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  The greatest dangers to liberty lurk in insidious encroachment by men of zeal.


  —JUSTICE LOUIS D. BRANDEIS (OLMSTEAD V. U.S., 1928, 277 U.S. 438, 479)
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  Preface


  


  An Insidious Abuse of Power


  I write this the week that James Comey began peddling his vainglorious book. It reads like a Harlequin romance, except that the protagonist is in love with himself.


  Comey sermonizes about lies and lying people. This is perversely ironic coming from a man who, more than anyone else, is responsible for the most notorious hoax in modern American history.


  As director of the Federal Bureau of Investigation, Comey launched a dilating investigation into Donald J. Trump in the summer of 2016. There was not a whiff of credible evidence to legally justify the probe. So, in a deception worthy of a solid street hustle, Comey labeled it a “counterintelligence matter.” The clever feint allowed for a covert criminal investigation in search of a crime, reversing and bastardizing the legal process.


  This is what abuse of power looks like.


  For the better part of two years, the FBI, U.S. intelligence apparatus, mainstream media, Democrats, and, eventually, Special Counsel Robert Mueller, and his team of partisans peered furiously into every obscure corner and crevice for some proof that Trump “colluded” with Russia to steal the 2016 presidential election. They seemed to believe that Trump could not possibly have won absent some treasonous conspiracy hatched by him in the bowels of the Kremlin. They were convinced he was an illegitimate president. Besides, Comey and his minions didn’t like Trump—the man or his politics. They loathed him. The vaunted director, who surely knew better than naïve and gullible voters, would be the savior of the nation.


  Armed with immense power, Comey and other top officials at the FBI became the law unto themselves. The end would justify the means, if only collaboration with the Russians could be found. Failing that, the investigation itself could be manipulated to create the illusion of wrongdoing. The ensuing scandal would be sufficient to annul Trump. It wasn’t merely that the flamboyant businessman-turned-candidate would upset the natural order of the political landscape, but as president he would likely show the director the door at the Hoover Building in Washington, D.C. There is nothing that will motivate a man like Comey more than the prospect of power forfeited. Something had to be done.


  But first, Comey and his confederates had to turn an even tougher trick by exculpating Hillary Clinton, the Democratic presidential nominee, from the sundry crimes she appeared to have committed by storing copious classified documents on her unauthorized private computer system at the Clinton homestead. Despite a subpoena to preserve her records, tens of thousands of government documents were deleted, her server wiped clean, and numerous devices destroyed. How exactly could the FBI circumvent the inevitable multicount indictments against Clinton for everything from obstruction of justice to mishandling of classified documents?


  It would not be easy. Criminal codes would have to be creatively reinterpreted or deliberately misconstrued. A grand jury must be avoided or diminished at all costs. But the Department of Justice would acquiesce since it was brimming with Clinton allies, especially Attorney General Loretta Lynch. Best of all, President Barack Obama had sent out the clarion call on national television that his chosen Democratic successor should not be prosecuted since she never “intended” to jeopardize national security, notwithstanding what he characterized as her “carelessness.”


  Comey was instrumental to this scheme. He penned an “exoneration statement” well before the FBI interviewed seventeen key witnesses, including Clinton herself. Then he commandeered the authority of the attorney general in delivering his infamous pronouncement that no charges should be brought. No mention was ever made of another vexing FBI probe into whether Clinton had engaged in corrupt acts with the Russians by hanging the equivalent of a “for sale” sign on her office door as secretary of state. That investigation quietly vanished under the auspices of the Obama administration. Thus, there was never a serious examination of Clinton and the various laws she seemed to have plainly violated. The entire exercise was a preconceived charade with a predetermined outcome.


  All of this set the stage for Comey and the FBI to pursue its imaginary case of “collusion” against Trump. The evidence was scant, until a scurrilous anti-Trump “dossier” surfaced. It was secretly funded by the Clinton campaign and delivered to the FBI by a former British spy who claimed to have spoken to unidentified Russians. The FBI first met with the author of the “dossier” on the same day that Comey absolved Clinton. But try as it may, the bureau seemed unable to verify its inflammatory contents alleging that Trump had been collaborating with Russia for at least five years. No matter. The FBI appropriated the document as a pretext for spying on a Trump campaign associate while simultaneously advancing their investigation of the candidate who would unexpectedly become president. They actively hid the fact that Clinton and Democrats had underwritten the specious document. At the same time, Comey’s FBI deployed an undercover government informant to infiltrate the Trump campaign to induce (or entrap) associates into saying something incriminating.


  The unverified “dossier” was leaked to the press and, by the time Trump was sworn in as president, the mainstream media had its “collusion” tale. It was off to the races as journalists propagated their nonstop narrative that Trump was undoubtedly guilty of collaborating with Moscow to win the election. But a curious thing happened on the way to their twin goal of indictment and impeachment. “Collusion” is not a crime, except in antitrust law. Reporters and anchors never bothered to cite a specific statute because none could be found in the criminal codes. Not that they ever bothered to look. They were satisfied, indeed anxious, to level the accusation as a legal conclusion because their bias against Trump was so impassioned and pervasive that it became impervious to the facts.


  The media’s miscalculation was compounded by the inconvenient absence of any incriminating evidence to prove this invisible offense called collusion. They were adamant that meeting with, or talking to, a Russian, even on American soil, was somehow an undefined crime unprotected by the First Amendment. Any chance encounter or a casual handshake with a Russian was vilified. Breathless media accounts inflated trivial contacts beyond reason. They fanned tiny embers, repeatedly arguing that this much smoke means there will eventually be fire. When the truth finally sunk in that “collusion” appeared to be a myth, the press seamlessly shifted to a different accusation that Trump must have obstructed justice by attempting to impede the FBI’s investigation.


  In this, Comey once again became the central character. When he was fired as FBI director for repeated violations of the bureau’s regulations, he admitted pilfering government memorandums, which he improbably claimed as his own, for the sole purpose of triggering a special counsel who just happened to be his longtime friend and ally, Robert Mueller. When Comey testified before Congress, he all but accused the president of attempting to obstruct his investigation, even though the detailed memos offer no such allegation. It was a Machiavellian move to perpetuate the fabricated case against Trump.


  Over the course of a year, Mueller’s investigation did manage to render several indictments. However, none of them had anything whatsoever to do with “collusion” with the Russians. Did Moscow meddle in the presidential election? Yes, in much the same way it had tried to tamper for decades. Their design was to sow discord in the Western democracy they so detest. But the notion that anyone in the Trump campaign had somehow been complicit was dispelled when the indictment of thirteen Russians revealed that no Americans knowingly participated. To date, no known actionable proof of “collusion” involving Trump has surfaced.


  They did, however, sow their desired political discord, thanks to a deluded and compliant American left.


  As I write this, Comey is several days into his “adoration tour,” hawking his book and pocketing millions of dollars. As he does so, he accuses Trump of being morally unfit, ignoring that he was all too willing to serve the same president he now so freely condemns. There is something profoundly incongruous about a man who pontificates about professional ethics but seems bereft of them himself. His hypocrisy was underscored when, three days after his book was published, it was confirmed that the inspector general of the Justice Department was investigating Comey for leaking the presidential memos and mishandling classified information. FBI agents were forced to conduct searches to contain the leak. It is conceivable that Comey committed the very offenses he helped Clinton escape. Self-righteous people tend to self-immolate.


  The tale of The Russia Hoax is a labyrinth of intertwined stories. Clinton’s penchant for secrecy surrounding her dealings with foreign governments and money sources almost certainly propelled her to set up her private server. When caught, she spun a series of deceptions to justify her actions. Comey and company abided by contorting the law to clear her path to the presidency and influence its outcome. This same small group of Washington insiders then abused the power of their positions to conjure a case against Trump to defeat him in the election. When that failed, they doubled down to frame the new president for crimes he did not commit. The “dossier,” which Comey confessed was “salacious and unverified,” was their in flagrante delicto or “smoking gun.” Its lack of authenticity was irrelevant. It would be politicized and weaponized to achieve the objective of destroying Trump and driving him from office.


  The provenance of this book can be found in the many opinion columns I began composing three years ago in which I argued that Clinton mishandled classified documents and violated the law. When Comey inexplicably absolved her, and launched a fraudulent investigation of Trump, even more columns were written. But the shape and theme of the book did not fully materialize until October 2017, when I published The Trump-Russian Collusion and Other Great Hoaxes, followed by a column titled “Did the FBI and the Justice Department Plot to Clear Hillary Clinton, Bring Down Trump?” By this time, it had become evident to me that the FBI, as well as the Department of Justice, had become cesspools of corruption that played a direct hand in attempting to influence the election and subvert the democratic process.


  The greatest peril to democracy today is not a foreign force, but the abuse of power from within. Those who operate under color of authority are prone to exploit it for political reasons and personal gain. In a government of laws, they too often fail to follow the law themselves. As Justice Brandeis put it, “if the government becomes a lawbreaker, it breeds contempt for the law; it invites every man to become a law unto himself; it invites anarchy.”


  The most celebrated form of governance known to the world is democracy. It is a system of, by, and for the people. Because of this personal construct, democracy is susceptible to the same human frailties that afflict us all—greed, prejudice, hubris, intellectual dishonesty, and moral weakness. Government, therefore, is only as sound and effective as the people who are empowered to run it at any given time. This is its fundamental imperfection.


  Sometimes, driven by these flaws of the human condition, democracy can be trifled with by those who hold the reins of power in government. Despite carefully devised checks and balances, individual positions are nevertheless misused in ways unseen by the public. Systems are unduly influenced in defiance of both the law and conscience. Misdeeds are covered up.


  This is the story of The Russia Hoax. It is a cautionary annal of the damage wrought when those who serve in government seek to undermine it.


  Comey and other participants in this hoax were not interviewed for the book. I doubted they would consent and distrusted their credibility. My conclusions about their motivations and intent are drawn from the extensive public record of their conduct in these matters and interviews with current and former employees of the FBI and Justice Department about such conduct, and, based on this record, no other conclusion is reasonably supportable.


  GREGG JARRETT


  APRIL 21, 2018


  Chapter 1


  


  Hillary Clinton’s Email Server


  Convenience is not a legal principle.


  —LORD JUSTICE EDWARD PEARCE, QUEENS BENCH, HIGH COURT OF JUSTICE OF ENGLAND AND WALES (1961)


  This is a story of corruption. It begins, as it must, with Hillary Clinton.


  Clinton’s determination to set up a private email server in the basement of her home to use as the exclusive method for electronically communicating all of her official business as secretary of state was a fateful decision. At its core, the idea was fundamentally reckless. It also appears to have been criminal. More than any other event or factor, it led to the inexorable end to her aspiration to be President of the United States.


  The Email Setup


  Unraveling Clinton’s private server apparatus was complicated by the hidden nature of its design. The domain was not registered in her name, but under a separate identity even though the IP address was connected to the Chappaqua, New York, residence of Bill and Hillary Clinton. Indeed, the server itself was installed in the basement of their house.1 The State Department never certified the server as secure, as its rules require.2 Thus, anyone within the home, including those without security clearance, had physical access to it, as did the two individuals who were instrumental in its installation, operation, and maintenance, Justin Cooper and Bryan Pagliano. Neither was cleared for handling classified information.3


  Why would Clinton want to keep all her communications as secretary of state on a private server? The obvious answer is often the correct one. With no emails on a government account, Clinton would be able to avoid complying with various requests filed by the media and the public under the Freedom of Information Act (FOIA). This explanation is reinforced by the conscious decision she and her staff made not to utilize an electronic program called SMART, which would have preserved her records for the government.4


  The motivation behind Clinton’s decision to use a secret server invites the question: if someone has nothing to hide, why hide? People who engage in improper, if not illegal, activities often cloak them in darkness. They seek to obscure their illicit behavior. Clinton may have wanted to hide decisions and mistakes that would look bad when she ran for president. She may have wanted to keep from public view any evidence that she and her husband used her position of power in government to enrich themselves. As will be detailed in Chapter 4, their charity, the Clinton Foundation, served as the conduit for hundreds of millions of dollars that flowed from foreign sources at the same time Hillary appeared to have exerted influence on their behalf. At the same time, Bill pocketed tens of millions for speaking engagements overseas, many of them connected to his wife’s work.


  The improper use of Clinton’s surreptitious server stands in stark contrast to the promises she made before taking office. While campaigning for president in 2008, Clinton had promised complete transparency and vowed to fulfill all FOIA requests.5 In retrospect, her public assurances were nothing more than a carefully crafted deception. Her private server afforded her a clever and clandestine way to evade the public disclosure of her communications and to hide her self-serving deals.


  On or about the day Clinton was sworn in to office, January 21, 2009, the State Department activated a classified email account on its secure government server for her benefit. Clinton never used it.6 Instead, she chose to utilize her unsecured private server for all her work-related communications, including classified documents.


  How this went undetected during her four-year term remains inexplicable, unless those with knowledge were complicit in enabling her scheme or turned a blind eye to Clinton’s conduct. Staffers at the State Department and the White House, including President Obama, regularly communicated with the secretary of state at her private email address.7


  Documents uncovered by the FBI show that Obama used a pseudonym in communicating with Clinton on her private email account.8 Sometimes he did so while his secretary of state was overseas using an unprotected mobile device. When the FBI showed a copy of one such Obama email to Clinton’s top aide, Huma Abedin, she exclaimed, “How is that not classified?”9 Indeed, it surely was classified. Thereafter, the White House refused to disclose the contents of any of the president’s emails involving his fake name. Obama was not only concealing his communications with an alias, he was mishandling classified information in the same negligent manner as Clinton. This may explain why the FBI and the DOJ were motivated not to charge Clinton. If they did so, Obama’s mishandling of classified communications would be exposed.


  It is hard to imagine that the president and others never noticed that Clinton was using a nongovernment, nonsecure private account. Indeed, emails prove that many of them did know.10 But the secretary of state was surrounded by long-time Clinton cronies. They shielded her. They were not about to challenge the person they were certain would become the next president of the United States.


  Clinton’s disdain for regulations and statutory law was also evident in her use of BlackBerrys linked to her home server, despite warnings from State Department security personnel.11 According to an FBI report, she insisted on keeping her mobile device in an area where they were not allowed because hackers can infiltrate them to record classified discussions.12 While on foreign visits, Clinton incessantly used her unprotected BlackBerry to send or receive dozens of confidential emails that were susceptible to interception by foreign governments.13 She ignored security protocols and the law with impunity.


  Clinton’s Server Discovered


  Before Clinton left office in early 2013, FOIA requests seeking information about her emails resulted in terse statements from the State Department that no such records could be located.14 No wonder. Clinton had stealthily kept all her emails on her private server and never preserved them on a government account as regulations required. These vacuous responses to FOIA demands should have immediately raised red flags of alarm.


  It was not until 2014 when the House Benghazi Committee began investigating the September 11, 2012, terrorist attack in Libya during Clinton’s tenure that the true nature and extent of her secret server began to slowly unfold. During the summer of 2014, the Committee demanded access to her emails which prompted the State Department to contact Clinton who was now out of office. Negotiations among lawyers ensued and, several months later on December 5, 2014, Clinton reluctantly handed over 30,490 emails from her private account. Simultaneously, she withheld some 31,839 emails, insisting they were private and personal.15


  At least one of Clinton’s lawyers, Heather Samuelson, who helped sort the emails that included classified documents, appeared to have no security clearance in violation of the law.16 Although Clinton later stated under oath that she had provided all work-related emails, this was not true. According to then-FBI director James B. Comey, thousands of work-related emails were improperly held back by Clinton.17


  Upon examining the large cache of documents provided by Clinton’s attorneys, the Benghazi Committee realized something was amiss: as secretary of state, Clinton had never used her secure government account for any of her communications. Instead, she had conducted all of her business on an unsecured account on a private server located in the basement of her residence. It was, in essence, a hacker’s paradise. Confidential information was exposed to theft. Foreign governments with their sophisticated computer expertise could readily access America’s classified secrets. Clinton’s egregious breach of rules, regulations, and laws jeopardized national security.


  New York Times broke the story wide open on March 2, 2015, creating a firestorm of controversy with immense political consequences for Clinton, just as she prepared to launch another bid for president of the United States in the next month.18 Her actions, decried by many as irresponsible and reckless, called into question both her judgment and competency to hold the highest public office in the land. More important, Clinton’s unmitigated disregard for the law quickly metastasized into allegations of criminal wrongdoing.


  Clinton’s Attempts to Cover Up


  Initially, Clinton employed a phalanx strategy of “no comment.” It did not quell the gathering storm. On March 10, 2015, she decided to address the matter with reporters by holding a news conference.19 It was an unqualified disaster. Under questioning, she appeared unsteady in front of cameras, unsure of her answers and seeming to prevaricate at every turn. Her statements stretched credulity.


  Clinton insisted, “I did not email any classified material to anyone on my email. There is no classified material.”20 That remark was brazenly untrue. Clinton had sent numerous classified emails on her unauthorized and unsecured server.


  Later, when faced with evidence that contradicted her claim, Clinton changed her story significantly by stating, “I am confident that I never sent or received any information that was classified at the time it was sent or received.”21 In other words, she claimed the classifications were made retroactively. But this amended statement was also false. In truth, the FBI confirmed that 110 of her emails contained classified information at the time they were sent or received.22


  As the emerging facts continued to belie Clinton’s statements, she altered her story for a third time by claiming, “I never sent or received any email that was marked classified.”23 Translation: the classified documents on her email server were unmarked and, as such, she could not be expected to know that they were classified. But this was another untrue statement. It earned her four Pinocchios, the worst rating, from the Washington Post “Fact Checker,” Glenn Kessler.24


  Many of Clinton’s emails were, indeed, marked classified, as the FBI later revealed. While testifying before the House Committee on Oversight and Government Reform, Director Comey called Clinton’s statement “not true.”25 Moreover, the markings were irrelevant under the law, since the content—not the marking—made them classified.


  It is important to note that knowledge of a document’s classification status is of no legal consequence. Thus, it was no defense for Clinton to claim she did not know that matters were classified. As secretary of state, she was privy to many of the nation’s most guarded secrets. Did they have to be specifically marked “Top-secret” or “classified” for her to recognize them for what they were? Over the course of four years, she was America’s top diplomat with direct access to the most sensitive information and data. Assuming a modicum of competency, classified information should have been recognized by her instantaneously.


  Still, Clinton seemed to be arguing her own incompetence. That is, she should not be held legally liable because she was too uninformed or inept to recognize classified materials without their markings. But ignorance and maladroitness are not defenses under the law. This rendered Clinton’s explanations of her actions all the more unconvincing.


  One of the more outlandish, if not comical, explanations offered by Clinton during her FBI interview was that she did not realize that the parenthetical “C” meant classified material at the confidential level when it appeared on documents.26 She claimed that she thought it simply a way of organizing messages in alphabetical order, although there were no other letters used in this way on the same records.


  Several former FBI officials interviewed for this book accused Clinton of deliberately deceiving the FBI during her interview. Bill Gavin, who first joined the bureau in 1967 and became assistant director, did not believe her rationale for one moment:


  “C” stands for cunning. She knew exactly. You cannot have access to classified information without going through the briefings, fully understand what the briefings are telling you and then signing off on documents admitting that you understood what the briefings have said. To say she didn’t understand what “C” meant is just a bald-faced lie. She understood what was going on. She didn’t care because she knew she was allowed to do anything she wanted to do.27


  Oliver “Buck” Revell, who spent thirty years with the FBI and rose to become the associate deputy director, called Clinton’s alibi absurd:


  She didn’t know what the “C” on top of the documents meant? No one believed her. She didn’t even believe it herself. That’s so nonsensical. It’s just ridiculous. I think it reflected a total disregard of the system and the rules that have been established to protect the system. She exposed the nation’s secrets through her emails. She took the privileged approach to virtually everything she’s ever done in her life, disregarding the rules and regulations that apply to everyone else.28


  All the excuses offered by Clinton were subsequently contradicted by both the FBI and the inspector general at the State Department. Undaunted by her series of demonstrably false statements, she then resorted to a blanket assertion that her actions were legally permissible. In a July 7, 2015, interview, Clinton insisted:


  Everything I did was permitted. There was no law. There was no regulation. There was nothing that did not give me the full authority to decide how I was going to communicate. Everything I did was permitted by law and regulation.29


  This was another audaciously untrue assertion by Clinton that earned her three Pinocchios from the Washington Post “Fact Checker.”30 Her claim was also disproven by the State Department’s own inspector general who took office after Clinton left her post but investigated her conduct while she was in office. First, the IG found that Clinton “did not comply with the Department’s policies that were implemented in accordance with the Federal Records Act.”31 Second, the IG determined that Clinton never sought approval for her server and, had she done so, it would have been rejected as a risk to national security.32 Third, the IG learned that employees who voiced concerns about the private server were instructed “to never speak of the Secretary’s personal email system again.”33 Fourth, the IG concluded that any classified material “never should have been transmitted via an unclassified personal system.”34


  A federal judge also voiced his disbelief in Clinton’s rationalizations and alibis. During a FOIA lawsuit by a nonprofit group called Judicial Watch to recover emails, U.S. District Judge Emmet G. Sullivan scolded Clinton over her disdain for the law when he said, “We wouldn’t be here today if this employee had followed government policy.”35


  Clinton Knew She Broke the Law


  Clinton certainly knew that she was breaking the law when she made the conscious decision to use a personal server for all her work that would, as secretary of state, necessarily involve classified information, including “top-secret” records.


  On January 22, 2009, the day after she was sworn into office, she signed a document titled “Classified Information Nondisclosure Agreement,” which stated the following:


  I have been advised that the unauthorized disclosure, unauthorized retention, or negligent handling of classified information by me could cause damage or irreparable injury to the United States or could be used to advantage by a foreign nation. I have been advised that any unauthorized disclosure of classified information by me may constitute a violation or violations, of U.S. criminal laws.36


  Importantly, the document instructed Clinton that classified material may not always be marked as classified on the face of the documents, but that it would still be considered classified information. Thus, she was bound by law to protect it in a secure place, not in her home.


  A second document entitled “Sensitive Compartmented Information Nondisclosure Agreement” executed by Clinton that same day acknowledged that she had received a comprehensive security briefing that instructed her on all the applicable laws involving sensitive information and classified materials and how those documents must be kept secure.37


  Clinton could hardly claim amnesia as a defense, since she sent an order to every State Department employee two years later, on June 28, 2011, cautioning them not to do what she was doing covertly in violating the law. Clinton’s order warned: Avoid conducting official Department business from your personal email accounts.38


  There is little doubt that Hillary Clinton flagrantly and shamelessly ignored not only State Department regulations, but federal laws making it a crime to mishandle classified documents. She may also have had a direct hand in the destruction of evidence.


  On March 4, 2015, Congress sent a letter to Clinton instructing her to preserve all her emails.39 Subpoenas were sent immediately thereafter. The request included both work-related emails and any of those she had previously withheld as “personal.”


  Three weeks later, on March 25, more than thirty thousand of Clinton’s emails were deleted. It is unclear how many of those emails might have been relevant to the subpoenas since they have vanished. Her server was wiped clean by using a file-deleting software program called BleachBit.40


  The act of defying a congressional subpoena is impudent at best, criminal at worst. Destruction of records in any federal investigation constitutes obstruction of justice and a violation of the Federal Records Act.41


  While the FBI did manage to recover several thousand deleted emails that were, in fact, work-related, no charges were ever brought against Clinton or anyone else involved in their deletion and destruction.


  Former assistant director of the FBI Steve Pomerantz is convinced Clinton knew she was breaking the law, but didn’t care:


  It is consistent with everything I know about the Clintons. They make their own rules, and it’s wrong. Hillary Clinton engaged in conduct that was dangerous to the national security of the United States. And, of course, lying about it only compounds the problem. The Clintons have a history of lying. That’s what they do. First they commit the offense, then they lie about it. That’s what they do.42


  It is revealing that Clinton spent five months refusing to turn over her email server to either the Benghazi Committee or the FBI, despite repeated demands to do so. In the end, she relented when faced with the likelihood that Bureau agents would begin serving search warrants to seize it on their own. Fearing a knock on the door of her private residence, Clinton finally capitulated.


  Although Clinton is a trained lawyer who graduated from Yale Law School, she seemed oblivious to the law. Or, more likely, she felt that the law did not apply to her. Yet there is no station in life or standing in government that absolves someone from criminal conduct. In this way, we are all creatures of the law and are bound to obey it. An orderly society cannot function if it permits individuals to disregard the law with impunity.


  This fundamental principle, enunciated by the U.S. Supreme Court more than a century ago, is what gives sustenance to our democracy. Without it, lawlessness, chaos, and tyranny at the hands of the few would surely ensue. It follows, then, that Clinton is no higher or lower than any American. She must abide by the rule of law regardless of her condition or circumstance.


  Former independent counsel Joseph diGenova is convinced Clinton did not care about complying with the law:


  Mrs. Clinton knew precisely what she was doing. She chose to ignore the law. There is simply no explanation other than that. The requirements of the law were too oppressive for her. She was different. She viewed herself differently. These restraints and constraints were something that were for other people—not for her—because she was a special, special person.


  I think what is true about Mrs. Clinton is that she had enablers around her all the time. No one was strong enough or willing to tell her she shouldn’t do certain things because they all wanted to be part of the big game which ended with her being President of the United States.43


  The Law


  Whenever a government official creates or obtains a record during the course and scope of his or her employment, the Federal Records Act and the Foreign Affairs Manual require that it be captured and preserved by the agency.44 Clinton did not do so at any time during her service as secretary of state, thereby violating the law on a daily basis for four years. Every single one of her work-related emails constituted federal records, not her personal property.


  It is no excuse under the law that others with whom Clinton communicated via email within the State Department may have kept their own records in the agency system or elsewhere. The records on Clinton’s system were never concurrently archived at the Department of State. She communicated with many other people who were not employees of the agency or government and these emails were never captured or archived. At no time was Clinton ever authorized to create her own private server for record-keeping.


  Clinton should have been charged with stealing government documents. Converting government records for personal use is a felony under the law. It is, in a word, theft. Consider 18 U.S.C. 641:


  Whoever embezzles, steals, purloins, or knowingly converts to his use or the use of another, or without authority, sells, conveys or disposes of any record, voucher, money, or thing of value of the United States or of any department or agency thereof . . . or whoever receives, conceals, or retains the same with intent to convert it to his use or gain, knowing it to have been embezzled, stolen, purloined or converted . . . shall be fined under this title or imprisoned not more than ten years, or both.45


  Isn’t this precisely what Clinton did? She converted government documents for her use on a private server in her home. Only after she was out of office and under legal pressure from the Benghazi Committee did she give some of the documents to the State Department nearly two years later. That’s like stealing a car, but only giving it back after being caught by authorities red-handed. The return of the car does not vitiate the crime.


  But Clinton also concealed, removed, and destroyed government documents and wiped her private record-keeping server clean by using a file-deleting software even though she had been instructed by Congress to preserve all documents. The FBI later discovered that thousands of work-related documents had never been turned over by her to the federal government, thus depriving the government of its property. On this basis, Clinton violated 18 U.S.C. 2071(b):


  Whoever, having the custody of any such record, proceeding, map, book, document, paper, or other thing, willfully and unlawfully conceals, removes, mutilates, obliterates, falsifies, or destroys the same, shall be fined under this title or imprisoned not more than three years, or both.46


  Clinton created a private server for all her official communications as secretary of state. In so doing, she purposefully deprived the government of the documents that belonged not to her, but to the government.47 Case law supports a criminal prosecution under these facts.48


  But there is more. By her own admission, Clinton directed that all her emails be deleted. Although Clinton had promised to cooperate fully with the Benghazi Committee and its demand to preserve and produce documents, her lawyer, David Kendall, subsequently sent a letter to the House Benghazi Committee on March 27, 2015, confirming that both personal and business emails had been removed from his client’s server and backup systems.49


  Making a materially false statement to Congress is a crime under 18 U.S.C. 1001.50 It is also obstruction of justice under 18 U.S.C. 1505 and 1515(b) to act “corruptly” by “withholding, concealing, altering, or destroying a document or other information” in a congressional investigation.51 Not all of Clinton’s emails were produced as the committee had demanded and as Clinton had represented. The act of wiping her server clean of all original documentary evidence sought by congressional committee meets the legal requirements of these crimes.


  Significantly, Clinton broke other laws involving the very serious matter of mishandling of classified documents. In his statement to the national media on July 5, 2016, FBI director Comey revealed his findings:


  From the group of 30,000 emails returned to the State Department, 110 emails in 52 email chains have been determined by the owning agency to contain classified information at the time they were sent or received. Eight of those chains contained information that was Top Secret at the time they were sent; 36 chains contained Secret information at the time; and eight contained Confidential information, which is the lowest level of classification. Separate from those, about 2,000 additional emails were “up-classified” to make them Confidential; the information in those had not been classified at the time the emails were sent.52


  Comey’s statement should have been the equivalent of an indictment of Clinton under 18 U.S.C. 793(f):


  Whoever, being entrusted with or having lawful possession or control of any document . . . relating to national defense, (1) through gross negligence permits the same to be removed from its proper place of custody . . . or (2) having knowledge that the same has been illegally removed from its proper place of custody . . . shall be fined under this title or imprisoned not more than ten years, or both.53


  Clinton surely knew that if her emails were stored on her private server in the basement of her home, there would inevitably be innumerable classified documents residing in an unauthorized place. This very clearly jeopardized national defense as the statute envisions. At the very least, her conduct was grossly negligent as the above statute requires.


  But beyond gross negligence, Clinton’s handling of classified information appears to have been quite intentional. She intended to establish a nongovernment server and intended that it be used for all her government business, which necessarily included classified documents. Such willful and deliberate retention is defined as criminal under 18 U.S.C. 793(d) and (e).54 This will be explored in greater detail in the next chapter.


  A separate law also criminalizes Clinton’s actions. 18 U.S.C. 1924(a) prohibits the following:


  Whoever, being an officer . . . of the United States, and, by virtue of his office, employment, position, or contact, becomes possessed of documents or materials containing classified information of the United States, knowingly removes such documents or materials without authority and with the intent to retain such documents or materials at an unauthorized location shall be fined under this titled or imprisoned for not more than five years, or both.55


  The facts show that Clinton intended to create a private server. She knew it was unauthorized. Yet, she deliberately used it for all her electronic communications, including classified documents. These actions are violations of the above-stated statutes. Other people in government have been prosecuted and convicted with much less incriminating evidence, as will be explained in the next chapter.


  In addition to the potential felony charges outlined, Clinton could also be charged with multiple conspiracy counts since her actions involved acting in concert with other participants as defined in 18 U.S.C. 371 and 18 U.S.C. 286.56


  Clinton’s Protectors


  The evidence shows that Clinton felt privileged and above the law. She wanted to control the records of her high office and keep them secret at any cost. She thwarted public access to nonclassified documents. In the process, she left vital classified information, including “top-secret” material, vulnerable to theft by hackers, foreign intelligence services, and governments seeking to steal America’s national security information.


  Clinton’s principal defense of her actions was, in truth, no defense at all. She insisted that she utilized a private server “for convenience” as if that was somehow a legal excuse for violating multiple criminal statutes.57 The law abides no such defense, as Lord Justice Pearce observed long ago. She also attempted to shift the blame or minimize her responsibility by claiming that others in her position had done the same thing.58 That is a fatuous argument. It is a little like saying that other people have robbed banks, so it is okay for me to rob a bank.


  While it is true that some government officials had in the past used private email accounts for some occasional official business, the practice was rare. None of Clinton’s predecessors created a private server for all their communications as secretary of state. The reasons were quite simple. The law imposes strict rules limiting such use. First, the emails must be carefully preserved by the employee’s agency.59 Second, the communications cannot be destroyed by the employee.60 Third, and most significantly, no classified material can be maintained on any private account.61


  Clinton managed to violate these provisions of law during her four-year tenure as secretary of state. The public was unaware because there was no one in authority at the State Department to oversee whether Clinton was complying with the law. This would have been the duty of an internal inspector general who is charged with uncovering mismanagement and corruption. However, during the entire time of Clinton’s service, President Barack Obama never nominated anyone to fill the position.62 While there was an “Acting Inspector General,” there was never a permanent I-G who might have exercised greater authority to uncover how Clinton had circumvented the law. This was likely a deliberate arrangement furtively negotiated by Clinton. Any other explanation was implausible.


  Joseph diGenova, a former U.S. Attorney for the District of Columbia who also served as an independent counsel, was blunt in his assessment of how Clinton avoided detection:


  She was surrounded by a group of people at senior levels who protected her and protected the information. And, of course, it wasn’t on government servers, so there wasn’t an easy way for people in government to find out about it.


  So, she had a scheme, she had a methodology, and they had made sure that a watchdog was not present as long as she was Secretary of State. It was brilliantly carried out and it was accomplished with the complicity of the president who agreed not to appoint a permanent Inspector General.


  The president and the people in the White House knew she had a private server and they didn’t object.63


  Doug Burns, who served as assistant U.S. Attorney for the Eastern District of New York, concluded that Clinton broke the law and should have been indicted for several crimes:


  The establishment of the private server and its use with classified information plainly violated the law, all of her excuses notwithstanding. And to those excuses, the withholding, wiping and destruction of such huge amounts of email evidence removes all doubts about intent and knowledge.64


  Given all the compelling evidence of criminality, how can it be explained that Hillary Clinton managed to escape prosecution?


  It appears she had considerable help.


  Chapter 2


  


  Comey Contorts the Law to Clear Clinton


  It is a public scandal when the law is forced to uphold a dishonest act.


  —LORD EDWARD MACNAGHTEN, HOUSE OF LORDS (1894)


  After a year of gathering incriminating evidence of wrongdoing, FBI director James Comey held a news conference on July 5, 2016, to announce the findings of his investigation.


  Across the country, many of those closely following the case expected him to outline evidence of a series of crimes committed by Hillary Clinton for the Department of Justice to pursue. After all, many top officials who committed similar transgressions on a smaller scale saw criminal charges that ended their political careers.


  It was one of the most bizarre, bewildering, and incomprehensible explanations of a legal case in modern American history. Comey detailed evidence of crimes but did not refer her for prosecution. Comey’s assessment of the law was not just flawed, but completely inaccurate and conspicuously wrong. His reasoning for not recommending prosecution of Clinton was beyond improbable. It was impossible.


  Just as Lord MacNaghten feared, Comey bent and distorted the law to uphold dishonest acts by Clinton.


  Comey’s Tortured Interpretation


  In front of a national media, Comey read a lengthy statement that presented a compelling case of how Clinton repeatedly violated the law: 110 classified emails were stored by her on an unsecured private server in her home without authorization and “none of these emails should have been on any kind of unclassified system.”1


  Comey dismissed as untrue Clinton’s ever-changing excuses that classified documents were marked in a way that she would not recognize them as such. “But even if information is not marked ‘classified’ in an email, participants who know or should know that the subject matter is classified are still obligated to protect it,” he observed. For example, Comey cited seven email chains involving top-secret communications, stating, “There is evidence to support a conclusion that any reasonable person in Secretary Clinton’s position . . . should have known that an unclassified system was no place for that conversation.”2


  Clinton’s routine failure to protect America’s classified information jeopardized national security. “We assess it is possible that hostile actors gained access to Secretary Clinton’s personal email account,” Comey concluded.


  Having laid out a meticulous case of how Clinton broke the law, Comey suddenly offered an implausible reason for why she should not be prosecuted:


  Although there is evidence of potential violations of the statutes regarding the handling of classified information, our judgment is that no reasonable prosecutor would bring such a case.3


  The first part of Comey’s finding that “there is evidence of potential violations of the statutes” was more than legally sufficient to refer the case to the Justice Department for criminal prosecution and presentment of evidence before a grand jury to seek an indictment. He unambiguously asserted facts which would meet any standard of probable cause that crimes appeared to have been committed by Clinton. On this basis alone, Comey was duty-bound to tender a criminal referral for prosecution. No subsequent qualifying predicate or condition to the statement can eliminate that legal requirement under the law.


  The second part of Comey’s statement that “no reasonable prosecutor would bring such a case” was nothing more than speculation by him personally. The law does not accept this as a valid basis for declining to levy charges. Moreover, Comey had no grounds for making such a bold claim. He appeared to have simply invented it. In truth, plenty of prosecutors would have been willing to “bring such a case” and, indeed, many have done so under similar circumstances.


  All the former FBI officials interviewed for this book said they had never heard of a decision being based on what “a reasonable prosecutor” might or might not do. Danny Coulson, who served as deputy assistant director of the FBI during his three decades at the bureau and is also a lawyer, stated:


  My view, and the view of agents in the field, was shock. When Comey came to the end and said no reasonable prosecutor in the entire country would prosecute Clinton, that was a total lie. I was flabbergasted. The agents were, too. It didn’t make any sense to any of us.


  There was never an FBI investigation of Hillary Clinton. Comey controlled it from start to finish and came out with the results he wanted.4


  Former assistant FBI director Steve Pomerantz was equally shocked and appalled by what he witnessed the day Comey made his televised announcement:


  I could have fallen off my chair while watching that news conference. Setting aside the conclusion he drew, it is not the FBI’s job to recommend prosecutions. The FBI investigates and then turns it over to the Department of Justice. In all my years in the FBI—over thirty years—and hundreds of investigations, probably thousands, I never ever saw that done. For Comey to do that was astonishing and wrong.5


  Comey’s assertion that “no reasonable prosecutor would bring such a case” was remarkably inaccurate. In truth, federal prosecutors have brought numerous cases against individuals who mishandled classified documents in much the same way that Clinton did.


  Samuel “Sandy” Berger, who served as national security adviser under President Bill Clinton, removed classified documents from the National Archives and stored them in an unauthorized location. Like Clinton, Berger said he did it for convenience.6


  David Petraeus, who was director of the Central Intelligence Agency under President Barack Obama, kept classified documents at his home and allowed his biographer, with whom he was having an affair, to read them.7 Both Berger and Petraeus faced criminal charges and pleaded guilty. Both were fined, put on several years’ probation, and stripped of their security clearances.


  John Deutch served as CIA director under President Clinton. Classified materials, including top-secret documents, were found on a computer in his home. While negotiating a plea agreement with prosecutors, he received a presidential pardon.8


  Crucially, Petraeus, Berger, and Deutch never worked for the government again. Even though none of them served time behind bars, their prosecutions and inability to maintain security clearances meant that the holding of high office was an impracticality. Had Clinton faced the same legal standard for mishandling classified documents, her ambition to serve as president would have ended.


  Other individuals who did not hold public office have also been prosecuted for the same actions as Clinton. Navy engineer Bryan Nishimura downloaded classified documents on an unsecured computer system and stored them on personal electronic devices.9 He also destroyed some of the evidence. Like Clinton, he insisted that he had no “intent” to break the law. Nevertheless, he was charged and pleaded guilty in 2015.


  In 2016, a young navy sailor, Petty Officer First Class Kristian Saucier, was charged with mishandling classified material when he took six photographs of the inside of a submarine with his personal cell phone, an unauthorized and unsecured device.10 He was eventually forced to plead guilty, even though his attorney argued what he called “the Clinton defense,” claiming that if Clinton could get away with far worse conduct, his client should not be found guilty.11


  The fact that the “Clinton defense” did not work for Saucier suggests that it would not have succeeded for Clinton. But, of course, she was never even charged, unlike the sailor and several other troops. In March 2018, having served one year in prison, Saucier received a presidential pardon. Trump had previously noted that the sailor had been held to an unfair “double standard” compared to Clinton, who managed to escape prosecution entirely.12


  During President Obama’s term, more than half a dozen people were charged and convicted of mishandling classified materials.13 Nearly all of them served time behind bars. Thus, Comey’s assertion that “no reasonable prosecutor would bring such a case” was demonstrably untrue.


  Proof of these prior cases of a similar nature made another of Comey’s legal pronouncements even more bewildering. In his July 5 statement, he advanced this specious claim:


  In looking back at our investigations into mishandling or removal of classified information, we cannot find a case that would support bringing criminal charges on these facts. All the cases prosecuted involved some combination of: clearly intentional and willful mishandling of classified information; or vast quantities of materials exposed in such a way as to support an inference of intentional misconduct. . . .14


  The prosecutions of Berger, Petraeus, Deutch, Nishimura, and Saucier disproved the first part of Comey’s statement since they all bear a notable resemblance to Clinton’s case. Moreover, at the time Comey cleared Clinton, the FBI and the DOJ were already in the process of building a criminal prosecution against Harold T. Martin III, a former national security contractor who stored classified documents in his home—some of which were on his computers—just as Clinton did. Martin was arrested, charged, and jailed one month after Comey absolved Clinton for doing the same thing.15


  The number of classified materials found at Martin’s home was described by federal prosecutors as “astonishing.” The same could be said of Clinton’s tranche of prohibited records. Her computer server held not just a handful of classified documents, but “110 emails in 52 email chains . . . determined by the owning agency to contain classified information at the time they were sent or received. . . . Separate from those, about two thousand additional emails were ‘up-classified,’ ” meaning they were later determined to contain classified information that someone in Clinton’s position should have recognized immediately upon reading them.16


  Former deputy assistant director of the FBI Danny Coulson believes that Comey’s statement that he knew of no other comparable cases that would support charging Clinton shows the director was either thoroughly uninformed or severely biased in favor of the ex-secretary of state:


  All of these individuals were prosecuted for doing a lot less than Clinton did. I don’t know how Comey can look at those cases and look at what he recommended for her and not see the inconsistency, unless you come to the conclusion that he got the result he preconceived.17


  The Criminal “Intent” Canard


  In his quest to exonerate Clinton of any wrongdoing, Comey decided to focus on the suspect’s “intent” and then proceeded to misconstrue the law that governs intent.


  His tortured logic was set forth in this key sentence during his July 5 announcement:


  Although we did not find clear evidence that Secretary Clinton or her colleagues intended to violate laws governing the handling of classified information, there is evidence that they were extremely careless in their handling of very sensitive, highly classified information.18


  First, nowhere in 18 U.S.C. 793(f) of the Espionage Act which governs the “grossly negligent” handling of classified information does it state that a defendant must have intended to break the law in order to be charged or found guilty. In clearing Clinton on this basis, Comey inferred language that does not exist. He either misinterpreted the law or chose to rewrite it.


  The plain language of the statute is unmistakable: no intent is required. It states, “Whoever, being entrusted with or having lawful possession or control of any document . . . relating to national defense, (1) through gross negligence permits the same to be removed from its proper place of custody” has committed a felony.19 Unlike other sections of the same statute, the word “willingly” was omitted. This was a deliberate decision by Congress when it revised and expanded the Espionage Act decades after it was enacted. Section (f) was added to provide a lesser alternative to willful conduct; that is, grossly negligent behavior.20


  Second, the other sections of 18 U.S.C. 793—except provision (f)—do, indeed, have an “intent” or “willful” requirement. They state that willfully or intentionally retaining classified information in an unauthorized place or transmitting it to an unauthorized person is a felony.21 Clinton also violated these provisions of law in two ways: by intentionally storing classified emails in an unauthorized place (her home) knowing they would be vulnerable to foreign access and by intentionally giving all of her emails, including classified documents, to her lawyers and others for sorting. They did not appear to have received classified security clearance to review them.


  Despite all of this, Comey once again misapplied the law of “intent” in clearing Clinton. The plain meaning of the statutory language and the accepted legal standard is not whether Clinton intended to violate the law, as Comey claimed, but whether her actions were intentional. Unquestionably, they were.


  Even if one were to accept Comey’s interpretation, the statute also makes it a crime if the possessor of classified documents has “reason to believe (it) could be used to the injury of the United States or to the advantage of any foreign nation” if it is kept in an unsecured place.22 How was it possible that Clinton did not have such a reasonable belief? She must have. Anyone in government knows all too well how classified documents must be protected from foreign theft. Failure to safeguard them could cause injury to the U.S. Under the Espionage Act, it is not necessary to prove Clinton intended to jeopardize national security or to aid a foreign power; only that she had reason to believe it could occur as a consequence of her deliberate actions.23


  This is why Clinton was instructed on her first day on the job that all such materials must be maintained in a government-approved and secure location. Her home was not. Clinton knew this and, therefore, had “reason to believe” her actions would jeopardize national security. Remember, Comey openly admitted this in his July 5 statement when he said, “there is evidence to support a conclusion that any reasonable person in Secretary Clinton’s position . . . should have known that an unclassified system was no place for that conversation,” referring to seven email chains involving Top-secret communications.24


  Clinton didn’t just keep classified documents in an unauthorized place, but she willingly gave them to people she knew did not have security clearance to receive them, in violation of the law. Comey acknowledged that his investigation had discovered this when he was cross-examined by Representative Jason Chaffetz during a hearing before the House Oversight Committee a mere two days after he cleared Clinton:


  CHAFFETZ: Did Hillary Clinton give noncleared people access to classified information?


  COMEY: Yes. Yes.25


  According to Representative Trey Gowdy during the hearing, Clinton gave “up to ten people” access to classified information, and none of them were permitted to have such protected materials.26 It is truly baffling why she was not prosecuted on this basis alone.


  Third, the Espionage Act is not the only law that criminalizes the mishandling of classified documents. 18 U.S.C. 1924(a) makes it a crime to knowingly remove classified records without authority “and with the intent to retain such documents or materials at an unauthorized location.”27 The language of this law properly states the legally accepted “intent” standard. It does not require that Clinton intend to violate the law, as Comey stated. Since she never sought authorization for the server that stored them, she should have been charged under this statute.


  During her March 10, 2015, news conference, Clinton admitted that she intentionally used her personal server for the sake of convenience.28 She deliberately refused to utilize a government email account on a secure server hosted by the Department of State, and her top staff fought efforts to have her do so, as the FBI confirmed.29 These are the intentional acts that placed 110 classified documents in a vulnerable location and that, in the end, exposed America’s national security secrets to foreign intrusion.


  As explained in chapter 1, Clinton had been told at the outset of her service as secretary of state that this was against the law, and she acknowledged she understood it when she signed the document entitled “Classified Information Nondisclosure Agreement.”30 The evidence is conclusive that Clinton knew she was committing crimes.


  Clinton Was Grossly Negligent


  Setting up an unclassified email server that houses classified material is the definition of grossly negligent behavior under the Espionage Act. And the sheer quantity of classified information—110 documents—is evidence of gross negligence. Yet Comey managed to either ignore the law or turn its meaning upside down. He described Clinton’s actions as “extremely careless.” What is the difference? There is none.


  In courtrooms across America, the terms “gross negligence” and “extremely careless” are devoid of any difference and, hence, synonymous. When juries struggle with the meaning of “gross negligence,” judges will often explain that it is behavior of a reckless or extremely careless nature. By describing Clinton’s conduct as “extremely careless,” Comey was admitting that Clinton broke the law, although he twisted the language and the statute to create the appearance that she did not.


  Former federal prosecutor Andrew McCarthy explained it this way: “Substantively, these terms are indistinguishable. The emendation is said to be critical, though, because the statute applicable to Clinton’s conduct criminalizes ‘gross negligence.’ If Comey had said the words ‘grossly negligent,’ so the story goes, it would be the equivalent of pronouncing Clinton guilty. That is, it would be impossible to rationalize not charging her because, after all, this was all about negligence.”31 Instead, Comey cleverly altered the language to create the public impression or illusion that Clinton had barely skated across the thin ice of illegality when, in truth, she had plunged right through.


  Comey must have known Clinton committed felonies because an early version of his so-called exoneration statement written in May 2016 did, in fact, use the words “grossly negligent” to describe Clinton’s handling of classified information. Here is how he recounted Clinton’s conduct in the original draft:


  There is evidence to support a conclusion that Secretary Clinton, and others, used the email server in a manner that was grossly negligent with respect to the handling of classified information.32


  This finding would have led to a criminal referral for prosecution of Clinton and an inevitable indictment. But it never happened. And almost no one knew this is what Comey had first determined.


  Two years after Comey scuttled the case against Clinton, documents uncovered by John Solomon of The Hill showed that the words “grossly negligent” had been edited out with red lines on or around June 10, 2016, three weeks before the FBI interviewed Clinton.33 The term “extremely careless” was substituted. These alternative words, on their face, seemed less culpable and more innocuous. But the law views them as identical to “gross negligence.” Thus, it appears that Comey sought to draw a fine distinction where none exists. By avoiding the exact language of 18 U.S.C. 793(f), Comey managed to exculpate Clinton by employing a legal charade.


  Documents made available by the Senate Homeland Security Committee also show that Comey originally found another basis to conclude that Clinton broke the law. In his draft statement, he noted the following:


  Similarly, the sheer volume of information that was properly classified as Secret at the time it was discussed on email (that is, excluding the “up-classified” emails) supports an inference that the participants were grossly negligent in their handling of that information.34


  This finding reinforced the conclusion that Clinton committed crimes. In other words, there were so many classified documents on her unclassified system that she had to have been “grossly negligent” under the criminal statute. However, this part of Comey’s statement was also later modified in a critical way. The entire reference to the “inference” of criminality was deleted.


  Former federal prosecutor Doug Burns believes Comey fully realized that Clinton committed several felonies, but decided to rewrite the law and reshape the facts to clear her:


  It was beyond embarrassing to see the director of the FBI twist himself into a pretzel trying to explain the non-prosecution decision in the Clinton matter. He violated every rule in the book. Agents do not make prosecutorial decisions and prosecutors would never lay out the proof of the crime and then bizarrely explain that no case is being brought. His explanations about intent and carelessness were wrong legally and, again, totally embarrassing.35


  Did Comey Obstruct Justice?


  These actions by Comey raise the specter that the FBI director may have been motivated to absolve Clinton for reasons that have little to do with the law and the facts. If so, this could constitute obstruction of justice.


  The best evidence that shows Comey cleared Clinton for political reasons is that he wrote his statement exonerating her several weeks before all the facts were known. According to the Senate Judiciary Committee, transcripts of interviews with people close to the FBI director prove that Comey drafted his statement well in advance of the FBI’s interviews with Clinton and sixteen other witnesses.36 How can that be? Comey could not possibly have known what legal conclusions to draw in the absence of fundamental facts that only those key participants could provide, especially the subject of his investigation, Clinton. Comey must have been determined to absolve Clinton regardless of what she or others had to say under FBI questioning.


  Fred Tecce, who was an assistant U.S. attorney in Philadelphia and, later, special assistant U.S. attorney at the Department of Justice, believes Comey threw the case to protect Clinton:


  The Investigation was a sham, a farce. They wrote the press release announcing the results of the investigation before the investigation fully took place. The fact that they even bothered to interview her was a joke. Clinton could have told them “yeah, I stole everything, the computer was illegal, I knew what I was doing was wrong” and they would have said, “thank you very much madam secretary, have a nice day,” and then they would have issued the press release they had written weeks before announcing that there wasn’t enough evidence to prosecute. It was a joke.37


  All the former federal prosecutors and former top officials at the FBI who were interviewed for this book said they had never seen such a practice. They described it as wrong and in violation of FBI standards. The Senate Judiciary Committee accused Comey of predetermining the outcome of the case against Clinton:


  . . . Mr. Comey had already decided he would issue a statement exonerating Secretary Clinton. That was long before FBI agents finished their work. Mr. Comey even circulated an early draft statement to select members of senior FBI leadership. The outcome of an investigation should not be prejudged while FBI agents are still hard at work trying to gather facts.


  Conclusion first, fact-gathering second—that’s no way to run an investigation. The FBI should be held to a higher standard than that, especially in a matter of such great public interest and controversy.38


  Why would Comey change the crucial language to clear Clinton in the face of incriminating evidence that she mishandled classified material by both intentional acts and through grossly negligent behavior? Did Comey absolve Clinton for political reasons? Was he pressured to do so by Attorney General Loretta Lynch or others at the Justice Department? Did top officials at the FBI, motivated by corrupt purposes, dissuade him from making the criminal referral which his original draft statement so plainly set forth? And why exactly did he take it upon himself to usurp the authority of the Justice Department in clearing Clinton?


  If Comey prevented the prosecution of Clinton in the face of sufficient and compelling evidence to indict her or was complicit in doing so, as the evidence indicates, then such interference or intervention in the due administration of justice would rise to the level of obstruction of justice by Comey.


  18 U.S.C. 1505 makes it a crime to obstruct justice:


  Whoever corruptly . . . influences, obstructs, or impedes or endeavors to influence, obstruct, or impede the due and proper administration of the law under which any pending proceeding is being had before any department or agency of the United States . . . shall be fined under this title, imprisoned not more than 5 years, or both.39


  The operative word in the statute is “corruptly.” What does it mean? Courts have struggled with its meaning over the years, which is why Congress decided to define it in 18 U.S.C. 1515(b) as “acting with an improper purpose, personally or by influencing another, including making a false or misleading statement, or withholding, concealing, altering, or destroying a document or other information.”40


  Thus, clearing Clinton for a personal or political reason could easily amount to a “corrupt” or improper purpose constituting obstruction of justice. So, too, would the act of altering an exoneration statement with a false finding of “extremely careless” if the facts determined that Clinton’s actions were “grossly negligent.”


  Comey was asked, under oath, by the House Judiciary Committee if he decided not to pursue criminal charges against Clinton before or after she was interviewed by the FBI. He testified “after.”41 However, the documents uncovered by the Senate Judiciary Committee belie his testimony. A full two months before the FBI ever interviewed Clinton and her top aides, Comey began drafting the statement that he used to exonerate Clinton. Absent some extraordinary explanation, it appears that Comey’s investigation was little more than a charade and that he may have lied under oath. If true, it would constitute the crime of perjury under 18 U.S.C. 1621 or a false statement under 18 U.S.C. 1001.42


  This document establishes persuasive evidence that Comey preordained that Clinton would not be charged. What prosecutor writes a statement absolving a suspect before the evidence is fully gathered, especially from the principal witnesses? No prosecutor of which I am aware. Unless, of course, the fix was in. Unless someone instructed or encouraged him to protect Clinton or he decided to do it all on his own with a presidential election hanging in the balance.


  Either way, it is evidence of obstruction of justice. It is a felony to interfere with a criminal investigation, even if you are in charge of it. It is also illegal to use your public office for a political purpose, if that is what Comey did.


  Former FBI assistant director Bill Gavin, who spent twenty-eight years with the bureau, said he had never heard of anyone in the FBI, including the director, composing an exoneration statement prior to the conclusion of an investigation. He referred to it as “unprecedented and wrong.”43 Former assistant deputy director Buck Revell agreed, calling it inconsistent with the duties and responsibilities of the FBI:


  That is totally outside the scope of any reasonable course of action. It never happened to my knowledge, and I ran operations for ten years. I know what happened back then. It would have been something that caused me to go to the Congress and say that we’ve got a conflict of interest in our own organization.44


  The questions then become two-fold: Did Comey do this on his own? Did others exert pressure or unduly influence him to exculpate Clinton? Facts later emerged suggesting that the investigation was corrupted by several people from within the FBI and the Justice Department.


  Loretta Lynch and a Series of Fantastic Coincidences


  We are expected to believe it was a coincidence that former President Bill Clinton just happened to be on the tarmac of Sky Harbor International Airport in Phoenix, Arizona, at exactly the same time as Attorney General Loretta Lynch on June 27, 2016, a scant five days before Hillary Clinton was to meet with FBI officials for questioning about her suspected wrongdoing. Perhaps it was also just a coincidence that eight days after the furtive tarmac meeting the decision was announced that criminal charges against Clinton would not be filed.


  We are supposed to accept that the private meeting on board Lynch’s plane had nothing whatsoever to do with the criminal investigation of Clinton that the AG was overseeing at the time and that it was a “primarily social” interaction. The optics, if not the substance, were beyond improper by any legal and ethical standard: the husband of the subject of a criminal investigation was meeting with the one person who could decide whether charges would be brought against his wife.


  Had a local reporter not been tipped off about the rendezvous, no one would have ever known about their discussion that reportedly lasted for half an hour.45 The secret meeting would have remained a secret and, in all likelihood, Lynch would not have felt compelled to accept whatever recommendation was made by Comey.


  Lynch should never have presided over the Clinton email case to begin with. She owed her career to none other than Bill Clinton, who nominated her to serve as U.S. Attorney for the Eastern District of New York, which nicely positioned her for elevation to attorney general a few years later. She should have recused herself from the Clinton probe at the outset, but never did so. Even when the ethically challenged tarmac meeting took place, she refused to recuse herself, saying she would accept the recommendations of the FBI.46


  Lynch was required under law to disqualify herself. Under the Code of Federal Regulations, 28 CFR 45.2, “no employee shall participate in a criminal investigation or prosecution he (or she) has a personal or political relationship with any person or organization substantially involved in the conduct that is the subject of the investigation or prosecution.”47 Lynch had both a personal and professional relationship with Bill and Hillary Clinton. The private tarmac meeting underscored their close personal connection, and Bill’s selection of Lynch for a high-ranking position at the Justice Department is evidence of their professional association.


  The Democratic-led Justice Department’s objectivity and independence were already being questioned when the meeting occurred. But we are supposed to believe the Lynch-Clinton encounter was just an innocent coincidence of a casual, social nature. Why, then, did the FBI on the scene instruct everyone that “no photos, no pictures, no cell phones” could be used to capture what took place?48


  When the confab became public, the American Center for Law and Justice (ACLJ) requested any and all records of the meeting and were told by the FBI that “No records responsive to your request were located.”49 A year later, the DOJ produced more than four hundred pages of emails, although the contents of what Lynch and Clinton discussed were heavily redacted. The emails do reveal that reporters for the New York Times and the Washington Post seemed inclined to minimize the matter as an innocuous nonstory and reached out to Justice Department officials to reinforce that view.50


  Comey, for his part, told Congress almost a year later that he became suspicious of Lynch’s motives and lost faith in the Justice Department’s investigation following the tarmac encounter. This, he said, became his justification for deciding, on his own, to assume prosecutorial authority over the probe, although the evidence shows he had already taken steps to assume command even before the meeting.


  Testifying before the Senate Judiciary Committee on May 3, 2017, Comey made a cryptic statement about impropriety at the Department of Justice:


  A number of things had gone on which I can’t talk about yet, that made me worry that the department leadership could not credibly complete the investigation and decline prosecution without grievous damage to the American people’s confidence in the justice system.51


  Comey was asked in the hearing about an email that reportedly provided assurances that Lynch would protect Clinton by making sure the FBI investigation “didn’t go too far.” The director responded, “That’s not a question I can answer in this forum . . . because it would call for a classified response. I have briefed leadership of the intelligence committees on that particular issue, but I can’t talk about it here.”52 It is doubtful that his response would involve anything classified. It appeared to be an excuse to keep the matter hidden, as it remains.


  A month later, Comey raised even more suspicions about Lynch and potential impropriety when he told the Senate Intelligence Committee that the then-attorney general had instructed him to mislead the public about the true nature of the Clinton investigation. Comey testified, “The Attorney General had directed me not to call it an investigation, but instead to call it a matter, which confused me and concerned me.”53 In follow-up questions, Comey said Lynch’s request “concerned me because that language tracked with how the (Clinton) campaign was talking about how the FBI was doing its work.”54 In Comey’s mind, Lynch was not evaluating the law and facts objectively, as was her duty. Instead, she was actively attempting to help Clinton beat the rap.


  Comey’s self-serving explanations for recommending that Clinton not be prosecuted were contrary to the law and raised more questions than answers. If he believed that Lynch was biased and determined to protect Clinton, why didn’t he take more aggressive action to expose it? He should have immediately notified leaders of Congress or the Justice Department’s inspector general. He did neither, choosing to remain silent. If he felt that there was corruption born of a conflict of interest and nothing was being done to correct it, he should have resigned his post and exposed his suspicions to the public. Comey’s failure to act suggests he had his reasons for commandeering complete authority over the Clinton case in order to accomplish the outcome he had already predetermined in her favor.


  Former U.S. Attorney Joe diGenova, who also served as an independent counsel, surmised that Comey and Lynch were motivated by a desire to see Clinton become president:


  What Comey and Lynch did was to corrupt the statute to save Clinton. Everything that Comey said at the news conference was false. Clinton had clearly violated the Espionage Act. There just isn’t any doubt about that. For him to say that no reasonable prosecutor would bring the case was ludicrous because reasonable prosecutors have been bringing cases over far less than that for years. Comey knew that. He became an embarrassment that day because everything he said was false. And he did it for one reason, to help Clinton become president.55


  Comey’s Decision Angered FBI Agents


  FBI director Comey’s decision to let Hillary Clinton off the hook proved to be an extremely unpopular one within the bureau. A senior FBI official close to the investigation told Fox News that “career agents and attorneys on the case unanimously believed the Democratic presidential nominee should have been charged” and the decision “left members of the investigative team dismayed and disgusted.”56 The October 13, 2016, story revealed that more than one hundred FBI agents and analysts developed the evidence, along with six attorneys from the Justice Department’s national security division, counterespionage section, who reviewed what laws Clinton broke.


  “No trial level attorney agreed, no agent working the case agreed, with the decision not to prosecute—it was a top-down decision” to decline to bring charges against Clinton, the insider confided. In other words, Comey and several of his top aides, perhaps in collaboration with the DOJ, chose not to pursue an indictment. “It is safe to say the vast majority felt she should be prosecuted,” said the source. “We were floored while listening to the FBI briefing because Comey laid it all out, and then said, ‘but we are doing nothing,’ which made no sense to us.”57


  It was especially confounding because a grand jury was never fully utilized, nor was there any indication that search warrants were issued. All of this would be customary in a case involving potential national security breaches caused by the mishandling of classified information. These departures from normal procedure were obvious red flags and deeply alarming to the agents who were working the case. Thus, the entire process seemed distorted and illegitimate from the outset, as if the investigation was nothing more than a subterfuge designed to cover up illegality.


  A story from Fox News also pointed out a strange and suspicious twist:


  Another oddity was the five so-called immunity agreements granted to Clinton’s State Department aides and IT experts. Cheryl Mills, Clinton’s former chief of staff, along with two other State Department staffers, John Bentel and Heather Samuelson, were afforded immunity agreements, as was Bryan Pagliano, Clinton’s former IT aide, and Paul Combetta, an employee of Platte River networks, the firm hired to manage her server after she left the State Department.


  As Fox News has reported, Combetta utilized the computer program Bleachbit to destroy Clinton’s records, despite an order from Congress to preserve them, and Samuelson also destroyed Clinton’s emails. Pagliano established the system that illegally transferred classified and top-secret information to Clinton’s private server. Mills disclosed classified information to the Clinton’s family foundation in the process, breaking federal laws.58


  Why were these five people given immunity from prosecution? In almost every criminal case, immunity is only granted after a witness delivers a “proffer” (an offer of proof or evidence) that incriminates someone else and precipitates criminal charges. Yet no one, Clinton included, was ever prosecuted.


  The prospect of a Comey cover-up was further fueled by the inexplicable actions of the FBI when it reportedly destroyed the laptops of Samuelson and Mills after they received immunity. Why would the FBI erase or demolish computers with classified information contained therein? It appears the Bureau itself committed crimes by destroying evidence relevant to its own criminal investigation.


  But there’s more. According to the senior FBI source, “Mills was allowed to sit in on the interview of Clinton as her lawyer. That’s absurd. Someone who is supposedly cooperating against the target of an investigation (being) permitted to sit by the target as counsel violates any semblance of ethical responsibility.”59


  Indeed, it does.


  Samuelson, a lawyer, was also permitted to be present when Clinton testified. It was not only irregular, but highly improper, unethical, and probably illegal. Under 18 U.S.C. 207, it is against the law for former government officials, like Mills and Samuelson, to “knowingly make, with the intent to influence, any communication before any officer or employee of any department or agency of the U.S. in connection with a particular matter” they were once personally involved as government employees.60


  It seems that there was never any serious possibility that Clinton would be charged for anything she might admit to in her July 2, 2016 interview. Otherwise, the FBI would not have allowed two immunized witnesses central to the prosecution’s case to sit in the same room to hear her testimony. It is unheard of for prosecutors to permit such a thing because it would give those witnesses a chance to conform their testimony in such a way as to support the subject of the investigation, Clinton. During questioning before the House Judiciary Committee, Comey appeared to concede this point.


  It was bad enough that the immunity deals called for the FBI to destroy the laptops of Mills and Samuelson, thereby obliterating valuable proof that Clinton may have destroyed evidence in purging her server. But it was far worse for the FBI to treat Mills and Samuelson as suspects, accomplices, witnesses, and defense lawyers all at the same time and in the same case. By condoning unethical behavior, the bureau simultaneously compromised the integrity and effectiveness of its own criminal probe. Of course, the FBI knew that. Somehow, they didn’t seem to care. There was no stopping “the fix” once it was well under way.


  FBI agents were also angry that Clinton was interviewed for only three and a half hours on July 2.61 She reportedly answered, “I do not recall” or “I don’t remember” some thirty-nine times.62 At no point was she placed under oath. Comey cleared her of any wrongdoing three days later. “Every agent and attorney I have spoken to is embarrassed and has lost respect for James Comey and Loretta Lynch,” the senior source told Fox News. “The bar for DOJ is whether the evidence supports a case for charges—it did here. It should have been taken to a grand jury.”63


  Several former FBI agents ventured damning assessments of both Clinton and Comey to Paul Sperry of the New York Post. Dennis V. Hughes, the first chief of the FBI’s computer investigations unit, stated, “The FBI has politicized itself, and its reputation will suffer for a long time. I hold Director Comey responsible.”64


  Former FBI official I. C. Smith, who served as section chief in the National Security Division, observed, “Clearly there was a different standard applied to Clinton. What she did is absolutely abhorrent for anyone who has access to classified information.”65


  Retired agent Michael M. Biasello said, “Comey has singlehandedly ruined the reputation of the FBI.” Biasello claimed the outcome was predetermined “by design” and called Comey’s decision “cowardly.”66


  When a decision makes no sense, it is reasonable to search for an alternative explanation or underlying reason that frequently exposes the sequestered truth.


  That explanation came into focus when the inspector general of the Department of Justice, Michael Horowitz, decided to investigate Comey’s mystifying decision. In the process, the IG uncovered the actions of a key FBI investigator by the name of Peter Strzok. And the name of FBI lawyer Lisa Page also emerged. Text messages exchanged between them led to the identities of others, including FBI deputy director Andrew McCabe, who appeared to have had personal and political motives to clear Clinton.


  Chapter 3


  


  “The Fix”


  Unlimited power is apt to corrupt the minds of those who possess it. Where law ends, there tyranny begins.


  —WILLIAM PITT, PRIME MINISTER OF GREAT BRITAIN, JANUARY 9, 1770


  Very little was known about how FBI director James Comey reached his decision not to pursue criminal charges against Hillary Clinton.


  Other than his public statement absolving her, nothing was revealed about the actions taken by agents and lawyers within the FBI who were intimately involved in the investigation and helped shape its improbable outcome. The Clinton exoneration statement and its evolution from criminality to absolution was a closely guarded secret within the agency. Americans were kept in the dark. So, too, was Congress.


  Why did Comey initially find that Clinton was “grossly negligent” in violation of the law, but then alter the critical language to clear her of wrongdoing? How could that have even happened before any of the principal witnesses, including Clinton, were interviewed? It was puzzling, suspicious, and counterintuitive to the law. Had one or more individuals at the FBI put their thumb on the scales of justice to influence the result?


  As troubling questions persisted over the ensuing months, several names began to emerge—Andrew McCabe, Peter Strzok, and Lisa Page. All three served as top FBI officials and were instrumental in the handling of the Clinton case. Together, they wielded enormous power—including the power to corrupt the process.


  Andrew McCabe


  During the early stages of the Clinton email investigation, McCabe was the assistant director in charge at the FBI’s Washington field office. He was likely privy to the evidence being developed against Clinton. But in January 2016, nearly six months before Comey cleared Clinton of wrongdoing, he appointed McCabe to serve as deputy director of the FBI.1 McCabe was second in command at the bureau and a close adviser to Comey. As such, he actively assumed oversight of the Clinton case and was intimately involved in the ultimate decision not to bring criminal charges against her. What few people knew at the time was how immersed McCabe had become in the same milieu as the Clintons.


  In early 2015, Dr. Jill McCabe, a pediatric physician, was recruited by Democrats to run for the Virginia state senate just five days after Clinton’s private email scandal became public.2 Was this sequence of events a mere coincidence? Dr. McCabe’s campaign coffers were the beneficiary of some $675,000 from groups aligned with Clinton and Virginia governor Terry McAuliffe, a longtime friend of Bill and Hillary Clinton and a former board member of the Clinton Global Initiative.3 The timing of the payments is curious. The big dollar donations to McCabe arrived two months after the FBI launched its investigation of Clinton in July 2015.


  McAuliffe personally solicited Dr. McCabe to run for office during a meeting that her husband also attended.4 The subsequent cash donations were an unusually extravagant expenditure for a state-wide race and amounted to nearly 40 percent of her total campaign funds.5


  The public knew none of this until three months after Clinton was cleared by Comey and his chief deputy, McCabe. The story broke on October 24, 2016, when Devlin Barrett reported it in the Wall Street Journal.6 No one was ever able to prove that Clinton’s fingerprints were on the bags of money, but McAuliffe has never denied that he helped arrange the cash.


  Although there was severe criticism of McCabe within the FBI by fellow agents, the bureau officially insisted that he did not begin his management of the email probe until after his wife’s campaign ended, and he only became involved in the case months later when he was promoted to deputy FBI director in January 2016.7 Importantly, documents show that the FBI, knowing of his wife’s cash connections to Clinton, never warned McCabe that he should stay clear of her email case, even after his wife lost her election.8 Instead, he assumed an executive leadership role guiding the Clinton investigation in the critical six months preceding the FBI’s announcement in July 2016 that she would not be criminally charged.


  The FBI’s defense of McCabe was both superficial and misleading. It makes no difference that his wife’s campaign had ended. She still got the money. She was still indebted and beholden to Clinton and her close friend McAuliffe for their financial support of her. And Dr. McCabe’s husband can hardly be described as an indifferent bystander with no interest in the matter. Spouses tend to support one another. That is why ethics advisers at the FBI cautioned him to recuse himself from all public corruption cases during his wife’s senate race.9


  The conflict of interest was glaring. But that conflict did not suddenly end at the conclusion of his wife’s campaign. Dr. McCabe took money from political action groups closely associated with the person her husband ended up investigating. Common sense dictates that the McCabes’ gratitude and the corresponding propensity for bias would persist in perpetuity. The decision to clear Clinton may have been influenced by that very bias.


  This was a recurring problem throughout the investigation. Everyone involved was from a small circle of professional Washington insiders, who all knew each other well and have for years. It did not matter whether there was a quid pro quo. Surely, it would have been possible to find someone to determine Hillary Clinton’s legal status in a fair and neutral manner.


  At the very least, the appearance of impropriety should have been more than enough for McCabe to disassociate himself permanently from the entire criminal investigation of Clinton. Moreover, FBI director James Comey should have demanded it. He did not. The fact that Comey and McCabe declined to do so adds even more suspicion to the theory that “the fix was in” not to prosecute Clinton.


  Documents show that McCabe did eventually recuse himself from the Clinton probe just days after the Wall Street Journal disclosed the flagrant conflict of interest—the same conflict of interest that may have allowed Clinton to escape prosecution. Only then, when the FBI was under siege by the public disclosure, did McCabe reluctantly disqualify himself, reportedly at Comey’s urging, a mere one week before the presidential election on November 1, 2016.10 At this point, of course, it was too late. His belated recusal was patently absurd since McCabe and Comey had already cleared Clinton and ended their investigation of her four months earlier.


  McCabe’s recusal came at a point when Comey briefly reopened the Clinton investigation on October 28, 2016, when new emails were discovered, only to shut it down again ten days later. Why would Comey and McCabe decide that the assistant director should disqualify himself then, but not before? Nothing had changed, except that his hidden conflict of interest had been exposed. Stepping aside in the eleventh hour was an implicit admission that McCabe should never have had any role in the case to begin with. His prior involvement was not only improper and unethical, but seemingly corrupt. Tom Fitton, president of Judicial Watch, which obtained many of the McCabe documents through a Freedom of Information Act lawsuit, said, “These new documents show that the FBI leadership was politicized and compromised in its handling of the Clinton email investigation.”11


  The Justice Department’s inspector general opened an investigation into McCabe’s failure to recuse himself and whether he violated DOJ regulations in neglecting to properly disclose payments made to his wife.12 The IG, as well as the Senate Judiciary Committee and the Office of U.S. Special Counsel, also began examining whether McCabe violated the Hatch Act which prohibits certain government officials from campaigning in partisan races. Photographs and other documents suggest he did.13


  Senator Charles Grassley, chairman of the Judiciary Committee, was unsparing in his criticism of McCabe in a scathing letter to Director Comey on March 28, 2017:


  You have publicly stated that the people at the FBI “don’t give a rip about politics.” However, the fact is that the Deputy Director (McCabe) met with Mr. McAuliffe about his wife’s run for elected office and she subsequently accepted campaign funding from him. The fact is that the Deputy Director participated in the controversial, high-profile Clinton email investigation even though his wife took money from Mr. McAuliffe. These circumstances undermine public confidence in the FBI’s impartiality, and this is one of the reasons that many believe the FBI pulled its punches in the Clinton matter. FBI’s senior leadership should never have allowed that appearance of a conflict to undermine the Bureau’s important work.14


  As McCabe’s conflict of interest came into sharper focus, Congress demanded answers. He reportedly played a direct hand in altering Comey’s statement that originally determined Clinton committed crimes.15 In so doing, he appears to have been one of three people who helped persuade the director and others to absolve Clinton of any wrongdoing.


  After months of resistance and under threat of a contempt of Congress resolution, McCabe finally acquiesced to pressure by agreeing to testify before Congress in December 2017. He came under withering scrutiny during two closed hearings before the House Intelligence Committee and a joint investigation by the House Oversight and Judiciary Committees.16 His testimony behind closed doors lasted more than sixteen hours. Many members expressed unhappiness with the responses he provided when grilled about whether he allowed his own bias to intrude on the decision to clear Clinton.17 CNN reported, “The panel’s Republicans forced McCabe to answer questions about internal emails they believe showed Comey mishandled the investigation, according to multiple sources. Two Republicans emerged from the Thursday hearing saying McCabe’s testimony did not change their belief that Clinton got favorable treatment by the FBI when it decided not to pursue criminal charges last year over the handling of her private email server.”18 What evidence the emails contained was not made public.


  Shortly before McCabe’s appearances on Capitol Hill, Congressman Trey Gowdy, chairman of the House Oversight Committee, seemed contemptuous of the deputy FBI director’s conduct and perceived Clinton bias. He told Fox News, “I’d be a little bit surprised if (McCabe’s) still an employee of the FBI this time next week.”19 Grassley was even more outspoken, venturing the opinion that “he ought to be replaced. And I’ve said that before and I’ve said it to people who can do it,”20 a reference to Christopher Wray, who had taken over from Comey when he was fired by President Trump in May 2017.


  In a manner, both Gowdy and Grassley were prescient. Two days after McCabe’s second acrimonious appearance before Congress, the news broke that he planned to retire within three months when he would become pension eligible.21 His anticipated exit removed pressure on Wray to demote or fire him for suspected misconduct. A month later, McCabe’s name surfaced in a House Intelligence Committee memo as someone suspected of committing government surveillance abuses during the wiretapping of Trump campaign associates. At the same time, the Justice Department’s inspector general had accumulated evidence of wrongdoing by McCabe. Shortly thereafter, Christopher Wray removed him from his post as deputy director.22 McCabe was placed on what was described as “terminal leave” until his planned retirement took effect.


  Two days before his planned retirement, McCabe was fired for “just cause.” His dismissal was approved by both the FBI and the Justice Department, and endorsed by Attorney General Jeff Sessions after what he described as “an extensive and fair investigation” by the FBI’s Office of Responsibility (OPR) and the DOJ’s Office of the Inspector General (OIG).23 Both the OPR and OIG concluded that “McCabe had made unauthorized disclosure to the news media and lacked candor—including under oath—on multiple occasions.”24 In other words, McCabe did not tell investigators the truth, more than once, about leaks to the media.


  It turns out that the inspector general reportedly determined that McCabe was untruthful four times, twice under oath. According to Representative Jim Jordan (R-Ohio), a member of the House Oversight Committee who obtained copies of the IG report, “It wasn’t once, twice, it wasn’t even three times. Four times he lied about leaking information to the Wall Street Journal about the FBI.”25 The IG subsequently sent to the Justice Department a criminal referral for potential charges against McCabe.


  If the findings of the inspector general are true, this would be sufficient justification to bring criminal charges against McCabe for perjury or false statements.26 McCabe immediately issued a public statement denying he misled investigators and portraying himself as an innocent victim. But at the same time, he implicated Comey in his leak to the media, which could also result in similar charges against the former director. McCabe admitted he shared information with a reporter, but stated the following:


  As deputy director, I was one of only a few people who had the authority to do that. It was not a secret, it took place over several days, and others, including the director (Comey), were aware of the interaction with the reporter.27


  This seems to stand in stark contradiction to what Comey told the Senate Judiciary Committee on May 3, 2017, when he was questioned at the outset by Chairman Charles Grassley about FBI leaks. Comey denied ever being an anonymous source to the media about the Trump or Clinton investigations. But then he was asked the following:


  GRASSLEY: Question two, relatively related, have you ever authorized someone else at the FBI to be an anonymous source in news reports about the Trump investigation or the Clinton investigation?


  COMEY: No.28


  In his statement, McCabe admits he shared information anonymously with a reporter about the Clinton investigation and also contends that Comey knew about it, which means the then-director may have either expressly or implicitly approved the leak. Was McCabe telling the truth or was Comey? It cannot be both.


  James Kallstrom, who worked for the FBI for twenty-seven years and became assistant director, said of McCabe, “I think nothing that he said was truthful from my understanding of his role at the FBI. What kind of an investigator was he? What kind of a supervisor? He was lacking in so many ways.”29 Former Assistant deputy director Buck Revell, who knows McCabe, agreed, “I frankly thought he was weak. He didn’t have the experience or the backbone to carry out that job. I was not at all satisfied with his abilities to give guidance to the Director or to hold the fort on issues that the senior career person in the bureau should be doing.”30


  In addition to McCabe’s conflict of interest involving his wife, there is evidence that, as deputy FBI director, he was instrumental in manipulating the facts and contorting the law to let Hillary Clinton off the hook, notwithstanding compelling evidence she committed a myriad of crimes. It appears he helped sanitize the infamous Clinton exoneration statement read by Comey.31 At first, it found evidence that she committed crimes, but then the wording was altered to clear her. It is believed that McCabe also signed off on warrant applications to spy on a Trump campaign associate—applications that obscured evidence and potentially deceived the court. This will be examined in forthcoming chapters.


  Did McCabe conspire with Comey and others to undermine the Clinton investigation and subvert justice? At the very least, did he allow a personal or political bias to influence the course of a case that should have gone the other way?


  If so, there were likely other individuals at the FBI who were involved.


  Peter Strzok and Lisa Page


  One of McCabe’s senior advisers was an FBI lawyer named Lisa Page. She reportedly carried on a romantic affair with Peter Strzok, who served as the FBI Counterespionage Section chief under McCabe. Both Page and Strzok were married to other people, but they worked closely together on the Clinton email investigation as key players involved in much of the decision-making.


  It was first estimated that they exchanged some 10,000 text messages during and after the probe, although the figure later ballooned to more than 50,000 messages.32 Initially, only a small portion of the texts, roughly 375 messages, were turned over to Congress, in December 2017. Immediately, the content of the Strzok-Page communications cast serious doubt on their objectivity and neutrality in assessing whether Clinton committed crimes. The politically charged texts showed a stunning hostility toward Donald Trump, denigrating him as an “idiot” and “loathsome.”33 At the same time, the texts were replete with adoring compliments of Clinton, lauding her nomination and stating: “She just has to win now.”34


  Strzok played a pivotal role in Comey’s announcement that he would recommend that no criminal charges be filed by the Justice Department against Clinton. As the lead investigator in the Clinton case, Strzok is believed to have changed the critical wording in Comey’s description of Clinton’s handling of classified material, substituting the words “extremely careless” for “grossly negligent.” According to CNN, citing several sources, electronic records prove it.35


  Another part of Comey’s statement was also changed. Initially, he concluded that the enormous volume of classified documents on Clinton’s servers supported the “inference” that she was grossly negligent. This would be sufficient for a finding of criminality. Yet this was also edited out of the final version made public during Comey’s announcement on July 5, 2016.36 Was it Strzok who engineered the edit to exonerate Clinton? Since he made the first edit, it is quite likely he made the second one.


  These alterations of key words were integral to the case and had enormous consequences, because they allowed Clinton to evade prosecution under 18 USC 793(f) of the Espionage Act. The changes effectively removed the only legal impediment to her election as president, assuming voters would go along.


  The incendiary texts of Strzok and Page were discovered by the Justice Department’s inspector general during an internal investigation into Comey’s disputed decision to clear Clinton.37 Impropriety and corruption were being examined.


  Here is a sample of several of the vehemently pro-Hillary and anti-Trump conversations contained therein.38


  PAGE: God Trump is a loathsome human.


  STRZOK: Yet he may win.


  STRZOK: Good for Hillary.


  PAGE: It is.


  STRZOK: Would he be a worse president than Cruz?


  PAGE: Trump? Yes, I think so


  STRZOK: Omg he’s an idiot.


  PAGE: He’s awful.


  ——————.


  STRZOK: God Hillary should win. 100,000,000—0


  PAGE: I know


  ——————.


  STRZOK: Turn it on (GOP convention)! The Douchebags are about to come out.


  PAGE: And wow, Donald Trump is an enormous do*che.


  ——————.


  STRZOK: Hi. How was Trump, other than a do*che.


  PAGE: Trump barely spoke, but the first thing out of his mouth was ‘we’re going to win sooo big.’ The whole thing is like living in a bad dream.


  STRZOK: Jesus


  ——————.


  STRZOK: And hey. Congrats on a woman nominated for President in a major party! About damn time! Many, many more returns of the day!!


  PAGE: That’s cute. Thanks.


  ——————.


  PAGE: She just has to win now. I’m not going to lie, I got a flash of nervousness yesterday about Trump.


  ——————.


  PAGE: Jesus. You should read this (story). Trump should go f himself.


  STRZOK: God that’s a great article. Thanks for sharing. And F Trump.


  ——————.


  PAGE: God she’s (Clinton) an incredibly impressive woman. The Obamas in general, really. While he has certainly made mistakes, I’m proud to have him as my president.


  PAGE: We do not want this election stolen from us.


  ——————.


  STRZOK: Trump is a F***ing idiot.


  Members of Congress were outraged over the text messages and demanded that more of them be turned over for examination. On January 22, 2018, a second set of 384 pages of texts were made public.39 One message revealed something stunning: Strzok and Page knew that charges would never be filed against Clinton before she was ever interviewed by FBI agents, including Strzok. The text dated July 1, 2016, one day before the Clinton interview, made a reference to Attorney General Loretta Lynch’s decision to accept whatever conclusion was reached by the FBI:


  STRZOK: Timing looks like hell. Will appear to be choreographed. All major news networks literally leading with “AG to accept FBI D’s recommendation.”


  PAGE: Yeah, that is awful timing. Nothing we can do about it.


  PAGE: And yes, I think we had some warning of it. I know they sent some statement to Rybicki, because he called Andy.


  PAGE: And yeah, it’s a real profile in courage, since she knows no charges will be brought.40


  How is it possible that, in advance of Clinton’s interview, a top FBI agent, a key FBI lawyer, and the attorney general would all know that the target of their investigation would not be charged? The answer seems clear. The exoneration of Clinton was predetermined. The investigation was a sham.


  How would Lynch know that Clinton would be cleared? On the day he absolved Clinton, July 7, 2016, Comey made a point of saying, “I have not coordinated or reviewed this statement in any way with the Department of Justice or any other part of the government. They do not know what I am about to say.”41


  This statement by Comey appears to have been untrue. According to Page, Lynch knew all about it. Perhaps it was because the attorney general had been personally involved in seeing to it that Clinton was protected. Maybe she had only pretended to exclude herself from deliberations following the public outcry over her infamous tarmac meeting with Bill Clinton days earlier.


  A close look at Lynch’s recusal shows that it was never a recusal at all. During a televised conversation at the Aspen Ideas Festival on July 1, she announced she would accept the FBI’s recommendations.42 But then, she offered a carefully worded explanation of how her actions were not, technically, a recusal. “A recusal would mean that I wouldn’t even be briefed,” she said. “While I don’t have a role in those findings or coming up with those findings . . . I will be briefed on it and I will be accepting their recommendations.”43


  The question remains: how would Lynch, Strzok, and Page already know that Clinton would skate on criminal charges? Comey claims he didn’t decide until after Clinton was interviewed on July 2. Here is what he told the House Judiciary Committee on September 28, 2016:


  All I can do is tell you again—the decision was made after that because I didn’t know what was going to happen in that interview.44


  And yet, Page’s text message indicates that the decision not to recommend prosecution was made before Clinton sat down to speak with the FBI, including agent Strzok, and that the attorney general knew all about it. But there is more evidence that Comey made his decision well before Clinton was interviewed.


  In a story published by The Hill, multiple sources who examined the early draft by Comey said the language of his statement was changed with red line edits to exonerate Clinton on or around June 10, 2016.45 If true, then Comey appears to have deceived or misled Congress, which is a crime. And the text messages between Strzok and Page serve as corroboration.


  With every new text message revealed, the evidence became incontrovertible that the FBI did not conduct a real investigation of Clinton and that her innocence had been predetermined. In a February 25, 2016, message, Page warned Strzok that he should go easy on Clinton because she was likely to win the presidency:


  PAGE: She might be our next president. The last thing you need (is) going in there loaded for bear. You think she’s going to remember or care that it was more DOJ than FBI?46


  Additional text messages came to light in early February 2018. In one exchange, dated September 2, 2016, Strzok and Page discussed the preparation of talking points for Comey to give to President Obama, “because POTUS wants to know everything we are doing.”47 At this point in time, the FBI’s investigation of Trump-Russian “collusion” was well under way. The messages seemed to put a lie to what Obama had said months earlier when he told Chris Wallace on Fox News Sunday, “I do not talk to FBI directors about pending investigations—we have a strict line, and always have maintained it, I guarantee it.”48


  On the day Trump was elected president, Strzok wrote a message, “OMG, this is terrifying.”49 Page replied she was “depressed.” A week later she noted that she needed to brush up on “Watergate,” and the next day stated, “we have OUR task ahead of us.”50 What exactly she had in mind as their task is unclear, although it may have been a reference to their earlier discussion of an “insurance policy” in the event Trump were to win the presidency.


  The bias of Strzok and Page in favor of Clinton and their unabashed enmity toward Trump meant that they should never have been allowed anywhere near the Clinton email case. Despite this prejudice, Strzok was front and center conducting many of the main interviews. He was present on July 2, 2016, during Clinton’s surprisingly short questioning by the FBI that was neither recorded nor under oath.51


  Strzok also interviewed Huma Abedin and Cheryl Mills, two of Clinton’s top aides who claimed they never knew about their boss’s private, unsecured server until after she left office, even though documents clearly prove that they did, in fact, know.52 Emails both to and from them show they discussed her unauthorized computer system.53 However, they were never charged for making materially false statements to the FBI under 18 U.S. C. 1001.54 When confronted about this by the House Judiciary Committee on September 28, 2016, Comey offered up inane excuses on their behalf, stating that failed recollections should be forgiven in ancillary matters.55 In truth, there was nothing tangential about top aides who aided and abetted the use of Clinton’s unclassified server. Their testimony was central to the case.


  Why a specialist in counterintelligence would use his work phone to convey toxic messages to a top FBI lawyer who also happened to be his lover is a case study in hubris and foolishness. But the recklessness with which he voiced his visceral hatred for the Republican presidential candidate and adoration for the Democratic candidate did manage to expose political motives for clearing Clinton and targeting Trump that had long been suspected.


  Once Clinton was absolved, it was Strzok who reportedly executed the documents launching the 2016 investigation into Russia’s meddling in the American presidential election and whether Trump conspired with Russians to advance his candidacy, despite no real evidence to support the probe.56


  An editorial in the New York Post described it this way:


  As things stand, it now looks like the fix was well and truly in on the Hillary probe. Far worse, it also looks like the “collusion” probe was a partisan hit from the start—which undermines the basis for Mueller’s own investigation.57


  The messages exchanged between Strzok and Page represent incriminating evidence that forces within the FBI appear to have interfered with or influenced their own investigation. If it was done for political purposes, this would constitute obstruction of justice58 It would also constitute a violation of the Hatch Act.59 House Judiciary Committee Chairman Bob Goodlatte put it bluntly:


  These text messages prove what we all suspected: High-ranking FBI officials involved in the Clinton investigation were personally invested in the outcome of the election and clearly let their strong political opinions cloud their professional judgment.


  The taint of politicization should concern all Americans who have pride in fairness of our nation’s justice system.60


  Americans are entitled to a system of justice that is both equal and blind. Those who abuse their authority by imposing their own political prejudices poison this cherished principle of democracy.


  Chapter 4


  


  Clinton Greed and “Uranium One”


  There is no greater disaster than greed.


  —THE WAY OF LAO TZU, ANCIENT CHINESE PHILOSOPHER


  Truth has always been an alien concept to Hillary Clinton.


  One of her famous whoppers was the fallacy she tried to sell during an interview with ABC News in June 2014. “We came out of the White House not only dead broke, but in debt.”1 It was a ridiculous and gross distortion since Bill and Hillary Clinton already owned two lavishly expensive houses by the time they departed 1600 Pennsylvania Avenue in January 2001.


  They had bought a five-bedroom residence in Chappaqua, New York, for $1.7 million and had purchased a seven-bedroom house in the tony enclave of Embassy Row in Washington, D.C., for the hefty price of $2.85 million. People who are dead broke can hardly afford homes valued at a combined $4.55 million.


  Regardless, the Clintons felt they were not rich enough, so they wasted little time in fattening their bank accounts and becoming immensely wealthy in a remarkably short period of time. They earned more than $230 million before taxes within a few years of leaving the White House, according to a comprehensive review of their financial worth by Forbes.2


  The source of that staggering amount may be connected to Hillary Clinton’s determination to keep her State Department emails forever hidden from public view.


  The former president earned much of the cash from speaking fees. At one point, he charged an average rate of $225,000 for each speech, although that figure would sometimes balloon to half a million dollars or $750,000 for a talk that might last no longer than an hour. Income from Bill’s books and consulting fees added to the pot of riches, with one client paying as much as $16 million for his business acumen, although he had no prior business experience beyond government employment.3


  A 2014 analysis by the Washington Post determined that Bill was paid roughly $105 million for speeches, with the majority of that income derived from his speaking engagements in foreign countries.4 Almost half of that money, some $48 million, went into Bill’s pocket when his wife served as secretary of state.5 While paid speeches by former presidents are neither unusual nor prohibited, Bill’s reliance on foreign sources demonstrates how the power couple devised a moneymaking machine designed to deliver what foreign governments and corporations wanted most: access and influence.


  As Bill Clinton was raking in millions from foreign businesses, investors, and governments, his wife was a senior member of the powerful Senate Armed Services Committee and a member of the Commission on Security and Cooperation in Europe. In those positions, she helped shape decisions that affected governments and businesses overseas. Later, when Hillary became secretary of state, millions of foreign dollars continued to flow to Bill at the very time his wife was America’s chief diplomat.


  Oddly enough, the pace of Bill’s lucrative speaking engagements, especially those abroad, accelerated during the four years his wife presided over the state department. Two-thirds of his fees came from foreign sources. It is no surprise that many of the foreign entities who were shelling out substantial dollars to Bill were the very people and governments who were angling for favorable actions or decisions by Hillary.


  In his bestselling book Clinton Cash: The Untold Story of How and Why Foreign Governments and Businesses Helped Make Bill and Hillary Rich, author Peter Schweizer described the Clinton profiteering machine this way:


  Who else in American politics would be so audacious as to have one spouse accept money from foreign governments and businesses while the other charted American foreign policy? Or would permit one spouse to conduct sensitive negotiations with foreign entities while in some instances the other collected large speaking fees from some of those same entities?6


  Meanwhile, bureaucratic or legislative obstacles were mysteriously cleared or approvals granted within the purview of his wife, the powerful secretary of state. Huge donations then flowed into the Clinton Foundation while Bill received enormous speaking fees underwritten by the very businessmen who benefited from these apparent interventions.7


  As enriched as Bill became, it paled in comparison to the largess heaped upon the Clinton Foundation.


  The Clinton Foundation Gravy Train


  At the end of the Bill Clinton presidency, the couple established a nonprofit organization named the Clinton Foundation. By all outward appearances, it was a good and legitimate charity. Driven by the celebrity of a former president and the prospect that his wife was positioning herself to make her own run for the White House, the foundation became a magnet for people, businesses, and foreign governments. They calculated that generous financial contributions might reap the kind of rewards that can only be conferred by powerful public officials like the Clintons. It has been estimated that the foundation raised more than a billion dollars over the years.


  The charity also became a cash conduit, helping Bill collect millions of dollars as he leveraged the foundation to secure his lucrative personal speaking engagements.


  Before she was confirmed as secretary of state, members of Congress expressed deep concern that foreign governments and businesses would seek to buy influence by funneling cash to Bill and even more wealth to the Clinton Foundation. Hillary promised it would not happen and vowed to senators at her confirmation hearing that “all contributors will be disclosed.”8 She insisted she would not only insulate herself from genuine conflicts of interest, but avoid even the appearance of conflicts. She did not keep her promises, not even close. A comprehensive review by The Hill found innumerable examples of how Clinton disregarded both her written and oral promises of transparency.9 Reuters reported that “millions of dollars in new or increased payments from at least seven foreign governments” were never accounted for as promised.10


  The Clintons were adept at disguising the channeling of cash from donors. Their foundation became a major beneficiary of foreign largess. While operating as a charity, it also served as a ready receptacle for hundreds of millions of dollars in donations from foreign contributors who either directly or indirectly had business before the State Department.11


  Victor Davis Hanson, a historian at the Hoover Institution at Stanford University, also accused the Clintons of peddling both access and influence in what he characterized as a “shameless” scheme driven by “inordinate greed.” In his column “How the Clintons Got Rich Selling Influence While Decrying Greed,” he wrote:


  The worth of both the Clinton family and the Clinton Foundation . . . is truly staggering, and to a great extent accrued from non-transparent pay-for-play aggrandizement.


  Well before Hillary Clinton’s failure in the Democratic primaries in 2008 and her subsequent appointment as secretary of state, the Clintons had found a way to exploit the idea that both of them would return to the White House. That reality gave them access to quid pro quo opportunities often funneled through a philanthropic foundation, of a sort unknown to any past American president.12


  Many of the largest contributions to the Clinton Foundation were made by people and shell companies connected to a Russian-controlled business called Uranium One, which managed, through a series of clever maneuvers, to seize control of a sizable percentage of America’s prized uranium assets.


  The Uranium One Scam


  In September 2005, Bill Clinton traveled to Kazakhstan. Joining him was his friend Frank Giustra, the Canadian investor who wanted to purchase Kazakh uranium mines, which required the government’s approval. Upon arrival, Bill met with President Nursultan A. Nazarbayev, who had a long and ugly record of suppressing any political opposition. Several human rights organizations have accused him of severe abuses during his notorious authoritarian rule.13 Nevertheless, Bill praised Nazarbayev at a public news conference which helped him immeasurably in his quest for improved public relations. Days later Giustra got his lucrative uranium mines. Soon after that, the Clinton Foundation received a $31.3 million donation from Giustra, followed by a pledge to give $100 million more.14 The deal also provided Bill with incredibly profitable speechmaking fees.


  By virtue of a subsequent merger, Giustra’s company became a uranium giant called Uranium One. According to the president of the government agency that runs Kazakhstan’s uranium industry, Hillary Clinton pressured the foreign government to approve the merger. Clinton, who sat on the powerful Senate Armed Services Committee, had allegedly threatened to withhold U.S. aid if the deal did not go through.15 It should come as no surprise that it did.


  In addition to its ownership of Kazakh mines, Uranium One began to acquire American uranium deposits in Wyoming, Utah, Texas, and South Dakota. Rosatom, the Russian State Atomic Nuclear Agency, which also controls Russia’s nuclear arsenal, saw a golden opportunity to enter the valuable U.S. uranium market. It gradually purchased shares of Uranium One, eventually gaining majority control of the company.


  By this time, Hillary had moved on to become secretary of state. But Russia’s acquisition of a Canadian company that held U.S. uranium deposits had to be approved by Washington since uranium is considered a vital U.S. strategic asset. An executive branch task force called the Committee on Foreign Investment in the United States (CFIUS) had the authority to accept or reject the Russian takeover of Uranium One. The secretary of state is designated to preside over the nine cabinet officials on the CFIUS. Even though Hillary had, in the past, opposed a foreign government’s takeover of an American strategic asset, CFIUS approved the Russian deal.16 Since any one of the members of CFIUS could have vetoed the matter, unanimity was required. It was approved without dissent on October 22, 2010.


  Schweizer put the transaction in perspective:


  The result: Uranium One and half of projected American uranium production were transferred to a private company controlled in turn by the Russian State Nuclear Agency. Strangely enough, when Uranium One requested approval from CFIUS by the federal government, Ian Telfer, a major Clinton Foundation donor, was chairman of the board, a position he continues to hold.17


  This point bears repeating. Clinton’s CFIUS committee approved a Russian takeover of U.S. uranium assets at the same time that the Russian company’s chairman was giving substantial sums of money to Clinton’s foundation. There is no evidence Clinton ever divulged this blatant, if not potentially corrupt, conflict of interest. The American public had no idea until Schweizer uncovered the information and published it in his book.


  Just how much control Russia now has over uranium extraction in the United States has been hotly debated. Some have put it at 20 percent.18 Regardless, it is a significant amount in the hands of an unfriendly and often hostile adversary on the world stage, given that Russia has a lethal nuclear arsenal and can now tap American resources for the weapons it aims at U.S. cities.


  As for the millions of dollars that helped grease the deal, Frank Giustra was not the only one connected to Uranium One who showered the Clinton Foundation with money. As mentioned, Ian Telfer, chairman of Uranium One, made generous personal contributions to the Clinton charity and steered more than $2 million more through a Canadian foundation he controlled called Fernwood Foundation.19 Again, these donations were never disclosed by Clinton or her foundation as she had promised as a strict condition for Senate approval as secretary of state.


  Money also appeared to have made its way to the Clintons from the Russians themselves, although the cash took a circuitous route. A Canadian company called Salida Capital delivered more than $2.6 million to the Clinton Foundation. It just so happens that a company by the same name was listed by Rosatom in its annual report as being wholly owned by the Russian company.20


  Other people connected to Uranium One made generous donations. All told, some $145 million is estimated to have made its way from shareholders to the Clinton Foundation.21 Bill Clinton also made out well financially. After Rosatom announced its takeover of Uranium One, but before CFIUS approved the deal, he traveled to Moscow. While there, a Russian financial institution, Renaissance Capital, paid Bill half a million dollars to deliver an hour-long speech.22 Renaissance had ties to the Kremlin and was also touting Uranium One stock. During his visit to Moscow, Bill met with Russian president Vladimir Putin. No one called this “collusion.”


  Were all the boatloads of money an exchange of benefits for favorable approval by Clinton and the CFIUS committee vote? Little is known about what occurred behind closed doors. The work of the task force is shrouded in secrecy. Whatever precious few documents may exist are buried somewhere in government archives and have not been made public.


  Clinton sought to dismiss allegations of corruption by claiming she was not involved in the uranium decision. Since it was her job to preside over the CFIUS task force, this is hard to believe. Her former assistant secretary, Jose Fernandez, claimed he took Clinton’s place on the committee and insisted she never intervened. This, too, seemed implausible since giving a foreign power control over one of our country’s most vital strategic assets would normally demand attention at the highest level.


  Even more unconvincing was the statement from a Clinton spokesman who maintained that no one had produced any evidence proving that Clinton conferred favors in exchange for money.23 That’s a little like bragging about a burglar who was smart enough to wear gloves. Perhaps the Clintons were adept at hiding evidence. Maybe they avoided any paper trail that would be incriminating. But the timing of contributions and the sheer volume of Clinton enrichment strongly suggest something more than a coincidence. Moreover, the failure of the Clintons to publicly reveal the contributions as promised in their agreement with the Obama White House raises logical and legitimate concerns that they sought to conceal activities that were illicit, if not illegal.


  The Russians wasted little time in circumventing their commitment to the United States that Uranium One would not export material beyond America’s borders. The Nuclear Regulatory Commission had assured Congress that the Russian-owned company had no license to export the uranium beyond our borders. Cleverly, Uranium One hired a third party to obtain an export license. Uranium yellowcake was then shipped to Canada, which was confirmed by the NRC.24 From there, some of it was transported overseas with no guarantee that it would not reach, for example, Iran, which was being tutored by the Russians to develop nuclear capabilities.25 Yellowcake is a concentrated uranium powder that can be enriched and processed for nuclear weapons.


  The tangled web of the Clintons, Uranium One, Rosatom, CFIUS, and the tens of millions of dollars in donations to the Clinton Foundation was uncovered by Schweizer and revealed in his book. But other news organizations, in addition to Fox News, examined his evidence and determined that the facts he discovered were accurate and the conclusions he reached were sound.


  The New York Times, which did extensive reporting of its own, also closely scrutinized Schweizer’s book, vetted his sources, and confirmed his key findings in a front-page story of some four thousand words, “Cash Flowed to the Clinton Foundation Amid Russian Uranium Deal.”26 The Times reported, “As the Russians gradually assumed control of Uranium One in three separate transactions from 2009 to 2013, Canadian records show that a flow of cash made its way to the Clinton Foundation.”27


  The Washington Post did some digging and discovered that 1,110 donors to the Clinton Foundation from a charity closely associated with both Giustra and Telfer at the Russian-owned Uranium One were kept secret and never properly disclosed. Roughly $25 million found its way to the Clinton’s Foundation.28


  Two years later, the Post published another story about all the donations from Russia to the Clintons that drew the following conclusion: “It is virtually impossible to view these donations as anything other than an attempt to curry favor with Clinton.”29 But was she influenced in her decision? Clinton has denied it, but the volume and strength of the evidence belie that claim.


  Russia Used Bribes to Secure U.S. Uranium


  Before the Obama administration approved the sale of its uranium assets to Moscow in 2010, the FBI discovered that the Russians had secured the deal through an elaborate and illegal conspiracy involving bribery, kickbacks, extortion, money laundering, and racketeering.30 And yet, it appeared the FBI kept this knowledge secret. There is no evidence that the bureau ever advised key members of Congress, which would surely have stopped the transaction from being consummated. There is also no publicly known evidence as to whether the CFIUS committee itself was told of the Russian corruption before the sale was approved. Americans, most certainly, were kept in the dark.


  The evidence of crimes by the Russians was considerable. It included a confidential informant, eyewitness accounts, intercepted emails, secret tape recordings, and financial records. Whether the FBI, a division of the Justice Department, informed Attorney General Eric Holder is unclear. But Holder was among the cabinet secretaries who sat on the CFIUS committee. If he knew and failed to inform fellow members of the committee who approved the deal, he committed an egregious breach of trust.


  Did Hillary Clinton know? Unproven. Or covered up. However, in a series of stories broken by John Solomon and Alison Spann of The Hill, the undercover informant, later identified as William Douglas Campbell, allegedly witnessed conversations about how “Russian nuclear officials tried to ingratiate themselves with the Clintons.”31 Documents also showed “the transmission of millions of dollars from Russia’s nuclear industry to an American entity that had provided assistance to Bill Clinton’s foundation.”32


  That entity is APCO, a Washington, D.C., lobby firm, which has numerous former Clinton staffers on its payroll. According to Campbell, the Russians paid APCO $3 million for one year.33 The funds were to include free in-kind work for the Clinton Foundation.


  Campbell’s work as an informant was seen as both valuable and reliable by the U.S. government. So much so, he was paid nearly $200,000, according to the Justice Department.34 He had intimate knowledge of Russia’s illegal scheme to seize control of U.S. uranium, because he worked inside Rosatom posing as a consultant beginning in 2008, some two years before CFIUS sanctioned the sale. His work helped the FBI and Justice Department eventually obtain the convictions of several Russian and American executives. Yet, despite all the incriminating evidence Campbell uncovered for the FBI, Clinton’s CFIUS committee approved the sale of America’s uranium to Russia. Campbell couldn’t believe it; he told Solomon in an on-camera interview:


  I was shocked and appalled because I believed that my reporting to the United States government would head off or would, at least, have some type of consideration before approval was made for those acquisitions.


  Because it was a matter of national security, I felt sure that it was being handled on a high level and I was actually assured of that by agents that this strategy would be offset because it was a liability to our country.35


  Campbell’s work exposing Russia’s corruption seems to have been hidden or buried as Moscow took control of a substantial amount of America’s uranium. While undercover, Campbell also gathered valuable evidence that Russia was assisting Iran’s nuclear program of providing equipment and services.36 The yellowcake uranium that was shipped out of the United States by Russia may well have made its way to Tehran.


  Thanks to Campbell, the truth finally emerged. But the damage was done; the sale of America’s uranium was consummated. The Senate Judiciary Committee immediately launched an investigation, demanding to know what the agencies that approved the uranium sale knew about the bribery scheme and why the transaction was not stopped in the face of such corruption. They also wanted to know what role Hillary Clinton may have played.


  As recently as December 2017, FBI agents interviewed Campbell for five hours about “whether donations to the Clintons charitable empire were used to influence U.S. nuclear policy during the Obama years.”37 Then, in February 2018, Campbell briefed three congressional committees behind closed doors before Congress. He confirmed to them that Moscow routed millions of dollars to an American lobbying firm to influence Clinton.38 Russian nuclear officials, according to Campbell, expected that some $3 million of their payment to APCO would be redirected to the Clinton’s Global Initiative at the same time Rosatom sought approval to purchase Uranium One.39


  Campbell’s testimony to Congress, obtained by The Hill and Fox News, described a meeting in which Russian officials “boasted about how weak the U.S. government was in giving away uranium business” to achieve President Putin’s “strategic plan” to “take over the uranium industry.”40 Campbell’s lawyer, Victoria Toensing, explained it in blunt terms: “(The Russians) were so confident that they told Mr. Campbell that with the Clintons’ help, it was a shoo-in to get CFIUS approval.”41


  Did President Obama know? Toensing said the FBI informed her client that the president was aware. “He was told that President Obama had it in his daily briefing twice,” said Toensing.42


  The Law


  If it can be shown that Clinton used her office as secretary of state to confer benefits to Russia in exchange for millions of dollars in donations to her foundation and cash to her husband, she should be prosecuted under a variety of anti-corruption laws passed by Congress. The most obvious felony is bribing a public official under 18 U.S.C. 201. It makes it a crime if someone in Clinton’s position:


  . . . corruptly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally or for any other person or entity, in return for being influenced in the performance of any official act . . . or being induced to do or omit to do any act in violation of the official duty of such official or person.43


  This code section criminalizes acts by public officials that are “directly or indirectly” corrupt. There is substantial evidence that Clinton’s actions violated this statute.* Based on much of the same evidence, she could also be charged under the federal gratuity statute (18 U.S.C. 201-c),44 the mail fraud statute (18 U.S.C. 1341),45 the wire fraud statute (18 U.S.C. 1343),46 the honest services fraud statute (18 U.S.C. 1346),47 and the Travel Act (18 U.S.C. 1952).48


  The FBI evidence, if true, would seem to show that one or more of these illegal “pay-to-play” laws were broken. The government would have to prove that Hillary and Bill got paid, while the Russians got to “play.” While prosecutors are required to demonstrate a “quid pro quo” or “nexus” (depending on the statute) between the payments and the benefit provided, it appears that the FBI may already possess all the evidence it needs to make a persuasive criminal case.


  Moreover, if Clinton leveraged her public office as secretary of state for personal enrichment for herself or her husband while using her charity as a receptacle or conduit for money obtained illegally, it would also constitute money laundering (18 U.S.C. 1956)49 and racketeering or RICO (“Racketeer Influenced and Corruption Organizations Act,” 18 U.S.C 1961-1968).50


  The Department of Justice defines “racketeering” as the use of a business for a corrupt and illegal enterprise or to operate that business with illegally derived income, domestic or foreign:


  It is unlawful for anyone associated with any enterprise engaged in, or the activities of which affect interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of racketeering activity or collection of unlawful debt.51


  Thus, repeated acts of foreign bribery involving a U.S. charity would constitute “racketeering activity” under the statute.


  The “mafia” and other organized crime syndicates are often prosecuted under the RICO laws. Frequently, they devise a dual-purpose company—one that operates lawfully from the front door, but unlawfully out the back door.


  There is little doubt the Clinton Foundation operated as a charity. But if the FBI documents, many of which have not been made public, demonstrate that there was a secondary, hidden purpose devoted to self-dealing and personal enrichment, then Clinton could and should be prosecuted for racketeering.


  Finally, in December 2017, amid increasing news reports of corruption and complaints by members of Congress who were demanding a special counsel to investigate Clinton, Attorney General Jeff Sessions ordered federal prosecutors to question FBI agents about the evidence they had uncovered and explain why no action had been taken.52 Then, in late March 2018, Sessions sent a letter to Congress advising that he had named U.S. Attorney John Huber to conduct a “full, complete, and objective evaluation of these matters in a manner that is consistent with the law and facts.”53 It would be up to Huber to decide whether a special counsel is warranted.


  According to the Associated Press, more than half the people outside the government who met with Clinton while she was secretary of state donated money to her foundation.54 If Clinton was peddling access, was she also peddling influence? Again, the reported FBI documents may hold the answer to that question.


  Why has there been no prosecution of Clinton to date? Why did the FBI and, presumably, the Department of Justice during the Obama years keep the evidence secret? Was it concealed to prevent a scandal that would poison Barack Obama’s presidency? Was Hillary Clinton being protected in her quest to succeed him?


  The answer may lie with the very people who oversaw the Russian bribery investigation and who knew of its explosive impact. Who are they?


  Mueller, Comey, and Rosenstein


  Robert Mueller was the FBI director during the time of the Russian uranium probe, and so was his successor James Comey who took over in 2013 as the FBI was accumulating even more damaging evidence of Russian corruption. Documents show that Rod Rosenstein, who was U.S. Attorney for the District of Maryland at the time, was supervising the Russian bribery prosecutions. Andrew Weissmann was then the Chief of the Fraud Section in the Criminal Division at the Justice Department. Both their signatures appear on a plea agreement in the criminal case that was kept quiet. There is no public information that these three men ever advised Congress of any of the incriminating materials they had discovered documenting Russian corruption. It appears they buried the evidence from Congress, key officials in the executive branch, and the American public.


  It would seem that these three government officials saw no danger in Clinton’s allowing Russia to control more of the world’s nuclear power supply, yet they later became the three top people most alarmed by allegations that the Trump campaign conspired with the Russians to influence the 2016 presidential election. Mueller, Comey, Rosenstein, and Weissmann ignored potential crimes involving Clinton and Russia, but were more than eager to conjure some evidence that Trump “colluded” with Russia.


  How can anyone have confidence in the outcome of the Trump-Russia matter if the integrity and impartiality of the lead investigators were compromised by ineptitude, or possible malfeasance, in the Clinton-Russia case?


  The “Smoking Gun” Doug Band Emails


  To understand how Hillary Clinton could be influenced by charitable donations, and want to keep any correspondence about the Foundation hidden, it’s important to understand how their scam worked.


  In the WikiLeaks emails from October 2016 is correspondence from Douglas Band who worked for the Clinton Foundation.55 He described how he not only raised money for the charity but also steered millions of dollars to Bill by using the charity’s donors. If the foundation was not operating strictly as a charity under the laws governing nonprofit groups, it should have been deemed an illegal enterprise. In other words, criminal fraud.


  Band used his consulting firm, Teneo, to solicit money from corporations for both the Clinton Foundation and Bill personally in what the memo described as “Bill Clinton Inc.” Band specifically identified all the sources of the money given by corporate entities to the foundation and then explained how those same companies, at his behest, simultaneously supported Bill:


  Throughout the past almost 11 years since President Clinton left office, I have sought to leverage my activities, including my partner role at Teneo, to support and raise funds for the Foundation. This memorandum strives to set forth how I have endeavored to support the Clinton Foundation and President Clinton personally.56


  We have dedicated ourselves to helping the President secure and engage in for-profit activities.57


  How much money did the former president pocket through the combination of for-profit and nonprofit foundation connections? One passage from the Band email is especially revealing:


  Since 2001, President Clinton’s business arrangements have yielded more than $30 million for him personally, with $66 million to be paid out over the next nine years should he choose to continue with the current engagements.58


  A review of the list of donors offered by Band shows that an astonishing amount of cash that went to Bill came from Clinton foundation donors. These are the very same donors who sometimes had business before Hillary’s State Department and some of whom appear to have received benefits therefrom.


  For example, in 2009 Hillary helped UBS, the Swiss bank, avoid the IRS, and then Bill got paid $1.5 million for speeches. Soon after, their foundation received a tenfold increase in donations. Reporters from the Wall Street Journal discovered that “total donations by UBS to the Clinton Foundation grew from less than $60,000 through 2008 to a cumulative total of about $600,000 by the end of 2014.”59 If that was a reward for Hillary’s influence, as it appeared to have been, it could constitute the crime of bribery under federal law (18 U.S.C. 201).60


  It wasn’t just UBS that was lining Bill’s pocket with cold hard cash. Ericsson and Barclays paid him speaking fees of $900,000 and more than $700,000, respectively.61 The same companies gave generously to the Clinton Foundation and had overseas business interests over which Hillary could exert influence. More than a dozen other corporations made similar contributions.


  When asked to explain what appeared to be blatant double-dealing and the stench of pay-to-play, the Clinton campaign did not really deny it, but simply stated that the charity did wonderful work.


  Band wasn’t the only person in the Clinton inner circle that was shilling for dollars by using the foundation as a conduit. Huma Abedin, a longtime confidant of Hillary, held three jobs simultaneously: deputy chief of staff to the secretary of state, a paid consultant to the Clinton Foundation, and an income-earning consultant to Band’s company, Teneo. Hillary is the one who arranged for the “special government employee” exception to the rules that normally forbid such conflicts of interest. Documents show that Abedin exploited her triple role to grant access to her boss whenever a generous contributor wanted something.62 The copacetic setup worked well. Donors were accommodated, while the charity enjoyed remuneration.


  Band seemed to have known that his pivotal role in the Clinton gravy train was suspect. In an email to Clinton campaign chairman John Podesta, he wrote, “I’m starting to worry that if this story gets out, we are screwed.”63


  Even foundation lawyers knew corruption was likely afoot. After an audit, the law firm authored a draft memo identifying a myriad of problems that could escalate to legal jeopardy. No conflict of interest policy had ever been implemented at the foundation. The December 5, 2011, draft reads like the makings of an indictment:


  In addition, some interviewees reported conflicts of those raising funds or donors, some of whom may have an expectation of quid pro quo benefits in return for gifts.64


  If a legal team of foundation auditors was able to uncover quid pro quo expectations, imagine what a team of prosecutors would find if they examined in earnest the Clintons and their dual-purpose charity. It is a fair assumption that criminal charges would follow.


  The Clinton Gravy Train Crashes


  Once Hillary Clinton lost the presidential election, contributions to the Clinton Foundation and the Clinton Global Initiative began to dwindle.65 What foreign business or government wanted to shell out big bucks for nothing in return? Hillary was no longer in office, with little prospect for returning to power. She was in no position to confer benefits in exchange for money. No chance for a quid pro quo of favors for cash.


  Tax filings showed that donations plummeted 37 percent, while income from speeches dropped from $3.6 million to just $357,500 when Clinton began to distance herself from the foundation before the election and amid reports of possible corruption.66 Contributions plunged another 42 percent the year she lost.67 The most recent tax filings won’t be available until the end of 2018, but are expected to be even worse.


  This is probably the best evidence that corrupt purposes were at the heart of the Clinton Foundation as a vehicle for making money for the Clintons themselves. What is the point of trying to bribe someone who no longer holds the levers of power?


  For donors, charitable giving was predicated on gaining both access and influence to a powerful person, Hillary Clinton. When she lost her bid for the presidency, benefactors, especially foreign contributors who had previously shown so much interest in Hillary as senator and secretary of state, began to vanish. As the Observer described it, “The Clinton Foundation’s downward trajectory ever since Clinton’s election loss provides further testimony to claims that the organization was built on greed and the lust for power and wealth—not charity.”68


  Chapter 5


  


  The Fraudulent Case Against Donald Trump


  It is the worst oppression, that is done by colour of justice.


  —SIR EDWARD COKE, LORD CHIEF JUSTICE OF ENGLAND AND WALES (THE SECOND PART OF THE INSTITUTE OF LAWS, 1817)


  When those who are entrusted to enforce the law, instead, abuse their power to pursue innocent people in the name of justice it is the worst kind of oppression, as Sir Edward Coke observed.


  This is what the FBI did in launching its investigation of Donald Trump. There was never any real evidence of wrongdoing by the Republican nominee for president. There was no reasonable suspicion or evidence sustaining probable cause that those in his campaign were collaborating with Russians to influence the 2016 election.


  In its purest form, it was a hoax that was manufactured by unscrupulous high-ranking officials within the FBI and the Department of Justice. Their motives were impure, animated by antipathy for Trump. They were determined to tip the scales of justice and, in the process, undermine electoral democracy.


  Armed with nearly unfettered authority, they initiated and advanced a criminal investigation for plainly political reasons. Having engineered a way to spare Hillary Clinton of an indictment, they turned their attention to the only person who could halt her march to the White House—Trump. Perhaps in the back of their minds they believed in the old Stalinist creed, “Show me the man and I’ll find you the crime.” Surely, there must be something there, they reasoned. The FBI resolved to find it.


  Trump didn’t know it, but he was about to be framed.


  Clinton Case Ends as Trump Case Begins


  It is likely no coincidence that almost immediately after Clinton was cleared of any criminal charges, the FBI secretly began its investigation of whether the Russian government attempted to interfere with the presidential election and whether associates of Trump were somehow involved.


  A year earlier, in July 2015, hackers had gained access to the server at the Democratic National Committee and Democratic leaders, according to the Office of the director of national intelligence (DNI).1 Evidence showed that it was the work of the Main Intelligence Directorate, or GRU, Russia’s military intelligence agency. After many months of investigation, the DNI issued a report entitled the Intelligence Community Assessment (ICA) in January 2017 that placed responsibility directly at the top of the Kremlin:


  We assess Russian President Vladimir Putin ordered an influence campaign in 2016 aimed at the U.S. presidential election. Russia’s goals were to undermine public faith in the US democratic process, denigrate Secretary Clinton, and harm her electability and potential presidency. We further assess Putin and the Russian Government developed a clear preference for President-elect Trump.2


  The effort to disassemble American elections was an old, but dependable, stratagem. The ICA report points out that such secret activities had been going on for decades dating back to the Cold War when “the Soviet Union used intelligence officers, influence agents, forgeries, and press placements to disparage candidates perceived as hostile to the Kremlin.”3


  Therefore, there was nothing in particular that Trump did that precipitated the Russians to try to disrupt the Clinton campaign. He played no role whatsoever, and there was no evidence in the declassified report that he engaged in any clandestine talks with the Russian leadership or other agents of the state.


  Instead, Moscow’s objective was to sow discord in the election process wherever possible. This was driven by an historic dislike of democratic institutions in the U.S. political structure and reinforced in the ICA report when it observed, “the Kremlin sought to advance its longstanding desire to undermine the US-led liberal democratic order, the promotion of which Putin and other senior Russian leaders view as a threat to Russia and Putin’s regime.”4


  The report did acknowledge that Putin held a “grudge” against Clinton for disparaging comments she once made about him and her “aggressive rhetoric.”5 However, this reference seemed like nothing more than guesswork—both highly speculative and petty. No hard evidence was cited in support. Finally, the report made mention that Putin had indicated a preference for Trump’s willingness to work with Russia, especially on matters of counterterrorism in the fight against ISIS. This was consistent with public statements Trump made during the presidential campaign.


  Regardless of Russia’s desires, the ICA report composed of intelligence work by the National Security Agency, the Central Intelligence Agency, and the Federal Bureau of Investigation found no evidence that Moscow’s efforts succeeded in any material way to influence the election. Importantly, despite the entire intelligence gathering by these three agencies over the course of many months, they managed to produce not a shred of evidence of so-called collusion between Russia and the Trump campaign.


  However, on its own, the FBI devised a plan to pursue a separate investigation of Trump and his campaign, likely driven by the political aims and animus of top officials at the bureau and like-minded partisans at the Obama administration’s Justice Department. Peter Strzok, who played a key role in absolving Clinton, led the FBI’s investigation into Trump-Russian “collusion,” becoming the deputy assistant director of the Counterintelligence Division. Thus, the agent who expressed such visceral hatred of Trump in text messages to his lover was the same person who reportedly signed the papers opening the investigation of Trump and oversaw every aspect of the case:6


  PAGE: And maybe you’re meant to stay where you are because you’re meant to protect the country from that menace. [This is clearly a reference to Trump, since she provides a link to an article about Trump.]


  STRZOK: Thanks. And of course I’ll try and approach it that way. I just know it will be tough at times. I can protect our country at many levels, not sure if that helps.


  Given Strzok’s anti-Trump rhetoric, it is reasonable to conclude that he may already have taken steps to “protect” the country from what he considered would be a dangerous and harmful Trump presidency.


  Shortly thereafter, Strzok executed the documents launching the 2016 investigation into Russia’s meddling in the American presidential election and whether Trump conspired with Russians to advance his candidacy, despite no real evidence to support the probe.7 Thus, it appears that two people with strident political agendas and personal bias, Strzok and Page, may have accomplished twin goals of clearing Clinton and accusing Trump, evidence be damned.


  Is this what Strzok and Page meant in their texts when they discussed his role as protector of the republic? It makes sense, since Strzok was instrumental in clearing Clinton by rewriting Comey’s otherwise incriminating findings. Were Strzok and Page also referring to the investigation of Trump that was commenced right after Clinton was absolved? This too makes sense, inasmuch as Strzok signed the papers initiating the bureau’s Trump-Russia probe.


  If there is any doubt that Strzok and Page sought to undermine the democratic process, consider this cryptic text, dated August 15, 2016, about their “insurance policy” against the “risk” of a future Trump presidency:


  STRZOK: I want to believe the path you threw out for consideration in Andy’s office—that there’s no way he gets elected—but I’m afraid we can’t take that risk. It’s like an insurance policy in the unlikely event you die before you’re 40 . . .8


  The reference to “Andy” is believed to be deputy FBI director Andrew McCabe. What was the insurance policy discussed in Andy’s office? It may have been the FBI’s investigation of Trump and his associates. Or it might have been the infamous anti-Trump “dossier” that was reportedly used by the FBI and the Justice Department as a basis for a warrant to wiretap and spy on Trump associates. Perhaps it was both. It appears that McCabe was a party to the suspected plot.


  When Robert Mueller was later appointed as special counsel to assume control of the FBI’s Trump-Russia case, both Strzok and Page immediately joined his team of lawyers and investigators. Eventually, Mueller was informed of the compromising texts on July 27, 2017. According to Assistant Attorney General Stephen Boyd, Mueller “immediately concluded that Mr. Strzok could no longer participate in the investigation and was removed from the team.”9 Instead of being fired, he was reassigned to a position in the FBI’s human resources department. Page was also removed from the Mueller probe.


  Did Mueller or anyone else notify Congress that the Clinton case might have been corrupted by Strzok and Page or that the Trump-Russia investigation had been seriously jeopardized? It appears to have been covered up. Mueller surely knew that if the truth were revealed, it would further discredit his own probe, which had taken on the stench of spoiled fish.


  Several congressional committees could smell it and knew something was amiss surrounding the sudden and unexplained departure of Strzok. Answers were demanded. But the Justice Department and the FBI refused to respond or otherwise produce relevant documents that had been subpoenaed by the committees. It was not until December 19, 2017, the night before Deputy Attorney General Rod Rosenstein was set to appear before the House Judiciary Committee, that 375 text messages, out of roughly ten thousand, were finally produced.10 Reporters then obtained them.


  Members of the House Judiciary Committee believe it was Strzok who plotted to use the unverified anti-Trump “dossier,” commissioned by the Democratic National Committee and the Clinton campaign, to spy on Trump associates. During a hearing in December 2017, Representative Jim Jordan asked FBI director Christopher Wray whether Strzok presented the “dossier” as evidence to obtain a Foreign Intelligence Surveillance Act (FISA) warrant from a judge to place wiretaps on members of the Trump campaign:


  REP. JORDAN: Did Peter Strzok help produce and present the application to the FISA court to secure a warrant to spy on Americans associated with the Trump campaign?


  DIRECTOR WRAY: I’m not prepared to discuss anything about a FISA process in this setting.


  JORDAN: We’re not talking about what happened in the court, we’re talking about what the FBI took to the court. The application. Was Peter Strzok involved in taking that to the court?


  WRAY: I’m not going to discuss anything to do with the FISA court applications.


  JORDAN: Remember a couple of things, director, about the dossier. The Democratic National Committee and the Clinton campaign—which we now know were one in the same—paid the law firm, who paid Fusion GPS, who paid Christopher Steele, who then paid Russians to put together a report we call the dossier, filled with all kinds of fake news National Enquirer garbage.


  It has been reported that this dossier was all dressed up by the FBI, taken to the FISA court where it was painted as a legitimate intelligence document, that it became the basis for granting a warrant to spy on Americans.


  I think Peter Strzok, head of counterintelligence at the FBI, Peter Strzok, the guy who ran the FBI’s Clinton investigation, did all the interviews, Peter Strzok, the guy who was running the Russia investigation at the FBI, Peter Strzok, Mr. Super Agent at the FBI, I think he is the guy that took the application to the FISA court.


  And if this happened, if you have the FBI working with the Democrats’ campaign, to take opposition research, dress it all up and turning it into an intelligence document to take it to a FISA court so they can spy on another campaign, if that happened, that is as wrong as it gets.


  You could clear it all up, we sent you a letter two days ago. Just release the application, tell us what was in it. Tell us if I’m wrong. But I don’t think I am. I think that is exactly what happened, and people who did that need to be held accountable.11


  If it was Strzok who maneuvered to utilize the largely discredited “dossier,” underwritten by Democrats, to investigate Trump and spy on his associates, it would explain his pursuit of an “insurance policy” should Clinton lose the election. He may also have been hiding how the “dossier” was misused. In early 2017, House Intelligence Committee investigators were contacted by an informant advising that “documentary evidence” would show that Strzok was deliberately obstructing the congressional investigation into the “dossier.”12


  Why a specialist in counterintelligence would use his work phone to convey toxic messages to a top FBI lawyer who also happened to be his lover is a case study in hubris and foolishness. But the recklessness with which he voiced his visceral hatred for the Republican presidential candidate and adoration for the Democratic candidate did manage to expose political motives for clearing Clinton and targeting Trump that had long been suspected. Against this backdrop, the persistent claims that Trump “colluded” with the Russians during the election can be traced to Strzok and Page.


  Steve Rogers, who served in law enforcement for decades and was a senior naval intelligence officer for the FBI National Joint Terrorism Task Force, believes that Strzok and Page conspired to bring down Trump as a candidate and, failing that, sought to bring down his presidency. “They’ve done tremendous damage,” he said. “They’ve taken that wonderful, glittering gold shield that people around the world are proud of and they tarnished it badly.”13


  No Legal Basis to Open Trump Investigation


  When the FBI launched its investigation into the Trump campaign, it had no legitimate basis for doing so. Like any government agency, the bureau must abide by a set of strict rules that are set forth in a lengthy book entitled, “The Attorney General’s Guidelines for Domestic FBI Operations.”14 The rules contained therein are authorized by statutory law and incorporated into a handbook which agents must study and know. It is called the “Domestic Investigations and Operations Guide” (DIOG).15


  Under these guidelines, the agency is permitted “to conduct investigations to detect, obtain information about, and prevent and protect against federal crimes.”16 But it must have some reasonable basis for commencing an investigation after having first identified “a particular crime or threatened crime.”17 It cannot open an investigation into activity that does not or will not constitute a crime.


  There are two kinds of investigations, preliminary and full. Under the FBI guidelines, “preliminary investigations may be initiated on the basis of any allegation or information indicative of possible criminal activity . . . but more substantial factual predication is required for full investigations.”18 In other words, the FBI is specifically prohibited from searching for evidence of a crime that does not exist under law. There must be “an articulable factual basis for the investigation” that indicates that a crime has or will take place.19


  Importantly, the same rules that circumscribe the FBI’s conduct in criminal investigations also apply to counterintelligence investigations, although the bureau has somewhat wider latitude in opening a counterintelligence case only because the operations of foreign powers fall under a broader rubric of law called espionage. This allows the FBI to scrutinize any clandestine activities by foreign and domestic actors that might jeopardize America’s national security. By its nature, it encompasses greater discretion to collect information and surveil.


  However, there must be some reliable intelligence information to warrant the opening of a counterintelligence probe. This, the FBI did not appear to have. Devin Nunes, Chairman of the House Intelligence Committee, reviewed “electronic communication” between the FBI and the Department of Justice. Appearing on Fox Business Network, he stated that no such intelligence information existed when the counterintelligence probe involving the Trump campaign was initiated. He stated, “We now know that there was no official intelligence that was used to start this investigation.”20


  Obviously, the counterintelligence distinction is susceptible to FBI abuse. Former federal prosecutor Andrew McCarthy in writing about the Trump-Russia probe warned, “The government is not supposed to use its foreign-intelligence collection authority as a pretext to building criminal cases.”21 Yet, this appears to be what the FBI did. Under the guise of a baseless counterintelligence probe, it began investigating the Republican candidate for president.


  This invites the inevitable question: what crime could Trump and his associates have conceivably committed? Did the FBI abide by the law in making an initial determination of any relevant crime that could have occurred before it opened its investigation of Trump? It appears the bureau did not.


  Also, what allegation or information or “articulable” facts did agents like Strzok have in their possession that would lead them to suspect criminal activity was afoot in the Trump campaign by virtue of any direct or tangential contacts it may have had with the Russian government? The answer seems to be that they had little, if any, reliable facts or verified evidence that would support a crime. Yet, the agency dove head first into a probe of Trump without the required legal justification that the law imposes.


  Another provision of law is intended to safeguard American citizens, including political candidates for public office, from overzealous FBI agents:


  These Guidelines do not authorize investigating or collecting or maintaining information on United States persons solely for the purpose of monitoring activities protected by the First Amendment or the lawful exercise of other rights secured by the Constitution or laws of the United States.22


  As the Republican nominee for president, Trump was lawfully exercising a fundamental right guaranteed under Article II of the Constitution—running for office. Nearly every aspect of his campaign was also protected by the First Amendment’s free speech clause. Any attempt by government agents to abridge those rights was a violation of the law, as noted above.


  Therefore, the FBI’s investigation of Trump, a candidate for president, should have been undertaken only upon a reasonable and good-faith showing that a crime might have been or could be committed and based on reliable, “articulable” facts upon which the bureau became aware. In the absence of credible allegations or information that a specific law was broken, the probe was unlawful.


  Periodically, the FBI sought to justify its investigation by claiming it was a counterintelligence probe to gather only information about illicit Russian activities and not a criminal case requiring the bureau to first ascertain a potential crime. This was a subterfuge to hide the true purpose, which was a criminal investigation of Trump and his campaign. As McCarthy explained, “It may be called a ‘counterintelligence investigation,’ but the objective is to undermine Trump, not Russia.”23


  This became evident when Comey appeared before the House Intelligence Committee on March 20, 2017, and delivered the following carefully prepared statement defining the FBI’s objective:


  I have been authorized by the Department of Justice to confirm that the FBI, as a part of our counterintelligence mission, is investigating the Russian government’s efforts to interfere in the 2016 presidential election and that includes investigating the nature of any links between individuals associated with the Trump campaign and the Russian government and whether there was any coordination between the campaign and Russia’s efforts. As with any counterintelligence investigation, this will also include an assessment of whether any crimes were committed.24


  The last sentence is the operative one. Comey appears to admit that the FBI’s counterintelligence investigation was, in fact, a search for criminal activity involving the Trump campaign. But the FBI is only allowed to open such a probe if it has first identified something that might constitute a crime.


  Former Special Assistant U.S. Attorney Fred Tecce believes that the FBI launched an investigation in search of a crime against Trump in violation of the law:


  I have yet to see any evidence of a crime. The way it is supposed to work is that the FBI comes to the U.S. Attorney and says “we believe that this crime is being committed and here are the reasons why.” There must first be some evidence of criminal activity. It is not enough to say “we think these guys are doing something nefarious, so let’s go investigate them.” It’s even more troubling in this instance because they used this kind of counterintelligence, which gives them a little more leeway to start an investigation of U.S. citizens. That’s an absolute outrage.25


  So, again, what crimes are we talking about? And what facts did the FBI have in its possession when it decided to investigate Trump over alleged collaboration with the Russians during the campaign? The immutable truth is that there were no crimes and no culpable facts from any credible sources.


  “Collusion” Is Not a Crime


  The word “collusion” became a prominent part of American lexicon the moment word leaked out that the FBI was investigating Russia’s interference in the presidential election and whether anyone in the Trump campaign was involved.


  Although the FBI initiated its probe in July 2016, the bureau kept it hidden from public notice for months. Still, the word “collusion” began to creep into the national conversation when outgoing Senate Minority Leader Harry Reid, a Democrat from Nevada, sent a letter to FBI director James Comey on August 27, 2016. In what was obviously an attempt to influence the election, Reid made his correspondence public—surely hoping it would damage Trump. A key paragraph contained an incendiary claim:


  The evidence of a direct connection between the Russian government and Donald Trump’s presidential campaign continues to mount and has led Michael Morrell, the former Acting Central Intelligence Director, to call Trump an “unwitting agent” of Russia and the Kremlin.26


  Without citing any evidence, Reid had accused Trump of being a Russian agent. He further implied that the Republican nominee’s campaign was involved in the cyber theft of emails hacked from Democrats’ computer systems. He demanded that Comey investigate, although Reid probably already knew there was a Trump-Russia investigation. His goal was to find a way to make it public.


  What precisely prompted Reid’s inflammatory accusations? He would not say, but it was later reported that two days before Reid’s letter, he had received a visit from CIA director John Brennan, who told the minority leader that “the Russians were backing Trump.”27 Brennan, a well-known partisan who had served in the Obama White House, had every interest in seeing Clinton succeed his boss. The fact that Reid did not mention Brennan but, instead, cited his predecessor, suggests a clever diversion to hide the true source. Documents later obtained by Congress revealed that Brennan’s visit to Reid was intended to damage Trump’s candidacy and was sanctioned by the White House.28 Representative Mark Meadows (R-N.C.) later discovered the documents in his work on the House Oversight and Government Reform Committee:


  It appears there was coordination between the White House, CIA, and FBI at the outset of this investigation and it’s troubling.29


  Text messages between the FBI’s Peter Strzok and Lisa Page reportedly corroborated the coordination between the agencies and the Obama administration to target Trump.30 Indeed, one text message dated August 5, 2016 states, “the White House is running this,” an apparent reference to the FBI’s Trump-Russia “collusion” investigation.31


  Comey, of course, had already opened an investigation into the Trump campaign. Brennan and Reid likely knew this but were searching for a way to make the matter public before the election. Reid’s leaked letter to Comey served the desired purpose. It was picked up by news organizations. Notable was the Washington Post’s story which characterized the accusations against the Trump campaign as “collusion.”32 This seemed to have been the genesis of a term that was laden with criminal overtones.


  The story, however, gained little traction beyond the initial reporting. So, ten days before the election with the outcome in doubt, Reid fired off another letter to Comey with the goal of contaminating Trump with the same unfounded accusation:


  In my communications with you and other top officials in the national security community, it has become clear that you possess explosive information about close ties and coordination between Donald Trump, his top advisors, and the Russian government—a foreign interest openly hostile to the United States, which Trump praises at every opportunity.33


  This time, several news organizations ran with the story. The Washington Post called it a “brazen claim . . . even for a man known for bare-knuckle politics.”34 But the newspaper once again described Reid’s claim against Trump with the invidious term “collusion.” With that, the word seemed to take on a life all its own. Over the next year and beyond, it would be misused and misunderstood in a deliberate effort to falsely accused Trump of crimes he did not commit. The media, which never bothered to examine the legal meaning of “collusion,” embraced it as their cudgel to bludgeon Trump in the press and on the airwaves.


  Reid, of course, had a notable history of spreading a lie to damage a Republican candidate for president. In the 2012 campaign, he took to the Senate floor and declared that GOP nominee Mitt Romney had paid no taxes over the past ten years.35


  Reid had no evidence to substantiate his claim. He made some vague reference to an anonymous “source.” In all likelihood, he simply made it up. It was a completely false accusation. Romney’s tax returns showed he had, in fact, paid millions of dollars in taxes. Reid’s deception earned him Four Pinocchios from “Fact Checker,” while “PolitiFact” slapped him with its infamous “Pants on Fire” award.36 Reid was unrepentant and later seemed to brag about how his spurious allegation may have cost Romney valuable votes.37


  As for Trump-Russia “collusion,” the Office of Director of National Intelligence had found no evidence of any such activity when it made public its declassified ICA report on January 6, 2016, just before the new president’s inauguration. That same day, in a private meeting, Comey assured Trump he was not personally under investigation. The FBI director later confirmed this when he testified before Congress in June:


  Prior to the January 6 meeting, I discussed with the FBI’s leadership team whether I should be prepared to assure President-Elect Trump that we were not investigating him personally. That was true; we did not have an open counter-intelligence case on him.38


  While Comey and the FBI had found no evidence that Trump committed any wrongdoing or had otherwise collaborated with Russia, the agency maintained its investigation into whether members of the Trump campaign, other than the candidate himself, had “colluded” with Russia. Comey first acknowledged this publicly in March 2016 during his appearance before the House Intelligence Committee.39


  The revelation that Comey and the FBI continued to pursue “collusion” even after the bureau had participated in the larger and far more encompassing ICA probe, which found no evidence of it, raised serious suspicions that the bureau was chasing a criminal case against Trump for political reasons. These suspicions were reinforced in a March 30 conversation when Comey refused Trump’s repeated requests that the director simply reveal the truth to the American public—the president was not under investigation for “collusion” with the Russians.40


  Lost amid all of the speculation about “collusion” was the fundamental fact that no such crime even exists anywhere in American law as it pertains to political campaigns. Comey had tasked his agents with finding a crime that wasn’t a crime at all. It was, at its core, a legal impossibility. The FBI could engage in all manner of spectacular jurisprudential gymnastics, but it would never change the fact that colluding with Russia was not, by itself, a violation of any provision in America’s criminal codes.


  Maybe it should be a crime. Perhaps these events will prompt Congress to consider criminalizing such conduct in political campaigns some day in the future. But other than monetary prohibitions on campaign contributions, there is not a single statute outlawing collaboration with a foreign government in a U.S. presidential election. Or any election, for that matter.


  Why, then, were so many people who followed the Trump-Russia saga under the mistaken impression that “collusion” is a crime? Principally, it’s because the word is loaded with an historically criminal connotation.


  “Collusion” became a prominent part of the legal vocabulary when Benjamin Harrison occupied the White House and Congress passed the Sherman Antitrust Act in 1890 outlawing “collusion” in some business practices.41 Specifically, price fixing and other anticompetitive activities became a criminal offense under Sections 1 and 2 of the Act. Almost overnight, the word “collusion” was converted into a legal pejorative.


  However, “collusion” is only criminal in an antitrust setting. It has nothing whatsoever to do with elections. That did not stop politicians, pundits, and journalists from either misunderstanding the concept and/or misconstruing its application to the Trump-Russia hysteria that reached a deafening pitch.


  When I first wrote a column arguing that “collusion” was not a crime in the context of an election, some in the media turned to law professors to try to disprove the argument.42 While the academics all seemed to concede that “collusion” applies strictly to anti-trust matters, they suggested that other statutes with different names might have been violated if the Trump campaign was conspiring with Russians. Of course, a person can conspire to commit a crime. But what crime?


  One professor suggested a fraud statute that makes it a crime to “deprive another of the intangible right of honest services” would be applicable.43 This, he claimed, would include “fixing a fraudulent election” (which, of course, is redundant). It is true that such a fraud statute exists, and, in the abstract under certain specific circumstances, it might be germane to some other case.44 But it bears no resemblance to any of the facts or claims in the Trump-Russia case.


  This was made clear in Skilling v. United States when the Supreme Court ruled that the honest services law only covers bribes or kickbacks schemes.45 No one has asserted this ever occurred in the investigation of Trump and his campaign, nor is there any evidence of it. So the referenced fraud statute does not apply—not even close.


  Another professor pointed to campaign laws that prohibit foreign nationals from donating “money or other thing of value” in a U.S. election.46 But, again, neither facts nor accusations in the FBI’s investigation of Trump support a violation of law on this basis. No one has suggested that the Russians contributed money to the Trump campaign. Even if information was conveyed, it is not considered a “thing of value” under election laws. This will be explored in greater detail later in the book in a discussion of the infamous Trump Tower meeting involving the president’s son.


  Still another professor referred to a “general anti-coercion federal election law” as a possibility.47 But this statute is not pertinent either because it forbids acts that “intimidate, threaten, command, or coerce” a government employee involved in political activities and elections.48 How does that remotely apply to the Trump-Russia case? It does not.


  What about the hacking of emails in the accounts of the Democratic National Committee and an associate in the Clinton campaign? To be sure, such conduct is a crime under the Computer Fraud and Abuse Act, as another professor insisted.49 Indeed, if the Trump campaign conspired to work with the Russians to accomplish this, it would be a conspiracy crime under the Act. But there was never any evidence this occurred. It therefore had no relevance.


  It is true that during the campaign Trump once quipped that the Russians should try to locate the thirty thousand emails Clinton destroyed. But a facetious public gibe hardly qualifies as a secret conspiracy. Verbal encouragement to locate missing documents is not enough under the law. Normally, it would require an overt act and agreement to assist in the commission of the crime. It appears that no one outside of the U.S. government, including the Trump campaign, even knew about Russia’s hacking efforts until well after they were accomplished and made public two days before the candidate’s remark.


  The elusive nature of “collusion” did not, however, deter the intensive search for incriminating evidence of coordination between the Russians and Trump or his campaign. Various congressional committees and other agencies spent months scouring records, documents, and written communications. Countless people were interviewed.


  After a nine-month investigation, the Senate Intelligence Committee revealed that it had conducted in excess of 100 interviews over 250 hours, held 11 open hearings, produced more than 4,000 pages of transcripts, and had reviewed some 100,000 pages. Every intelligence official who drafted the ICA report on Russian election meddling was interviewed, as were all relevant Obama administration officials. Every Trump campaign official the committee wanted to hear from was interviewed.


  What did the committee find? Nothing to speak of—literally. The bipartisan leaders would only say, “The committee continues to look into all evidence to see if there was any hint of collusion.” The next day, the Chairman Richard Burr criticized the sensationalized media coverage when he said, “We will find that quite a few news organizations ran stories that were not factual.”50


  It is unlikely Burr’s committee had uncovered evidence of Trump-Russia collaboration. He said as much when he informed reporters in his home state, “To date, there has been no evidence of collusion.”51 His co-chair, Senator Mark Warner of Virginia, agreed. When asked on CNN whether there “is any evidence of collusion,” he responded, “There is a lot of smoke. We have no smoking gun at this point.”52


  In the months leading up to the Senate committee’s update, others with access to the various investigations were equally candid. Leading Democrats, like Diane Feinstein of California and Joe Manchin of West Virginia, confirmed they had seen no evidence of Trump-Russia collaboration. Both sit on the Intelligence Committee. If such evidence existed, they would certainly know about it.


  In addition to the Senate investigation, the House Intelligence Committee conducted its own probe, examining some 300,000 documents and interviewing roughly 70 witnesses. In early February 2018, its chairman, Devin Nunes, announced there is “no evidence of collusion.”53 A month later, his committee’s majority issued a report announcing the same conclusion.54 The ranking Democrat on the Committee, Adam Schiff, who had spent more than a year condemning Trump for colluding with the Russians, claimed it “still remains to be seen,” but he could offer no evidence after spending months searching in vain.55 During that time, he had described the evidence as “ample” and “damning.”56 However, two weeks after the committee’s report became public, he seemed to concede during a televised interview that there was no proof that Trump or his campaign ever colluded with the Russians to influence the presidential election.57


  Representative Trey Gowdy, Chairman of the House Oversight Committee which conducted its investigation, also confirmed there was no evidence of “collusion.”58


  The results of these probes put a lie to the repeated statements of Democrats who had consistently condemned Trump in numerous public statements in the preceding months. Senator Harry Reid, a master of false accusations and smears, said the Trump campaign was involved in Russia’s hacking of election emails and stated unequivocally, “There is collusion there, clearly.”59 He offered no proof.


  Representative Debbie Wasserman Schultz, who was forced to resign as Chairwoman of the Democratic National Committee amid her own scandal, said that contacts between people associated with the Trump campaign and Russians “reeks of collusion.”60 Congresswoman Maxine Waters, known for her inflammatory and overwrought statements, promised she could “guarantee” that Trump was “in collusion with the Russians to undermine our democracy,” although she offered nothing in the way of evidence.61 Neither Wasserman Schultz nor Waters ever produced a scrap of evidence to support their fallacious claims.


  Not to be left out, Hillary Clinton implied that Trump “colluded” with the Russians to influence the campaign against her by guiding the hacking of Democratic emails.62 Her comment was delivered while promoting her book explaining why everyone else caused her to lose the presidential election.


  The mainstream media was equally complicit in shaping a misleading and often fictitious narrative that the Trump campaign committed a multitude of crimes by collaborating with Russia. Reports by ABC, CNN, and NBC cited acts of “collusion,” but were later retracted or corrected when they turned out to be false.63


  The intelligence community knew there was scant evidence of any wrongdoing and, when pressed, was forced to admit it. James Clapper, the former director of National Intelligence, twice confirmed that he had seen no evidence of “collusion.”64 As the basis for his conclusion, he cited reports from the National Security Agency, the FBI, and the Central Intelligence Agency. James Comey, when asked if Clapper’s assessment was correct, stated, “I think he’s right.”65 John Brennan, the former director of the CIA, testified that he didn’t know about alleged “collusion”—an improbable claim. But he conceded, “We see contacts and interactions between Russian officials and U.S. persons all the time.”66


  Brennan’s predecessor, Michael Morell, who twice served as acting director of the CIA but remained well connected to the intelligence community, was less cagey and coy when he said this:


  On the question of the Trump campaign conspiring with the Russians here, there is smoke, but there is no fire at all. There’s no little campfire, there’s no little candle. There’s no spark. And there’s a lot of people looking for it.67


  The statements by Clapper, Brennan, and Morell are compelling since they were senior Obama administration intelligence officials. As such, they were privy to all of the information gathered by both the FBI and the alphabet soup of intel agencies that were investigating the matter. And, of course, Comey headed the FBI itself which launched the formal Trump-Russia probe. He had access to all of the evidence, or lack thereof.


  There are two reasons why the multiple investigations have, to date, failed to produce any evidence of criminal “collusion.” First, it is not a cognizable crime under any statute. Other ancillary crimes, as pointed out, have no relevance or application to anything that occurred during the campaign. Second, there are no facts to support this amorphous notion of “collusion.” The First Amendment protects the right of Americans to speak freely to, and associate with, any person. Russians are no exception. Candidates are allowed to meet, greet, and exchange ideas or information with foreign nations during political campaigns.


  There was never any evidence that candidate Trump had personal conversations or contacts with Russian government officials or anyone connected with the Kremlin. Indeed, he consistently denied it and no one has come forth to assert that he did. His frustration over being falsely accused of “colluding” with a foreign power during his campaign was understandable. It is why he asked Comey and others to reveal the truth that no evidence existed that would prove otherwise. People who are wrongfully persecuted feel compelled to try to clear themselves of the taint of impropriety. It is the natural instinct in us all. Trump had the same right as a private citizen or public figure or presidential candidate.


  Talking with a Russian Is Not a Crime


  During the course of the 2016 presidential campaign, associates of the Trump campaign had occasion to meet with or talk to Russians. Some of the encounters were quite brief. None of them constituted criminal activity by Trump or his campaign. Nor did they present a substantial “articulable factual basis for an investigation” by the FBI, as the law demands.


  Why? Because it is not a crime to talk with a Russian. There is no statute in the U.S. criminal codes that makes it illegal to have a conversation with, or even receive information from, a Russian. As Americans we are free to travel to just about any country in the world, including Russia; more than 200,000 visit there each year.68 Ideas and information are routinely exchanged without criminal implications.


  We are allowed to engage in business enterprises with Russians. More than one thousand U.S. companies, large and small, do business in Russia.69 Ford, Boeing, Pfizer, PepsiCo, McDonald’s, General Motors, ExxonMobil, Procter & Gamble, General Electric, and just about every major American company have operations there. Hundreds of Western firms have representatives living and working in Moscow and St. Petersburg. In 2016, Russia was the thirty-eighth-largest export market for the United States and the twenty-fourth-largest exporter of goods to America. Our own government does business with Russia, selling more than $100 billion in bonds. In essence, millions of Americans collaborate or, if you must, “collude” with Russians every single day. It is not criminal to do so.


  It is not unusual for U.S. political candidates to try to burnish their foreign policy credentials in advance of an election by traveling abroad and meeting with foreign leaders. Ahead of the 2008 presidential election, then-Senator Barack Obama was criticized for his lack of experience in international affairs, so he visited Iraq, Afghanistan, Jordan, Israel, Germany, France and the United Kingdom, meeting with leaders there. While in Germany, Obama met with Chancellor Angela Merkel and Foreign Minister Frank-Walter Steinmeier in a discussion about future American-German relations.70 No one ever accused Obama of “colluding” with the Germans. He could have traveled to Russia and met with Putin. It would have been perfectly acceptable and legal.


  Many other candidates in modern electoral politics have done much the same. Some of them engaged in aggressive actions that would make Trump campaign contacts seem tame by comparison. Senator George McGovern, as the Democratic nominee for president in 1972, attempted to negotiate with the leaders of communist North Vietnam over the issue of prisoners of war.71 Senator Edward Kennedy allegedly reached out to the Soviet Union on behalf of Democrats in advance of the 1984 election.72


  Merely traveling to Russia or meeting with a Russian government official on America soil is not, by itself, a violation of any law. These contacts, assuming that any of them were even in the possession of the FBI when the Trump probe began in July 2016, were not sufficient to meet the legal requirement of a “substantial factual predication” in the FBI guidelines.


  There were also at least eighteen contacts between the Trump campaign and Russia in the months before the presidential election via emails and telephone calls.73 But according to a Reuters report, “The people who described the contacts said they had seen no evidence of wrongdoing or collusion between the campaign and Russia in the communications . . .”74 The conversations were about improving future economic relations and cooperating in the effort to destroy Islamic terrorism. These are the same subjects that candidate Trump spoke about publicly on the campaign trail. There was no odious conspiracy or secret treachery in the making. It was all rather routine in the evolving political landscape.


  The Clinton campaign also had contacts with the Russian government. A Kremlin spokesman, Dmitry Peskov, confirmed that Ambassador Sergei Kislyak met with Clinton advisers because that is part of his job:


  Well, if you look at some people connected with Hillary Clinton during her campaign, you would probably see that he [Kislyak] had lots of meetings of that kind. There are lots of specialists in politology, people working in think tanks advising Hillary or advising people working for Hillary.75


  But no one in the media made an issue of it. Nor did the FBI investigate the Clintons when Bill traveled to Moscow in June 2010 for a $500,000 speech and a meeting with Vladimir Putin. The reason is simple and obvious. The Clintons and their associates were free to speak with Russians or meet with them, just as anyone in the Trump campaign was entitled to do the same. However, as explained in the last chapter, using a public office to confer a benefit to a foreign government in exchange for money, as Clinton may have done, would be illegal.


  Yet, the FBI decided to criminalize constitutionally protected speech and actions by Trump and his associates by opening an investigation that the bureau knew would damage the candidate’s chances once it was leaked. It might also help to destroy his presidency, if elected. No such comparable investigation of Clinton was opened.


  Thanks to a complicit media, several of the Trump associated meetings described above gained exaggerated attention with near hysterical press coverage that implied criminality. But the essential question remained unanswered by the FBI: what legal justification did it have to investigate a presidential nominee when it opened its probe in July 2016 right after it had cleared Clinton in the email case? A close examination of records and reports shows the bureau had almost no reliable facts or evidence required under the law.


  Yet Director Comey and his agents pursued Trump and his campaign associates with exceptional zeal in what appeared to be a politically motivated agenda to harm the candidate to the benefit of his opponent. A close examination of the various contacts and conversations with Russians reveals that none of them were consequential or sufficient to launch a criminal investigation.


  Yet, none of this deterred the FBI from secretly assigning a government informant to work undercover in an attempt to elicit any incriminating evidence he could find within the Trump campaign by talking with associates of the candidate.76 When this tactic was uncovered in May of 2018, Trump accused the FBI of spying on his campaign, whereupon the Justice Department announced an investigation to determine “whether there was any impropriety or political motivation” involved and to take “appropriate action.”77


  Papadopoulos’s Bar Talk


  George Papadopoulos, a twenty-eight-year-old energy consultant, was selected to serve as a volunteer on a Trump campaign foreign policy advisory panel in March 2016.78 Though he had no real experience on matters related to Russia, he reportedly felt that improved relations with Moscow would be a good idea for the next president. He pushed for a meeting between Trump and Putin, but the campaign rebuffed the idea.


  The next month, while in London, Papadopoulos met with Joseph Mifsud, a Maltese professor, who stated that some Russian officials in Moscow claimed to have “dirt” on Clinton in the form of emails.79 There appears to be no known evidence that the young volunteer ever passed this information along to the campaign. However, Papadopoulos made mention of the rumored Clinton emails and supposed Russian contacts to an Australian diplomat, Alexander Downer, at a London bar during a night of what was later described as “heavy drinking.”80 Months later, when hacked emails from Democrats were leaked to the public, Downer allegedly contacted the FBI thinking there might be some possible correlation to what he had heard in the bar.81


  A year and a half later, the New York Times ran a front-page story, citing unnamed “American and foreign officials,” stating that the Australian diplomat’s tip to the FBI is what triggered the bureau’s opening of the criminal investigation of Trump-Russia “collusion.”82 Perhaps not coincidentally, the story was published at a time when the FBI was under intense pressure to justify why exactly it had commenced an investigation of Trump to begin with. If the probe was opened based on an unverified “dossier” about Trump that was paid for by the Clinton campaign and the Democratic National Committee, then the investigation itself was highly suspect.


  Let’s examine the rumor Papadopoulos heard. An unidentified person in Moscow told a professor he had “dirt” on an American candidate. The professor told Papadopoulos, who then may have told an Australian diplomat, who then told the FBI. Forget that the professor denied he ever had such a discussion with Papadopoulos about Russian “dirt” on Clinton.83 Anyone along the chain of chatter could have lied or exaggerated or mistakenly conveyed the exchange of words. By the time the alleged information was repeated numerous times and eventually reached the FBI, it was what lawyers call “quadruple hearsay.” It contained no indicia of reliability and would never be accepted as trustworthy evidence in a court of law. It would be inadmissible in every courtroom in America. Hence, it should never have been used by the FBI as justification for opening a criminal probe of any American citizen, much less a candidate for the presidency. Rumors, innuendo, supposition, and gossip are not a legal basis for criminal investigations. The alleged information must first be verified.


  Therefore, the Times story made little sense. Papadopoulos was trading grapevine whispers and speculation with no way of knowing whether any of it was true. Nowhere in the article did the reporters raise the essential question of why the bureau would initiate a criminal probe with such scant and legally insufficient evidence.


  The New York Times reported that Papadopoulos also traded correspondence with a Russian and once met with another Russian. This is neither illegal nor improper. His apparent goal was to improve relations between the two nations by organizing a summit between Trump and Putin. The campaign, however, was not interested in this overly ambitious and premature idea.


  Before opening its case, the FBI was required to identify a possible crime. Where was the crime in listening to someone claim that Moscow had “dirt” on Clinton? Where was the crime in repeating that bit of gossip? Even if someone in the Trump campaign acted on the information in some way, it was still not a crime to do so, as will be explained later in the book.


  It is more likely that the Papadopoulos conversations were not the impetus for the Trump-Russia “collusion” case, but something else. At best, they served as a propitious pretext for an illegitimate probe. At worst, they were employed as a contrived cover for a politically motivated inquisition by the FBI designed to harm Trump in the campaign or the White House, if elected.


  While it was not a crime to speak with Professor Mifsud or pass along his words of conjecture, it was a crime for Papadopoulos not to be forthcoming about it with FBI agents when they approached him in January 2017 for questioning. For reasons that were inexplicable and baffling, he did not tell the truth and was charged with, and pled guilty to, making a “material false statement.”84 He was not charged with “collusion” or any other crime because there was nothing illegal about his contacts or conversations involving Russians. Had Papadopoulos simply told the truth, he would not have been charged with anything.


  The Times reporters may have been used, wittingly or unwittingly, to deflect attention from the dubious “dossier” and to provide some other justification for the Trump investigation. If this was the goal, it was an implausible and clumsy attempt at misdirection. Under no normal circumstances could a rumor based on multiple hearsays be a proper and legal reason for opening a criminal investigation, especially when the original source was not even identified, and none of the allegations were substantiated.


  It’s worth looking more closely at the “dossier,” and why President Trump’s tormentors would rather that we didn’t.


  Chapter 6


  


  The Fabricated “Dossier” Used Against Trump


  Apart from the Constitution, the government ought not to use evidence obtained, and only obtainable, by a criminal act.


  —JUSTICE OLIVER WENDELL HOLMES ON THE USE OF WIRETAPS (OLMSTEAD V. U.S., 1928, 277 U.S. 438, 469-470)


  Everything the Central Intelligence Agency does is cloaked in stealth and secrecy. Subversion is a proficiency. Duplicity is second nature. Against this hushed backdrop, it is not easy to uncover John Brennan’s machinations while he was President Obama’s CIA chief.


  However, a senior aide to the House Intelligence Committee who examined Brennan’s actions involving the “dossier” offered this analysis:


  John Brennan did more than anyone to promulgate the dirty dossier. He politicized and effectively weaponized what was false intelligence against Trump.1


  What exactly did Brennan do? When he learned of the “dossier,” he allegedly gave the information contained therein to the FBI and Democrats on Capitol Hill, and certain members of the media were alerted.2 According to his testimony before the House Intelligence Committee, Brennan seemed to acknowledge that he was among the first individuals to have access to the “dossier” and soon alerted the FBI which then opened its Trump-Russia investigation.3 He also began telling top members of Congress of his “information indicating that Russia was working to help elect Donald J. Trump president,” as reported by the New York Times.4 Whether he told them his “information” came from the unproven “dossier” is unclear, but his access to it would seem to answer that question.


  Unanswered is whether Brennan ever took any steps to verify the contents of the “dossier” or affirm its authenticity. As director of the CIA, it was well within his authority to do this since both the author and the alleged sources were foreign actors who supposedly possessed information about illicit activities in the United States. For example, gathering intelligence on Russia’s suspected hacking of America’s computer systems would be well within the CIA’s purview. If Brennan studied the “dossier,” he would have inexorably concluded the document was worthless, although that might not have deterred him from using it for political purposes to hurt Trump and help Clinton.


  On its face, the “dossier” was a preposterous collection of rumors, innuendos, supposition, and wild speculation. At least one significant part of it contained demonstrably false statements. In its entirety, the set of documents incorporated not a bit of direct evidence. Instead, it was based solely on multiple hearsay accounts from inherently unreliable sources in Russia who were, notably, experts in lies and disinformation. Some sources were apparently paid for passing along the hearsay, which made their claims even more suspect. Although some Russian names were referenced, almost none of the information attributed to them actually came from them. The sources were largely anonymous, but their lack of credibility could be determined by the capacious characterizations of their duties and Kremlin connections.


  Even more suspect were the financial backers who solicited the injurious material. It was paid for by Democrats and the Clinton campaign. This should have instantly called into question its veracity because of obvious, underlying partisan motives.5 It was a classic example of what’s known as “opposition research,” with the notable exception that it appeared to have been entirely contrived. The material was not derived from public documents or voting records as most opposition research originates. Instead, it seemed to have been dreamed up and then propagated by pro-Clinton and anti-Trump forces, notably Brennan among them.


  The author of the “dossier” should have been considered inherently untrustworthy, if indeed he was the author at all. As a former British spy, Christopher Steele was trained in deception and chicanery. Reportedly, he never traveled to Russia to gather his so-called “intelligence.”6 Rather, he claimed to have had Kremlin-connected sources, even though he had not set foot in Russia since the early 1990s. Given the change in leadership there during the course of more than two decades, it is highly doubtful that any of his so-called sources held important government positions or otherwise had firsthand access to dependable information.


  Upon reading the contents of the “dossier,” Brennan must have known that it was no more reliable than a supermarket tabloid. Yet, the evidence suggests that he advocated the use of the dubious document to damage Trump. Stephen Cohen, professor emeritus of Russian Studies at New York University and Princeton, spoke about Brennan’s role and what he described as “Russiagate” on a New York radio show, the contents of which were published in The Nation under Cohen’s name:


  Brennan played a central role in promoting the Russiagate narrative, briefing members of Congress privately and giving President Obama himself a top-secret envelope in early August 2016 that almost certainly contained Steele’s dossier.


  In short, if these reports and Brennan’s own testimony are to be believed, he, not the FBI, was the instigator and godfather of Russiagate. Certainly, his subsequent frequent and vociferous public retelling of the Russiagate allegations against Trump suggest that he played a (and probably the) instigating role. And, it seems, a role in the Steele dossier as well.7


  James Kallstrom, who once served as assistant director of the FBI, agreed, offering insight gleaned from his conversations with those who had access to Brennan’s maneuvers and manipulations behind the scenes:


  My sources tell me (Brennan) was leaking almost weekly or daily, and he was taking that bunch of phony crap supposedly from Russia, and peddling that through the Congress and the media. He was one of the active people. I’ve known him a long time and I think he’s involved, and quite frankly, I think it goes right to the top.8


  The “top,” of course, meant President Obama, who received constant foreign policy briefings from his CIA director. Brennan was an Obama and Clinton loyalist at his core. However, in his role as head of the agency that was dedicated to collecting intelligence, Brennan was supposed to be a nonpartisan and apolitical voice. His actions in proliferating the unfounded “dossier” were plainly political and deeply biased. Author and commentator Paul Sperry interviewed Gene Coyle, a thirty-year CIA veteran who served under Brennan. Coyle described Brennan “as the greatest sycophant in the history of the CIA, and a supporter of Hillary Clinton before the election.”9 He added that “Brennan made it very clear that he was a supporter of candidate Clinton, hoping he would be rewarded with being kept on in her administration.”10


  In his testimony before the House Intelligence Committee in May 2017, Brennan admitted that information he received about the Trump campaign and Russians “served as the basis for the FBI investigation to determine whether such collusion—cooperation—occurred.”11 While Brennan did not specifically refer to the unproven “dossier,” it is clear that he took credit for instigating the bureau’s investigation of candidate Trump.


  Journalist Lee Smith, who writes for the Weekly Standard and Tablet, described Brennan’s role in the Trump-Russia case:


  In other words, the FBI investigation didn’t start when the Australians, according to the New York Times—or the Brits, according to Brennan’s most recent version of the story—contacted the FBI after the Papadopoulos-Downer meeting. No, it started when the director of the CIA decided to start an investigation, when Brennan passed on information and intelligence to the FBI, and signaled the bureau better act on it.12


  It is true that James Comey, who cleared Clinton, made the ultimate decision to investigate Trump and his campaign. And FBI agent Peter Strzok, who loathed Trump, is the one who signed the papers opening the probe. But it appears to have all been orchestrated by Brennan, whose enmity toward Trump he has not tried to conceal in comments and tweets since election day, 2016. In one message posted more recently, Brennan ranted, “When the full extent of your venality, moral turpitude, and political corruption becomes known, you will take your rightful place as a disgraced demagogue in the dustbin of history.”13 Tired clichés aside, Brennan was anything but apolitical. He was Clinton’s advocate and protector. In that role, he politicized phony intelligence and instigated the fraudulent case against Trump.


  If there is any doubt that Brennan is capable of such malevolence, consider the ominous warning issued by Obama’s United Nation’s ambassador Samantha Power, “Not a good idea to piss off John Brennan.”14


  It is reasonable to conclude, therefore, that the Russia collusion hoax began when Brennan seized upon the “dossier” to wreak havoc on the Trump campaign. Precisely when he would have first received it is unclear. However, as explained in the previous chapter, he reportedly met with Senate Majority Leader Harry Reid in August 2016.15 Two days later, Reid sent the first of two letters to Comey demanding an investigation.16 Those letters were conveniently made public to sully Trump’s candidacy with the taint of scandal in advance of the election.


  Brennan wasn’t the only top official in the intelligence community that was suspected of peddling the fake “dossier.” The director of National Intelligence, James Clapper, was also involved, according to information uncovered by the House Intelligence Committee.17 Representative Jim Jordan (R-Ohio) described Clapper’s role, “The guy who leaked information about that dossier is James Clapper.”18 Jordan insists Clapper gave the material to CNN where he is now a paid contributor:


  Specifically leaking information I believe, from that January 6th (2017) meeting where they briefed President Trump, then President-elect Trump on the dossier. Someone at CNN got information. We think it was Mr. Clapper who gave it to them. And then a few days later Buzzfeed prints the entire dossier.19


  Jordan’s account is backed up by the “Summary of Findings” published by the House Intelligence Committee when it concluded that Clapper was not forthcoming about media leaks. Finding # 44 states, “Former Director of National Intelligence James Clapper, now a CNN national security analyst, provided inconsistent testimony to the Committee about his contacts with the media, including CNN.”20


  But how did top intelligence officials in the Obama administration get their hands on the “dossier” in the first place? Who commissioned it? Where did it come from?


  The Phony “Dossier”


  The origins of the anti-Trump “dossier” began in earnest in April 2016 when Marc Elias, the attorney of record for both the Clinton presidential campaign and the Democratic National Committee, hired a company called Fusion GPS to develop negative information on Trump. Fusion GPS, in turn, hired Christopher Steele, who worked for a private British intelligence firm called Orbis Business Intelligence. Steele had retired as a British agent with MI-6 and had once served as a spy stationed in Russia.21 Elias’s firm was paid $12.6 million during the campaign, while Fusion GPS received $1.02 million, and Steele’s company, Orbis, earned $168,000 for his work.22


  The “dossier” was actually a compendium of seventeen consecutive memos believed to be penned by Steele between June and December 2016. The first memo was entitled “Republican Candidate Donald Trump’s Activities in Russia and Compromising Relationship with the Kremlin.” It was dated June 20 and alleged that the “Russian regime has been cultivating, supporting and assisting Trump for at least 5 years,” but it also accused him of “perverted sexual acts” that could be used to blackmail him.23 Armed with this implausible document that identified no specific source, Steele decided to approach the FBI with his unverified claims.24 Remarkably, Steele met in person with the FBI on July 5, the very day that Comey cleared Hillary Clinton in her email scandal.25 Thus, at the moment the FBI was absolving Clinton, it appears that the bureau was beginning its investigation of Trump into Russian “collusion.” Perhaps Steele thought that his document in the hands of the FBI and, later, the media would prevent the Republican candidate from gaining the presidency. This, of course, this would surely ingratiate him to his financial benefactors. Shortly after the Steele-FBI meeting, the bureau formally opened its criminal probe of Trump on July 31, 2016, under the pretense of a counterintelligence investigation. In the ensuing months, Steele met with several U.S. news organizations to push his “dossier.”26


  It is obvious why the Clinton campaign wanted to trash Trump with any dirt, however real or imagined, that it could dig up. The expected Democratic nominee was facing a legitimate challenger for the presidency and was determined to stop him at any cost. A million dollars for tabloid garbage may have seemed like a small price to pay given the high stakes of power and the cash machine the Clinton campaign had become. But Steele’s motive appears to have been personal. According to evidence produced by the House Intelligence Committee, the ex-spy confided to a Justice Department official that he “was desperate that Donald Trump not get elected and was passionate about him not being president.”27


  Any intelligent person with an ounce of skepticism would have quickly dismissed the contents of the “dossier” as nothing more than a collection of unsubstantiated and far-fetched assertions cobbled together by someone with a motive to smear Trump by inventing the equivalent of sordid fairy tales. It read like a horribly written spy novel. This was the challenge for the Clinton campaign and their allies: how to peddle a fantastic set of lies to the FBI and journalists? It took a while.


  The first obstacle, of course, was the “dossier” itself.28 It is worth reading online if you’re looking for a good chuckle. But here are some highlights:


  
    	Russia had been cultivating Trump as a political asset for many years;


    	Trump and Russia were exchanging intelligence with each other for eight years;


    	Russia had been supporting his candidacy for at least five years;


    	Russia had been feeding Trump valuable intelligence on Clinton for years;


    	Trump was favored by Russia with lucrative real estate deals;


    	Trump’s lawyer met secretly in Prague with a Kremlin official;


    	Carter Page met secretly in Moscow with two Russian officials (Sechin and Divyekin), promising to lift Russians sanctions;


    	Page and Paul Manafort were intermediaries in the Trump-Russia conspiracy;


    	Trump agreed to sideline Russian intervention in Ukraine in exchange for hacked email operation;


    	Trump defiled a hotel bed in Moscow where he knew the Obamas had slept;


    	Russia was exploiting Trump’s “personal obsessions and sexual perversions” for blackmail purposes.

  


  No evidence was offered, and there was never any proof that it was true. Some of it was conspicuously false. All of it was transparently partisan and patently absurd. Yet this document was used by Fusion GPS and Christopher Steele to convince a willing FBI to open an investigation into Trump and spy on his associates. The bureau was either duped or, more likely, became a willing participant in its zeal to steer the election in a way that would conform to its own political preference, namely Clinton.


  Paul Roderick Gregory studied the “dossier” within days of it becoming public in January 2017. He is considered an expert on Russia and the Soviet Union, having visited there close to a hundred times dating back to the 1960s and having written several books. Gregory opined that the author’s use of words like “trusted compatriots” to identify his anonymous sources, plus other tell-tale signs within the composition, convinced him that the “dossier” was actually compiled by a Russian determined to invent a collection of lies for the purpose of creating mischief:


  There are two possible explanations for the fly-on-the-wall claims of the Orbis report: Either its author (who is not Mr. Steele) decided to write fiction, or collected enough gossip to fill a 30-page report, or a combination of the two. The author of the Orbis report has one more advantage: He knew that what he was writing was unverifiable.29


  Gregory singled out one claim that was particularly ludicrous—that Trump’s peripheral adviser on the foreign policy council, Carter Page, promised to lift sanctions against Russia in exchange for a 19 percent stake in the oil company Rosneft, which would amount to a multibillion-dollar bribery scheme to line the pockets of either Page or Trump or both:


  This story is utter nonsense, not worthy of a wacky conspiracy theory of an alien invasion. The huge bribe for (perhaps) lifting the sanctions makes Nikita Khrushchev’s hare-brained schemes—for which he was fired—look eminently reasonable.30


  To its credit, Newsweek also turned a critical eye to the “dossier” and published a story entitled “Thirteen Things That Don’t Add Up in The Russia-Trump Intelligence Dossier.”31 Besides picking apart the main allegations, the magazine also took notice of what it described as “tortured and borderline non-native syntax” and “basic ignorance of Russia.”32 All of this called into question not only authorship and sourcing, but the veracity of any of the dossier’s bizarre and outlandish claims.


  In truth, there was little that was intelligent about the so-called “intelligence” document purportedly authored by Steele and/or his company Orbis or a Russian. The only allegation that was subject to verification seemed to be rather easily disproven.


  The document alleged that Trump’s attorney, Michael Cohen, secretly met with Russians in Prague in August 2016 to arrange cash payments and devise a cover-up operation. It was provably false. Records show that Cohen was in Los Angeles and New York during the stated time-frame. There are no known international records of him traveling to Prague that have been publicly produced. In reaction to the accusation, Cohen stated, “I’m telling you emphatically that I’ve not been to Prague, I’ve never been to Czech (Republic), I’ve not been to Russia. The story is completely inaccurate, it is fake news meant to malign Mr. Trump.”33


  Lawyers are taught and jurors are instructed that if a witness lies about one part of his testimony, it may be concluded that all of his testimony is untrue. And so it was with the “dossier,” but more so. Viewed either through the lens of its individual assertions or in its entirety, it was preposterous. Even a casual reader of the document would reach this conclusion.


  And so would a discerning journalist like Bob Woodward, who called it a “garbage document.”34 Frankly, that may be an insult to garbage.


  On an edition of Fox News Sunday, Woodward, the associate editor of the Washington Post who rose to fame uncovering the Watergate scandal, told host Chris Wallace that American intelligence chiefs made a mistake and should apologize.35


  What did the Russians have to say? Dmitry Peskov, a spokesman for the Kremlin, labeled the unverified memo as “pulp fiction.” He said, “I can assure you that the allegations in this funny paper, in this so-called report, they are untrue. They are all fake.”36


  Russian President Vladimir Putin offered that the “dossier” was an attempt by the outgoing American president, Barack Obama, to “undermine the legitimacy of the president-elect.”37 Putin’s theory is a pretty good bet. Speaking at a news conference shortly after the document was published, Putin branded as nonsense the notion that Russia had been collaborating with Trump for many years:


  Trump, when he came to Moscow a few years ago, was not a politician. We did not even know about his political ambitions. He was just a businessman, one of the richest men in America. Is someone really thinking that our intelligence agencies are chasing every American billionaire, or what? Of course not. It’s just a complete nonsense.[sic]38


  Naturally, the comments by Peskov and Putin should be viewed with skepticism inasmuch as they had the incentive to hide the kind of activity that was alleged in the “dossier.” However, Putin’s mocking dismissal of the charge that the Kremlin had been cultivating Trump as a political asset for many years and exchanging intelligence with him for eight years was a valid one. If the claim was true, it would suggest uncommon, if not inhuman, prescience on the part of Russian leaders. No crystal ball or set of tea leaves would have envisioned Trump’s electoral ascendancy all those years before.


  But those in the U.S. intelligence community, the FBI, and Democrats who had access to the “dossier” set aside whatever doubts or misgivings they may have had about the farcical document. Truth be damned, the “dossier” could be exploited for a malevolent objective. That is, it could be weaponized to influence the election. Should that fail, it could always be repurposed to bring down Trump’s presidency.


  Carter Page and the “Dossier”


  Carter Page played a minor role in the Trump campaign, but became a major instrument in the government’s quest to pursue the Trump campaign. As an investment banker and a vice president at Merrill Lynch, Page had been assigned by the company to work in Moscow for three years. Thereafter, he started his own energy investment firm in New York.


  At a time when some were questioning the foreign policy bona fides of a businessman turned presidential candidate who had never held public office, the Trump campaign decided it would be prudent to convene a foreign policy advisory council to help deflect the criticism. A board was hastily assembled and Page, by virtue of his background in Russia and energy, as well as his doctorate degree, was selected as a member upon the recommendation of Sam Clovis, who eventually became co-chair of the Trump campaign.


  There is no indication the candidate knew Page and, in fact, the “adviser” (if he could even be called that) informed Congress, “I’ve never spoken with him any time in my life.”39 He stressed that he never communicated with Trump in any form, including texts or emails. Page was not even in attendance at the one meeting the council had in the presence of Trump.40 The policy council itself appears to have been a device to add some patina to the nominee’s credentials on foreign policy where experience was lacking. To suggest that Page was an incidental participant in the campaign is an overstatement. In his testimony before Congress, he described himself as “a junior, unpaid adviser.”41


  Page made a trip to Moscow to speak at a commencement ceremony for the New Economic School. In 2009, President Obama spoke there too, so it may have been the case that the school was simply interested in inviting someone associated, however tangentially, to the upcoming presidential election in 2016.42 Page alerted the campaign of his speaking engagement and received permission to proceed, although campaign manager Corey Lewandowsky cautioned, “If you’d like to go on your own, not affiliated with the campaign, you know, that’s fine.”43


  Page was not a fan of America’s foreign policy toward Russia, especially in the Obama era. In this respect, his views were largely consistent with the various public statements made by Trump. Following the speech, Page provided to the campaign what he referred to as a “readout” or synopsis of his visit to Russia.44 The information contained therein was derived mainly from listening to other speeches, reading Russian newspapers, and watching Russian television. It was not, he insisted, acquired during surreptitious meetings with Russian leaders who were hoping to influence the 2016 election.


  According to a transcript of his testimony before the House Intelligence Committee on November 2, 2017, Page suggested to the Trump campaign that the candidate visit Moscow himself to deliver an Obama-like speech on foreign relations. “The idea there was bearing in mind Barack Obama’s speech as a candidate in Germany in 2008,” said Page. “That was what I was envisioning.”45 The idea was roundly rejected by the campaign.


  Page readily admitted to lawmakers that while in Moscow he had several brief encounters with people in attendance who may have been “some senior government officials” connected to the Kremlin.46 This would not have been unusual, given the university’s prominent position among elite Russian institutions. He described his interactions as “greetings and brief conversation.”47 All of them, he said, were benign and inconsequential.


  Representative Adam Schiff, the ranking Democrat on the Intelligence Committee, seemed to find something sinister in these incidental encounters, even though Page insisted they were innocuous and did not involve some grand conspiracy to interfere in the presidential election.


  Undaunted, Schiff grilled Page about having run into Arkady Dvorkovich, the deputy prime minister of Russia, at the conclusion of the speaking event. According to Page, the two men shook hands and said hello in an exchange that lasted less than ten seconds.48 Nonetheless, in the congressman’s warped view, this constituted some illicit “meeting” as he tried to conflate “met” with “meeting.” Page did his level best to explain the difference to Schiff who seemed unwilling to comprehend or accept the difference:


  CARTER PAGE: I did not meet with him. I greeted him briefly as he was walking off the stage after his speech.49


  Perhaps Schiff was gullible enough to believe the contents of the “dossier.” More likely, he knew it was worthless but was determined to use it as a political weapon to impugn Trump with a tall tale of corruption and “collusion” with the Russians.


  The 208-page transcript of Page’s testimony makes for interesting reading. Schiff comes across as someone who believes that any individual with a foreign-sounding name, especially a Russian, must be a nefarious character who is up to no good. Hence, any interaction with such a person necessarily rises to the level of suspected criminality. It does not.


  Page is identified several times in the “dossier.” On page 9 of the document (the July 19, 2016, memo), it is alleged that Page held “secret meetings” with Igor Sechin, the president of the Russian energy giant Rosneft, and Igor Divyekin, a senior Kremlin internal affairs official. The “dossier” claims the “lifting of western sanctions” were discussed and the Russian officials allegedly “hinted” that they had “kompromat” (compromising information) “on Trump which the latter should bear in mind in his dealings with them.”50 The document notes that “Page was non-committal in response.”


  As with all of the allegations in the “dossier,” this conversation was based on double and even triple hearsay. In other words, someone in Russia supposedly told someone else who allegedly told Steele who then purportedly summarized the information in his “dossier” accurately and without prejudice. Single hearsay is unreliable which is why it is often inadmissible in a court of law. Double hearsay is never allowed. Triple hearsay is a farce.


  But beyond the anonymous sourcing obstacles based on rank hearsay, there was never any evidence to corroborate that these conversations with Russians happened. No proof has emerged in the nearly two years the FBI has been searching for it.


  Page described the “dossier” as “totally preposterous.”51 The meetings recounted therein never happened, he said. He insisted he did not discuss the Trump campaign with any Russian, never “colluded” with them, and was not involved in the hacking of Democratic emails.52


  Page 30 (the October 18, 2016, memo) of the “dossier” asserted even more outrageous allegations against Page:


  He (Sechin) offered Page/Trump’s associates the brokerage of up to 19 percent (privatized) stake in Rosneft in return for lifting sanctions on Russia. Page had expressed interest and confirmed that were Trump elected U.S. President, then sanctions would be lifted.53


  Page vociferously denied this event took place, much less a promise to lift sanctions in exchange for what would surely be billions of dollars in a share of Rosneft. “Beyond a shadow of a doubt, there was never any negotiations, or any quid pro quo, or any offer, or any request even, in any way related to sanctions.”54


  It is laughable for anyone to believe that Russia would confer a 19 percent stake in one of its most valuable assets, the state-run oil company Rosneft, in exchange for the prospect of lifting Western sanctions. Based on the asset value and capitalization of the company, the pay-out would approximate $11 billion. Indeed, at the end of 2017, Rosneft executed an agreement to sell 19.5 percent to Glencore, a Swiss company, and Qatar’s state-owned wealth fund. The deal was valued at approximately $11 billion.55


  Why would leaders at the Kremlin offer such an exorbitant amount of money to an American candidate who might not get elected or otherwise carry out a promise to lift sanctions that, by any objective economic model, had not caused anything approaching the equivalent damage to the Russian economy? It makes no sense. If the alleged bribe was intended for Page himself, why would Moscow give such money to a volunteer “unpaid, junior advisor” who had never met the candidate and had few real connections to the campaign? It is a screwball concept that would never pass the “smell test” of even the wackiest conspiracy theorist.


  That, of course, did not stop Schiff from advancing the theory. In his opening statement on March 20, 2017, at the committee hearing on Russian interference in the 2016 campaign, the Democratic congressman laid bare his conspiracy theory:


  According to Steele’s Russian sources, Page is offered brokerage fees by such (Igor Sechin) on a deal involving a 19 percent share of the company (Rosneft). According to Reuters, the sale of a 19.5 percent share of Rosneft later takes place with unknown purchases and unknown brokerage fees.


  Is it a coincidence that the Russian gas company, Rosneft, sold a 19 percent share after former British intelligence officer Steele was told by Russian sources that Carter Page was offered fees on a deal of just that size?56


  It turns out that Schiff’s claims of “unknown purchases and unknown brokerage fees” were not unknown at all. Glencore and the Qatar fund were the purchasers of the stake.57 It had nothing to do with, and had no connection to, Page, Trump, or anyone else in the campaign. Glencore, as Page pointed out in his letter to the committee, was founded by none other than Marc Rich, a billionaire commodity trader who was friends with the Clintons and was infamously pardoned by Bill Clinton in the waning hours of his presidency.58


  As for Schiff’s facetious interpretation of a “coincidence,” it was nothing of the sort. It was well known in the energy sector and other markets that Rosneft was cash poor and looking for investment infusions outside the country to avoid what Bloomberg called “self-privatization.”59 Indeed, a July 2016 publication reported that a 19.5 percent stake was up for sale “to the large foreign investors.”60 Before that, the company had been shopping around its investor presentation searching for buyers. Thus, Steele’s reference to the 19 percent figure would have been known by anyone who was paying attention to Russian energy companies which dominate their economy. It was not a secret. Rosneft desperately needed the $11 billion and the state-run company was in no financial position to give it away as a speculative political bribe. All of this appears to have been lost on Schiff.


  Whoever composed the “dossier,” whether it was Steele or someone else, learned that Page had traveled to Moscow to give a speech. It was well publicized and even televised within Russia. It would serve as an effective way to smear Trump in the media and tangle him up with an FBI investigation. Perhaps some incriminating evidence could be discovered along the way, but that was only a secondary purpose.


  When the FBI learned of the “dossier” in early July 2016, it could have simply questioned Page about its allegations and asked him to account for his whereabouts and conversations while in Moscow. This would have made sense since Page had assisted the bureau once before and became a cooperating witness in prior Russian prosecutions. Indeed, under the FISA law, U.S. law enforcement is required to undertake “normal investigative techniques” before resorting to surveillance, as former federal prosecutor Andrew McCarthy pointed out.61 The FBI did not comply with the law which speaks volumes about their own political motivations to intercede in the presidential contest.


  You’d have to be intolerably ignorant not to recognize the Steele “dossier” for what it was: a politically driven collection of fables designed to defame and discredit Trump. Regardless, once created, it was then appropriated by high government officials at the FBI and DOJ to try to commandeer the election process, defeat Trump, and elevate Clinton. When the odious plot failed to succeed, the conspirators doubled-down and sought ways to destroy the new president.


  Spying on Trump was one of their gambits. It was the kind of government abuse of surveillance powers that Justice Holmes argued against.


  Chapter 7


  


  Government Abuse of Surveillance


  We are rapidly entering the age of no privacy, where everyone is open to surveillance at all times; where there are no secrets from government.


  —JUSTICE WILLIAM O. DOUGLAS, OSBORN V. UNITED STATES, 385 US 323, 341 (1966)


  To convince a judge to issue a warrant to search, seize, or surveil someone, the government must demonstrate that its information is reliable. It must present facts it has gathered that come from a credible person. In this case, both the facts and the individual who provided them were untrustworthy. The FBI and DOJ surely knew it.


  The Fourth Amendment to the Constitution demands what is called “probable cause” whenever the government desires a warrant from a judge. This means there must exist a fair probability that a search (or surveillance) will produce evidence of a crime.1 The affidavit or application submitted to the court must present sufficiently credible information, normally from witnesses, to establish the probable cause. If the information is hearsay, it is vital that the source of the information be a reliable person.


  In the FISA warrant application to spy on Page, the FBI knew, early on, that Steele was not a credible source. They learned that his assignment from Fusion GPS was purely for political reasons to damage Trump. They also learned that his efforts were funded by Trump’s election opponent, Hillary Clinton’s campaign, and the Democratic National Committee. This alone should have been enough for the FBI to disregard Steele and discard his “dossier” as lacking reliability as the law demands.


  Then there is the “dossier” itself. As explained previously, it was outlandish in its claims and phony in its composition. Any serious person who bothered to scrutinize its contents would conclude it was bogus on its face. The fact that it was supposedly conveyed from anonymous foreign sources and then purveyed through an alleged series of multiple hearsay conversations made it seem all the more puerile and silly.


  The sourcing of the “dossier” was insufficient, by American legal standards, to establish probable cause.


  Fusion GPS and Glenn Simpson


  The “dossier” may have been sifted from the creative imagination of Christopher Steele, but the endeavor was the brainchild of a former journalist by the name of Glenn Simpson. He, more than anyone else, was responsible for initiating and proliferating the “collusion” myth.


  Simpson founded the company Fusion GPS, which conducts investigations and research. Initially, a conservative website hired Fusion to create opposition research on candidate Trump in September 2015. But when it became obvious that the businessman and television impresario would become the GOP nominee, the website stopped funding the work in the spring of 2016.2


  The Clinton campaign and the DNC, through their lawyer Elias, hired Fusion to develop new negative research on Trump.3 Only thereafter did Simpson retain the services of Steele and his company, Orbis. Their assignment was to investigate Trump and establish the claim that he was collaborating with Russia. Almost immediately, Steele produced the first in a series of memos that became the infamous “dossier” based on his anonymous, supposed sources.


  In testimony before the Senate Judiciary Committee on August 22, 2017, Simpson was repeatedly questioned whether he took any steps to verify the allegations in the document. It appears he did little because, he said, he trusted the ex-spy.4 Did that mean Steele’s information was equally trustworthy? Here, Simpson’s answer seemed muddled: “Chris (Steele) deals in a very different kind of information, which is human intelligence, human information. So by its very nature, the question of whether something is accurate isn’t really asked.”5


  It should have been asked. It was reckless and irresponsible not to ask. Specific and detailed information about the origins and methods of soliciting and securing the materials should have been demanded. The report was so offensive and the accusations against Trump were so severe, that anything less than the strictest scrutiny would have been irresponsible. But it seems that Simpson was more interested in the political havoc he could wreak on the Republican nominee than in accuracy and truth.


  One by one, Simpson was questioned about the succession of memos compiled by Steele and whether Fusion GPS ever corroborated any parts of the “dossier.” As to one memo, he stated, “Most of this I did not seek to independently verify and was relatively new information.”6 As to another memo, he said, “I can’t talk about this as a verification, but I was analyzing this. I analyzed this information in the same manner I analyzed the other stuff.”7 When questioned about still another memo, there was this exchange:


  Q: Just moving on to the next memo . . . again, when you take a look at that, was there anything that you independently verified that comes out of this memo?


  A: I don’t think so.8


  Simpson gave similar answers as to other memos from Steele. To summarize, he appeared to have done almost nothing to verify the explosive allegations in the “dossier.” Beyond its content, what about Steele’s anonymous sources? Here is an exchange with Senate investigators addressing that question:


  Q: Did you take any steps to try to assess the credibility of (Steele’s) sources in the material that he was providing you?


  A: Yes, but I’m not going to get into sourcing information.9


  Perhaps he declined to talk about it because there was no “sourcing information.” It is hard to imagine that Simpson, who did not speak Russian and did not travel to the country while developing his anti-Trump opposition research, would have been in a position to verify Steele’s so-called sources, especially since they were anonymous. He admitted that none of his own work made it into the “dossier,” which suggests he did little except pay Steele for his tall tale of Trump’s “collusion” with the Kremlin.


  A full reading of Simpson’s 311 pages of testimony will leave you with the distinct impression that he may never have asked whether Steele’s information was accurate. Moreover, there is no indication Simpson or anyone at Fusion GPS searched for any independent proof to substantiate the many scurrilous claims contained therein.


  That did not, however, stop Simpson from conveying the information to journalists. He and Steele shared with reporters the contents of the “dossier” in the summer and fall of 2016,10 yet he conceded he did not tell them it was opposition research funded by the Clinton campaign and Democrats which would surely have affected the media’s view of it. He was asked this question about providing material to journalists:


  Q: And they’re aware you’re being paid to do that research for a client?


  A: I don’t know. Generally, that’s not an issue.


  (Brief exchange with Simpson’s lawyer)


  Q: My question was whether or not they knew you were being paid to do that research.


  LAWYER: He answered that question too, and he said he did not explain that to the journalists.11


  Other than his disdain for Trump’s “suitability” to be president,12 Simpson was convinced there was some illicit collaboration between the Russians and the campaign. He seemed to have formed the opinion that Carter Page’s speech in Moscow constituted a sordid element of the conspiracy,13 even though it was perfectly legal and fairly innocuous. The fact that Page had earlier been caught up as a witness in a Russian spy-ring case appeared to have reinforced Simpson’s impression of potential criminal conduct.14 As mentioned previously, Page was never charged with any wrongdoing and appears to have been a target of a Russia operative, not a willing participant in a spy ring.


  Although Simpson had no real proof of Trump-Russian collaboration, he testified that he thought Donald Trump Jr.’s meeting with a Russian lawyer in Trump Tower in June 2016 was a form of corroboration, even though no one in the media discovered the meeting for at least another year.


  After Simpson’s experience before the Senate committee, the House Intelligence Committee subpoenaed two other executives of Fusion GPS, Peter Fritsch and Thomas Catan. As to every question posed, the two men invoked their Fifth Amendment rights against self-incrimination. They likely knew, better than Simpson, the extent to which they were facing legal jeopardy.


  Fusion GPS has long been accused of employing underhanded tactics. In advance of Simpson’s appearance, the Senate committee heard sworn testimony from others who claimed that they, too, had been victimized by “prepared dossiers containing false information” and “carefully placed slanderous news items.”15


  The anti-Trump “dossier” was another quintessential operation run by Fusion GPS. Kimberley Strassel of the Wall Street Journal wrote, “Fusion is known as a ruthless firm that excels in smear jobs.”16 But the Trump assignment was their most notorious. The title of Strassel’s column, “The Fusion Collusion,” was felicitous. She took aim not just at the firm, but at the Democratic Party, “whose most powerful members have made protecting Fusion’s secrets their highest priority.”17 It was “collusion” at an atrocious level.


  Under questioning, Simpson confirmed that Steele made contact with the FBI during the first week of July just as the bureau was absolving Clinton.18 Simpson admitted he agreed with Steele’s decision to reach out to the bureau and probably encouraged him to do so. Simpson and Steele both spoke with the media to push their “dossier” on them because, as Simpson stated, “some of it was gathered for the possibility that it might be useful to the press.”19


  How hard did Simpson push? Perhaps to the point of actually paying journalists. On November 21, 2017, the Washington Examiner reported on the existence of court documents that showed Fusion GPS made payments to three journalists during the same time Simpson was talking to reporters about the “dossier.”20 The names of the journalists were withheld, but the three “are known to have reported on Russia issues.”21 Fusion’s lawyer argued that the payments were compensation for information from the journalists, not to “pay journalists to write stories.”22 It was an excuse that shattered common sense.


  While Simpson and Steele were talking to reporters from five different media outlets and Steele was meeting with the FBI, Fusion GPS and Steele were also promoting the “dossier” to a high official at the Justice Department, Bruce Ohr. It turns out that his wife, Nellie H. Ohr, was a paid employee of Fusion GPS who wrote extensively about Russian topics. According to the House Intelligence Committee, she provided “opposition research” on Trump in collaboration with Steele’s “dossier.”23 Her husband, who was associate deputy attorney general, held secret meetings with both Simpson and Steele.24 The Ohr-Fusion entente was not disclosed by Simpson when he testified before the Senate Judiciary Committee.


  Nor was it disclosed by the Justice Department when it learned of Ohr’s meetings with the proponents of the “dossier” and quietly demoted him.25 It kept the scandal hidden, perhaps in the hopes that no one would discover that Simpson and Steele were covertly providing the DOJ with the unverified document, funded by the Clinton campaign, that was being used to spy on her opponent’s team. Even after the November presidential election, Ohr was meeting with Simpson as the secret surveillance of Page continued.26 It is not clear what actions Ohr, armed with the inflammatory “dossier,” may have taken because the Justice Department has never been forthcoming about what exactly he did.


  The DOJ’s efforts to cover up Ohr’s activities were unconscionable. And, so too, was Ohr’s conduct. Since his wife worked for Fusion GPS and contributed to the “dossier,” the relationship presented a disqualifying conflict of interest for Ohr who was legally obligated under DOJ regulations to recuse himself from any investigation in which his wife was involved. He did not seek a waiver of the conflict. Upon joining the Justice Department, he had signed an agreement stating that he would be fired for violating its rules. Inexplicably, he was not terminated, which only reinforces the impression that impropriety and concealment continued at the highest levels of the department.


  Not only did Bruce Ohr fail to disclose that Fusion GPS was paying his wife, but it appears he did not fully report the nature of the work performed in financial disclosure reports as required under Justice Department regulations.27 Willfully filing a false report constitutes a crime under 18 U.S.C. 1001.28


  Hillary Clinton tried to dismiss her role in paying for the “dossier” by stating that it was simply “opposition research.”29 While it is true that political campaigns often use such research, what Clinton, Simpson, Fusion GPS, and Steele did was antithetical to any definition of “research.” In a column published by The Hill, Ned Ryan explained it this way:


  Opposition research is based on fact, from voting records, court records and public statements, to tax returns and business relationships. Fusion GPS’s dossier, on the other hand, was misinformation. It was not opposition research because it was not based on fact.


  Given Fusion GPS’s dependence on Russian gossip spread by Vladimir Putin’s spies, there is a good case to be made that Fusion GPS more deeply colluded with the Russians than anyone else.30


  And so, too, did Clinton since she helped fund the effort.


  There was never any evidence Trump or his associates “colluded” with Russia to win the election. But there is substantial evidence that Clinton and Democrats “colluded” with Simpson, Fusion GPS, and Christopher Steele, a foreign national, to influence the election by defeating Trump. And Russians, according to Steele, participated by providing real or imagined Kremlin “sources.”


  Distilled to its essence, the scam worked like this: Clinton’s campaign paid Simpson who paid Steele who allegedly got information from Moscow intended to damage Trump and help Clinton. Then the FBI and the Justice Department exploited the dubious information as a pretense to open an investigation of Trump, while the media ran with their stories intended to bring down the new president. The government abused its powers and the press was shamefully complicit.


  The two congressional intelligence memos, when read in light of Steele’s admissions and Simpson’s testimony, give sustenance to the inescapable conclusion that the “dossier” was a fraud. Its author was considered by the FBI to be a liar. Despite this, government officials at the FBI and DOJ secretly collaborated with both Steele and Simpson to obtain their warrants to spy on the Trump campaign without full disclosure of the facts and the kind of legal justification required in our system of justice. When Trump was elected, and even after he took office, the surveillance continued.


  The chronology of events demonstrates that the fictitious “dossier” was the pretext for the FBI’s probe of Trump, not Papadopoulos’s so-called “bar talk.” Steele composed his first memo alleging Trump-Russia “collusion” on June 20, then met with the FBI on July 5. On July 31, the investigation of Trump was formally opened. Only thereafter, on August 2, did FBI agents meet with the Australian diplomat to gather information about Papadopoulos.


  The Spy Game


  Carter Page was never charged with any crime. The reason is quite simple: he did nothing wrong. Instead, he became an unwitting pawn in the government’s attempt to implicate Trump for something—anything.


  Page cooperated with the FBI beginning in 2013 when the bureau was investigating three Russians suspected of trying to recruit an American to act as a foreign agent. It was understandable that Page had communicated with numerous Russians, given his global energy interests and the three years he spent in Moscow. He had no idea that one of the people with whom he had spoken was a Russian operative in a suspected spy ring. The FBI reportedly surveilled Page through a succession of Foreign Intelligence Surveillance Act (FISA) warrants beginning in 2014, but found no evidence to implicate him and, thus, no charges were brought against him.31 Instead, Page is on record stating that he actively assisted the bureau in its prosecution of the case.32 All known evidence indicates this is true. He was working with the FBI against Russia, not for it.


  Under the FISA law, “recruitment” as a foreign agent is not enough to sustain the burden of probable cause to surveil someone. The statute is quite strict and limited in its scope. Former federal prosecutor Andrew McCarthy explained this quite well in a column he penned for National Review:


  The fact that a foreign power is trying to recruit an American to become an agent for that foreign power is not a sufficient basis to issue a surveillance warrant against the American under FISA. It would, of course, be sufficient to issue a warrant against the foreign spies who are making the recruitment efforts, but it is not enough for a warrant against the American citizen who is the target of the recruitment effort.


  To get a surveillance warrant under FISA . . . the FBI and Justice Department must establish probable cause that the person to be monitored under the warrant is acting as an active, purposeful agent of a foreign power—not that the foreign power hopes to turn him into such an agent.33


  Fast forward to 2016; the FBI learned that Page had been named to the Trump foreign policy council. Newly armed with the “dossier” that identified Page as participating in a fictitious meeting with Russians while delivering his speech in Moscow, bureau agents had the perfect excuse to begin spying on Trump and his campaign by seeking a FISA warrant to wiretap Page’s phones in October and gain access to his stored communications.


  There were legal impediments to convincing the Foreign Intelligence Surveillance Court (FISC) to grant another warrant to spy on Page. New evidence would have to be provided that would justify yet another wiretap of a person who had been tapped before with no result.


  A majority of the House Intelligence Committee later concluded that the endeavor required sleight-of-hand trickery by the FBI and the Justice Department to gain the court’s permission. Evidence would have to be concealed, and the judge would have to be deceived. All that was necessary was to inflate the importance of the “dossier,” obscure the true nature of its authorship, downplay its fabricated content, camouflage its partisan motives, and hide that it was paid for by the true target’s political opponents.


  House Intelligence Committee Memo


  On February 2, 2018, the House Intelligence Committee declassified a four-page memorandum and made it public.34 The findings composed by a majority of Republicans on the committee were derived from testimony under oath and documents obtained pursuant to subpoenas. Here were the main points of what became known as the “Nunes Memo,” named after the chairman of the committee, Congressman Devin Nunes:


  
    	FBI deputy director Andrew McCabe testified “that no surveillance warrant would have been sought from the FISC without the Steele dossier information”;


    	Christopher Steele compiled the dossier and admitted to Deputy Attorney General Bruce Ohr that he “was desperate that Donald Trump not get elected and was passionate about him not being president”;


    	Steele’s bias was recorded in FBI files but not reflected in any of the warrant applications presented to the court;


    	Ohr’s wife worked for Fusion GPS and assisted in the anti-Trump research, and Ohr gave his wife’s research to the FBI;


    	The Ohrs’ relationship with Steele and Fusion GPS was concealed from the court;


    	The FBI assessed the dossier “as only minimally corroborated”;


    	The dossier was funded by the Hillary Clinton campaign and the Democratic National Committee (DNC);


    	None of the surveillance warrant applications disclosed this funding, “even though the political origins . . . were then known to senior DOJ and FBI officials”;


    	The FBI and DOJ cited a Yahoo News story about Page to support the warrant application, without disclosing that it came from the same source as the dossier—Steele;


    	Steele was terminated by the FBI because he “lied” to the bureau about his contacts with the media and disclosure of information;


    	After Steele was fired, he continued contact with Ohr at the DOJ;


    	FBI director James Comey briefed President-Elect Trump on the dossier at a time when he knew it was “salacious and unverified”;


    	Comey, McCabe, and others signed the warrant applications when they knew it was unreliable and unverified.

  


  The results of the committee’s investigation were stunning. The FBI and DOJ knew the “dossier” was unverified conjecture. They knew it was paid for by Clinton and Democrats and was politically motivated. They knew the person who compiled it despised Trump and harbored a clear bias. And they knew they could not spy on a Trump associate without the “dossier.” Despite all of this, the FBI and DOJ used it anyway, deceiving the court by actively withholding or obscuring every bit of vital information.


  The government spied on Carter Page by obtaining four different warrants at ninety-day intervals, which means the surveillance lasted for roughly a year starting October 21, 2016. But it also allowed the FBI to get its hands on any of Page’s stored communications he had in the past. It was a way to spy on him going forward and backward. Nothing of any consequence was ever found, which only reinforced how unwarranted the intrusion was to begin with.


  The House Intelligence Committee’s evisceration of the original FISA application demonstrates that the judge who approved the initial warrant, had he known the truth, would surely have rejected the government’s request to spy on Page because the application was based substantially on faulty evidence submitted to the court and FISA procedures were ignored. While the bases for the subsequent renewal applications for the warrant have not been publicly disclosed, we can reasonably assume they were riddled with the same defects and deceptions. Among those who signed the warrant applications were then-FBI Director James Comey and current Deputy Attorney General Rod Rosenstein.


  It did not end there. When Trump fired Comey, it was Rosenstein who appointed Comey’s good friend and former colleague, Robert Mueller, as Special Counsel to investigate Trump. These all-too-cozy relationships, solidified amid arguably corrupt acts, served as the underpinnings of the case against the president. Such egregious conduct by high government officials was anathema to fairness and justice.


  Democrats’ “Rebuttal” Memo


  Predictably, Democrats who had fought so hard to stop the release of the Intelligence Committee memo condemned its findings even before it was made public. House Minority Leader Nancy Pelosi called it “bogus.”35 She and Senate Minority Leader Chuck Schumer demanded that Devin Nunes be removed as chairman of the committee.36 Representative Adam Schiff claimed the memo was “rife with factual inaccuracies” and gave a “distorted view of the FBI.”37 Hardly.


  The “Nunes Memo” was neither bogus nor inaccurate. There was no discernable distortion. Each and every finding was based on the sworn testimony of witnesses who had been interviewed or documents that were obtained by the committee, many pursuant to lawful subpoenas. The memo was short on analysis, but long on established facts. None of the released information jeopardized sources or methods in intelligence operations. Nonetheless, the FBI took the unusual step of issuing a statement strongly objecting to it being made public.38 Such criticism by the bureau was understandable, given that the information detailed how the FBI and DOJ had seemingly abused their powers to spy on a former Trump campaign adviser.


  Immediately after its release, Schiff vowed to construct his own memorandum to serve as a “rebuttal.” He and his colleagues on the committee did so. But unlike Democrats who had voted to stop the Republican memo’s release, Republicans voted unanimously to make public the Democrats’ memo.39


  While Schiff had suggested that his memo would contradict many of the findings of the “Nunes Memo,” it accomplished precious little of that. Instead, a close reading of the document showed that it largely supported the earlier findings, although the new memo strained to massage the facts in a light most favorable to the FBI and Justice Department. It also strove to deflect attention to other issues extraneous to the warrant application. On balance, Schiff’s memo contained mostly opinions and argument in a pronounced attempt to reimagine what had so obviously occurred before the FISA court. Conclusions were drawn in the absence of foundational facts.


  For example, the new memo claimed that the government had followed all the proper procedures before the court, “did not ‘abuse’ the FISA process,” and “met the rigor, transparency, and evidentiary basis needed to meet the FISA’s probable cause requirement” for the issuance of a warrant to surveil Page.40 These statements were not even close to being accurate. As explained earlier, the FBI did not interview Page when it learned of the “dossier” even though it was required to exhaust all “normal investigative techniques” before seeking a warrant to surveil.41 Page had previously been a cooperating informant for the FBI. Instead of spying on him, the bureau should have simply talked to him to determine whether the allegations against him bore any truth and whether the surveillance was even merited.


  Schiff’s memo asserted that the FISA court was properly informed about the partisan backing of the “dossier.”42 This was sincere in only the most distorted sense. Burying cryptic references in a document’s footnotes that disguise the specific names or identities of the Clinton campaign and the DNC hardly constitutes an informed court, especially when the funding of the “dossier” by a political opponent is an indispensable fact for consideration by a judge who is attempting to discern both credibility and motivations. Steele’s partisan funding should have been clearly and deliberately highlighted for the court. Rather, it was intentionally camouflaged.


  The Democratic memo went to extraordinary lengths to argue that Steele was “credible,” ignoring the fact that the FBI fired him for lying and was relying on mostly anonymous sources whose credibility, much less identity, could not be determined or substantiated. This was not fully or truthfully explained to the court. A principal source who lies has no credibility, which means his claims utilizing other unidentified “sources” who supposedly gave him information are equally untenable.


  The most astonishing claim in Schiff’s memo was that, after the first surveillance, “DOJ provided additional information obtained through multiple independent sources that corroborated Steele’s reporting.”43 Conveniently, this information was heavily redacted so there was no way of knowing whether it was true. Common sense dictates that it was not. If support for Steele’s claims was collected during the surveillance or through other means, why wasn’t Page ever charged with a crime? The answer should be obvious. There was no corroborating evidence. In the alternative, whatever was collected was of insignificant evidentiary value.


  Finally, most notable in the Democratic “rebuttal” memo was what was missing. When the “Nunes Memo” revealed that deputy FBI director McCabe testified that no warrant would have been sought without the “dossier,” Democrats insisted this was erroneous and that their memo would dispute this finding.44 It did not. Why? It was omitted likely because what McCabe reportedly said to the committee was true.


  Fred Fleitz, who spent nineteen years at the CIA and also once served as a senior staff member on the House Intelligence Committee, described it this way:


  This is one of the most crucial points in the Republican memo, but the Democrats ignored it.


  This is a major omission. Either McCabe did or did not say the Steele dossier was the crucial information that drove the FISA warrant request. The committee’s Republicans should declassify the transcript of McCabe’s remarks to expose what is very likely a huge Democratic misrepresentation.45


  In the end, the Democratic “rebuttal” managed to rebut almost nothing of any consequence. How could it? Director Comey admitted to Trump that some, if not all, of the “dossier” was “salacious and unverified.”46 Reportedly, Deputy Director McCabe reiterated the same to Congress when he testified behind closed doors.47 Most importantly, Page had been a credible witness for the FBI, and there was no trustworthy or corroborating evidence he had done anything wrong. None of this deterred the government from relying on the “dossier” to spy on Page in an apparent attempt to inflict harm on Trump, his campaign, and his presidency.


  The evidence shows that the bulk of the warrant application was wholly contingent on Steele and his dirty “dossier.” There was nothing else. Without it, the FISA court would never have countenanced surveillance by granting the initial and subsequent warrants. Substantial reliance on the “dossier” was confirmed by yet another committee’s findings on the other side of the Capitol.


  The Grassley-Graham Senate Memo


  It wasn’t just the House Intelligence Committee’s majority members who found shocking evidence that government officials had deceived the FISA court to spy on Trump campaign adviser Carter Page. On the Senate side, the Judiciary Committee conducted a separate investigation and gathered its own set of incriminating evidence.


  A memorandum co-signed by Committee Chairman Charles E. Grassley and Chairman of the Subcommittee on Crime and Terrorism Lindsey O. Graham set forth an equally compelling case of wrongdoing by the FBI and Department of Justice in obtaining their surveillance warrant which allowed them to secretly listen in on Page’s conversations and to seize any of his past electronic communications such as text messages and emails.48 Bear in mind, the warrant was obtained after Page had left the Trump campaign in the fall of 2016.


  The Senate memo completely confirmed the findings contained in the House memo, but produced even more evidence of impropriety by high government officials:


  
    	The FBI never corroborated any of the main claims in the dossier;


    	The FBI represented to the FISA court that Steele was “reliable” and “credible”;


    	The FBI learned Steele was not reliable and had “lied” almost immediately after seeking the initial warrant, but did not notify the court of this;


    	The FBI knew Steele had talked with the media, but the bureau informed the court otherwise;


    	The FBI cited a second source for its information, knowing it came from the original source;


    	The FBI continued to “vouch” for Steele in subsequent warrants even though he had been terminated because he was no longer credible;


    	FBI director Comey knew the dossier was “unverified,” but signed off on the warrant applications anyway;


    	The FBI knew of the political origins of the dossier, but buried this material information in a footnote in the warrant applications;


    	The FBI knew that Clinton associates were also feeding Steele anti-Trump information.

  


  These accounts uncovered by the Senate Judiciary Committee were troubling on many different levels.


  The FBI’s eagerness to unearth deleterious material on Trump was the driving force behind the bureau’s actions to spy on one of his campaign associates, Page. In the process, the FBI and DOJ deliberately misused the FISA court to secure a warrant to spy. They deceived a succession of judges by willfully misrepresenting the information in their possession, vouching for its credibility while likely knowing full well that it was, in a word, incredible.


  The Senate memo left little doubt that the FBI and DOJ tricked the FISA court by masking their knowledge that the “dossier” was nothing more than a political “hit-job.” Grassley and Graham had access to the FISA warrant applications and found a stunning fact—the government was hiding something quite important:


  The FBI discussed the reliability of this unverified information provided by Mr. Steele in footnotes 8 and 18 of the FISA warrant application. First, the FBI noted to a vaguely limited extent the political origins of the dossier. In footnote 8 the FBI stated that the dossier information was compiled pursuant to the direction of a law firm who had hired an identified U.S. person—now known as Glenn Simpson of Fusion GPS—(redacted). The application failed to disclose that the identities of Mr. Simpson’s ultimate clients were the Clinton campaign and the DNC.49


  Even if a discerning judge read every single footnote, he or she would never have discovered that it was Clinton and the Democrats who had helped manufacture the sketchy “dossier” in concert with an opposition research firm, Fusion GPS. It was nowhere in print. Their identities were not disclosed.


  Take a close look at footnote 8 in which the government and Democrats insist they revealed the political nature of the “dossier” ’s origins. It is a model of obfuscation:


  Source # 1 was approached by an identified U.S. Person, who indicated to Source # 1 that a U.S.-based law firm had hired the identified U.S. Person to conduct research regarding Candidate # 1’s ties to Russia. (The identified U.S. Person and Source # 1 have a long-standing business relationship.) The identified U.S. person hired Source # 1 to conduct this research. The identified U.S. Person never advised Source # 1 as to the motivation behind the research into Candidate # 1’s ties to Russia. The FBI speculates that the identified U.S. Person was likely looking for information that could be used to discredit Candidate # 1’s campaign.50


  A FISA judge, or any human being for that matter, would have to be telepathic to comprehend the facts underlying this well-disguised footnote: the Clinton campaign and Democrats were the ones who paid for the anti-Trump “dossier” that was manufactured by Fusion GPS and contrived by a foreign national, Christopher Steele, who based his unverified information on dubious Russian hearsay sources who may or may not exist. The FISA judges, assuming they even read the footnote, could never have discerned the truth because it was so well concealed.


  The political motivations and funding behind the “dossier” were crucial and indispensable facts that should have been highlighted to the court by the FBI and the DOJ, not obscured in a couple of footnotes that never revealed a clear and honest version of how the document was generated.


  This underscores just how sneaky and misleading top government officials were in their representations before the FISA judges. The FBI and DOJ well knew that they could mask the truth and get away with it. It is a documented fact that 99 percent of all FISA applications are approved.51 The government was aware of this and knew it would gain permission because the judges trusted officers of the court to be honest in their representations. The FISA court operates in secret. It is not an adversarial venue. No opposing views are presented because no other side is present. The integrity of the process is entirely dependent on the government being truthful and forthright.


  There were other unprincipled tactics employed by the FBI, some of which would constitute outright fraud in any other circumstance or venue. Did the bureau or the Justice Department ever advise the court it had fired Steele because he “lied”? No. They prevaricated in another carefully worded footnote that he was terminated only because of an “unauthorized disclosure of information to the press.”52 This was a half-truth, at best. Did they tell the court their second source, a media story, was based on the original source? No. That inconvenient fact was omitted.53 In short, the evidence revealed that Steele lied, then the FBI covered it up and misled the FISA court.


  Senate investigators also uncovered another extraordinary fact. Not only did the Clinton campaign fund Steele’s phony dossier, but Clinton’s allies provided some of the bogus information contained therein:


  Mr. Steele’s memorandum states that his company “received this report from (redacted) U.S. State Department,” that the report was the second in a series, and that the report was information that came from a foreign sub-source who “is in touch with (redacted), a contact of (redacted), a friend of the Clintons, who passed it to (redacted).” It is troubling enough that the Clinton Campaign funded Mr. Steele’s work, but that these Clinton associates were contemporaneously feeding Mr. Steele allegations raises additional concerns about his credibility.54


  Clearly, the Clinton campaign and her associates were the driving force behind the dossier that was used to spy on her political opponent and investigate the Trump campaign. But Comey appears to have covered up the FBI’s interactions with Steele. The Senate Judiciary Committee accused him of providing it with an account that was “inconsistent with information contained in FISA applications the Chairman and Ranking Member later reviewed.”55 The committee concluded, “it is unclear whether this was a deliberate attempt to mislead” members of Congress, and he thereafter refused “to resolve discrepancies he provided in a closed briefing and information contained in classified documents.”56


  One of the lesser known facts is that Steele himself cast doubt on the truth of his own “dossier.” In a defamation case brought against him in a British court, Steele was forced to answer questions propounded by what American courts call “interrogatories,” which are written questions that must be responded to under a signed “statement of truth.” In criminal jeopardy if he lied, Steele admitted that his claims against Trump in the “dossier” were derived from “raw intelligence” based on “limited intelligence.”57


  Steele further acknowledged his accusations against the Trump campaign were “unverifiable” and that his sources would likely deny the allegations. In a veiled reference to the partisan motivations behind the document—the role of Fusion GPS and the Clinton campaign—he cautioned, “its contents must be critically viewed in light of the purpose for and circumstances in which the information was collected.”58 This was a subtle way of confessing that Steele’s work was not worth the paper on which it was written. In plain language, it was an untruthful political attack intended to vilify an opposing candidate.


  In light of the FBI’s determination that Steele had “lied” to agents, Grassley and Graham requested that the Department of Justice open a criminal investigation into Steele’s conduct for potential prosecution of making false and misleading statements.59 The senators said Steele’s actions precipitated a chain of events that had a serious and harmful impact when it declared, “Mr. Steele’s apparent deception seems to have posed significant, material consequences on the FBI’s investigative decisions and representations to the court.”60


  Abuse of Power and Other Crimes


  Under the FISA law, the government was required to establish probable cause not only that Carter Page was acting as a foreign agent for Russia, but that he committed some identifiable federal crime while doing so.61 The “dossier” purported that Page was an agent working with the Kremlin to carry out a bribery scheme and other crimes, but beyond the wild assertions in the document, there was no other independent or supporting evidence. It appears that the FBI and DOJ relied entirely on Steele and his “dossier” in their probable cause proof of both agent and crime.


  Since the document itself was completely unverified, based on multiple hearsay, funded by an opposing political campaign, and compiled by a foreign national who admitted he was “desperate that Donald Trump not get elected,” it was woefully inadequate for the purpose of gaining a warrant to surveil. It might have been enough for a tabloid rag at the checkout counter of a supermarket. But it came nowhere near being sufficient in any court of law in America, especially a Federal Intelligence Surveillance Court deciding whether there was probable cause to grant legal approval to engage in one of the most serious intrusions on a constitutional right—that is, to spy on a U.S. citizen.


  Had the judges who signed the succession of four warrants to surveil Page known the truth about Steele and his “dossier,” it is highly doubtful that they would ever have signed off on it. The judges were relying on the honesty and integrity of the FBI and DOJ officials to be candid and forthright in their representations. After all, the lawyers who submitted and argued the matter were considered “officers of the court.” They were duty-bound by law and ethics to be truthful. It seems they were not. Instead, they appear to have concealed vital evidence and deceived the court.


  Comey, in particular, deserves recrimination. His signature is on the early warrant applications although he admitted to Congress that he believed the “dossier” was “salacious and unverified.” Within ten days of signing the first application, Steele was terminated for breaching his agreement not to speak with the media and lying about it. Comey should have immediately notified the FISA court that the FBI’s confidential informant was no longer a reliable source and ended the surveillance of Page. He did not. Instead, he allowed the spying to continue and signed two more warrant application extensions that were dependent on Steele and his “dossier.”


  As FBI director, Comey should never have allowed such an unsubstantiated document compiled by a biased and discredited source to be utilized to spy on an associate of a presidential candidate. The surveillance continued under Comey’s direction even after Trump became president.


  According to congressional investigators, FBI deputy director Andrew McCabe told Congress when he testified behind closed doors in December 2017 that the bureau had verified none of the claims in the “dossier,” except that Page had given a speech in Moscow.62 The speech, as pointed out, was not unusual and perfectly legal. The visit was also a matter of public knowledge which Steele could easily have acquired to insert in his “dossier” for the purpose of mischaracterizing it as some clandestine plot to conspire with the Russians. McCabe, like Comey, signed off on the last FISA application knowing full well its conspicuous deficiencies.


  Deputy Attorney General Sally Yates and her successor, Rod Rosenstein, also signed warrant applications affirming their belief in the contents of the “dossier,” its accuracy, and the reliability of their source, Steele. Surely, they also knew the legal justification for their surveillance was deeply flawed. Yet they did it anyway.


  If the dossier was the primary basis for the warrant to surveil and it was nevertheless unverified, as McCabe reportedly admitted to Congress, then the legal justification for the warrant to surveil was insufficient as a matter of law. This means that all evidence collected as a consequence of the surveillance can never be used in a prosecution of any person. In what is known as the “exclusionary rule” and a companion doctrine known as “the fruit of the poisonous tree,” the U.S. Supreme Court ruled that defective warrants and improper searches which violate a person’s constitutional rights under the Fourth and Fifth Amendments serve as a bar to any evidence derived therefrom.63 These rules apply specifically, but not exclusively, to cases involving wiretaps.64


  Whatever evidence the FBI, the Justice Department, or the special counsel extracted from Page’s emails, texts, and wiretapped conversations can never be used in any prosecution against him or anyone else. This effectively forecloses a “collusion” case unless evidence was acquired through other means completely unconnected to the “dossier.”


  However, high-ranking officials at the FBI and DOJ could and should be prosecuted for using their positions of authority to abuse the law and the constitutional rights of American citizens. At least six different felony statutes appear to have been broken.


  First, it is a crime for government officials to use their position to deprive someone of their constitutional rights. Known to some as the “abuse of power” statute (18 U.S.C. 242), its formal name is “Deprivation of Rights Under Color of Law.”65 Referring to the Department of Justice analysis of this statute found on the DOJ’s website, the following is stated:


  Section 242 of Title 18 makes it a crime for a person acting under color of any law to willfully deprive a person of a right or privilege protected by the Constitution or laws of the United States. For the purpose of Section 242, acts under “color of law” include acts not only done by federal, state, or local officials within their lawful authority, but also acts done beyond the bounds of that official’s lawful authority, if the acts are done while the official is purporting to or pretending to act in the performance of his/her official duties.66


  The FBI’s website offers the same legal interpretation.


  Some have suggested that this law applies only to cases involving discrimination against protected classes of people. This is not true. The Justice Department’s published opinion makes this clear:


  It is not necessary that the crime be motivated by animus toward the race, color, religion, sex, handicap, familial status or national origin of the victim.67


  What constitutional rights were violated? As to Carter Page, his right to privacy, affirmed by the U.S. Supreme Court as a constitutional right, was abridged by the actions of the FBI and DOJ when they spied on him. Also, his Fourth Amendment right to be secure “against unreasonable searches and seizures” in the absence of “probable cause” was violated.


  Donald Trump’s constitutional right to run for the public office of president may also have been violated, since it appears that the real purpose of the FBI’s criminal investigation and surveillance of his former campaign advisor was to discover incriminating evidence against Trump to impede or disrupt his candidacy and, later, his presidency with the taint of Russian “collusion.”


  Upon conviction, “the offense is punishable by a range of imprisonment up to a life term . . . depending upon the circumstances of the crime, and the resulting injury, if any.”68


  A second potential crime is perjury as set forth in 18 U.S.C. 1621 and 1623.69 These two statutes criminalize lying under oath (or in any statement under penalty of perjury) in federal court if a person “willfully subscribes as true any material matter which he does not believe to be true.”70


  Concealing important information regarding the “dossier” from the FISA court, such as the political source of funding, the deceit of the document’s author, and the unverified nature of its contents would be obvious “material” matters. It appears to have been done “willfully” because the FBI and the DOJ were aware of this information but chose not to disclose it.


  Because FISA court proceedings are held in secret, and the warrant applications are not made public, it is unclear what oaths or affirmations were made in court. If it was similar to most court proceedings, the perjury standards applied. The penalty upon conviction is a fine or imprisonment up to five years, or both.


  The third criminal statute that may have been violated is often treated as an alternative to perjury called “false statements” (18 U.S.C. 1001).71 It makes it a crime to falsify or conceal a material fact or “make any materially false, fictitious, or fraudulent statement or representation.” The law also prohibits the same conduct in “any writing or document.”72 This is a broader statute than perjury because the false statement need not be under oath.


  Although this law explicitly excludes judicial proceedings, it does apply to actions taken in executive branch matters. Since both the FBI and DOJ are part of the executive branch of government, any false statements made by those officials or an effort to conceal essential facts in the course of their official duties could be prosecuted as a crime.


  A fourth statute that is relevant is obstruction of justice (18 U.S.C. 1503).73 It is a crime to corruptly “endeavor to influence” a judge in any judicial proceeding. The term “corruptly” is defined as “acting with an improper purpose, personally or by influencing another, including making a false or misleading statement, or withholding, concealing, altering, or destroying a document or other information” (18 U.S.C. 1515(b)).74 Thus, concealing from the FISA judge the political motives, money, and bias underlying the dossier could constitute obstruction of justice.


  The punishment for committing this crime is incarceration up to ten years.


  The fifth statute that may have been violated is known as “major fraud” (18 U.S.C. 1031).75 This law is most often used to prosecute financial crimes, but the language encompasses a wide range of prohibited behavior. For instance, it is a crime to “knowingly execute, or attempt to execute, any scheme or artifice with the intent to defraud the United States.”76 If the FBI and the DOJ intentionally misled the FISA judge with a “dossier” they knew to be either false or unsubstantiated, this would constitute fraud, punishable by up to ten years behind bars.


  A sixth statute is a conspiracy law that criminalizes an agreement to defraud the government (18 U.S.C. 371).77 It requires proof that “two or more persons conspired either to commit any offense against the United States, or to defraud the United States.”78 A conspiracy prosecution could also be brought against the officials who worked in concert to commit any or all the above-referenced underlying offenses. The penalty reaches up to five years in prison.


  These are by no means all of the crimes that may have been committed by FBI officials and lawyers at the Department of Justice if, as it appears, they intentionally misled the FISA court judges in their four requests to surveil a member of the Trump campaign based on a document they must have known was deeply flawed.


  As for Christopher Steele’s potential criminal liability, lying to or misleading the FBI is a felony under 18 U.S.C. 1001.79 The Senate Judiciary Committee sent a criminal referral to the Justice Department, citing false and misleading statements.


  Glenn Simpson of Fusion GPS could also be prosecuted under this same statute if it is determined that his testimony before various congressional committees was less than forthcoming, especially his apparent failure to fully disclose the role Nellie Ohr played in developing the anti-Trump opposition research.


  In addition, Senator Grassley, chairman of the Judiciary Committee, sent a letter to the Department of Justice expressing his concerns that Simpson and his company, who had not registered as foreign agents, may have violated the Foreign Agents Registration Act (FARA)80 in its pro-Russia lobbying efforts in another case:


  The issue is of particular concern to the committee given that when Fusion GPS reportedly was acting as an unregistered agent of Russian interests, it appears to have been simultaneously overseeing the creation of the unsubstantiated dossier of allegations of a conspiracy between the Trump campaign and the Russians.81


  Fusion GPS claims the money it received came from an American law firm. However, a strict reading of FARA would not protect Fusion GPS from the legal requirement that it register as a foreign agent regardless of whether compensation was delivered through an intermediary.


  It cannot be overlooked that the actions of Hillary Clinton and her campaign, together with the Democratic National Committee (DNC), appear to have violated at least two laws.


  First, paying a foreign national for the anti-Trump “dossier” is illegal under 52 U.S.C. 30121.82 As explained in an earlier chapter, exchanging or donating information alone is not regarded by the law as a “thing of value” under the statute. However, paying for it, as the Clinton campaign did, clearly established its value, making it an illegal contribution from foreign nationals—Steele and the Russians who allegedly provided the damaging information. Fusion GPS was paid more than $1 million and Steele’s company, Orbis, received $168,000 for his work in compiling the “dossier.” This remuneration for a “thing of value” violated the law.


  Second, not properly disclosing the “dossier” payments in reports is also a violation of the Federal Election Campaign Act under 52 U.S.C. 30101.83 A formal complaint was filed before the Federal Election Commission in October 2017 alleging that the Clinton campaign and the DNC “failed to accurately disclose the purpose and recipient of payments for the dossier of research alleging connections between then-candidate Donald Trump and Russia, effectively hiding these payments from public scrutiny, contrary to the requirements of federal law.”84


  Many of the cases involving a breach of campaign finance laws result in civil penalties, such as fines. But in instances of egregious violations, criminal prosecutions and convictions have been brought by the Justice Department which has concurrent jurisdiction with the Federal Election Commission.85 n nationals for an unverified report to discredit a political opponent in a presidential campaign is about as egregious as one can imagine.


  Chapter 8


  


  Meeting with Russians Is Not a Crime


  A Constitution is not the act of a government, but of a people constituting a government; and government without a constitution, is power without a right.


  —THOMAS PAINE, RIGHTS OF MAN, PART 2, CHAPTER 4


  Why are foreigners on American soil allowed to volunteer their services and provide information to political campaigns in U.S. elections? The reason should be obvious—the Constitution.


  The First Amendment gives Americans the freedom to associate with whomever they want, including Russians. It gives people the freedom to exchange ideas and knowledge, even with foreign nationals. As long as the information conveyed is neither stolen nor classified, there is no crime. There is no civil wrong.


  We do not criminalize free speech and free association in America. Yet, there is this false mentality that all Russians are a threat to national security. Speaking to them is somehow a crime. It is not. The founders of our Constitution would be mortified at that notion.


  Some have asserted that the president’s son, Donald Trump Jr., had an absolute duty to notify the FBI of a meeting he had with a Russian lawyer at Trump Tower during the presidential campaign. Why? Where is that law or duty written? If it is not a crime to converse with, or obtain information from, a Russian, why should the FBI be notified? Why would agents be interested in legal activity? Even if a citizen learns of a crime, in most jurisdictions there is no affirmative duty imposed by law to report it to law enforcement.


  As much as the media, Democrats, and some uninformed lawyers may wish it to be, it is not a crime to meet with a Russian. Nor is it a crime to meet with a Russian lawyer or government official. Even gathering information from a foreign source in a campaign is permissible. Unwise and ill-advised, perhaps. Illegal, no.


  Many in the media are unschooled in the law and often oblivious to the Constitution. They became complicit in misinforming the public about the Trump Tower meeting. Rarely during an interview did a reporter or anchor ask the tough, challenging question, “What laws, specifically, were broken? Can you identify a precise statute?” The answer would have been a deafening silence.


  Our Constitution was never intended to embody a political point of view. It was made for people of fundamentally differing views. Unfortunately, those in Washington who should know that do not. And the media, which owes its existence to that esteemed document, seem to have forgotten its precious guarantees of freedom.


  The Trump Tower Meeting


  On June 9, 2016, Donald Trump Jr. and several others in the campaign met with a Russian lawyer, Natalia Veselnitskaya, who came to Trump Tower under the pretense of having negative information about Clinton. Little, if any, discussion about the Democratic nominee occurred during the meeting. The lawyer seemed mostly interested in pressing her case that Russian adoptions in the U.S. should resume.


  A year later, the New York Times published a story about the meeting, alleging the lawyer had connections to the Kremlin. Democrats and the media immediately seized upon it as evidence of “collusion” with the Russians and all manner of illegality.1


  Virginia senator Tim Kaine, Clinton’s former running mate, branded it “potentially treason.”2 Harvard law professor Laurence Tribe tweeted that “attempted theft of a presidential election in collusion with Putin is a serious felony and a high crime against the state.”3 Richard Painter, a former White House ethics lawyer for President George W. Bush, tweeted “this is treason” and “in the Bush administration we would have had him in custody for questioning by now.”4 Bear in mind that both Tribe and Painter sued Trump within days of his taking office claiming his business holdings violated the “emoluments” clause of the Constitution. That case was later dismissed. But it would suggest they already had a discernable bias against the new president that shaded their inflammatory condemnations.


  All three of these men are lawyers who earned their degrees at Harvard or Yale. Yet, their claims have little support in the law. This underscores the observation of Erasmus, the noted classical scholar who famously dismissed lawyers as, “A most learned species of profoundly ignorant men.”


  Let’s examine the charge. Treason is defined in Article III of the Constitution and codified in 18 USC 2381: “Treason against the United States shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort.”5


  Meeting with a Russian lawyer and, for the sake of argument, attempting to gather information, was not treason by any stretch of the imagination. Trump Jr. and other campaign associates were not levying war against the U.S., and they were not adhering to enemies of America. The U.S. was not, and is not, at war with Russia. Even if the president’s son received information from the Russian government or otherwise collaborated with foreign officials, it constituted neither waging war nor aiding the enemy as the law defines it.


  This was explained by Harvard Law professor Alan Dershowitz,6 as well as Carlton F. W. Larson, a professor of law at the University of California, Davis, who is authoring a book about treason. Larson wrote the following:


  Enemies are defined very precisely under American treason law. An enemy is a nation or an organization with which the United States is in a declared or open war. Nations with whom we are formally at peace, such as Russia, are not enemies. Russia is a strategic adversary whose interests are frequently at odds with those of the U.S., but for purposes of treason law it is no different than Canada or France or even the American Red Cross.7


  Before perpetuating the treason canard, Kaine, Tribe, and Painter should have reread the famous 1953 case of Julius and Ethel Rosenberg. They were convicted of espionage for delivering nuclear secrets to the Soviet Union. They were not charged with treason because the U.S. was not at war with the Soviets. Larson extrapolated an even more dire scenario that would still not constitute treason: “Indeed, Trump could give the U.S. nuclear codes to Vladimir Putin . . . and it would not be treason, as a legal matter.”8


  If meeting with a Russian lawyer or any other person connected or associated, however directly or indirectly, with the Kremlin was a crime, then a multitude of U.S. politicians who have met with Ambassador Kislyak might somehow be guilty of breaking the law. In these meetings, information is surely exchanged. No one has ever suggested that it rises to the level of treason or any other crime. Indeed, it is what diplomats and foreign officials do. It is what our officials do in foreign lands. Political campaigns are no different.


  Even if the Trump campaign had acted on information allegedly offered by the Russian lawyer, it would still not constitute treason. Conspiring to subvert the government does not rise to the level of treason. Under our Constitution, Americans are permitted to voice opposition to the government, rage against political opponents, support pernicious policies, or even place the interests of another nation ahead of those of the U.S.


  The only conceivable crime that might have some distant application can be found at 18 U.S.C. 371, entitled “Conspiracy to Defraud the United States.”9 In two cases, the U.S. Supreme Court broadened the statute to makes it a felony for two or more persons to enter into an agreement to interfere or obstruct a lawful function of the government.10 An election would be a lawful government function. However, the agreement must be done by “deceit, craft or trickery, or at least by means that are dishonest.”11


  So, let’s suppose that the Russian lawyer provided information that, as the email to Trump Jr. stated, “would incriminate Clinton and her dealings with Russia.”12 The Trump campaign then decided to act on the material by disseminating it to the public which would surely have a right to know. How is that deceitful or dishonest? It is not. In fact, it would be information vital to the public interest.


  In any case, a campaign is allowed to utilize any information available to it, provided it is truthful, regardless of its source. Even untruthful information would not be criminally actionable, although a civil lawsuit for defamation might ensue. The Trump campaign could have repeated a truthful claim against Clinton published in Pravda, run by the Communist Party of the Russian Federation, and it would violate no law.


  But this is not what happened. According to both Trump Jr. and the Russian lawyer, she offered no information about Clinton at all. In fact, the lawyer insisted the subject of the campaign was never broached. In an interview with Catherine Herridge of Fox News, Veselnitskaya said, “My meeting was not tied at all with Hillary Clinton or anyone involved with any Democrats and not at all with the presidency or the election.”13


  As for why an email sent by a business associate to Trump Jr. suggested that negative information about Clinton would be provided during the meeting, Veselnitskaya said, “I think he just exaggerated. I don’t know how he came up with this idea, but he decided to use this way to get Donald Trump Jr. interested in meeting with me.”14 The email was a classic bait-and-switch—dangle a tempting pretext to insinuate a lawyer into a meeting that was really about something else entirely. It had no relevance to the campaign or Clinton.


  Let’s play another “what if,” imagining Veselnitskaya is not telling the truth. What if she handed Trump Jr. a file and said, “Here is information that we hacked from the DNC and the Clinton campaign”? If the president’s son accepted the file with the full understanding that it was illegally obtained, then it is possible he could be accused of knowingly receiving stolen property. But there is no evidence this ever happened. Moreover, the government has always been reluctant to pursue cases involving the use or publication of stolen documents or information. The government, for example, tried unsuccessfully to stop the publication of the “Pentagon Papers,” but did not pursue criminal charges against either the Washington Post or the New York Times for making them public.


  There is one final law to be considered. Days after the media reported on the Trump Tower meeting, Nancy Pelosi held a news conference surrounded by like-minded Democrats, during which she declared that the president’s son had broken campaign laws:


  This is a campaign violation: soliciting, coordinating, or accepting something of value—opposition research, documents, and information—from a foreign national. Plain and simple.15


  Pelosi was wrong. So were others who joined the chorus of condemnation based on laws they have surely never read.


  The Federal Election Commission is the independent regulatory agency which enforces campaign laws enacted by Congress. On its government website, the FEC makes it clear that it is perfectly lawful for foreign nationals to be involved in American political campaigns:


  Even though a foreign national cannot make campaign contributions, he or she can serve as an uncompensated volunteer for a campaign or political party.16


  The commission goes on to explain that foreigners are “allowed to attend campaign strategy meetings and events.”17 They are allowed to contribute ideas, information, and advice. They are permitted to open their mouths and speak.


  None of this is considered to be a donation or “other thing of value” under the campaign statutes, as some Democrats, like Pelosi, and many in the media alleged. It is true that the Federal Election Campaign Act prohibits foreign nationals from making a “donation of money or other thing of value.”18 Is information, by itself, a “thing of value”? Sure, one can attach value to anything; just about everything has some measure of value. Words have meaning and, depending on the content, they often have value. But the campaign laws have never interpreted the giving of information as having value in this way. In fact, a close reading of the statute identifies specific examples of what “other thing of value” is supposed to mean in a campaign context, such as contributing to the cost of office space or electioneering.19 Conveying information is not a prohibited contribution.


  To the contrary, the Commission specifically states, “an individual may volunteer his or her personal services to a campaign without making a campaign contribution.”20


  The same language is found in both the Federal Election Campaign Act and the Code of Federal Regulations:


  The value of services provided without compensation by any individual who volunteers on behalf of a candidate or political committee is not a contribution.21


  Thus, information is a service and is permitted to be given by a foreign national who volunteers. Jonathan Turley, a law professor at George Washington University, reinforced this point when he wrote that if information constituted a thing of value, “the wide array of meetings by politicians and their aides with foreign nationals would suddenly become possible criminal violations.”22 Constitutional lawyer Robert Barnes took it a step further when he penned a column entitled, “If Trump Jr. Is Guilty, So Is Every Democrat Who Takes Information From ‘Dreamers.’ ”23 His headline and the content of his column make a valid point.


  Finally, prosecutors could never bring a criminal case against Trump Jr. because they would have to show that he knew he was somehow breaking the law in collecting information from a foreign national. How many people know that it might be, arguably, a violation of the law? I dare say, very few. The campaign laws require what is called specific intent. That is, the person who accepts the donation must “knowingly and willfully commit a violation” of the campaign law.24 For this reason alone, the Trump Tower meeting would not be the subject of criminal prosecution.


  The Kislyak Meeting at Trump Tower


  In May 2017, the Washington Post ignited a media firestorm by publishing a story that Jared Kushner and Michael Flynn met with the Russian ambassador, Sergei Kislyak, in December 2016 after Trump won the presidential election but before he was sworn into office on inauguration day.25 The article stated that Kushner broached a discussion about “the possibility of setting up a secret and secure communications channel between the Trump transition team and the Kremlin.”26 Both Kushner and Flynn were key members of the transition team preparing for the many challenges facing the incoming administration.


  Within an hour of the report, television anchors and pundits declared it a “bombshell”—their favorite description of anything related to Trump. Very few bothered to point out that nearly every recent president had established and relied on similar back-channel contacts with Moscow and other nations.


  Notably, President John Kennedy depended on two sets of back-channel communications with the Soviets to defuse the Cuban Missile Crisis in October of 1962. His brother Robert Kennedy, the attorney general, arranged an urgent deal with Soviet ambassador Anatoly Dobrynin to remove the missiles in Cuba in exchange for the U.S. removing obsolete missiles in Turkey. At the time, the State Department commandeered ABC correspondent John Scali to work out other details with Soviet Embassy official Alexander Fomin. A catastrophic nuclear exchange was averted.27


  It made no difference whether the idea of a private communications channel was broached before or after President Trump took office. It is a distinction without a difference. As then homeland security secretary John Kelly observed, “It’s both normal, in my opinion, and acceptable.”28 Richard Moss, a professor at the U.S. Naval War College, pointed out, “There’s a long tradition of it—it goes back as long as diplomacy itself.”29 He was right. Back-channels were utilized in the Roosevelt, Nixon and even the Obama administrations. Nevertheless, stories in the press persisted that laws must have somehow been broken.


  What Kushner did was neither improper nor different from what other incoming presidential administrations have done. It certainly did not constitute a crime.


  After the election and before Trump took office, Kushner received “over one hundred contacts with people from more than twenty countries” while he was acting on behalf of the president-elect.30 Previous entering presidents and their transition teams have engaged in similar contacts and conversations.


  According to Kushner’s public statement, he met with Kislyak to discuss improved relations and “to address U.S. policy in Syria.”31 Later, Kushner met with a Russian banker, Sergey Gorkov, “who could give insight into how President Putin was viewing the new administration and best ways to work together.”32 How exactly were those meetings counterproductive, uncommon, or illegal? They were not.


  Professor W. David Clinton, chairman of the Political Science Department at Baylor University, who co-authored the seminal book entitled Presidential Transitions and American Foreign Policy, told me that he read Kushner’s statement and found nothing wrong with his meetings with Kislyak.33 Professor Clinton pointed out that it is the very same practice employed by other presidential transitions:


  It is common for representatives of other governments to get in touch with the incoming presidential administration to begin informal relationships and address relevant issues. It is not unusual. Transitions are fairly long. The incoming administration needs to inform itself of foreign policy. Getting to know people and foreign governments is widely done and beneficial to the United States.34


  Innumerable accusations that Kushner violated the Logan Act were naive and without merit.35 The Act prohibits private citizens from interfering in diplomatic disputes with foreign governments. As Kushner’s statement explained, he did nothing of the sort. Because the meeting occurred after Trump was elected, but before he took office, the media and Democrats continued to claim that the Act was breached.


  No one has ever been convicted under the Logan Act, passed in 1799, largely because lawyers, judges, and constitutional scholars regard it as an unconstitutional affront to the First Amendment.


  A persuasive argument could be made that the Logan Act is no longer operable because it has remained dormant, if not dead, for more than two centuries. Prosecutors have long been schooled not to resurrect a statute that has fallowed for such a long period. Instead, it should be allowed to rest on the books of our criminal codes as a relic collecting dust.


  But even if it were somehow germane and valid, Kushner was not acting as a private citizen as the Act requires. He was acting in a wholly different capacity—as an incoming government representative of the person about to assume the presidency and the reins of the executive branch and who would be constitutionally authorized to conduct foreign affairs. Accepted historical precedent is also relevant. As Professor Clinton explained, other presidents have had detailed discussions with foreign governments before officially taking office.


  Kushner was preparing the forthcoming administration for the foreign policy challenges that lay ahead and establishing the kind of vital contact that would assist the new president in formulating effective relationships and policies. In other words, Kushner was doing his job. He did it in the same manner that other transition officials have done in previous administrations.


  In his appearance before congressional committees, Kushner explained that Trump had asked him to serve as the “point of contact” with foreign officials who were reaching out to discuss a variety of issues. Ambassador Kislyak wanted to discuss the fight against terror in Syria:


  He wanted to convey information from what he called his generals. He said he wanted to provide information that would help inform the new administration. He said the generals could not easily come to the U.S. to convey this information and he asked if there was a secure line in the transition office to conduct a conversation. General Flynn or I explained that there were no such lines.


  I asked if they had an existing communications channel at his embassy we could use where they would be comfortable transmitting the information they wanted to relay to General Flynn. The Ambassador said that would not be possible and so we all agreed that we would receive this information after the Inauguration. Nothing else occurred. I did not suggest a “secret back channel.” I did not suggest an on-going secret form of communication for then or for when the administration took office.36


  By his statement, Kushner disabused the media reports that he had sought some “secret back channel” to the Russian government. As it turned out, Russian generals apparently wanted to provide sensitive information on Syria that might prove helpful and sought a protected method to convey it. It was an attempt at cooperation and future coordination as the U.S. and Russia pursued a common goal—to destroy the ISIS caliphate in Syria.


  During the meeting, the Russian ambassador asked if there was a secure line in the transition office to conduct such a conversation. There was not. Kushner, interested in defusing the humanitarian crisis in Syria, asked if the existing communications at the embassy could be used. It could not. This impasse ended the discussion.


  Secure lines are not an extraordinary means of communicating with foreign governments. Indeed, they are conventional and unremarkable, especially when prospective military information is being shared.


  Democrats might feel the Trump team was adopting a dangerous and incorrect policy. They might believe the new administration was choosing the wrong allies. That’s a standard set of concerns one party has about the other. What an incoming administration does is the kind of thing elections decide. In this case, it was neither nefarious nor criminal.


  The media was undeterred. It changed tactics to speculate that Kushner committed a crime by omitting his Russian meetings when he filled out his security clearance forms. But the press scarcely mentioned that people frequently commit errors and omissions in filling out the complicated security forms and are rarely prosecuted because it is exceedingly difficult to demonstrate that information mistakenly omitted was, in fact, “knowingly falsified or concealed,” as the law demands.37 Since violation is not a strict liability crime, any prosecutor would have to prove “specific intent.” That is, Kushner tried to deliberately deceive the government. Incomplete paperwork, by itself, is not a crime.


  Kushner explained the error in his statement to Congress. His assistant mistakenly sent on January 18, 2017, what was only an uncompleted draft. It omitted all foreign contacts, not just the Russian meetings. The mistake was noticed immediately that same day, and the transition team was notified that night. The team promptly informed the FBI the next day and thereafter delivered supplemental information that disclosed “numerous contacts with foreign officials.”38


  Still later, a complete and accurate list was given to the bureau that disclosed all foreign contacts. These events were in no way a violation of the law nor criminal. In fact, the Security Clearance form instructs the applicant that the document can be updated and clarified as part of the clearance process.39 There was no evidence whatsoever that Kushner tried to deliberately deceive the government.


  For months, Kushner was mugged by the media mob with wild and baseless accusations of criminality. In truth, his crime was no crime at all. Sadly, very few reporters made an effort to place his meetings in the context of history and precedence, as Professor Clinton did. There was no attempt by the media at fairness or reasoned analysis.


  The late U.S. Supreme Court Justice Tom Clark once wrote, “This nation was dedicated to freedom under law, not under mobs.”40 Justice Clark cared deeply about the role of the news media in holding our government accountable. But he would be dispirited to see their embrace of “mobocracy,” as he once described it.


  Today’s mainstream media is the mob as a ruling class. They assert political control by denigrating and vilifying. No act by Trump or anyone in his administration, however slight, will be spared a full-throated “scandal” as declared by the media. All deeds are to be treated as potential crimes or impeachable offenses.


  Frankly, the media deserves a good mugging. Their treatment of Jared Kushner proves it.


  Sessions’s Interactions with Kislyak


  Other than a brief encounter, including a handshake, with Ambassador Kislyak at a speech in Cleveland during the Republican convention in July 2016, Senator Jeff Sessions, who campaigned for Trump, had one meeting of substance with Kislyak in his Senate office, in September 2016. The conference was requested by the ambassador because Sessions sat on the Armed Services Committee which dealt with military appropriations overseas in matters involving Russia.


  Later, during his confirmation hearing to be attorney general, Sessions did not mention the meeting when asked about any contacts between Trump campaign surrogates and any Russians. When news broke that Sessions had met with Kislyak, House Democratic leader Nancy Pelosi held a news conference to denounce Sessions as a liar, all but pronounced him guilty of perjury, and demanded his resignation.41 The media seized upon the meeting as evidence of Trump-Russia “collusion.”


  What did Sessions do to invite such condemnation? By his account, he told the truth. When asked by Senator Al Franken during his hearing about “a continuing exchange of information during the campaign between Trump surrogates and intermediaries for the Russian government,” Sessions responded as follows:


  I am not aware of any of those activities. I have been called a surrogate at a time or two in that campaign and I did not have communications with Russians, and I’m unable to comment on it.42


  In a subsequent questionnaire issued by Senator Patrick Leahy, Sessions answered “no” when asked the following:


  Several of the President-elect’s nominees or senior advisers have Russian ties. Have you been in contact with anyone connected to any part of the Russian government about the 2016 election, either before or after election day?43


  Sessions’s answer was “no.”


  As posed, the questions specifically asked Sessions about any exchange of information with the Russians by campaign surrogates and any discussion of the election itself. Following the hearing, the attorney general insisted that he responded honestly. That is, he never spoke with a Russian official on behalf of the campaign or about the election. In a statement, he said, “I never met with any Russian officials to discuss issues of the campaign. I have no idea what this allegation is about. It is false.”44


  According to Sessions, he had more than twenty-five conversations with foreign ambassadors in 2016 as a senior member of the Senate Armed Services Committee, including diplomats from Poland, Latvia, Lithuania, Hungary, Japan, Canada, and Australia.45 Twice he spoke with the Russian ambassador, Kislyak. On a third occasion, Kislyak was present at an event in Washington, but Sessions did not recall speaking with him.


  One meeting at a Heritage Foundation conference, co-sponsored by the U.S. Department of State, entitled “Global Partners in diplomacy,” was held in Cleveland during the GOP convention. Foreign ambassadors to the U.S. were invited to converse with American officials, including Sessions, about national security issues, trade, and other foreign policy matters. Sessions insisted that he spoke with Kislyak only in his capacity as a senator and never about the campaign or election.46


  The second meeting happened two months later in his Senate office. Again, Sessions maintained their conversation had nothing to do with electoral politics and everything to do with carrying out the functions of his job as a U.S. senator serving on the Armed Services Committee. Two of his senior staff members, both retired Army colonels, attended. Specific topics included combating terrorism and Russia’s interests in Ukraine.47


  At a news conference in March 2017, Sessions bristled at the notion that he had done anything wrong or had deceived Congress during his confirmation hearing:


  I never had meetings with Russian operatives or Russian intermediaries about the Trump campaign. And the idea that I was part of a quote, continuing exchange of information during the campaign between Trump surrogates and intermediaries for the Russian government is totally false.48


  Speaking with the Russian ambassador to the United States is neither exceptional nor incriminating. After all, Kislyak is stationed in Washington. His job is to communicate with U.S. officials and to advance his country’s agenda. Senators take meetings with foreign diplomats all the time.


  Case in point: Democratic Senator Claire McCaskill. After criticizing Sessions for meeting with the Russian ambassador and claiming she had never done so in her ten years on the Armed Services Committee, it turned out that her tweets betrayed her. Twitter account records showed that she bragged on social media about two of her meetings with Kislyak, in 2013 and 2015.49


  McCaskill wasn’t the only one. In fact, seven then-Democratic senators convened with the Russian ambassador in a single meeting in 2013.50 Kislyak was also a frequent visitor to the White House while Barack Obama was president with logs showing he visited at least twenty-two times.51 Photos were unearthed showing Senator Chuck Schumer together with Russian President Vladimir Putin.52


  As mentioned earlier, officials in the Hillary Clinton campaign also met with Kislyak, according to a Kremlin spokesman. However, almost no one accused Clinton of “colluding” with Russia.


  Importantly, there was no evidence to suggest that Attorney General Sessions was untruthful in his statements. The only dishonesty came from Pelosi who deliberately misrepresented the known facts and defamed Sessions by branding him a liar. As a nonlawyer, she could have used a primer on perjury. Under federal law, 18 U.S.C. 1621, perjury is knowingly and willfully making a false statement under oath.53 It does not take a great thinker to comprehend the plain meaning of the statute.


  Sessions was acting in his capacity as a United States senator during his encounters with Kislyak, and he reiterated that he did not discuss the election or campaign. This meant his statements to the Judiciary Committee were truthful, not lies as Pelosi claimed. Armed with no evidence, she convicted Sessions without the benefit of a trial. Her accusations and slurs were not just baseless, given the facts, but contemptible.


  It is easy for all to see now that Sessions broke no laws, breached no ethical rules, and “colluded” with no one. Nonetheless, at the time he was maligned and vilified by those who sought to impugn his honesty and integrity for nothing more than partisan politics. In June 2017, he was called before the Senate Intelligence Committee to defend himself and refute accusations that he had lied before Congress.54


  Senator Mark Warner, Democrat of Virginia, set the ugly tone when he began by misrepresenting Sessions’s testimony at his confirmation hearing in January, selectively reading only part of it and deliberately omitting the full question and full answer. It was a shameful cheap shot by Warner, driven either by malice or ignorance. Maybe both.


  Sessions would have none of it. He expressed his contempt for what he called scurrilous accusations against him. He said his confirmation testimony had been misconstrued to form the basis for the persistent falsehood that he deceived Congress and committed perjury. Partisans had perpetuated the distortion, and the media had run wild with it.


  At the hearing, the attorney general recited the full context of the question and his corresponding answer. He spelled out what he had already explained many times before. That is, he never met as a campaign surrogate with any Russian official:


  That was the context, and in that context my answer was a fair and correct response to the charge as I understood it. It did not occur to me to go further to other conversations or meetings.55


  Naturally, he had prior meetings with foreign officials. That was part of his duties as a U.S. senator on the Armed Services Committee. As for “collusion” with the Russians? Sessions became visibly angry when he declared:


  I have never met with or had a conversation with Russians regarding interference with the election. The suggestion that I participated in collusion to hurt this country, which I have served with honor for 35 years, is an appalling and detestable lie.56


  In his own quiet but deliberate manner, Sessions expressed disdain for the way he had been treated. Politicians and the media, animated by their unabashed scorn and visceral enmity toward Trump, had intentionally twisted Sessions’s words to smear him and further fuel the Trump-Russia investigation.


  CNN piled on the Sessions smear bandwagon when it published a story in late May 2017 accusing him of also “failing to disclose contacts he had with Russian officials” when he applied for security clearance.57 The network quietly walked back the story months later when documents revealed that the FBI had advised Sessions’s staff that he wasn’t required to disclose foreign contacts that were related to his duties as a U.S. senator.58


  Facts appeared to have gotten in the way of their reporting.


  Chapter 9


  


  Flynn’s Firing, Sessions’s Recusal, and the Canning of Comey


  It is never the law itself that is in the wrong; it is always some wicked interpreter of the law that has corrupted and abused it.


  —JEREMY BENTHAM, FRAGMENT ON GOVERNMENT, PREFACE (1 WORKS 231)


  The election of Donald J. Trump to the presidency was one of the most remarkable and improbable occurrences in American political history.


  Not since the founding of our nation had someone with no previous experience in elected public office, the military, or government been elevated to the nation’s highest office. Assembling a White House staff, cabinet, and leadership for the vast executive branch would have been an immense challenge for even a seasoned politician. Here, Trump was at a disadvantage. He therefore relied on many of the individuals who had joined his campaign and helped him achieve his unexpected victory. He did this out of loyalty and, to some extent, necessity. These were the people he knew and trusted.


  President Trump made some choices that, in retrospect, proved unwise or ill-advised. The selection of retired General Michael Flynn to serve as national security adviser and Senator Jeff Sessions to be attorney general presented problems for the new president both before and immediately after he was sworn into office. While these two men may not have been well-suited for their respective positions, Trump could not have anticipated that mistakes by them would embroil his administration in controversies that would haunt his first year in office, and beyond.


  Flynn was fired a mere twenty-four days into his tenure for allegedly being less than honest with Vice President Mike Pence in recounting conversations he had had with Russia’s ambassador to the U.S., Sergey Kislyak, during the transition period. While Flynn’s faulty memory of his discussions with Kislyak may or may not have justified his termination as the NSA, his interactions were lawful and consistent with what other presidential transition teams had done. The FBI and Department of Justice misinterpreted the law and misused their authority to try to entrap Flynn during an investigation that was utterly without factual merit or legal justification. The special counsel then pursued Flynn relentlessly, even though he had done nothing wrong.


  Jeff Sessions’s difficulties arose from an omission of fact, rather than the commission of any wrongful act. His testimony during his confirmation hearing was less than artful and complete. He either misunderstood a key question or, more likely, his answer was misinterpreted. As a consequence, Democrats on the Senate Judiciary Committee, together with a rabidly anti-Trump media, seized upon his perceived inconsistency and exploited it to pressure the new attorney general into an unrequired and imprudent recusal that would prove fateful to Trump. In disqualifying himself from matters related to Russia, Sessions made the mistake of relying on the advice of so-called ethics experts at the DOJ who misconstrued the law.


  Then, there is the notorious James Comey, whom the new president inherited as FBI director. Comey had blatantly violated FBI regulations in his handling of the Clinton email case and was justifiably fired by Trump. Upon his departure, in an act of retribution, Comey unlawfully absconded with government documents and leaked them to the media to precipitate the appointment of his friend and mentor Robert Mueller as special counsel to investigate the president.


  This became known as the Trump-Russia probe. In reality, it was a hoax. But the mistreatment of Flynn, the recusal of Sessions, and the firing of Comey were the flashpoints for specious claims that Trump not only “colluded” with Russians during the presidential election, but attempted to obstruct justice.


  These series of events created a political upheaval that would threaten to jeopardize the Trump presidency. Had Sessions not recused himself, there would have been no special counsel, Flynn would not have been prosecuted, and the frenzied fantasy of “collusion” would have been exposed for what it was—an illusion.


  But wicked interpreters of the law corrupted and abused it.


  Flynn Committed No Crimes


  Retired U.S. Army Lieutenant General Flynn spent more than three decades in a U.S. Army uniform, serving in command positions in both Iraq and Afghanistan.1 Appointed in 2012 by President Obama as director of National Intelligence, he retired two years later amid reports of acrimonious clashes over policy with the Obama administration.2 During the next two years, Flynn operated a private company providing intelligence and consulting services to businesses and foreign governments. Several clients had connections to Turkey and Russia. He registered only belatedly as a foreign agent by filing papers with the Department of Justice in March 2017, although his firm had previously registered with the Senate.3


  Early in 2016, Flynn signed on as a foreign policy and national security adviser to the Trump campaign despite being registered as a Democrat. At the Republican convention, he delivered an impassioned speech criticizing what he described as Obama’s “misguided” approach to international threats and attacked Hillary Clinton for violating the law in her mishandling of classified documents.4


  After Trump’s election victory, Obama reportedly warned the president-elect about appointing Flynn to a top national security position.5 Nevertheless, Trump selected the retired general to be his national security adviser. If the Obama White House had some genuine misgivings about Flynn, they were not serious enough to end his security clearance, which was renewed in April 2016.6 It appears that the outgoing president simply chaffed at anyone who dared to disagree with him publicly, as Flynn had done. His “warning” to Trump was probably driven by malice, not a concern over competence.


  During the transition and with only three weeks left before the inauguration, the Obama administration announced sanctions against Russia in retaliation for Moscow’s interference in the 2016 election. They included the expulsion of thirty-five Russian officials, as well as other measures. Obama signed the order on December 28, and it was made public within twenty-four hours. Instead of consulting with the incoming president, as other outgoing presidents had done, Obama acted unilaterally in what some perceived as a deliberate effort to disadvantage Trump.7


  The New York Times described the sanctions as “the strongest American response yet,” but also described Obama’s Machiavellian maneuver this way:


  They also appeared intended to box in President-elect Trump, who will now have to decide whether to lift the sanctions on Russian intelligence agencies when he takes office next month.8


  If Obama was doing whatever he could to make it difficult for his successor, he succeeded in provoking a reaction from the Trump team. The same day the sanctions were revealed, Flynn, who had already been named Trump’s NSA, consulted with senior members of the Presidential Transition Team about what, if anything, should be communicated to Russia’s ambassador about the sanctions.


  Flynn was directed to ask Moscow “not to escalate the situation and only respond . . . in a reciprocal manner.”9 It was a reasonable and measured approach which did nothing to undermine Obama’s actions, but sought to limit what might have been Russia’s punishing response. Indeed, it worked. On December 30, President Vladimir Putin announced his country would not retaliate. Clearly, Flynn and president-elect Trump had managed to defuse what could have evolved into a more volatile situation.


  It is uncertain whether Flynn knew it or not, but American intelligence agencies, still under the direction of the Obama administration, were listening in on his conversation with Kislyak and recording it. Armed with a transcript of it and without any legal justification whatsoever, the FBI decided to interview Flynn on January 24, 2017, in Washington D.C., just four days after Trump was sworn in. The bureau and, later, the special counsel, then spent the next eleven months pursuing Flynn as a criminal suspect. It is unclear what Flynn said to Kislyak because their secretly recorded interaction has never been made public. Nor do we know what Flynn told the FBI, because that interview has not been made available, either. As of this writing, the FBI and DOJ have refused to divulge a transcript of the conversation despite a formal request by the Senate Judiciary Committee more than a year ago.10


  However, in court documents filed against Flynn by special counsel Robert Mueller in December 2017, prosecutors claimed he “falsely stated that he did not ask Russia’s Ambassador to the United States to refrain from escalating the situation in response to sanctions imposed against Russia” . . . and he “did not remember a follow-up conversation in which the Russian Ambassador stated that Russia had chosen to moderate its response to those sanctions as a result of Flynn’s request.”11


  After battling the FBI and Robert Mueller’s special counsel team for the better part of a year, Flynn was charged with making a materially false statement to the FBI under a federal criminal statute, 18 U.S.C. 1001, and agreed to plead guilty to a single count.12 Although Flynn had previously insisted he did nothing wrong and broke no laws, he finally surrendered under the intense emotional strain and monetary pressures. His decision was understandable. Already, Flynn had been crushed financially trying to defend himself. His assets had dwindled, and he was forced to put his home up for sale to pay his mounting legal fees.13 Had he maintained the fight to clear his name, his defense bills would have run well into the hundreds of thousands of dollars.14 Having spent most of his professional career on a military salary, the retired general could ill afford it. He would have been left penniless and in debt.


  There were also reports that Flynn felt Mueller, who was scrutinizing every aspect of the general’s life, might take legal action against his son who had worked in his consulting firm and was also being targeted by the special counsel.15 If true, Flynn’s decision to throw in the towel seemed rational. Any loving father would sacrifice himself to protect a child. But these events serve as an example of how a ruthless prosecutor, if he so chooses, can exercise any means to coerce someone into copping a plea. Threatening to bring charges against a family member is an unconscionable act, but is used all too often by the heavy hand of prosecuting authorities. An individual of modest means is no match for the unbridled power and vast resources of government prosecutors. They can harass, intimidate, persecute, and break almost anyone, even an innocent person, and drive him to financial ruin. Brutal tactics by overzealous prosecutors are, sadly, endemic in the halls of justice.


  Flynn was never charged with “colluding” with Russia, notwithstanding the near constant connotations advanced by a breathless media that seemed convinced he was a Kremlin sympathizer or mole. It is a shame that Flynn never had his day in court. He would likely have won the case against him, for several reasons.


  First, under the relevant law, prosecutors must prove beyond a reasonable doubt that Flynn “knowingly and willfully” falsified a material fact.16 If his recollection of the conversation with Kislyak is inconsistent with the transcript, it is not a crime. If Flynn interpreted his discussion differently than the FBI, it is also not a crime.


  Let’s suppose the word “sanctions” was never mentioned while talking with Kislyak, but there was a general discussion about expelled diplomats, which was part of the sanctions package. Content and context both matter. Also, the length of the meeting is critical. If the subject of sanctions was merely a passing reference in a larger conversation about moving forward to establish better American-Russian relations in a new administration, then Flynn’s reported insistence that he did not recall all of the discussion seems more credible, making it a legally viable defense.


  A successful prosecution requires proof of what is called specific intent. That is, that Flynn made a false statement with the knowledge of its falsity, rather than because of confusion, mistake, or faulty memory. The defendant must have acted “willfully and knowingly.” Hence, if Flynn believed his statement to be true when he made it to the FBI, even though it was arguably false, the case against him cannot be proven.


  Second, the observations and impressions of the FBI agents who interviewed Flynn are not only relevant, but normally dispositive in deciding whether to even bring such a charge. Much depended on Flynn’s state of mind during the interview. Thus, the agents who posed questions and listened to the answers became important percipient witnesses to the issue of his “intent.” Did they walk away convinced that Flynn believed he was telling the truth and that any inaccuracies were unintentional? If so, no prosecution should have been brought.


  So, what opinions did the agents take away from their interview? It was not until after Flynn was fired that information began to trickle out that those agents had, indeed, concluded that the NSA director told them the unvarnished truth of what he recalled from his conversations. Evan Perez of CNN reported that no charges were expected and added the following information gathered from anonymous law enforcement officials:


  The FBI interviewers believed Flynn was cooperative and provided truthful answers. Although Flynn didn’t remember all of what he talked about, they don’t believe he was intentionally misleading them, the officials say.17


  Many people assumed Flynn would not be charged because the interviewing agents found the three-star general to be truthful. But months later, on December 1, 2017, Flynn surprisingly entered a guilty plea. That day, the Editorial Board of the Wall Street Journal dropped a stunning revelation:


  A congressional source also tells us that Former FBI Director James Comey told the House Intelligence Committee on March 2 that his agents had concluded that Mr. Flynn hadn’t lied but had forgotten what had been discussed.18


  Days later, Andrew McCarthy of National Review and a former federal prosecutor reported the same thing, with the following observation:


  Did (Mueller’s prosecutors) decide they knew better than the experienced investigators who were in the room observing Flynn’s demeanor as he answered their questions?


  I wonder whether Mueller’s team informed Flynn and his counsel, prior to Flynn’s guilty plea to lying to the FBI, that the interviewing agents believed he had not lied to the FBI.19


  Byron York of the Washington Examiner, who also confirmed Comey’s secret testimony, put it in context:


  To some Republicans, it appears the Justice Department used a never-enforced law and a convoluted theory as a pretext to question Flynn—and then, when FBI questioners came away believing Flynn had not lied to them, forged ahead with a false-statements prosecution anyway.20


  How is it possible that the FBI and the DOJ could determine that Flynn told the truth but allow the special counsel to charge him with lying? More importantly, did they hide critical information from Flynn’s lawyers that would have absolved their client of any criminal charge?*


  The third reason Flynn should never have been charged is directly related to the second reason. The potential testimony of the FBI agents constituted what is known as “exculpatory evidence,” which is any evidence the government possesses that is favorable to a defendant that would tend to exonerate him of guilt.


  In the well-known case of Brady v. Maryland and its progeny, the U.S. Supreme Court held that prosecutors have a duty to disclose such exculpatory evidence even if they are not requested by the defense to do so.21 It is the job, after all, of prosecutors to seek justice, not merely obtain convictions or guilty pleas under duress. Defendants are entitled to the constitutional protection of “due process” under the Fourteenth Amendment and to be treated fairly. Failing to turn over evidence helpful to a defendant is a severe violation of that treasured right, meriting a complete dismissal of the charge.


  The FBI had to have known that the conclusions of the interviewing agents would be exculpatory. There is no indication that they ever disclosed it to the accused or his counsel.


  The U.S. District Court Judge who presided over and accepted Flynn’s guilty plea on December 1, 2017, was Rudolph Contreras. Mysteriously, he was recused from the case days later. No reason was stated; nor was any conflict of interest cited. It was kept hushed. More than three months later, reporting by the Federalist, as well as Sara A. Carter, revealed the likely reason for the recusal. Investigators for the House Oversight Committee, digging through documents being scrupulously guarded by the Justice Department, discovered newly redacted text messages in which FBI counterintelligence chief Peter Strzok bragged about his close relationship to Contreras to his paramour, FBI attorney Lisa Page.22 Strzok had played a major role in the Flynn prosecution since he was one of two FBI agents who interviewed the then-NSA director and determined that he had told the truth.


  Why didn’t Contreras recuse himself on his own, as ethics rules require? The answer may be found in the text messages themselves. In one exchange dated July 25, 2016, Page exclaims, “Rudy is on the FISC! Did you know that? Just appointed two months ago.” Strzok replied, “I did. We talked about it before and after. I need to get together with him.”23 This was at a time when Strzok and the FBI were believed to have been compiling their unverified “dossier” to bring to a FISA court judge to gain a warrant to spy on Carter Page.


  In another audacious text, Strzok states, “I’m in charge of espionage for the FBI. Any espionage FISA comes before him . . .” As the Federalist reported, “The pair even schemed about how to set up a cocktail or dinner party just so Contreras, Strzok, and Page could speak without arousing suspicions that they were colluding.” Whether the dinner party ever took place is unclear. What is clear is that congressional investigators were convinced these texts were intentionally concealed from Congress and never turned over in an unredacted form.24 The texts may also be evidence of attempted undue influence of a judge, which would constitute obstruction of justice and, potentially, other crimes.


  The Flynn cased was handed off to another judge, U.S. District Court Judge Emmet G. Sullivan. He may have suspected something was amiss. Federal prosecutors and law enforcement are notorious for withholding exculpatory evidence. Sullivan had experience in the matter, having once presided over the corruption prosecution of former Alaska senator Ted Stevens, who was convicted. When it was later learned that prosecutors had been withholding evidence and creating false testimony, Judge Sullivan excoriated them and held them in contempt.25 The indictment against Stevens was then set aside, vacating the conviction.26


  After Flynn’s guilty plea, Judge Sullivan ordered Mueller’s team of prosecutors to produce “any information which is favorable to defendant and material either to defendant’s guilt or punishment. This government responsibility includes producing, during plea negotiations, any exculpatory evidence in the government’s possession.”27 Judge Sullivan pointed out that prosecutors had a responsibility to hand over to the defense any information that would have been helpful to him before he decided to enter his guilty plea.28


  A fourth reason the charge against Flynn should not have been brought is that the FBI had no legal basis even to question him because his conversations with Kislyak were not a crime. It is the job of the FBI to investigate crimes or potential crimes. They must have a reasonable suspicion of criminal activity. Yet, as previously explained, the Trump Transition Team’s interactions with the Russian ambassador were perfectly normal. Where was the crime? Nowhere. What reasonable suspicion existed? None.


  Dialogues with foreign governments occur during every transition. Some are quite lengthy and involved, as the new administration prepares itself for the foreign policy challenges that lay ahead. It would be profoundly unusual if they did not happen. In no way did Flynn’s discourse with Kislyak violate the Logan Act, which prohibits private citizens from interfering in diplomatic disputes between the U.S. and foreign governments.29


  For more than two hundred years since the passage of the Act in 1799, no one has ever been prosecuted under it. The reason is quite simple—the law is regarded by most legal scholars as contrary to the First Amendment and, therefore, unconstitutional. Since no person has ever been convicted, no court has ever ruled directly on its constitutionality.


  However, courts have commented on the Act from time to time. In 1964, the U.S. District Court for the Southern District of New York stated that it was likely unconstitutional because it is vague, overly broad, and ambiguous.30 Numerous scholarly publications have argued that the Act violates the right to free speech under the First Amendment. So, its legal efficacy is doubtful.


  Beyond that, the newly named national security adviser did nothing that would fall under the Act. He was serving as a representative of the incoming government, not as a private citizen as the Act requires. Moreover, Flynn did not interfere in a diplomatic dispute under the meaning of the Logan Act. To the contrary, he sought ways to de-escalate tensions over U.S. sanctions by asking the Russian government to limit its response “in a reciprocal manner.” He helped to prevent an international confrontation that could have intensified into something far more serious. By doing this, Flynn was acting for the benefit of the U.S. government and in a manner not inconsistent with the Obama administration’s wishes and policy. He could hardly be criticized for it, much less prosecuted.


  In the Statement of Offense against Flynn, the special counsel also cited calls made by Flynn to Russia and several other countries requesting that foreign officials vote against or delay a United Nations Security Council Resolution.31 However, this, too, would not fall under the Logan Act. The proposed resolution condemned Israel’s settlements as a “flagrant violation” of international law. This surely came as no surprise to the Russians or the Obama administration, since it conformed with the same public statement President-elect Trump issued the very day Flynn contacted the Russians about the pending vote.


  Trump tweeted: The resolution being considered at the United Nations Security Council regarding Israel should be vetoed.32


  There was nothing secretive or illegal about Flynn’s communications with Moscow. And in the end, it did not matter. Russia ignored Flynn’s request and voted in favor of the resolution which passed with fourteen votes.33 The U.S., under the direction of the Obama administration, took no position on the resolution. By abstaining, it neither supported the resolution nor opposed it. And since the measure imposed no sanctions, it was nothing more than an idle diplomatic statement.


  The FBI’s motives in interviewing Flynn can be traced to Sally Yates, an Obama holdover who was acting attorney general until Jeff Sessions could be confirmed by the Senate and sworn into office. Yates would later be fired by Trump when she refused to have the Justice Department defend his initial executive order on immigration, almost certainly because she disagreed with the policy. Her antipathy toward the new president made her a darling of the anti-Trumpers, even though her act of defiance was nothing more than classic insubordination. The president, in his decision to terminate her, was well within his Article II powers under the Constitution to “take care that the laws be faithfully executed.”34


  However, while she was still acting attorney general, it was Yates who directed Comey’s agents to interview Flynn.35 As America’s top law enforcement official, she must have known the Logan Act had no application, and she had, therefore, no legal justification for instructing the Bureau to even speak with Flynn. She ordered the agents to do it anyway, perhaps hoping to inveigle him in a way that would damage the new president.


  If Yates had been acting in good faith, she would have notified the White House counsel that the FBI wanted to speak to Flynn about a matter that involved a potential crime. She did not do so, and neither did the FBI director Comey.36 Had the White House been made aware of this critical information, it would either have rejected the interview outright for lack of legal cause or otherwise ensured that Flynn was represented by a lawyer during the interview. He was not. It was a seemingly unprincipled maneuver by Yates. But she was far from done.


  Undeterred by the agents who reportedly concluded that Flynn had not lied, Yates nonetheless decided to visit the White House two days after the interview. According to her testimony before the Senate Judiciary Committee, she warned White House Counsel Don McGahn that Flynn could be vulnerable to blackmail by the Russians because he had been deceptive about his discussions with Kislyak.37 This, of course, was a nonsensical scenario because FBI agents had determined that Flynn was telling the truth. In what way could the Russians use the truth as blackmail? Yates left out this tiny, but important, fact. Here is her account which stands as a textbook case of implying guilt by omission:


  We also told the White House Counsel that General Flynn had been interviewed by the FBI on February 24. Mr. McGahn asked me how he (Flynn) did and I declined to give him an answer to that.38


  Why didn’t Yates tell McGahn the truth—that FBI agents felt Flynn had given honest answers? Because that would have ruined the canard she was spinning that Moscow would somehow try to blackmail Flynn over a purported lie that was no lie at all. It is reasonable to conclude that Yates, who had been appointed by Obama, wanted the new president to fire Flynn, thereby wreaking havoc at the outset of his administration and generating a public scandal that would damage Trump. She seemed determined to make it happen, as her testimony revealed:


  Finally, we told them (White House Counsel’s office) that we were giving them all of this information so that they could take action, the action that they deemed appropriate. I remember that Mr. McGahn asked me whether or not General Flynn should be fired, and I told him that that really wasn’t our call, that was up to them, but that we were giving them this information so that they could take action, and that was the first meeting.39


  Yates did not, however, give the White House the full information. She seemed to have cherry-picked what could be misconstrued as fatal to Flynn, while concealing a fact that would have likely exonerated the adviser. It was a clever, but unethical, deception. If Yates had been forthcoming, she would have admitted that the Logan Act was not violated and that FBI agents had believed that Flynn did not lie to them. She should have then apologized for commandeering the FBI for a legally invalid purpose and promptly resigned. Of course, she did not do this.


  J. Christian Adams, a former Justice Department attorney, told Fox News he had no doubt about Yates’s motivation:


  She saw it as her mission to sabotage the incoming administration. We know she did it on the travel ban. Now we know she did it to screw over General Flynn.40


  The damage wrought by Yates accomplished the desired goal. Shortly after her visit to the White House, Flynn resigned as National Security Adviser amid mounting news accounts of impropriety.


  Illicit or corrupt actions in the treatment of Flynn were compounded by Comey and the deception he begat in numerous public statements during his book tour. In television interviews, he repeatedly insisted that he never told Congress that FBI agents who interviewed Flynn did not believe he had intentionally lied.41 Yet, days later the House Intelligence Committee made public a newly unredacted report that the FBI and DOJ had tried to block. It included quotes from a transcript of Comey’s testimony:


  Director Comey testified to the Committee that “the agents . . . discerned no physical indications of deception. They didn’t see any change in posture, in tone, in inflection, in eye contact. They saw nothing that indicated to them that he knew he was lying to them.”42


  According to the Senate Judiciary Committee in a letter dated May 11, 2018, Comey specifically told their committee the same thing—that agents who interviewed Flynn “saw nothing that led them to believe (he was) lying.”43 Was Comey lying when he testified before both congressional committees? Or was he lying during televised interviews to the American public in order to profit from his book?


  The disinformation, false accusations, and wrongful prosecution of Flynn invite another significant legal question. Who leaked Flynn’s conversations to the press? Whoever did so committed a crime.


  The Leakers Committed a Crime, Not Flynn


  Someone in the federal government had access to the content of the Flynn-Kislyak conversations secretly recorded by American intelligence agencies. The tapes and their transcripts were classified documents. Despite this, someone appears to have conveyed them to Washington Post reporter David Ignatius, a highly regarded journalist, who published the information in an initial column on January 12, 2017:


  According to a senior U.S. government official, Flynn phoned Russian Ambassador Sergey Kislyak several times on December 29, the day the Obama administration announced the expulsion of 35 Russian officials as well as other measures in retaliation for the hacking.44


  Several other stories followed in the next few weeks, including on the very day Yates visited the White House to talk about Flynn. The original and subsequent leaks were felonies by those who provided the information.


  18 U.S.C. 798 states as follows:


  Whoever knowingly and willfully communicates, furnishes, transmits, or otherwise makes available to an unauthorized person, or publishes . . . any classified information concerning the communication intelligence activities of the United States or any foreign government . . . shall be fined under this title or imprisoned not more than ten years, or both.45


  It matters not that the government leakers intended to reveal a deception by Flynn, assuming there was one (and the facts indicate otherwise). Any underlying motivation to serve the public good by disclosing a lie or misrepresentation is of no legal consequence under the statute.


  Ignatius described the person who first told him of Flynn’s recorded discussions with Kislyak as “a senior U.S. government official.” That person committed the crime stated above. Was it Yates? Was it James Clapper, the director of National Intelligence? Both had access to the recorded conversations. But it was Yates who used the contents to engineer Flynn’s firing at roughly the same time information was leaked to Ignatius and others. In their sworn testimony before Congress, both Yates and Clapper stated that they had no idea who leaked the information.46


  The Washington Post published numerous articles as Yates and the FBI were targeting Flynn. In most of the stories, the reporters added new information that could have only come from government sources who had access to the classified recordings and other materials. In one such story, the Post revealed that the Flynn-Kislyak conversations were corroborated by “nine current and former officials, who were in senior positions at multiple agencies at the time of the calls, spoke on condition of anonymity to discuss intelligence matters.”47


  The reference to “multiple agencies” is especially disturbing. It indicates pervasive criminality across many of the sixteen agencies that make up the U.S. intelligence community, all of whom could have gained access to the secret recordings of Flynn and leaked them to the press. The government has immense resources at its disposal to aggressively investigate these classified leaks. Individuals who illegally disclosed the information should be prosecuted as the law demands. This is particularly true since the evidence suggests that the cavalcade of media reports implying criminality on the part of Flynn likely contributed to his forced departure as national security adviser.


  Sessions Mistakenly Recused Himself from Russian Investigation


  Jeff Sessions was only three weeks on the job as attorney general when he held a news conference on March 2, 2017, to announce that he would recuse himself from any investigations involving Russia and the 2016 presidential campaign.


  He should never have done so. Neither the facts nor the law required his recusal. It was a grievous mistake that relegated the attorney general to a meaningless bystander to events that threatened to overtake the new administration. It also angered President Trump, who felt Sessions should have stood firm in the face of unwarranted criticism instead of backing down.


  Trump was correct in his assessment. He was entirely justified in his displeasure and frustration. Sessions had deceived his boss by concealing his intent to recuse himself from the federal investigation into Russia’s meddling in the 2016 election and any connections between the Trump campaign and Moscow.


  By his own admission during a Senate Intelligence Committee hearing in June 2017, Sessions began setting his recusal in motion within hours after being sworn in as attorney general on February 9.48 On his first full day as AG, he stated that he immediately met with Justice Department officials to discuss stepping aside from the case and took preliminary steps to do so. Trump apparently had no idea this was going on behind closed doors at the DOJ. Here is part of Sessions’ testimony:


  I basically recused myself the first day I got into the office because I never accessed files, I never learned the names of investigators, I never met with them, I never asked for any documentation.49


  Clearly, Sessions was considering disqualifying himself well before he took the oath of office. It was not something that dawned on him the moment he raised his right hand in the Oval Office ceremony. And there stood the president, expecting his new attorney general to serve the nation fully and honestly. The next day, Sessions began his recusal, but did not make it official or public until three weeks later.


  Failing to disclose such a material matter to the president was a serious betrayal. Perhaps the former senator from Alabama was so desperate for the job that he did not care that his recusal might undermine the presidency of the man who nominated him to be the nation’s chief law enforcement officer. Or maybe Sessions was naïve in convincing himself that neglecting to disclose such a material matter was somehow inconsequential. It was not.


  Trump was disgusted and angry when he learned of the recusal. At a news conference in the Rose Garden he vented:


  I am disappointed in the attorney general. He should not have recused himself almost immediately after he took office. And if he was going to recuse himself, he should have told me prior to taking office, and I would have quite simply picked somebody else. So, I think that’s a bad thing not for the president, but for the presidency. I think it’s unfair to the presidency.50


  While it was unconventional, if not unprecedented, for a sitting president to publicly disparage his attorney general, Trump was right. He was entitled to know the truth, but Sessions actively hid it from him. He deserved an attorney general who, at the outset, was forthright about his intentions, not someone who was concealing his plan to step aside from a major investigation that would surely impact the new administration. In so doing, the attorney general “sandbagged” the president. Sessions’s deception also deprived him of Trump’s confidence and trust which are essential to the job of attorney general. This ethical impropriety rendered Sessions unfit to serve.


  But for Sessions’s deceit, it is unlikely that a special counsel would have been appointed. Instead, Sessions’s replacement in the Russia case, acting attorney general Rod Rosenstein, took it upon himself to appoint Robert Mueller to preside over the probe. This played neatly into the scheme admittedly devised by fired FBI director James Comey, who just happened to be Mueller’s close friend and long-time professional ally. This will be explored in the next section of this chapter.


  Sessions told the Senate Intelligence Committee he was “required” to recuse himself under the Code of Federal Regulations, 28 CFR 45.2.51 However, this was an incorrect reading of the rules. The language of this section offers broad latitude and discretion for Sessions to have remained involved. The ethical standard is a subjective one. Moreover, a strict reading of the regulations does not cover a matter like the Russia probe as it existed at the time of his recusal.


  When Sessions was sworn in, the FBI’s examination of Russian meddling was officially a counterintelligence case, not a criminal investigation, according to Comey’s sworn testimony.52 It is a critical distinction. Here is how the regulation reads, in relevant part:


  No employee shall participate in a criminal investigation or prosecution if he has a personal or political relationship with:


  
    	Any person or organization substantially involved in the conduct that is the subject of the investigation or prosecution; or


    	Any person or organization which he knows has a specific and substantial interest that would be directly affected by the outcome of the investigation or prosecution.53

  


  The operative words in the regulation are “investigation or prosecution.” At the moment of Sessions’s recusal, neither of these two conditions were present. If the bureau’s investigation had, in fact, been criminal when Sessions took office, then, arguably, he might have been correct in recusing himself. But it was not.


  At roughly the same time the attorney general disqualified himself, FBI director James Comey told the House Intelligence Committee that the investigation into Russian meddling was a “counterintelligence” case which involved information gathered by law enforcement to protect against espionage.54 Significantly, the case had not advanced to the stage of an official criminal probe, much less a prosecution, as the recusal regulation prescribes.


  Former federal prosecutor Andrew McCarthy published two excellent columns explaining the distinction and then concluded as follows:


  Counterintelligence investigations should not trigger disqualification or recusal of an attorney general unless and until the investigation turns up incriminating evidence that could form the basis for a criminal investigation—and a possible prosecution.


  It was unnecessary for Sessions to recuse himself from the broader counterintelligence investigation. It is not a criminal inquiry, and Regulation 45.2 explicitly applies only to criminal investigation or prosecution.55


  McCarthy’s point was that Sessions relied on a recusal rule that applied to an altogether different kind of investigation, not the one taking place when the attorney general mistakenly disqualified himself. Assuming Comey’s description of the case to Congress was accurate, there was no evidence of criminality connected to the Trump campaign and, thus, no need for Sessions to have removed himself, as McCarthy explained.


  What about Flynn, who had been questioned by the FBI and fired by Trump? This had nothing to do with Russia’s interference in the election and no correlation to activities of the Trump campaign. It was triggered by the FBI’s and DOJ’s misapplication of the Logan Act, as noted earlier, seemingly unconnected to a counterintelligence probe by the bureau. Sessions might have been compelled to recuse himself from the Flynn investigation, but there was no requirement that he step aside from a counterintelligence investigation related to Russia.


  When Sessions consulted officials at the Justice Department the day he arrived, he may well have been misled by those Obama holdovers who had been running the department for the last eight years. Were their recommendations that he disqualify himself influenced by their political convictions? Quite possible. It is also conceivable that they did not bother to apprise themselves of the true nature of the FBI’s investigation. Had they done so, they would have realized that a counterintelligence matter in no way required disqualification of the attorney general under the relevant regulation.


  Sessions’s contacts with Kislyak were negligible. Their only meaningful discussion during the election occurred when Sessions was acting in his official capacity as a U.S. senator, not as a surrogate of the Trump campaign. He insisted they never spoke about the election. Why then did he feel compelled to recuse himself from a matter involving Russia’s interference in the election? If he answered all questions truthfully in his confirmation hearing and was, therefore, uninvolved in any alleged “collusion” with the Russian ambassador, there was no valid reason for him to disqualify himself from overseeing the FBI’s counterintelligence probe. Instead, Sessions capitulated to the demands by Democrats (and some Republicans) for his removal which were based on misrepresentations of their meeting. Sessions unwittingly played neatly into the hands of Trump’s political adversaries.


  The attorney general recused himself from a case that, by legal definition, did not involve a crime that can be found anywhere in America’s criminal codes. Indeed, there was no criminal investigation at the time he disqualified himself. Did he not read the statutory law? Did he not comprehend the recusal regulation he cited? What prosecutor removes himself from a criminal investigation that might not happen and based on a law that does not exist? Sessions reacted incorrectly to a politically driven narrative that had no support in the law.


  Other attorneys general have presided over investigations involving potential crimes within their administrations. Attorney General Loretta Lynch, for example, oversaw the FBI’s criminal investigation of Hillary Clinton in its entirety. Even when her involvement was revealed in the infamous tarmac meeting with Bill Clinton, she did not recuse herself. Instead, she said she would accept the recommendations of the FBI. In her testimony before the House Judiciary Committee, she admitted that she was the person who “made the decision” not to charge Clinton with any crimes.56


  If ever there was an instance in which an attorney general should have recused herself under Regulation 45.2, it was the Clinton case. Yet Lynch declined to do so despite her private and personal contact with the husband of the subject of the investigation. By comparison, Sessions had no known contact with anyone suspected of being involved in Russian meddling in the 2016 campaign. Yet, he recused himself in the confused or misguided belief that he was required to do so. Lynch was obligated under the law, but Sessions was not.


  Sessions can be legitimately criticized for a variety of failures. He resisted producing documents involving the anti-Trump dossier which were subpoenaed by the House Intelligence Committee. He spent months ignoring pleas from members of Congress to reopen the case against Hillary Clinton for likely violations of the Espionage Act in the use of her private email server, obstruction of justice for destroying more than 30,000 emails under congressional subpoena, and potential self-dealing for profit through her foundation. His efforts to investigate the unmasking of Trump aides during intelligence surveillance by the Obama administration appeared less than vigorous. His reluctance to investigate the possible criminal conduct of James Comey is baffling, given substantial evidence that the fired FBI director may have falsely testified before Congress, stolen government documents, and leaked them to the media. Of course, contorting the law to clear Clinton was deserving of its own investigation.


  Sessions may have been a decent United States senator. But in his first year in office, he proved to be an ineffectual feckless attorney general whose only real achievement seemed to be alienating the president. Amid Trump’s public denunciations of Sessions, he offered a letter of resignation which was, regrettably, not accepted by the commander in chief.57 Trump was right when he said that choosing Sessions as attorney general was one of the “worst” decisions he had made.58


  Among Sessions’s many mistakes, recusing himself from the Russia investigation had the most serious consequences for the Trump presidency and the country. Had he maintained his authority over the matter, it is doubtful that a special counsel would ever have been appointed. And Comey’s manipulations upon being fired would have been the subject of an appropriate investigation by someone other than the department’s inspector general who has no jurisdiction to compel Comey and other departed FBI agents to answer questions or produce documents.


  The Firing of James Comey


  James Comey should have been fired the day he held a very public news conference in July 2016 announcing his recommendation that Hillary Clinton not be criminally prosecuted for mishandling classified information and jeopardizing national security. He acted without authorization and in dereliction of his duty to follow the policies and regulations established by both the FBI and the Department of Justice. In so doing, he demeaned the work of the agency he led, damaged the integrity of the nation’s premier law enforcement agency, and breached the public’s trust.


  In various congressional appearances, Comey offered a variety of excuses for why he thought extraordinary circumstances demanded him to engage in extralegal actions.59 But none of them justified violating the fundamental rule of law as Comey did.


  Within two weeks after the U.S. Senate confirmed Rod Rosenstein as deputy attorney general, he authored a report that recommended to the president that Comey be fired. The FBI director reports directly to the deputy AG. So, in that context, President Trump acted expeditiously in accepting Rosenstein’s counsel.


  The president appeared to think this move would be treated as a win-win. Over the previous year, both parties had accused Comey of incompetence, grandstanding, and attempting to sway the presidential election one way or the other. This early in his tenure, President Trump still underestimated the Democrats’ fecklessness.


  Democrats, of course, were quick to condemn the president for discharging Comey. Many of them were the same politicians who denounced the director in late October 2016 for abusing his authority and unduly influencing the election when he sent a letter to congressional leaders briefly reopening the Clinton case only days before the election. But in Washington, hypocrisy is endemic and memories are fleeting.


  However, the greatest hysteria over Comey’s firing emanated from the media. Comparisons to Richard Nixon’s infamous “Saturday Night Massacre” abounded, with accusations that Trump used the bungled Clinton case as an excuse for firing Comey and that the president’s true purpose was to quash the Trump-Russia probe. This demonstrated that most talking heads know little about presidential history and how FBI investigations work. The director’s departure did not stop the bureau’s ongoing probe into Russian meddling and any alleged “collusion.” It was Comey who was dismissed, not the career professionals at the agency. The counterintelligence case continued and so, too, did Congressional investigations into the same matter. They did not miss a beat. But the media frenzy advanced unabated because so many who occupy newsrooms across America harbor unabashed contempt for Trump and his unconventional approach to governing.


  Comey’s lack of integrity and defiance of rules and principles of law were his downfall. His unchecked ambition and desire to thrust himself into the public limelight only exacerbated his mistakes of judgment and deed.


  Rosenstein’s scathing critique of how Comey abused his authority, usurped the power of the attorney general, and broke FBI/DOJ rules is worth reviewing:


  I cannot defend the Director’s handling of the conclusion of the investigation of Secretary Clinton’s emails, and I do not understand his refusal to accept the nearly universal judgment that he was mistaken. Almost everyone agrees that the Director made serious mistakes; it is one of the few issues that unites people of diverse perspectives.


  My perspective on these issues is shared by former Attorneys General and Deputy Attorneys General from different eras and both political parties.60


  In his three-page summary, Rosenstein detailed multiple acts of misconduct by Comey. The FBI director took it upon himself to assume the powers and duties of the attorney general in deciding the Clinton case and chose to announce his findings, without notice to the Justice Department, in a nationwide news conference. This was in clear contravention of regulations that restrict certain conduct by FBI employees. As Rosenstein noted, “the FBI Director is never empowered to supplant federal prosecutors and assume command of the Justice Department. The Director announced his own conclusions about the nation’s most sensitive criminal investigation, without the authorization of duly appointed Justice Department leaders.”61


  Comey should have determined whether there was evidence to justify prosecution, then turned the matter over to federal prosecutors to decide whether an indictment of Clinton was warranted. Rosenstein cited the opinions of six former top Justice Department officials who all agreed. Comey’s obstinate refusal to admit his errors only reinforced the need to fire him. In a stinging rebuke, Rosenstein added, “The FBI is unlikely to regain public and congressional trust until it has a Director who understands the gravity of the mistakes and pledges never to repeat them.”62 Hence, Comey was canned for reasons that were entirely justified, an apoplectic media and howling Democrats notwithstanding.


  Almost immediately, demands for impeachment of President Trump were heard in the corridors of Congress. The liberal media were crazed with excitement over the prospect that the president had obstructed justice in trying to block the Russian investigation. In truth and in law, neither scenarios were remotely rational.


  Chapter 10


  


  Obstruction of Justice


  Men are more often bribed by their loyalties and ambitions than by money.


  —JUSTICE ROBERT H. JACKSON, UNITED STATES V. WUNDERLICH, 342 U.S. 98 (1951)


  There is nothing wrong with ambition. But ambition without character or principles is what turns good men into bad men. They well know right from wrong, but are too willing to hide the truth in favor of advancing their own designs. Their loyalty is to themselves alone.


  It is, therefore, ironic that James Comey, the fired FBI director, penned a tome entitled A Higher Loyalty: Truth, Lies, and Leadership.


  The real truth is that Comey’s unchecked ambition is what led to his demise. It is the classic story of how power corrupts.


  Comey took it upon himself to decide Hillary Clinton’s fate in the email scandal that bedeviled her 2016 presidential campaign. He presumptuously exceeded his authority, mangled the rule of law, and arrogated partisanship over principles. His superiors at the Department of Justice eventually condemned his actions.


  They found that he “flouted rules and deeply engrained traditions, and guaranteed that some people would accuse the FBI of interfering in the election.”1 Indeed, many Americans did. For this, he was appropriately fired.


  But Comey was unchastened and determined to avenge the indignity of his dismissal. The notion of how to do it came to him, he said, when he awakened “in the middle of the night.”2 He resolved to leak government documents he had furtively taken from FBI headquarters to harm President Trump. It was an act of shameless hypocrisy, since Comey had promised the president, “I don’t do sneaking things, I don’t leak, I don’t do weasel moves.”3 Thus, the man who had previously been asked to enforce the law against leakers, became a notorious leaker himself.


  He also became the chief witness in a politically motivated, albeit misguided, attempt to accuse the president of obstructing justice. Comey fashioned himself the innocent victim in what became, at its core, a clever plan to incriminate Trump for words and deeds that bore no resemblance to the law of obstruction.


  Trump Did Not Obstruct Flynn Case


  The day after the February 13, 2017, resignation of national security adviser Michael Flynn, a national security meeting was convened in the Oval Office at the White House. Vice President Mike Pence, FBI director James Comey, Attorney General Jeff Sessions, and other senior security officials attended. According to Comey, President Trump asked the FBI director to remain behind as others departed. A conversation allegedly ensued in which the Flynn case was discussed. Here is Comey’s account as told to the Senate Select Committee on Intelligence when he testified four months later:


  The President then returned to the topic of Mike Flynn, saying, “He is a good guy and has been through a lot.” He repeated that Flynn hadn’t done anything wrong on his calls with the Russians, but had misled the Vice President. He then said, I hope you can see your way clear to letting this go, to letting Flynn go. He is a good guy. I hope you can let this go. I replied only that “he is a good guy.” (In fact, I had a positive experience dealing with Mike Flynn when he was a colleague as Director of the Defense Intelligence Agency at the beginning of my term at FBI.) I did not say I would “let this go.”4


  Comey’s story of what Trump is supposed to have said was contained in a memorandum composed by the director. After he was fired, he arranged for it to be delivered secretly to the New York Times. Comey did not want to leak it himself, so he gave his memo to a friend—a law professor—with instructions that it be surreptitiously conveyed to the media.5 It was a quintessential maneuver by Comey—sneaky, underhanded, and self-serving. He wanted to damage Trump after being sacked, but didn’t want to dirty his own hands with the actual deed.


  Later, during his Senate Intelligence Committee testimony, Comey came clean, perhaps realizing that he would eventually be found out and did not want to run the risk of perjuring himself. But along with his admission, he offered an astonishing explanation for his motivation: he did it for the sole purpose of triggering the appointment of a special counsel in a blatant effort to manipulate the legal process against Trump.6 He bragged about what he’d managed to accomplish. If ever there was an act of retribution or vengeance, this was it. But it also constituted an apparent crime by Comey, which will be discussed later in this chapter.


  Thanks to Comey’s engineered leak, the mainstream media immediately ran stories claiming that Trump’s remarks were evidence of obstruction of justice for attempting to derail any investigation into Flynn’s conduct.7 But wait, what investigation? When Comey met with Trump, the director already knew that Flynn had told the truth when he was interviewed by FBI agents in January. The investigation should have been closed. Why wasn’t Comey honest and forthright with Trump by telling him that Flynn had largely been cleared by his agents of any wrongdoing? Flynn’s conversations were perfectly legal and not a violation of the Logan Act, which Comey surely knew. And Flynn’s responses to the agents who questioned him were deemed by them to be truthful, which Comey also knew.


  Comey’s unconscionable deception leaves three possibilities. First, there never was a conversation with Trump about the fired NSA, meaning Comey invented it to harm Trump. Second, Comey embellished his account of what was said. Or, third, there was a discussion about Flynn facing legal jeopardy, but Comey concealed the fact that Flynn had done nothing that violated the law. In each case, Comey appears to have been dishonest.


  The White House responded to Comey’s leak by denying the conversation, stating “while the president has repeatedly expressed his view that General Flynn is a decent man who served and protected our country, the President has never asked Mr. Comey or anyone else to end any investigation, including any investigation involving General Flynn.” The statement went on to say, “This is not a truthful or accurate portrayal of the conversation between the President and Mr. Comey.”8 Months later, Trump repeated his denial when he tweeted, “I never asked Comey to stop investigating Flynn. Just more Fake News covering another Comey lie!”9


  Comey’s testimony about his conversation with Trump prompted widespread speculation among Democrats and the media that the former director’s good friend Robert Mueller would use his appointment as special counsel to bring charges against the president for obstruction of justice or, at the very least, a report that could be used for impeachment proceedings by Congress. Senator Dianne Feinstein, who is not a lawyer but is the top Democrat on the Senate Judiciary Committee, surmised, “what we’re beginning to see is the putting together of a case of obstruction of justice.”10 Feinstein should have gone to law school.


  Obstruction of justice is defined in a series of statutes, the most relevant of which is 18 U.S.C. 1505:


  Whoever corruptly . . . influences, obstructs, or impedes or endeavors to influence, obstruct, or impede the due and proper administration of the law under which any pending proceeding is being had before any department or agency of the United States . . . shall be fined under this title, imprisoned not more than 5 years, or both.11


  A “pending proceeding” would include an FBI investigation. As noted in chapter 2, the operative word in the statute is “corruptly.” Because it is a somewhat fungible term that can be subject to varying interpretations, it was given an explicit meaning in a subsequent code section, 18 U.S.C. 1515(b), which also included examples of specific acts that would constitute behaving “corruptly”:


  As used in section 1505, the term “corruptly” means acting with an improper purpose, personally or by influencing another, including making a false or misleading statement, or withholding, concealing, altering, or destroying a document or other information.12


  Assuming Comey’s account of what Trump said is true on its face, the president’s words or actions do not satisfy any of the examples of a “corrupt” or “improper” purpose stated in the statute. No false statements, no withholding or concealing, and no altering or destroying evidence have been alleged by Comey or anyone else. Did Trump do any of those things or ask the director to do them? Reread Comey’s statement. The answer is no.


  Obstruction of justice is a specific intent crime, which means a person must specifically intend to obstruct or interfere with an investigation. Proof is dependent on the precise consciousness and purpose of the actor, in this case, Trump. There was nothing specific in the words the president allegedly used. His allusions to Flynn were vague and ambiguous. They could be interpreted in a variety of ways and with different meanings.


  Obstruction is an easy accusation for someone like Feinstein and the media to throw around, but it is exceedingly difficult for a prosecutor to prove in a court of law because the wording of the statute is exact and unequivocal. Indeed, courts have interpreted it quite narrowly. The U.S. Supreme Court, in the case of Arthur Andersen v. United States, defined the term “corruptly” as it applies to a companion obstruction statute (18 U.S.C. 1512) as follows: “wrongful, immoral, depraved, or evil.”13 The high court ruled that consciousness of wrongdoing is required.


  Let’s compare this to the words allegedly uttered by Trump. The president is supposed to have said, “I hope you can see your way clear to letting this go, to letting Flynn go. He’s a good guy. I hope you can let this go.” Trump’s statement bears no resemblance to the requirements of the statute or the Supreme Court explanation of a corrupt purpose. There is no lie, threat, or bribe, and no pernicious act. Trump’s words were not “immoral, depraved or evil” in any sense. Under no legal interpretation could the president have obstructed justice.


  Former Special Assistant U.S. Attorney at the Department of Justice Fred Tecce argues that the president’s remarks do not come close to satisfying the legal requirements of obstruction of justice:


  At the time of the conversation with Comey, the FBI Director was aware that Flynn had been truthful with the FBI—Trump didn’t know that, but Comey did. So, it begs the question as to how Trump could form the requisite intent to corruptly influence an investigation that at that point was not even an investigation or, at best, had revealed that Flynn had done nothing wrong.


  Trump’s words were aspirational. How Comey took them is of no avail. The question is Trump’s state of mind at the time and these words fail to indicate any intent to corruptly obstruct or impede anything.14


  Hoping or wishing for an outcome is not the same as directing or ordering someone to end an investigation or clear a suspect.


  By contrast, if the president had said, “Bury whatever incriminating evidence you might have, exonerate Flynn and end the investigation of him entirely or you are fired,” that might, arguably, constitute obstruction of justice. It would include two “corrupt” elements—a threat and concealing evidence. It would also be regarded as an edict or mandate to stop the Flynn investigation.


  Of course, this analysis ignores the fact that the president denied he ever spoke the words ascribed to him. With no known witnesses to corroborate Comey’s claim, a prosecutor would be loath to consider bringing such a case based on one person’s word. It is the definition of reasonable doubt.


  President Trump’s remarks about Flynn, if true, were not a directive to drop the investigation of him. It was not even a request, although Comey claimed he perceived it to be. His perception of what he heard is not, under the law, what proves obstruction; it is the specific intent of the speaker. In his introductory statement to the Senate Intelligence Committee, Comey asserted, “I had understood the President to be requesting that we drop any investigation of Flynn in connection with false statements about his conversations with the Russian ambassador in December.”15 How Comey interpreted the president’s words is irrelevant. As the statute makes plain, the intent of the person speaking the words proves obstruction, not how the listener may construe it.


  Comey was schooled in the law and knew that his story of the Oval Office meeting was not obstruction of justice at all. During his Intelligence Committee appearance, Senator James Risch posed the key question:


  SEN. RISCH: Do you know of any case where a person has been charged for obstruction of justice or, for that matter, any other criminal offense, where they said or thought they hoped for an outcome?


  COMEY: I don’t know well enough to answer. The reason I keep saying his words is I took it as a direction.16


  Comey’s answer was a misdirection. He claimed he really couldn’t answer, then shifted to how he interpreted the president’s words, which is irrelevant under the obstruction statute. Senator Risch continued to pursue the issue:


  SEN. RISCH: You don’t know of anyone ever being charged for hoping something, is that a fair statement?


  COMEY: I don’t as I sit here.17


  Intelligence Committee chairman Senator Richard Burr asked Comey quite directly whether he thought the president was trying to obstruct justice. As expected, Comey demurred by claiming, “I don’t think it’s for me to say whether the conversation I had with the president was an effort to obstruct.”18 His response was curious. Comey was all too willing to usurp the authority of the attorney general in deciding that Clinton broke no laws, but was reluctant to say whether Trump did. While there was no legal basis for declining to answer the pivotal question, Comey dodged the answer for a reason. If he had said, under oath, that he regarded the president’s words as obstruction, Comey might have incriminated himself in a crime known as “misprision of felony” (18 U.S.C. 4).19


  Misprision of a felony is similar to aiding and abetting a crime or accessory after the fact. It requires a showing that someone has knowledge of a felony and conceals it. What constitutes concealment? The case most often cited, Neal v. United States, stated: “there must be a concealment of something such as suppression of the evidence or other positive act.”20 In that case, evidence of a theft crime was allegedly stored or concealed in a golf bag.


  Comey composed his memo and stored it somewhere until he was fired as FBI director. He either kept it at his home or took it with him when he was terminated. Either way, he considered it to be of significant value. One could argue that he regarded the memo as evidence of a felony (obstruction) and took affirmative steps to suppress it until he later chose to leak it to the media.


  Which is more likely: Comey thought he would get away with misprision of a felony, or he thought the memo looked bad enough to be used as a political shield if he’s ever fired? Why did he wait several months and only after he was cashiered to act on his memo?


  People who serve in law enforcement have a special duty to immediately report knowledge of a felony to a person of higher authority, not simply bury it somewhere in a file or take it home to use sometime in the future for blackmail or retribution. The FBI director’s superior is the deputy attorney general at the Department of Justice. In his testimony, Comey admitted he did not inform anyone at the DOJ.21 His excuse was that he did not think the deputy AG would be in that position for very long, which is no excuse at all. Thus, it is reasonable to conclude that Comey did not believe the president obstructed justice and he, therefore, had no duty to report it.


  Comey was pressed on this issue during his hearing. Unbelievably, he claimed he did not know whether FBI officials have a duty to report a crime that has been committed:


  QUESTION: You’re unsure whether they would have a legal duty?


  COMEY: That’s a good question. I’ve not thought about that before. There is a statute that prohibits misprision of a felony—knowing of a felony and taking steps to conceal it. But this is a different question. Let me be clear, I would expect any FBI agent who has information about a crime to report it.22


  Comey expected his agents to report evidence of crimes, yet he did not do so himself. He filed away his memo, took no action, and never informed the Justice Department. His actions indicate he knew his memo was not evidence of a crime. He well recognized that the president’s comments about Flynn did not have a “corrupt” or “improper purpose” and were never intended to obstruct or impede an investigation that had already found no wrongdoing by the national security adviser.


  Comey’s memo was treated as a “smoking gun” only because the media and Democrats, prompted by the former director himself, peddled it that way. At most, the Oval Office conversation was an uncomfortable encounter. But that did not stop Comey from exploiting it later to smear the man who fired him. In this respect, the ex-director succeeded.


  Although the president’s supposed remarks about Flynn appeared to be more of an observation than an order, Trump could have ordered Comey to end any criminal pursuit of his former NSA and been acting well within his authority to do so. This was conceded by Comey during his testimony when he endorsed what many constitutional scholars have long maintained. That is, the president has broad constitutional powers to stop investigations and potential prosecutions:


  I am not a legal scholar, but as a legal matter, the president is the head of the executive branch and could direct, in theory . . . anyone being investigated or not. I think he has the legal authority. All of us ultimately report in the executive branch to the president.23


  On this point, Comey was right. Article II of the Constitution contains what is known as the “vesting clause.” It states, “The executive Power shall be vested in a President of the United States.”24 This means he has full power over the executive branch of government and his decisions are not subject to congressional restraint. He can direct any agency or department to take whatever course of action he deems appropriate or, in the alternative, to refrain from taking action. In this case, Trump was empowered to order Comey to end his pursuit of Flynn, although that is not what he did.


  Alan Dershowitz, professor at Harvard Law School and a prominent constitutional scholar, argued that Trump’s actions were perfectly permissible and historically supported:


  Until recently, presidents—from Adams to Jefferson to Lincoln to Roosevelt to Kennedy—played active roles in deciding who to investigate and prosecute. In recent years a tradition had developed under which the FBI and the criminal division of the Justice Department were more independent of the White House. But this tradition did not and could not limit the constitutional authority of the president, especially in the absence of legislation.


  It is clear, therefore, that Trump acted within his constitutional authority if he directed Comey to end his investigation of Flynn. It follows from this that he certainly acted within his authority if he merely requested or hoped that Comey stand down.25


  Dershowitz was wise to emphasize the importance of presidential precedent. No one ever accused President Obama of obstructing justice when, in a televised interview on Fox News, he acknowledged that Hillary Clinton was “careless” in mishandling classified documents, but insisted she did not jeopardize national security.26 This was a thinly disguised statement to the FBI and the Justice Department that he did not want her to be prosecuted. He did not “hope” or “wish” that she be cleared. Obama articulated a very specific statement tailored to the law that his former secretary of state should be absolved of any wrongdoing. He didn’t need to issue a direct order to Comey or Attorney General Loretta Lynch. His nationally televised words conveyed the unmistakable message not to bring criminal charges against Clinton, incriminating evidence notwithstanding.


  Right on cue, Comey reacted to Obama’s statement as the president surely intended. The director adopted Obama’s argument, in nearly identical language, when he announced that Clinton had been “extremely careless” but had not “intended to violate laws governing the handling of classified information.”27 Comey acceded to the president’s wishes. Yet, never once did Comey complain that Obama was interfering in, or obstructing, a potential prosecution, although the president’s intent that the case be dropped can plainly be inferred from his words.


  If Obama did not obstruct justice, neither did Trump. Under the First Amendment, both were entitled to express their opinions about the respective cases and the individuals involved. Indeed, under the “vesting clause,” both presidents could have been far more aggressive in ordering an end to the probes. They would have been well within their constitutional powers to do so.


  The only reason Trump has been accused of obstruction is because Comey, Democrats, and the liberal media shaped it into one of their favored anti-Trump narratives. It is part of a much larger narrative casting Trump’s unusual style as breaking the law, when he’s only breaking the establishment’s unwritten rules.


  In making decisions on who should or should not be prosecuted, the FBI and DOJ have enormous latitude. So, too, does the president, who can command the direction of their investigations and prosecutions or instruct that cases not be pursued. This is a legitimate executive function derived from the “take care” clause in Article II of the Constitution, which states that the president “shall take Care that the Laws be faithfully executed.”28 Such decisions invariably involve judgment and discretion. Eugene Kontorovich, law professor at Northwestern University, made this point when he observed:


  No laws are enforced 100 percent. Lots of people commit crimes; lots of prosecutors know about them and decide not to charge those crimes. Executive discretion and prioritization are part of the justice system.29


  A prime example of such discretion can be found in President Obama’s executive action to shield millions of undocumented immigrants from prosecution and deportation.30 Was the president obstructing justice by actively interfering in potential prosecutions? No. While it is true that litigation ensued to reverse the president’s order, no one argued that his action to halt prosecutions constituted obstruction under the law. Whereas Obama had issued a written order directing that prosecutions be deferred or dropped, Trump merely expressed a “hope” that Flynn would be cleared. The same mainstream media and Democrats who applauded Obama for his expressed order condemned Trump for his vague and elastic comments to Comey.


  Former Assistant U.S. Attorney Doug Burns dismisses the notion that Trump obstructed justice in his comments to Comey about Flynn:


  The Trump statement to Comey was certainly ill-advised; however, it did not amount to obstruction of justice. First, the statute requires evidence of a corrupt intent, and nothing in the statement provides any such evidence. Second, the president can direct the Justice Department to drop a case as he is the attorney general’s boss. Last, the president can pardon Michael Flynn. As such his statement alone does not amount to obstruction of justice.31


  There was no evidence the president acted “corruptly” or with an “improper purpose,” as the law of obstruction requires. Those who accused him of it either misunderstood the statutes and case law or deliberately misinterpreted them for political reasons.


  Firing Comey Was Not Obstruction of Justice


  President Trump’s firing of Comey did not constitute obstruction of justice for many of the same reasons that his conversation about Flynn did not rise to the level of obstruction. The president is constitutionally authorized to fire any political appointee in the executive branch of government. They report to him and serve at his pleasure.


  The best evidence of this came from the words of the man who was fired. The day after he was terminated as FBI director, Comey wrote a letter to his colleagues at the bureau that stated:


  I have long believed that a President can fire an FBI Director for any reason, or for no reason at all.32


  Comey was correct. Under the Constitution, the president has unfettered power to discharge the FBI director or anyone else in the executive branch who was politically appointed to his or her position. Trump could have offered no reason and been constitutionally entitled to act. However, in Comey’s case, Trump had ample cause for firing him. Comey’s direct supervisor was the deputy attorney general, Rod Rosenstein. As explained in the last chapter, Rosenstein spelled out several incidents of serious malfeasance by Comey in his mishandling of the Clinton email case that more than justified the decision, and the deputy AG recommended to the president that the director be dismissed.33 So, too, did the attorney general, Jeff Sessions, who endorsed the decision.34 Trump cited these reasons and recommendations in his letter to Comey, dated May 9, 2017.35


  Rosenstein’s endorsement that Comey be fired had been months in the making. In his testimony before both the House and Senate, he disclosed that he first broached the idea in a discussion with then-senator Jeff Sessions in the winter of 2016–17.36 Hence, it was not a judgment motivated by some nefarious desire to interfere in the Flynn investigation or the Russia probe. The plan had been gestating for several months and predated Trump’s conversation with Comey about Flynn. Instead, relieving the director of his duties was an effort “to restore the credibility of the FBI” because, as Rosenstein described it, Comey had “damaged public confidence in the bureau and department.”37


  The ink was barely dry on Trump’s letter firing Comey when the president’s critics began assailing the move as a clear case of obstruction of justice. Trump, they proclaimed, was interfering with the Trump-Russia investigation. This was untrue, and the facts do not support the argument. Not only was the president empowered to make such a decision and did so based on good cause, but the testimony of key people confirmed there was no such interference.


  In a hearing before the Senate Intelligence Committee after Comey was fired, Acting FBI Director Andrew McCabe stated, “There has been no effort to impede our investigation to date.”38 Days later, Deputy Attorney General Rod Rosenstein told Congress, “There never has been . . . any political interference in any matter under my supervision in the United States Department of Justice.”39


  Comey himself disabused the notion that anyone had attempted to interfere in an FBI investigation when he responded this way to a general question about undue influence while testifying before Senate Judiciary Committee on May 3, 2017:


  I’m talking about a situation where we were told to stop something for a political reason, that would be a very big deal. It’s not happened in my experience.40


  That was Comey’s story before he was fired. After he was dismissed, he changed his tune and testified on June 8, that he “understood the President to be requesting that we drop any investigation of Flynn” during the February 14 Oval Office meeting.41 So which was the truth and which was a lie? It is likely that Comey’s first account, when he was still the director, was the more accurate one. Had the president tried to obstruct the Flynn case months earlier, surely Comey would have said so when first questioned by Congress about any interference in FBI investigations. Only after he was fired, as an aggrieved or disgruntled ex-employee, did Comey have a motive to smear Trump by suggesting that the president had tried to impede the probe. But how would that even be possible? Trump fired Comey, not the entire FBI. Their investigation continued regardless of who was at the helm as director.


  The subject of potential obstruction was also raised in a June 2017 Senate Intelligence hearing where other Trump administration officials testified. In the wake of a Washington Post report that claimed the president tried to intervene in the Russia investigation, the director of national intelligence, Dan Coats, said, “I have never felt pressure to intervene or interfere in any way with shaping intelligence in a political way or in relation to an ongoing investigation.”42 National Security Agency director Mike Rogers offered similar testimony. “In the three-plus years that I have been the director of the NSA, to the best of my recollection I have never been directed to do anything I believe to be illegal,” Rogers said. “I do not recall ever feeling pressured to do so.”43


  Following Comey’s firing, the president sat for an interview with NBC’s Lester Holt. During the questioning, Trump referred to the Russia probe. Instantly, the president’s opponents seized upon the televised interview as irrefutable proof of obstruction. It was not. A rigorous reading of what Trump said confirms that his intent was not to interfere with or end the Russia investigation, but to place someone who was neutral and competent in charge, given that Comey had committed multiple acts of wrongdoing in his handling of the Clinton case and had also refused to tell the public the truth that Trump was not personally under investigation.


  Trump emphasized that he intended to fire Comey, “regardless of the recommendation” by Rosenstein and Sessions, although their guidance and endorsement was influential:44


  TRUMP: And in fact, when I decided to just do it, I said to myself—I said, you know, this Russia thing with Trump and Russia is a made-up story. It’s an excuse by the Democrats for having lost an election that they should’ve won.


  HOLT: But were—are you angry with Mr. Comey because of his Russia investigation?


  TRUMP: I just want somebody that’s competent. I am a big fan of the FBI. I love the FBI.45


  Trump went on to explain that, “as far as I’m concerned, I want that thing to be absolutely done properly.”46 He then suggested that an even longer investigation might be appropriate to uncover all the facts:


  TRUMP: But I said to myself I might even lengthen out the investigation. But I have to do the right thing for the American people. He’s (Comey) the wrong man for that position.47


  As the interview continued, Trump expressed his frustration that Comey had repeatedly told him that he was not personally under investigation, yet refused to make that information public by telling the truth. According to the president, Comey “said it once at dinner and then said it twice during phone calls.”48 Despite Comey’s reluctance to be honest with the American people, Trump made it clear that he never sought to halt the investigation:


  HOLT: Did you ask him to drop the investigation?


  TRUMP: No, never.


  HOLT: Did anyone from the White House ask him to end the investigation?


  TRUMP: No, no. Why would we do that?49


  The president reiterated that Comey’s earlier malfeasance called into question his ability to lead any significant probe, as well as the FBI itself. “I also want to have a really competent, capable director. He’s not. He’s a showboater,” said Trump.50


  The president insisted he did not ask that the Russia case be dropped and, to date, there is no evidence to the contrary.


  All of this invites the question, was there anything damaging in Comey’s memos? If these government documents, taken from FBI headquarters by Comey, were the foundation for any claim of obstruction, what exactly did they contain?


  For the better part of a year, the FBI and Department of Justice guarded the memos with the utmost secrecy, refusing to release them to Congress. Finally, under threat of contempt, the documents were handed over on April 19, 2018, and immediately made available to the public. The memos were notable for what they did not contain. Although Comey was quite detailed about what occurred during his meetings with the president, not once did he claim that Trump had tried to obstruct the FBI’s investigation. To the contrary, in one memo dated March 30, 2017, the president encouraged Comey to continue his investigation to determine whether anyone in his campaign collaborated with the Russians because “it would be good to find that out.”51


  So where was the evidence of obstruction? If it was not found in Comey’s stolen memos and was not discerned from Trump’s interview with NBC, how could it ever be shown, much less proven in a court, that he harbored a “corrupt” or “improper purpose,” as the law of obstruction demands? The answer is that no such evidence existed. None. Like the fabricated argument of Trump-Russia “collusion,” there was no case for obstruction of justice.


  If Comey is the key witness in any obstruction case, then the following exchange during his Senate Intelligence Committee hearing is likely the best evidence that neither Trump nor anyone else attempted to impede the Russian investigation:


  SEN. BURR: Did the president at any time ask you to stop the FBI investigation into Russian involvement in the 2016 U.S. elections?


  COMEY: Not to my understanding, no.


  SEN. BURR: Did any individual working for this administration, including the justice department, ask you to stop the Russian investigation?


  COMEY: No.52


  Some have suggested that comments made by the president to visiting Russian officials in the Oval Office the day after Comey was fired might somehow serve as evidence of obstruction. They do not. The New York Times reported that when Foreign Minister Sergey Lavrov and Ambassador Sergey Kislyak came calling, Trump allegedly quipped, “I just fired the head of the FBI. He was a crazy, a real nut job. I faced great pressure because of Russia. That’s taken off.”53


  The statement, assuming it was accurately reported, does not prove a “corrupt” intent to dismiss Comey for the hidden purpose of halting his investigation. More plausibly, it is evidence that Trump felt pleased and optimistic that someone else would be in charge of the case who could be objective, unbiased, and “competent.”


  In a desperate search for some other act of obstruction, the Los Angeles Times reported that a statement issued to the media by Donald Trump Jr. describing his Trump Tower meeting with a Russian lawyer during the campaign was untruthful and, therefore, it was being examined by the special counsel as evidence of obstruction.54 This is patently ridiculous. Let’s assume the media statement did not accurately describe the full extent of the meeting. Let’s assume it was a bald-faced lie. Lying to journalists is not, and never has been, a crime. If it were otherwise, just about every politician in Washington, D.C., would be behind bars.


  However, the statement describing the meeting at Trump Tower was, at its core, accurate. Here is the relevant part:


  We primarily discussed a program about the adoption of Russian children that was active and popular with American families years ago and was since ended by the Russian government, but it was not a campaign issue at the time and there was no follow up. I was asked to attend the meeting by an acquaintance, but was not told the name of the person I would be meeting with beforehand.55


  Both the Russian lawyer and Trump Jr. have stated that the meeting, scheduled under false pretenses, was a conversation about Russian adoptions and little more. A subsequent statement issued by the president’s son explained that the lawyer claimed to have information “that individuals connected to Russia were funding the Democratic National Committee and supporting Ms. Clinton.” But, Trump Jr. added, “her statements were vague, ambiguous and made no sense. No details or supporting information was provided or even offered.”56 Moreover, in an interview with Fox News, the Russian lawyer insisted there was no discussion whatsoever about Clinton, and she had no such damaging information about the candidate.57


  Whether President Trump dictated the press statement or participated in its composition is of no legal consequence. Even if it was an attempt to cover up an effort to deceive the media, that is not a crime. The fact that a revised statement was later issued providing a more extensive and complete account of the Trump Tower meeting proves nothing other than a desire to be more forthcoming and transparent. It is not an admission that the original press release was evasive or deceitful.


  There is one more argument that militates against any claim of obstruction in the firing of Comey or any other of the actions mentioned herein. It is hard to make a case for obstructing a noncrime. As a legal matter, it can be done with some jurisprudential gyrations. But from a practical and reasoned standpoint, it is difficult for a prosecutor to argue that the president intended to obstruct an inquiry that he felt confident would prove his innocence. With no evidence that he ever colluded with the Russians during the campaign, the investigation of Trump was entirely without merit. If the president knew he did nothing wrong, it makes little sense that he would try to impede a probe into no wrongdoing.


  It is clear that Trump felt falsely accused and wrongfully convicted in the court of public opinion. Democrats and the liberal media were relentless in banging the daily drum that Trump had engaged in all manner of illegality, despite a paucity of evidence. Beleaguered and under siege, the president implored Comey to tell the public the same truth he had been told in private—that he was not under criminal investigation. Comey, who probably thought he had the upper hand, refused to lift the black veil of suspicion. He failed to do the right thing. It is no wonder the president became exasperated with the FBI director and chose to find a replacement who could be honest, competent, and fair.


  Former federal prosecutor Doug Burns is convinced there were ample grounds to fire Comey, none of which amounted to obstruction of justice:


  Comey’s announcement of a no prosecution of Hillary Clinton was totally improper, as FBI officials or agents never make such prosecutorial decisions. Similarly, Comey’s factual condemnation of her was totally inappropriate. And last, his explanations of the law were both bizarre and incorrect. While the president did himself no favors in his interview with NBC’s Lest Holt, legally the Comey termination was not obstruction of justice.58


  While no legitimate case can be made against Trump for obstruction, a case can be made that Comey committed crimes.


  Comey’s Theft of Government Documents


  For years, James Comey carefully cultivated a public portrait of himself as a grown-up Boy Scout—honest and morally straight. The truth is quite different. His actions belie the virtuous image he sought. It was all an illusion designed to mask the kind of conduct that most people find reprehensible. The record shows that he was less than honest, engaged in acts of questionable legality, and abused his power to further his ambitions.


  One of the more stunning moments during Comey’s testimony before the Senate Intelligence Committee in June 2017 occurred when he confessed that he deliberately leaked to “a friend” the contents of the presidential memorandums memorializing his conversations with Trump.59 He directed that friend, Daniel Richman of Columbia Law School, to leak the information to the New York Times with the objective that it would trigger the appointment of a special counsel to investigate the man who had just fired him. It was a devious scheme, to be sure. Comey knew the media would be more than willing to trash Trump by contorting the memos’ contents and misconstruing the law to accuse the president of obstruction of justice. Journalists and pundits did not disappoint.


  The opening sentence in the Times story on May 16, 2017, did not recite facts derived from the memos, but drew an unsupported conclusion that “President Trump asked the FBI director, James Comey, to shut down the federal investigation into Mr. Trump’s former national security adviser, Michael T. Flynn, in an Oval Office meeting in February.”60 Ipso facto, obstruction. The headline was nearly identical to the first line. Thus, anyone who did not read past the title of the story or the opening sentence was led to believe that Trump had probably committed a crime.


  Of course, this is not what happened in the February meeting, according to Comey, who testified on June 8 about his conversation with Trump, narrating the encounter from his memos. Indeed, at the congressional hearing, Comey specifically quoted Trump’s vague comments about Flynn as “hoping” he would be cleared.61 That is not the same thing as “asking to shut down” an investigation, as the Times would have its readers believe. The Times story went on to raise the specter of obstruction and, sure enough, the next day Comey’s longtime friend and ally Robert Mueller was appointed special counsel. For the fired FBI director, it was mission accomplished. His media leak achieved his desired purpose.


  In defense of his actions, Comey offered an explanation that was, in equal parts, erroneous and obtuse. He claimed that the seven presidential memos he took with him when he was fired were his personal property. If he believed that, he is not much of a lawyer. The FBI’s policy manual states quite clearly that documents or records generated during official duties are government property.62 The FBI Employment Agreement, to which Comey was bound, mandates that “all information acquired by me in connection with my official duties . . . remain the property of the United States of America.”63


  Under both the Federal Records Act and the Privacy Act, any document or record composed by government employees during the course and scope of their employment is not the property of the person who authored the document, but the property of the government.64 This is especially true if the material was prepared on a government-owned computer and written during the normal work hours while the employee is on the job performing the duties of his job, as was the case with Comey’s presidential memos. His discussions with the president arose directly from his position as head of the FBI. These records laws apply to classified and unclassified documents alike. Furthermore, in his testimony before the Senate Intelligence Committee on June 8, 2017, Comey admitted that he wrote the memos so that they could be “discuss(ed) within the FBI and the government.”65 This is an admission that these documents were not his personal property. Records that are composed for government use are automatically government property.


  The fact that Comey did not want to leak the memos himself, but chose a conduit or middleman to do so covertly at his behest, is substantial proof that he knew what he was doing was wrong and illegal. By using a third-party to do the dirty work, Comey was trying to circumvent the law to insulate himself from criminality. He failed.


  18 U.S.C. 641 makes it a felony punishable by up to ten years in prison to give someone outside of government an unclassified, but protected, record without authorization:


  Whoever embezzles, steals, purloins, or knowingly converts to his use or the use of another, or without authority, sells, conveys or disposes of any record . . . of the United States or of any department or agency thereof . . . shall be fined under this title or imprisoned not more than ten years.66


  This is precisely what Comey appeared to have done “converting” to his own use and in conveying to his friend, without authorization, his presidential memos which were government records.


  Having been fired, Comey stole government records with the intent to leak them for his benefit. In an obvious act of retribution, he wanted the documents to inculpate Trump in a special counsel investigation and, he hoped, generate a criminal charge of obstruction of justice. This scheme to benefit himself and harm the president also may have violated at least two federal regulations, including this one identified in the Code of Federal Regulations:


  An employee shall not engage in a financial transaction using nonpublic information, nor allow the improper use of nonpublic information to further his own private interest or that of another, whether through advice or recommendation, or by knowing unauthorized disclosure.67


  Under the law, it does not matter that Comey was an ex-employee when he leaked the documents because he maintained custody of them when he was still employed, then took them out of the FBI building to use for his own devices. This was a direct violation of FBI regulations which state, “FBI personnel must surrender all materials in their possession that contain FBI information upon FBI demand or upon separation from the FBI.”68 Comey did not do this. He converted government property to his own use, then disseminated it to the public.


  Comey must have known that he was likely breaking several laws and committing felonies. As FBI director, he was legally obligated to adhere to the bureau’s standard nondisclosure contract in which all personnel promise not to disclose the very type of records and information Comey leaked. The agreement specifically warned that employees are subject to “criminal sanctions . . . and personal liability in a civil action at law . . . and the disgorging of any profits arising from any unauthorized publication or disclosure.”69 Separation upon termination did not render the contract null and void. It was a binding, enforceable, and actionable contract regardless of job status. Under the terms, Comey agreed he could be sued and face criminal prosecution. Since his firing, Comey published a book quoting from the memos he filched. This enabled him to profit handsomely from his wrongful actions, pocketing millions of dollars. If the FBI contract were to be enforced, Comey could—and should—lose earnings derived therefrom.


  The Comey-composed memos themselves recited discussions with the president that were both privileged and contained information involving an ongoing FBI investigation into Flynn’s contacts with Russia. This means Comey appeared to have broken yet another law, punishable by up to ten years in prison. 18 U.S.C. 793 makes it a crime to “willfully communicate or transmit national defense information,” even though it is not neccesarily classified when written.70 While the full contents of the partially redacted memos made public so far do not deal directly with national defense matters, the overall Flynn investigation did.


  Comey’s chicanery was laid bare in his congressional testimony when he told the Senate Intelligence Committee that he deliberately wrote some of his memos as “unclassified” documents. Making them classified, he told the committee, “would tangle them up.”71 In other words, he manipulated the classification system to exploit the political damage his documents might cause, while concomitantly attempting to shield himself from criminal charges. But this may be a moot point if any of the seven memos Comey took with him contained classified information, regardless of how he might have labeled them or, more aptly, mislabeled them. Under law, the content dictates classification, not the markings.


  Sometime in late 2017 or early 2018, the FBI advised the Senate Judiciary Committee that the majority of the memos were, in fact, “classified.”72 Chairman Charles Grassley, one of the few people who gained access to the memos, revealed that four of them were “marked classified at the ‘Secret’ or ‘Confidential’ levels,” a fact that was confirmed when the memos were released.73 Richman told Fox News that he received four of the seven memos.74 This means that Comey appears to have given his “friend” at least one “classified” document.


  Giving “classified” records to an unauthorized person and/or storing them in an unsecured venue constitutes several felonies—the same crimes Hillary Clinton surely committed. For example, 18 U.S.C. 1924 states as follows:


  Whoever, being an officer, employee of the United States . . . becomes possessed of documents or materials containing classified information of the United States, knowingly removes such documents or materials without authority and with the intent to retain such documents or materials at an unauthorized location shall be fined under this title or imprisoned for not more than five years, or both.75


  Comey appears to have done this. He admitted he knowingly removed presidential memos without authority from FBI headquarters, kept them in what must have been an unauthorized location, then conveyed at least four of them to his “friend,” Richman. As director of the FBI, he knew that at least some of their contents were both privileged and might well be classified. It would be folly for Comey to argue they were not classified since the FBI insists they are. If Comey deliberately mismarked them, he cannot use his own wrongful act to insulate himself from criminal prosecution.


  In the alternative, let’s assume for the sake of argument that Comey’s handling of the documents was “grossly negligent,” instead of “knowing” or “intentional.” That would be the same crime for which Clinton should have been charged, 18 U.S.C. 793(f).76 The irony is lost on no one. Comey appears to have committed the identical felony as Clinton, and it was Comey who contorted the law to absolve her of this crime, as explained in chapter 2.


  But the story of Comey’s machinations does not end there. Days after the presidential memos were released to the public, it was learned that Richman had worked for Comey at the FBI as an unpaid “special government employee.”77 Comey concealed this important information from Congress during his June 2017 testimony, later dismissing this fact as “irrelevant.”78 Moreover, Comey failed to disclose that another person, Patrick Fitzgerald, also reportedly received memos.79 Fitzgerald is a former U.S. Attorney and special counsel who, like Richman, is a friend of Comey. Both Richman and Fitzgerald have since been hired by Comey as his lawyers.80 And so, too, has another lawyer, David Kelly, to whom Comey gave one or more memos.81 This means that the fired director can invoke the attorney-client privilege to try to protect some or all of their communications about the memos.


  The FBI was sufficiently concerned about Comey’s dissemination of classified information that agents conducted a search of Richman’s office to retrieve documents and contain the leak.82 It is unknown whether the same “spillage clean-up” occurred at Fitzgerald’s office and, perhaps, Kelly’s, as well. These corrective actions by the FBI suggest that classified information may well have been shared by Comey in violation of federal law.


  When Comey was questioned by senators in a June 2017 hearing before the Intelligence Committee, he omitted these relevant and important details in his answers about his leak of the memos. Under 18 U.S.C. 1001, it is a crime to give false or misleading statements in a legislative proceeding.83 “Concealing material facts” in response to questions under oath before Congress would constitute misleading statements in violation of that statute.


  Congress has been investigating Comey for a series of other suspected deceptions made during testimony before various congressional committees. In one instance, he told the House Judiciary Committee, under oath, that he decided not to refer criminal prosecution of Clinton only after she was interviewed.84 Yet, documents uncovered later indicated he made the decision well before the interview.85


  Comey insisted that Loretta Lynch, the attorney general, never knew of his decision to clear Clinton in advance of his public announcement.86 Yet, text messages exchanged between Peter Strzok and Lisa Page suggested that Lynch had been apprised in advance.87 Comey also testified that, while FBI director, he never authorized leaks to the media about the two presidential candidates.88 Yet, a subsequent statement by his deputy director, Andrew McCabe, appeared to contradict Comey.89


  Finally, the Senate Judiciary Committee sent a letter to the Justice Department’s inspector general accusing Comey of “apparent material discrepancies” in his testimony about the FISA warrant applications, asking whether this was “a deliberate attempt to mislead.”90


  There is substantial evidence that Comey did not tell the truth on several occasions and may have violated numerous federal statutes governing the theft of government documents, including classified material. He may also have obstructed justice in the Hillary Clinton email case and violated the law by deceiving the FISA court in a warrant to spy on an American citizen.


  Days after Comey published his book and commenced his publicity tour, it was learned that the inspector general at the Department of Justice was investigating whether Comey mishandled classified information contained in the presidential memos he gave to his “friend” that was then leaked to the media.91 If he broke the law, he should be held accountable.


  Former independent counsel and U.S. Attorney Joe diGenova was blunt in his assessment of Comey:


  I don’t think there’s any doubt that Comey committed multiple crimes. If the Justice Department wants to pursue them vigorously and fairly like they would with any other citizen, he should be indicted for his false testimony on Capitol Hill and for his obstruction of an investigation.92


  Far from the image of an honest and honorable Boy Scout, the evidence is compelling that James Comey sought to mislead, deflect, and deceive. He also appears to have abused the powers of his office to exact punishment on the president who fired him. His plan to convert presidential memos for his own use, then leak them to the media to damage Trump suggests a willingness to defy rules, regulations, and federal laws with impunity.


  Perhaps Comey felt he could get away with it because he successfully engineered the appointment of his close friend Robert Mueller as special counsel to pursue potential charges against the president.


  Chapter 11


  


  The Illegitimate Appointment of Robert Mueller


  The primary duty of a lawyer engaged in public prosecution is not to convict, but to see that justice is done.


  —CANONS OF PROFESSIONAL ETHICS, CANON 5 (1908)


  Ages ago, the legendary criminal defense attorney Clarence Darrow gazed back on his long career as a central figure inside America’s courtrooms and sadly observed to a reporter, “There is no such thing as justice—in or out of court.”1


  As a young lawyer filled with idealism, I thought he was wrong. Nearly four decades later, I fear he was right. I was naïve. Darrow knew through experience that, all too often, prosecutors are willing to abandon their ethical duty to see that justice is done. Instead, emboldened by their powers, they become consumed by a zeal to win, sometimes at any cost. Fairness and justice are secondary to the goal of gaining a conviction. The law, Darrow concluded, had evolved into a “horrible business.”2


  Exhibit A in support of Darrow’s thesis is the appointment of Robert Mueller to serve as special counsel. The facts and circumstances did not warrant a special counsel. The regulations governing his selection were misused. His authority exceeded the limits intended. And Mueller, himself, was so stricken with conflicts of interests that he should never have accepted the position. His determination to forge ahead, notwithstanding these legal obstacles, demonstrates that considerations of justice were a mere nuisance, if not irrelevant.


  To put it as succinctly as possible, Mueller launched an investigation in search of a crime—any crime. This is backwards. Under regulations authorized by law, there must first be an identifiable crime specifically stated and accompanied by some evidence that such a crime may have been committed by someone. Mueller would then be empowered to question witnesses, examine records, and gather documents to resolve whether any charges should be brought. However, this legal requirement was not met when the special counsel was appointed. This makes his endeavor a lawless or illigitimate one.


  Mueller has a long track record of loyal service to our nation, and many trust him to be fair and impartial, as if that excuses an improper appointment. The team of lawyers he hand-picked to assist him is as riddled with conflicts of interest as he is.


  Mueller’s Appointment Was Invalid


  After taking office as attorney general, Jeff Sessions incorrectly disqualified himself from any investigations involving Russia and the 2016 campaign. He was not required to do so, as detailed in chapter 9. However, his mistaken recusal meant that the deputy attorney general, Rod Rosenstein, became “acting attorney general” on all matters involving Sessions’s disqualification.


  On May 17, 2017, Rosenstein decided to appoint Robert Mueller as special counsel. The authority to make an appointment is derived from federal statutory law (28 U.S.C. 515), and defined by the Code of Federal Regulations, 28 C.F.R. 600.1 which states:


  The Attorney General, or in cases in which the Attorney General is recused, the Acting Attorney General, will appoint a Special Counsel when he or she determines that criminal investigation of a person or matter is warranted.3


  These regulations are codified into law known as administrative laws. All government employees, regardless of rank or position, are required to follow and uphold them. This particular regulation makes specific reference to a “criminal investigation.” To conduct one, there must first be some evidence that a crime might have been committed to warrant the investigation. When Mueller was appointed, there was no suspected crime. Moreover, no other campaign-related statutes had any relevance to the known facts involving activities in the Trump campaign.


  The importance of explicitly stating a suspected crime as a necessary predicate for appointing a special counsel is reinforced by the requirement set forth in 28 C.F.R. 600.4:


  The Special Counsel will be provided with a specific factual statement of the matter to be investigated.4


  Rosenstein’s appointment order provided no such “specific factual statement” of a matter to be criminally investigated. Instead, the order granted Mueller broad authority to investigate matters that are not criminal at all. The FBI’s probe up to that point was a “counterintelligence investigation,” according to Director James Comey’s testimony before the House Intelligence Committee.5 The bureau was looking into Russian interference in the 2016 election, a national security concern. Information was being collected. That is not the same as a criminal investigation. A strong case can be made that Mueller’s appointment was defective and invalid because he was empowered to investigate something that was not authorized by the special counsel regulation.


  Former federal prosecutor Andrew McCarthy argued that Mueller’s appointment violated the special counsel regulation because “the regulation does not permit the Justice Department to appoint a special counsel in order to determine whether there is a basis for a criminal investigation. To the contrary, the basis for a criminal investigation must pre-exist the appointment.” He added, “It is the criminal investigation that triggers the special counsel, not the other way around.”6 He is correct. A close examination of the order appointing Mueller shows that the Justice Department reversed the process and did it backward.


  There are three parts to Rosenstein’s appointment order. They are worth examining separately. The first part reads as follows:


  The Special Counsel is authorized to conduct the investigation confirmed by then-FBI director James B. Comey in testimony before the House Permanent Select Committee on Intelligence on March 20, 2017, including . . . any links and/or coordination between the Russian government and individuals associated with the campaign of President Donald Trump.7


  Where was the stated crime? The “specific factual statement” was not specific in any sense of the word. It was quite broad and open-ended. It referenced Comey’s testimony in which he had revealed an outstanding counterintelligence investigation, but not a criminal case. Contrary to the requirements of the special counsel regulations, Rosenstein’s order called for an investigation of something that was not illegal. Assuming there was ever any evidence of “links” or “coordination” between the Russians and the Trump campaign, where in the criminal codes does that rise to the level of criminal activity? It does not. Perhaps someday Congress will decide to make it a crime. Until then, it is perfectly legal.


  Michael B. Mukasey, former U.S. attorney general and chief judge of the United States District Court for New York, pointed out this legal defect in Mueller’s appointment order when he wrote a column for the Wall Street Journal:


  Possible Russian meddling in the 2016 election is certainly a worthy subject for a national-security investigation, but “links” or “coordination”—or “collusion,” a word that does not appear in the letter of appointment but has been used as a synonym for coordination—does not define or constitute a crime.8


  Mukasey noted that prior investigations utilizing independent counsels such as Watergate, Iran-Contra, and Whitewater “identified specific crimes” and “the public knew what was being investigated.”9 The whole point of the special counsel regulation was to avoid limitless investigations by unaccountable prosecutors and to apprise the public of what potential crimes were being pursued. The public, after all, has a right to know if their tax dollars are being used or misused for an unbounded search for unidentified crimes.


  But with Mueller’s appointment, Americans were given no idea what the special counsel was up to because Rosenstein’s assignment order violated the regulation that demanded the identity of a specific crime to be investigated. Not only was Mueller’s appointment invalid for this reason, but there was no need for a special counsel at all, in the absence of some evidence of a crime. The FBI could have continued its counterintelligence probe.


  In an interview with the Public Broadcast Network, Mukasey elaborated:


  Any links or coordination may sound sinister, but it doesn’t define or suggest the existence of a crime. So, what’s been defined here, or not defined here, is something that looks very much like a fishing expedition or a safari.10


  This brings us to the second part of Rosenstein’s order that directed Mueller to investigate “any matters that arose or may arise directly from the investigation.”11 This was an even bigger blank check and completely in contravention of the special counsel regulation. Rosenstein had no authority to confer such an expansive and undefined mandate for Mueller because, again, the law demands a “specific factual statement of the matter to be investigated.” He is not permitted to say simply, “and look for anything else that might come up.” This flaw or defect in the order also rendered Mueller’s appointment invalid. He cannot exercise power that Rosenstein had no authority to grant.


  The third part of Rosenstein’s order instructed Mueller to investigate “any other matters within the scope of 28 C.F.R. 600.4(a).”12 What does that regulation state? It reads:


  The jurisdiction of a Special Counsel shall also include the authority to investigate and prosecute federal crimes committed in the course of, and with intent to interfere with, the Special Counsel’s investigation, such as perjury, obstruction of justice, destruction of evidence, and intimidation of witnesses.13


  In simple language, this means that if someone tried to interfere with Mueller’s investigation or lied during questioning, he or she could be prosecuted for obstruction of justice, perjury, or making a false statement. This did not grant the special counsel authority to investigate Trump for any obstruction of justice that might have happened before the special counsel was appointed. Only impeding Mueller’s investigation, itself, is recognized by the regulation.


  So, what was Mueller left with? Investigating any “links or coordination” with the Russians. But since that is not a crime in a political campaign, then Mueller was tasked with investigating a noncrime which he is not authorized to do under the special counsel regulation. He had no legitimate assignment and no regulatory authority to do anything.


  Rosenstein and Mueller likely knew they were bending the law into a pretzel. When the special counsel indicted Paul Manafort on charges of tax, financial, and bank fraud crimes that had nothing to do with the Trump campaign and significantly pre-dated his brief role as campaign manager, his lawyers filed a motion to dismiss the case by challenging Mueller’s authority to prosecute based on some of the arguments stated herein.


  In response, the special counsel filed documents with the federal court admitting that Rosenstein’s order appointing Mueller was deliberately vague. This was an astonishing confession that the acting attorney general had carefully crafted his appointment order in a way that willfully violated the special counsel regulation that required a specific statement of facts. Rosenstein had no intention of adhering to the law when he named Mueller to the post on May 17, 2017.


  The court documents revealed that Rosenstein issued a new, secret memorandum to Mueller, dated August 2, 2017. In it, Rosenstein seemed to concede that his original order appointing Mueller did not comply with the special counsel regulations:


  The May 17, 2017, order was worded categorically in order to permit its public release without confirming specific investigations involving specific individuals.14


  Rosenstein’s memo then proceeded to order Mueller to investigate “allegations that Paul Manafort committed a crime or crimes by colluding with Russian government officials with respect to the Russian government’s efforts to interfere with the 2016 election for President of the United States, in violation of United States law.”15 What law? Conspicuously, Rosenstein failed to cite a law or potential crime, perhaps having difficulty in finding one that had any application to “collusion.” Therefore, even the second secret order failed to meet the requirement of the regulation that a crime be stated.


  Importantly, this memo was hidden from the public and only disclosed because Mueller was forced to do so when faced with the prospect that a federal judge might dismiss the case on the grounds that Mueller’s appointment was invalid and he, therefore, lacked any authority. Had it not been for Manafort’s lawyers who contested the basis for the special counsel’s appointment, Rosenstein’s memo would still be a secret. They were misleading Americans. They made available an opaque order for public consumption, but held back a different order containing the truth.


  It seems apparent that Rosenstein and Mueller conspired to circumvent the special counsel regulation. In May, Rosenstein knowingly wrote a vaguely worded order when the law demanded a specific one. The two men then decided between themselves what and whom to investigate and to keep it concealed from the American public. This violated both the letter and spirit of the special counsel regulations. As written, the rules promised clarity and transparency. Yet, Rosenstein and Mueller worked in concert to undermine them. In so doing, they have further eroded the public’s trust in the fairness and integrity of the legal process.


  Their questionable conduct cannot be cured by their belated effort to comply with the strict requirements of the regulation. Why? Because they engaged in still another deception. Note the date of the subsequent memo authorizing Mueller to investigate Manafort—August 2. However, Mueller ordered the FBI to conduct a predawn raid of Manafort’s home on July 26, a full week before the issuance of Rosenstein’s order. Since Mueller claimed that the August 2 memo authorized him to pursue Manafort, this was an admission that he was not authorized at the time of the raid. Arguably, any material illegally seized would be inadmissible evidence under the well-established “exclusionary rule.”16


  Another curious anomaly jumps out from Rosenstein’s August 2 memo where he wrote that Mueller’s authority to investigate Manafort was “within the scope of the investigation at the time of your appointment and are within the scope of the Order.”17 Why, then, was there a need to write the second memo at all? And why did it take nearly three months to do it? The obvious answer is that Rosenstein and Mueller must have recognized that they had not complied with the regulations and were endeavoring to correct their mistake retroactively.


  Even the second memo failed to remedy the problem, since it also neglected to specify what federal laws might have been violated as the basis for the criminal investigation. There must first be a criminal investigation before a special counsel can be named. This did not exist. There was only a counterintelligence probe at the time of Mueller’s appointment. That probe involved the gathering of information. The special counsel regulations do not allow an appointment to be used for this purpose. If it were otherwise, there would be an endless number of special counsels bootstrapped to all the various FBI counterintelligence cases that involve Russia and from which Sessions might be recused. Harvard law professor Alan Dershowitz concluded that both of Rosenstein’s orders failed to comply with the special counsel regulations: “You can’t investigate sins, you can only investigate federal crimes and there is no such federal crime as ‘collusion.’ ”18


  In court documents, Mueller argued that his original authorization order was deliberately vague because anything specific would be confidential and might jeopardize his investigation.19 This is a standard excuse by prosecutors. The more plausible explanation is that the August 2 memo was a delinquent effort by Rosenstein and Mueller to remedy their failure to comport with the regulations. They surely knew they had violated these special counsel rules, made worse by their raid of Manafort’s home. So, they attempted to rectify their mistake after the fact by devising a new, albeit equally defective, order. Then, under the guise of “confidential,” they appeared to have covered it up to conceal from the public what they had done.


  None of the charges against Manafort are even remotely related to any “coordination” between the Trump campaign and Russia during the election nor “any matters that arose or may arise directly from the investigation,” as the Mueller’s Order of Appointment specifically authorizes.20 Nowhere is Manafort accused of crimes involving Russian officials or their government, and the special counsel has provided no evidence of it.21 Instead, the criminal complaint alleges wrongful conduct between 2006 and 2014. This significantly predates the presidential election. Moreover, it appears that Mueller did not uncover new evidence during the course of his investigation, but resurrected an old Justice Department investigation of Manafort in which no charges were ever brought. In federal court, lawyers for the special counsel admitted it. Judge T.S. Ellis III then accused Mueller’s team of exerting “unfettered power” to bring down the president:22


  I don’t see what relation this indictment has with anything the special counsel is authorized to investigate.


  Now, I think you’ve already conceded appropriately that this investigation that has led to this indictment long antedated the appointment of a special prosecutor; that it doesn’t have anything to do with Russia or the campaign; and he’s [Manafort] indicted; and it’s useful, as in many cases by prosecutors, to exert leverage on a defendant so that the defendant will turn and provide information on what is really the focus of the special prosecutor.


  As the judge correctly reasoned, Mueller is acting in violation of the special counsel regulations and abusing his authority.23


  Mueller Should Have Recused Himself


  The appointment of Mueller originated when fired FBI director James Comey took presidential memos out of the FBI building, converted them to his own use, and then purposefully delivered them to a friend to leak to the media. Appearing before the Senate Intelligence Committee in June 2017, Comey admitted he engineered the leak because “I thought that might prompt the appointment of a special counsel.”24 It was a typical Comey maneuver—deviously effective.


  What has never been explained is how one of Comey’s closest friends in Washington, Mueller, ended up being selected as the special counsel. The decision was supposedly made by Rosenstein who has never fully explained what went on behind the scenes. But it is well known that Comey, Mueller, and Rosenstein were friends and colleagues in their various roles throughout the years with the Department of Justice. The fact that all three became involved in the investigation of Trump after the president fired one of them calls into serious question their objectivity. It is quite the cozy arrangement. As such, it is saturated with conflicts of interests.


  The law governing the special counsel, 28 C.F.R. 600.7, prohibits someone from serving if he has a “conflict of interest.”25 The same Code of Federal Regulations defines what constitutes a conflict:


  No employee shall participate in a criminal investigation or prosecution if he has a personal or political relationship with:


  
    	Any person substantially involved in the conduct that is the subject of the investigation or prosecution; or


    	Any person which he knows has a specific and substantial interest that would be directly affected by the outcome of the investigation or prosecution.26

  


  The regulation then explains that a personal relationship includes “friendships” and can be a cause for disqualification if they pose “a close and substantial connection of the type normally viewed as likely to induce partiality.”27 Several other regulations calling for recusal also govern the special counsel.


  In applying these rules to the Mueller probe, it is clear that Comey is “substantially involved” in any obstruction investigation of Trump, as reported by the Washington Post.28 Indeed, he appears to be the only witness to the alleged Oval Office discussion about Flynn and was involved in conversations with the president that led to his firing. Since he admits he sought a special counsel to investigate Trump, he obviously has a “substantial interest” in the “outcome” of Mueller’s probe and potential prosecution. He is hardly an innocent or disinterested bystander.


  A conflict of interest is a situation in which an individual has competing interests or loyalties. Here, it sets up a clash between the special counsel’s self-interest or bias and his professional or public interest in discharging his responsibilities in a fair, objective, and impartial manner. Mueller’s close friendship with the key witness raises the likelihood of prejudice or favoritism which is anathema to the fair administration of justice. How can Americans have confidence in the results if they suspect that the special counsel may harbor bias? They cannot. The conflict inevitably discredits whatever conclusion is reached. It renders the entire investigatory exercise suspect, and it only elevates the controversy surrounding it.


  Mueller had no choice but to disqualify himself. The law afforded him no discretion because the recusal is mandatory in its language. It does not say “may” or “can” or “might.” It says the special counsel “shall” recuse himself in such instances.


  The Mueller-Comey friendship is well documented and indisputable. They have long been friends, allies, and partners. Their bond is driven by a mentor-protégé relationship which makes the likelihood of favoritism and partiality self-evident. This represents an acute conflict of interest. Even the appearance of a conflict merits recusal under the law (28 U.S.C. 528).29 Rules of professional responsibility that govern lawyers also prohibit the appearance of conflicts.30 Mueller might argue he believes he is capable of being neutral, but that is not the point of the law that requires disqualification based on appearances.


  Mueller and Comey worked together in their respective positions at the FBI and Justice Department. In tandem, they handled several important cases. In one memorable case, they stood in solidarity, both threatening to resign over the warrantless wiretapping fiasco involving then-attorney general John Ashcroft in 2001.


  But the Mueller-Comey duo is best known for “badly bungling the biggest case they ever handled,” in a story recounted by journalist and author Carl M. Cannon, Washington bureau chief for RealClearPolitics.31 Letters laced with anthrax killed five people and infected seventeen others in Washington in 2001. Mueller, Comey, and others misinterpreted the evidence and botched the case by blaming an innocent man, Steven Hatfill, principally because drug-sniffing dogs seemed to take a liking to the suspect who had petted them. Cannon described it this way:


  Mueller, who micromanaged the anthrax case and fell in love with the dubious dog evidence, personally assured Ashcroft and presumably George W. Bush that in Steven Hatfill the bureau had its man. Comey, in turn, was asked by a skeptical Deputy Secretary of Defense Paul Wolfowitz if Hatfill was another Richard Jewell—the security guard wrongly accused of the Atlanta Olympics bombing. Comey replied that he was “absolutely certain” they weren’t making a mistake.


  Such certitude seems to be Comey’s default position in his professional life. Mueller didn’t exactly distinguish himself with contrition, either.32


  Their mistake ended up costing taxpayers $5.82 million in a legal settlement. But here is the interesting part that few people recall: Hatfill’s successful lawsuit accused the FBI and DOJ of leaking information about him to the media in violation of the Federal Privacy Act. Sound familiar? It was very much like Comey’s premeditated leak to the media of his now infamous memo reciting his alleged conversation with Trump. Perhaps, old habits are hard to break.


  Other news organizations have chronicled Mueller’s close friendship, including the Washington Post which entitled its story, “Brothers in Arms: The Long Friendship Between Mueller and Comey.”33 Perhaps most revealing was a lengthy Washingtonian story in 2013 describing in detail a deep friendship that stretches back over a decade. Mueller and Comey became “close partners and close allies.” So close, that at one critical juncture, “there was only one person in government whom Comey could confide in and trust: Bob Mueller.”34


  Against this backdrop, the inevitable conflict of interest comes into full view. If the special counsel is investigating whether the president tried to obstruct justice, the case becomes a test of “he said . . . he said.” Which man will Mueller believe? His good friend? Or the man who fired his good friend? How can Mueller fairly and impartially assess Comey’s credibility versus Trump’s? He cannot.


  Equally important, how can the public be assured that Mueller’s decision is free of prejudice, if not animus, driven by his affection for Comey? It is reasonable to assume that Mueller was not pleased to see his good friend fired by Trump. Might the special counsel be tempted to exact retribution by conjuring criminality or other wrongdoing where none may exist?


  There have been innumerable calls for the special counsel to recuse himself in favor of someone who could be more objective. Prominent law professors penned columns in USA Today requesting Mueller’s resignation.35 The editorial board of the Wall Street Journal emphasized how Mueller spent months hiding from Congress the truth about why Peter Strzok and Lisa Page had been removed from the special counsel probe. The board urged Mueller to step aside, noting that “the investigation would surely continue, though perhaps with someone who doesn’t think his job includes protecting the FBI and Mr. Comey from answering questions about their role in the 2016 election.”


  Mueller’s conflict of interest is twofold. It extended beyond his fast friendship with Comey, a pivotal witness in any obstruction case. Noted George Washington University legal scholar Jonathan Turley argued that Mueller’s meeting with the president created an additional disqualifying conflict:


  The White House has said that Mueller interviewed with Trump for the FBI position to replace Comey the day before he was made special counsel. If this conversation occurred, Trump may have explained why he fired Comey and what he was looking for in his replacement. With obstruction a focus of the investigation, that makes Mueller a possible witness in his own investigation.36


  In other words, on a Tuesday Mueller was interviewed by the president to become the FBI director, but on Wednesday Mueller accepted the job to investigate the president. Surely, Mueller knew he was under consideration to be named special counsel. Such important appointments don’t unfold spontaneously in a day. Still, as he was sitting there talking with Trump, he never advised the president that he might investigate him. Was Mueller secretly attempting to gather evidence from Trump to incriminate him? Did they discuss the president’s reasons for firing Comey which Mueller could then use in an obstruction case against Trump? Even if Mueller is not a witness in his own case, his interaction with the president created a disqualifying conflict of interest. The appearance of duplicity was more than a sufficient basis to recuse himself from consideration as special counsel. He should never, in good conscience and under ethical rules, have accepted the position.


  It is hard to believe that Mueller had the audacity to accept the position as special counsel that involves, in part, the president’s firing of Comey when Mueller was directly involved in the aftermath of that firing. Ask yourself whether it is fair or ethical for a person who was passed over for a job to suddenly reverse course the next day to investigate the man who declined to give him the job. Or perhaps that was Mueller’s plan all along. Maybe he had an ulterior motive. Did he devise a sub rosa plan to gather evidence from Trump that he could then use as special counsel, while pretending to be interviewing for the job of FBI director? It is a distinct possibility. If so, it was deceptive and dishonest. Was Comey involved in the plan? Former federal prosecutor Sidney Powell wrote a book about corruption in the Justice Department, Licensed to Lie.37 She surmised that Mueller, Comey, and Rosenstein (who previously worked for Mueller) “communicated extensively and hatched this plan for Mueller to be special counsel—if not prior to Comey’s termination, then immediately after it.”38


  The point here is not that this is likely what happened. The point is that, at every step, this investigation was steered by a very small group of people who have known each other and worked together for years. There is nothing remotely approaching independence here.


  Compounding the conflict is the evidence that Comey himself may have committed crimes, as outlined in previous chapters. Will Mueller be tempted to ignore the evidence against his friend and choose not to investigate and prosecute Comey? This is another flagrant conflict of interest that compelled Mueller’s departure from the case.


  Byron York, chief political correspondent for the Washington Examiner, who argued that “Mueller should resign” given his conflict of interest, pointed out the irony explained to him by one of several lawyers he consulted on Capitol Hill:


  The whole purpose of the special counsel is to have a prosecutor from outside the government and outside the normal chain of command because inherent conflicts render the Justice Department incapable of handling it. So, now the special counsel is a close friend (mentor/mentee relationship) with the star witness, who by his own admission leaked the memos at least in part to engineer the appointment of a special counsel. Only in Washington. You can’t make this stuff up.39


  Even scrupulously honest people can be influenced in ways they do not recognize themselves. It is the human condition. This is why there are legal and ethical rules that demand recusal based on prior personal relationships. Mueller’s conflict is manifest. It is not fair to Trump as the reported subject of the investigation, and it is certainly not fair to the American public. They deserve a legal process that is devoid of partiality or, at the very least, the appearance of it.


  By reputation, Mueller is an honest man who has served the public in high positions of government. His service and heroism in the Marine Corps during the Vietnam War is admirable. While there is little doubt about his integrity, it is fair to question his judgment. His refusal to recognize two disqualifying conflicts of interest suggest he may harbor a bias. His investigation involving the president of the United States is a serious matter and, therefore, necessitates a special counsel who is beyond reproach in both conduct and appearance. His decision to accept the position in the face of ethical rules discouraging it indicates his judgment has been compromised.


  The special counsel regulations require that a person “outside” the Department of Justice, which includes the FBI, be chosen.40 The reason is quite simple: to avoid conflicts of interest with individuals who work for those departments so that the investigation can be fair and objective. However, in selecting Mueller, Rosenstein picked the ultimate “insider.” Mueller spent years as a top official at the Justice Department and also served as director of the FBI. He knew just about everyone and was particularly close to Comey and Rosenstein. While it is true that Mueller was no longer employed at DOJ when he was named special counsel, his various conflicts of interest demonstrate that he was exactly the kind of person the regulations sought to avoid. Many other qualified lawyers would have been better suited for the job and could have brought a greater sense of impartiality and legitimacy to the process.


  The unfortunate decision was made, of course, by Rosenstein, who was beset by his conflicts of interest.


  Rosenstein Should Have Recused Himself


  Deputy Attorney General Rod Rosenstein has a conflict of interest so acute that no sincere debate could be waged on whether he should have stepped aside. No credible argument can be made in his favor. His refusal to recuse himself in the face of ethical rules that demand his disqualification underscores just how tainted and corrupt the special counsel investigation has become.


  It is well established that Mueller is examining whether Trump’s firing of Comey was a “corrupt” act intended to obstruct any investigation into Trump-Russian “collusion.”41 The president has insisted that he relied in whole or in part on Rosenstein’s recommendation that Comey be terminated for the reasons detailed in the deputy AG’s memorandum of May 9, 2017.42 As Mueller seeks to determine Trump’s intent, Rosenstein is a central witness. He had conversations with the president and Attorney General Jeff Sessions about discharging Comey on May 8, 2017, and, perhaps, on other occasions.43


  Under the regulations (28 C.F.R. 600.7), Rosenstein is in charge of the special counsel’s investigation and is Mueller’s direct supervisor.44 As acting attorney general on the case, Rosenstein oversees it, authorizing the scope of the special counsel’s probe. He also wields the ultimate power to decide whether a prosecution will be brought, as stated in the regulations:


  The Attorney General may request that the Special Counsel provide an explanation for any investigative or prosecutorial step, and may after review conclude that the action is so inappropriate or unwarranted under established Departmental practices that it should not be pursued.45


  The Wall Street Journal has reported that Mueller’s office interviewed Rosenstein in June or July 2017.46 Think about what that represents. Mueller answers to Rosenstein, but the special counsel and/or his deputies interviewed their boss as a witness. That boss, in turn, plays an instrumental role in deciding whether any case will be leveled against the president based, in whole or in part, on his own testimony.


  In an appearance before members of the House of Representatives in May 2017, Rosenstein was questioned as to “who had asked him, if anyone had asked him, to write his memorandum.” His answer was quite simple, “That is Bob Mueller’s purview.”47 By refusing to disclose who requested that he compose the memo, Rosenstein was admitting that the very investigation he was supervising would involve himself as a witness.


  It is fundamentally wrong and unethical for Rosenstein to supervise a case in which he is a chief witness and to simultaneously judge whether a prosecution should be brought. That is the equivalent of a prosecutor putting his boss or himself on the witness stand to testify in the very case he is prosecuting. A lawyer cannot be an investigator, witness, prosecutor, and judge, all rolled into one. Rosenstein plays each of these roles in a single case. His failure to disqualify himself is a serious lapse in judgment. Such conduct is strictly forbidden by the Rules of Professional Conduct.48


  Understandably, Trump complained about Rosenstein’s conflict of interest in a tweet: “I am being investigated for firing the FBI Director by the man who told me to fire the FBI Director. Witch Hunt!”49 His point was a valid one. In one short sentence, he enunciated the flagrant conflict that prompted Professor Turley to conclude, “If Mueller is investigating Trump for obstruction, Rosenstein should immediately recuse himself.”50 His failure to do so, wrote Turley, “is a glaring ethical omission.”51 The same regulations that required Mueller to step down apply to Rosenstein, as well. Yet, both men refused to do so. This renders the entire special counsel’s investigation inherently suspect amid persistent questions of self-interest, political bias, and a lack of objectivity.


  Jack Goldsmith, professor of law at Harvard University and a former assistant attorney general, observed that Rosenstein is a “fact witness in any obstruction inquiry” because he “possesses information about the president’s beliefs and motives” in firing Comey. He added, “I cannot fathom how, in this light, he remains the supervisor in charge of that investigation, since a reasonable person would question his impartiality.”52


  Rosenstein has been mum on the subject of recusal, except to say that he would do so if needed.53 The public is supposed to trust him, even in the face of the appearance of impropriety due to his conflict as a witness. Rosenstein is a vital witness in the case as evidenced by the report that he was interviewed by the special counsel about Trump’s stated motives in firing Comey. As noted in the last chapter, the acting attorney general told investigators that the president knew the firing of the FBI director would not end the Trump-Russia probe, which would discredit any claim that Trump tried to obstruct the case.54 Rosenstein cannot claim he is merely a peripheral witness who need not be recused. This represents all the more reason why he should have disqualified himself from the case.


  Beyond his conflict of interest, Rosenstein had no legal basis to appoint a special counsel to begin with since there was no discernable crime. Joseph diGenova, a former independent counsel and former U.S. Attorney, was unsparing in his condemnation of Rosenstein’s actions:


  His conduct from the beginning has been a disgrace. Rod Rosenstein has single-handedly taken away from the sitting President of the United States sixteen months (and counting) of his presidency by his incompetent and fearful conduct. Rosenstein appointed Mueller because he didn’t want to make the tough decisions that you’d have to make if you were supervising a case being run by a U.S. Attorney.55


  But in addition to appointing a special counsel without a legal basis, Rosenstein also approved the team of partisans put together by Mueller to assist him.


  Mueller Assembled a Team of Partisans


  Mueller sabotaged his own investigation. He has only himself to blame for ruining what could have been viewed as a credible probe.


  He deliberately assembled a team of partisans with a history of political bias who appear determined to undo the results of the 2016 presidential election and drive President Trump from office. Mueller did more than choose to stack the deck of his special counsel staff with biased crusaders. He hired many people with direct, personal connections to Hillary Clinton, transforming what was supposed to be an impartial investigation into an illegitimate and seemingly corrupt one. Rosenstein, who had direct oversight and supervision, condoned the staff selection. He could have objected and demanded that Mueller hire a more balanced team of lawyers and investigators who might have brought a measure of neutrality and objectivity to the investigation. He did not do this.


  The media has always been quick to point out that Mueller is a Republican. However, this may or may not be true now. While Mueller was known to be a member of the GOP when he was appointed as FBI director in 2001, “his current party registration is not clear.”56 He has served in government positions under appointment by leaders of both parties. President Bill Clinton nominated Mueller to be U.S. Attorney for the Northern District of California in 1998.57 In 2011, President Barack Obama asked Mueller to stay on as director of the FBI.58 His political predilections are something he rarely discloses. But his actions as special counsel showed clear partisanship.


  Among the sixteen publicly confirmed lawyers hired by Mueller, not a single one of them is registered as a Republican, according to an in-depth analysis of records by the Daily Caller.59 A similar investigation by Fox News confirmed the same findings.60 Thirteen of the attorneys are registered Democrats, while three have no party affiliation. The majority of them have donated to Democrats, including several who gave money to the Obama and Clinton presidential campaigns. Only one lawyer, James Quarles, made donations to Republicans, but the two contributions he made pale in comparison to the nearly $38,000 he gave to Democrats.61 Even more disturbing than the political imbalance on Mueller’s staff are the instances of bias that many on the team harbor.


  The bias of Peter Strzok and Lisa Page has been well documented herein. They were removed from the team as a consequence.


  After them, the most notorious is Andrew Weissmann. After Acting Attorney General Sally Yates, an Obama holdover, defied a direct order from President Trump to defend his newly issued travel ban, Weissmann sent her a message, “I am so proud . . . and in awe. Thank you so much. All my deepest respects.”62 This fawning email to Yates spoke volumes about Weissmann’s contempt for Trump and his lack of partiality in his role investigating the president. But that’s not all. When Clinton threw what she thought would be an election night victory party at the Javits Center in New York City, Weissmann attended the bash that quickly turned sour when Trump won.63


  Weissmann is a prosecutor who is known for what has been described as abusive tactics, using the law as a weapon in a sometimes unprincipled quest to convict. He has been accused of suppressing evidence and threatening witnesses.64 Innocent people have been victimized by his maneuvers. Some of his biggest cases were reversed by higher courts.


  As a federal prosecutor, Weissmann helped drive the accounting firm Arthur Andersen out of business, costing tens of thousands of people their jobs, only to have the convictions reversed unanimously by the U.S. Supreme Court. The legal smackdown by the high court underscores what a wrongful prosecution he pursued. But Weissman was undeterred. He went after Merrill Lynch executives, putting them behind bars and destroying their lives, only to have that case also reversed—this time by the Fifth Circuit Court of Appeals.65


  All of this should have been enough for Weissmann to be banished from the Department of Justice. But Mueller came to the rescue by hiring him as general counsel at the FBI. Weissmann eventually made his way back to the Justice Department as head of the Criminal Fraud Division in the Obama administration. When Mueller became special counsel in the Trump-Russia investigation, he immediately turned to his old “pit bull” of a prosecutor, Weissmann, who joined the team. As former federal prosecutor Powell observed:


  We all lose from Weissmann’s involvement. First, the truth plays no role in Weissmann’s quest. Second, respect for the rule of law, simple decency and following the facts do not appear in Weissmann’s playbook. Third, and most important, all Americans lose whenever our judicial system becomes a weapon to reward political friends and punish political foes.66


  Mueller knew full well what he was doing when he brought Weissmann on board his team of partisans. Weissmann was the “partisan-in-chief.”


  The special counsel also brought to his staff Jeannie Rhee, who was a partner with Mueller at the law firm WilmerHale. The hiring of Rhee was especially brazen since she defended the Clinton Foundation in a civil racketeering case and donated $5,400 to Clinton’s presidential campaign. Thus, Rhee is in a position to bring a prosecution against the person who defeated the candidate she supported and defended. It was a shamelessly bold hire by Mueller, given how obvious a conflict of interest Rhee has. She also worked for Andrew McCabe, who was fired by the FBI for lack of candor. She represented ex-Obama aide Ben Rhodes during the congressional investigation into the Benghazi attack, an inquiry that focused primarily on Clinton’s role.67


  The Clinton connections extend to others on Mueller’s team of partisans. Aaron Zebley is on the special counsel team of lawyers, having previously served as Mueller’s chief of staff at the FBI. He represented Justin Cooper, who worked for Clinton and set up her private email server, registering the domain in his own name. He also admitted destroying Clinton’s BlackBerry devices, “breaking them in half or hitting them with a hammer.”68 He did not have security clearance for any of the classified documents on Clinton’s server, yet had access to it. Zebley’s involvement in the Clinton case creates yet another appearance of impropriety in the Mueller probe.


  Another of Mueller’s lawyers is Kyle Freeny, who worked at the Justice Department. She was one of the prosecutors that U.S. District Court Judge Andrew Hanen excoriated in a 2014 case for serious misconduct in her defense of President Obama’s executive actions on immigration. In a blistering critique, Freeny and other lawyers were accused of misleading the court in what the judge described as “intentional, serious and material” misconduct.69 After an apology from the DOJ, Judge Hanen said he would accept the department’s claims that the representations to the court were unintentional. Campaign finance records show Freeny donated money to both the Obama and Clinton campaigns.70


  Just about every member of Mueller’s carefully chosen team has ties or allegiances to Democrats, Obama, or the Clintons. In an appearance before the House Judiciary Committee in December 2017, Rosenstein tried in vain to deflect repeated criticism that the special counsel’s investigation was tainted by insider bias. When confronted with the evidence that Mueller had hired no Republicans but nearly all Democrats, many of whom donated money to Trump’s opponent, Rosenstein insisted that it did not create even the appearance of impropriety which Justice Department regulations prohibit.71 It was an absurd defense of Mueller’s decision to pack his staff with political partisans.


  Cheating in a game of cards can involve “stacking the deck”—arranging the cards in a way that advantages yourself while ensuring your opponent loses. It is almost certain that this is the way special counsel Robert Mueller approached his investigation. He chose to hire for his staff a group of lawyers who are Democrats and others, like Strzok and Page, who vented in their messages their hostility toward Trump. Factor into the equation Mueller and Rosenstein’s own disqualifying conflicts of interest, and you have an investigation that bears no resemblance to fairness.


  The genuine fear is that this special counsel team is so rife with bias that it is more interested in convictions and the political damage that can be wrought on the president than in seeing that justice is done.


  Epilogue


  


  Subverting the Rule of Law


  A government of laws, and not of men.


  —JOHN ADAMS, “NOVANGLUS PAPERS,” NO. 7 (1774)


  I am not a Trump apologist or sycophant. He will be the first to tell you that.


  In the handful of conversations and meetings I had with the president over the past year, he gently reminded me of my earlier reporting that he regarded as negative or critical of him. He had a right to do so, and it was fair. Why, then, would I write a book that is, in large part, a defense of Trump?


  In truth, this book is a defense of the rule of law. It came under sustained attack by high government officials who abused their positions of power to subvert our system of justice and undermine the democratic process. Trump was their target and their victim.


  As facts emerged, I became incensed that top figures at the FBI and Department of Justice misconstrued the law in a manner that could only have been deliberate. They absolved Hillary Clinton of the felony statutes she so flagrantly violated. They weaponized other laws and regulations to investigate Trump without legal justification in an effort to destroy him.


  These officials breached their duty to uphold the law. They compromised essential principles and damaged the nation’s trust. Their unconscionable actions inflicted significant harm to the reputation of federal law enforcement and the integrity of the thousands of individuals who serve faithfully and honorably.


  The law is inviolate. If it is to function properly as the foundation of democracy, it must be fairly and equitably administered without favor regardless of politics and circumstances. This did not happen. When the legal system is corrupted, all Americans suffer. We lose confidence in our government of laws. As Adams warned, it becomes a government of men who empower themselves to transgress the very rights and liberties we cherish.


  In this endeavor, the press plays a vital role. It is an indispensable check on excessive government authority. This is what the Framers envisioned when they embraced the First Amendment in our Bill of Rights. Sadly, it did not always occur in the reporting of this story by the mainstream media. All too often, journalists were complicit in advancing or excusing the abuse of power. They convicted Trump in the court of public opinion without evidence cognizable in law. This is another reason why I decided to write this book.


  Fueled by the FBI’s unwarranted investigation, reporters became advocates. They condemned Trump for the least infraction and inflated any encounter with persons connected, however tangentially, to Russia. Many in the media, motivated by their own bias, drove the constant narrative that Trump and those in his orbit “colluded” with Moscow to steal the 2016 presidential election from Clinton. When the new president fired FBI director James Comey, the action was immediately interpreted and portrayed by the press as irrefutable proof of obstruction of justice.


  Some journalists accused Trump of being “Putin’s puppet” or “a de facto agent” of the Kremlin.1 Articles were published implying that Trump was a “Manchurian candidate.”2 The unfairness of the media was palpable. Rank speculation was treated as fact. Stories were agenda-driven, not information-driven. Indictment and impeachment were persistent themes in both print and television news. At every turn, the media demonized the president by declaring him guilty of the conjured crime of “collusion.” It became their favored truncheon.


  Examples of this abound. When Trump’s lawyer, Jay Sekulow, was interviewed on ABC News by anchor George Stephanopoulos, the following exchange took place about a Trump adviser who spoke to a person with Russian contacts:


  SEKULOW: There is no crime of “collusion.” What is a violation of law here?


  STEPHANOPOULOS: Collusion is cooperation!3


  Viewers were left with the impression that the act of talking with someone constituted “collusion,” which equaled the commission of a crime. Yet, there was no evidence of a secret agreement to achieve some fraudulent or illegal or deceitful purpose. It was all too easy for the anchor to insinuate a crime by using a word that connotes a crime. The appearance of criminality seemed sufficient for many reporters.


  Others took to the airwaves to imply or pronounce criminal “collusion” without ever identifying what law might have been broken or the specific facts that merited such a legal conclusion:


  CARL BERNSTEIN (ON CNN): I think this is a potentially more dangerous situation than Watergate. We’re at a dangerous moment. And that’s because we are looking at the possibility that the president of the United States and those around him during an election campaign colluded with a hostile foreign power to undermine the basis of our democracy–free elections.4


  DAN RATHER (ON MSNBC): Donald Trump is afraid. He’s trying to exude power and strength. He’s afraid of something that Mueller and the prosecutors are going to find out. A political hurricane is out there at sea for him. We’ll call it Hurricane Vladimir, if you will, the whole Russian thing. It is approaching Category Four.5


  JAKE TAPPER (CNN ANCHOR): This is evidence of willingness to commit collusion. That’s what this is on its face.6


  LAWRENCE O’DONNELL (MSNBC HOST): Donald Trump now sits at the threshold of impeachment.7


  These were, by no means, the only instances in which the media proclaimed Trump and his associates culpable of criminal “collusion.” One anchor averred with certainty, “they’re confessing to colluding with the Russians.”8 Another speculated that “people might go to jail for the rest of their lives.”9 Still another insisted that “they’re acting super guilty because they’re guilty.”10 But guilty of what specifically? That vexing tidbit of information was conveniently omitted.


  Throughout the Trump presidency, the media has obsessed over “collusion” without defining it. They assumed it was a crime that surely must exist buried somewhere in the vast body of dusty law books. One anchor became so giddy over the prospect of Trump’s arrest, she fantasized on air about the day he would barricade himself inside the White House as federal marshals banged on the door to take him into custody.11 The president’s imminent demise became daily fodder.


  There has been no shortage of media malpractice in the age of Trump. Motivated by political bias and personal animus, some journalists were relentless in their quest to prove the president’s illegitimacy and drive him from office. They abandoned objectivity and suspended their sense of fairness. They allowed enmity to cloud their judgment. In the process, the media squandered credibility, its only currency. It is no wonder that many Americans have little trust in journalists to be honest in their reporting.12


  The people who should read this book, probably won’t. Democrats, the liberal media, and the legion of Trump-haters have convinced themselves that his election was misbegotten. But they are intellectually dishonest in believing that the president must have committed some crime in connection with Russia. Most have never bothered to examine the facts or consult a statute. Their confidence in “collusion” is bereft of proof. They accept it as a matter of faith driven by their own bias, and teased by hope out of ignorance.


  I have no illusion that what I have written in these pages will persuade them otherwise. The anti-Trump crowd is so adamant in their disdain that no amount of reason will reach them. Yet, they are equally blind to the astonishing level of corruption by those in government who sought to sabotage the president with false claims and drive him from office. Individuals who are sworn to uphold the law manipulated it for their own partisan purpose. Their self-righteous compulsion to correct what they perceived to be wrong in the election of Trump serves as the quintessential example of the arrogance of power.


  It has been both challenging and frustrating to compose a book as events were still unfolding. It was akin to the struggle of keeping pace with a fast-moving train. There will be more revelations to come, as the Justice Department examines the venal conduct of those who cleared Clinton and targeted Trump. It may take months, if not years, before a true accounting is divulged. This is how cover-ups work. The truth is slow to emerge. Until then, the story told here presents more than sufficient facts for the reader to reach the inexorable conclusion that Trump was a victim, not the villain.


  There was never any plausible evidence that Trump or his campaign collaborated with Russia to win the presidency. The FBI had no legal basis to initiate its investigation. Facts were invented or exaggerated. Laws were perverted or ignored. The law enforcers became law breakers. Comey’s scheme to trigger the appointment of his friend as special counsel was a devious maneuver by an unscrupulous man. His insinuation that the president obstructed justice was another canard designed to inflame the liberal media. Sure enough, they became witting accessories.


  When powerful forces in government abuse their positions of trust to subvert the legal process, and when the media acts in concert to condone or conceal corrupt behavior, democracy is threatened. Reverence to the rule of law is lost.


  This is the story of The Russia Hoax.
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