
        
            
                
            
        

    
	“This historic settlement affirms that Medi-Cal exists to help the state’s neediest families rather than illicitly line private pockets”
—Sen. Kamala Harris (D-Calif.)
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Blood Money is dedicated to those brave enough to expose and fight corporate fraud. Your courage to face devastating attacks by vindictive fraudsters and stand up for taxpayers and people hurt by bad medicine is amazing. In my eyes, you are all heroes.

	 

	 

	
“There is no kind of dishonesty into which otherwise good people more easily and frequently fall than that of defrauding the Government.”

	—Benjamin Franklin

	 

	 

	 

	“Through massive fraud, overcharging and kickbacks these medical laboratories have siphoned hundreds of millions of dollars away from the state’s Medi-Cal program.”

	—Former California Gov. Jerry Brown

	 

	 

	


Author’s note


	
 

	MUCH OF THE INFORMATION about the history of the Qui-tam statute comes from the Taxpayers Against Fraud Education Fund, a nonprofit, public interest organization dedicated to combating fraud against the Government and protecting public resources through public-private partnerships. Its founder, Patrick Burns, has worked tirelessly for many years to stop unscrupulous people from ripping off taxpayers. Patrick, thank you.
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Prologue

	
 

	Blood Money is the story of how a Silicon Valley CEO became a fraud fighter. It is an insider’s look at the David vs. Goliath struggle between a Whistleblower seeking to save his company and stop taxpayers from being ripped off, and healthcare companies engaged in massive fraud. Along the way, it exposes what it is like to work with government prosecutors.

	I lived the Silicon Valley dream, founding my first company at age twenty-four, then starting two others while I was still a young man. The first two companies revolutionized how bacterial infections were diagnosed and treated—saving hundreds of thousands of lives around the world.

	My third company, Meris Laboratories, jumped to another level entirely. From 1988–90, it experienced the fastest growth among 2,000 labs in the industry, and delivered the highest pretax profit margins. In 1991, I achieved the ultimate Silicon Valley aspiration by leading the company through an initial public offering (IPO). A secondary offering (SPO) followed six months later. A month after the SPO, Business Week selected Meris as the fortieth best small business in America—out of over 20 million registered small companies. We were deeply honored.

	We decided to celebrate our success in the best possible way: a few months after the SPO, I retired after twenty-two years in healthcare. I was forty-five years old. For someone who grew up in a lower middle-class family, you can only imagine how proud I felt.

	During the 1990s, two labs (dubbed the “Blood Brothers” by Wall Street analysts) grew to dominate the industry: Quest Diagnostics and Laboratory Corporation of America (LabCorp). When my wife, Marcia, and I came back into the industry 11 years after we retired, the California laboratory industry had changed. Instead of walking into a level playing field for all labs, what we found was a rigged deck, a broad pattern of corruption, kickbacks, price gouging, and naked profiteering. This made it impossible for honest competitors, like our Hunter Laboratories, to survive.

	Even worse, I discovered that hundreds of millions of dollars were being stolen from California’s Medicaid system.

	This corruption was anything but a victimless crime. Beyond California’s taxpayers, many others were getting harmed, namely California’s oldest, sickest, and poorest. What I found was that the laboratory testing market in California, dominated by the Blood Brothers, had devolved largely into profiteering by the greedy, at the expense of the needy.

	These frauds were not accidents. They were core business plans, designed and sanctioned at the top. I learned of this as the “big wink” that goes on every day in American healthcare. If you want to be a big- or mid-sized player in the healthcare arena, you quickly find out that you must make a choice: join the fraud team or go home. One of the largest pharmaceutical companies in the world, Merck, was described by an Assistant U.S. Attorney at a Taxpayers Against Fraud conference as: “Organized crime masquerading as a drug company.”

	I never imagined I would become a fraud fighter. My closest friends, also successful businessmen, despised anyone who sued corporations—particularly Whistleblowers. This held throughout corporate America, which views Whistleblowers as sub-human obstacles instead of principled people who stand for integrity and fair business and employment practices. Was I about to become something they despised?

	After much research and reflection, it appeared to me that the only way to save taxpayers from being ripped off—and, in the case of Hunter Laboratories, to save the business itself—was to stop the Blood Brothers’ frauds. The only way to potentially do that was through a Whistleblower, or Qui-tam, lawsuit.

	That led to one of the most consequential questions of my life: Did I really want to file suit against a half-dozen of the biggest laboratory companies in California engaging in these practices—two of which were Quest and LabCorp, the biggest labs in the world? And a third company that came equipped with a $6 billion trust fund?

	Nearly all of us love the Biblical story about how a lone shepherd, guided by righteousness and armed with only five smooth stones, slayed the largest and best-armored professional warrior in the world. We use the story as a metaphor in all sorts of situations in which our little selves must accomplish something that seems impossible. But that story is four thousand years old! My story is timelier . . . and the scale just as big, the Blood Brothers were (and still are) healthcare Goliaths.

	At the time, I didn’t know how fraud fighters tended to be tarred, feathered, and destroyed by the companies they exposed, or that the odds of success were less than the odds of getting hit by lightning. Nor that the average award for a successful Whistleblower is only $32,000; the reports we hear of Whistleblowers settling for many millions are truly few and far between. I simply believed in my heart that I had to take up this cause.

	So I did. Blood Money is the story of a fraud, perpetrated by two Goliaths in the industry that rippled across almost all 50 states—and the fight to expose and bring to bear the culprits. If it feels like it has more twists and turns than a horror thriller in a hall of mirrors, imagine living through it.
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Chapter 1

	Back Against the Wall

	I sat by my soothing backyard waterfall on a beautiful fall day in Silicon Valley, agonizing over a decision that could lead to one of two outcomes, neither desirable: committing Medicare fraud, or dealing with personal and corporate bankruptcy. Either would change my life. I found myself with no business path forward, my back to the wall—and danger lurking just ahead.

	Members of my Hunter Laboratories sales staff had approached me, concerned for the company and their own livelihoods. “Chris, doctors want to use our lab tests; they hate Quest and LabCorp services,” a member of our sales team said. “But, we have to match their discounted prices . . .”

	How? I thought. Our prices for patients were approximately 20% below those of the Blood Brothers. And, our list client-prices billed to physicians were a bit less than the Blood Brothers. However, the Blood Brothers offered deeply discounted, below cost prices to physicians and clinics.

	Due to our high fixed overhead at Hunter Laboratories, we had not yet generated the volume to be profitable. Our buildout was solid: we invested in the best instrumentation and automation available to process up to $50 million in annual revenue. We also built out Patient Service Centers, where patients could visit to have their blood drawn. Physicians would not send patients if they were not in the same complex as their office, or very close. These are a necessity in California, and generally require a traffic flow of 20 patients a day to sustain them. We were averaging about 15 per day, while more than 30 people walked through the Blood Brothers’ centers. If we closed down our centers, we would not be able to market to area physicians.

	These were just two of the high fixed costs we faced. With no additional medical technologist staff, our highly automated lab could process 400% more chemistry, hematology and immunoassay tests—the bulk of laboratory testing. Still, I knew how the sentence would finish: “. . . and if we don’t match them, we’re not going to succeed.”

	My wife Marcia and I had founded our newest business, Hunter Laboratories, two years earlier. Named after our youngest son, Hunter Laboratories, we invested millions to create a fantastic clinical laboratory, providing good jobs to 150 people.

	We not only loved the concept of clinical laboratories, but also the public and private health benefits of a well-run, high-quality lab. Clinical lab testing is easily the best bargain in healthcare. They cost less than 2% of total healthcare but drive more than 70% of healthcare decisions. For example, PAP smears quickly identify levels of risk of cervical cancer in women; hemoglobin A1C identifies and measures response to treatment for diabetes. By administering these tests, patients and doctors get a jump on treating and hopefully curing their issues. Think of how much lab tests help in the treatment of cardiovascular disease (CVD), the number one killer around the world. More than 50% of women over age 50 die from this dreaded disease. That’s simply unacceptable, so at Hunter Laboratories we developed a comprehensive cardiovascular program, which became one of my proudest achievements. The personalized treatments that emerge from the tests we and a few other labs developed help to prevent the disease in almost all people. They also can help doctors and patients reverse the disease in the early stages of CVD.

	Clinical labs can hold the fate of individuals in their hands—for good and bad, depending on the accuracy of the test and attentiveness of the team.

	I give you one sad example of when clinical labs can go wrong. Thirty-four-year-old Darian Wisekal, the mother of two young daughters, should have been diagnosed with cervical cancer. Had a LabCorp cytotechnologist detected abnormal cells on a Pap smear Wisekal had in 2008, she wouldn’t have suffered an agonizing death three years later. A Florida jury found LabCorp guilty of negligence after two physician experts testified that, as a result of the misread, Wisekal’s cervical cancer spread and became untreatable.
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	Darian Wisekal before
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	Darian Wisekal near death

	 

	
	In an unrelated lawsuit, it was revealed that in that same year employees warned senior LabCorp management about serious problems with the same cytology department in the same Florida lab. Management did nothing about the serious employee concerns. But it did fire the senior manager who reported them to the company.

	Cytology testing for both Blood Brothers is so bad, that they allocate approximately $3 per PAP test for legal costs. This amounts to 20% of the average revenue per test. In my eighteen years as a Lab CEO, we have never had a legal cost for an incorrect PAP test.

	Knowing that the Blood Brother prices were often below cost, I wondered if there were any legal liabilities if Hunter Laboratories attempted to match these prices. I asked our regulatory counsel, Hooper, Lundy and Bookman, one of the most respected healthcare firms in the country. They believed the business model of the Blood Brothers violated both federal and state anti-kickback laws, as well as a California law requiring that the lowest charge to any client be passed-on to the state Medicaid (Medi-Cal) program. The senior partner, Patrick Hooper, emphatically told me, “I disagree that lowest charges needed to be passed on, but the California courts did not buy my argument.”

	He advised me to check with Jan English, Director of the Medicaid Enforcement Division of the California Department of Health Services. I did so, and her response could not have been more clear or direct:

	“The state is entitled to the lowest charge of any payor. Period.”

	How egregious was the Blood Brothers’ business model? Let’s look at the most frequently ordered test, a complete blood count (CBC). Quest sold this test for as low as $1.43, but charged the Medi-Cal program its highest charge—approximately $40. Medi-Cal paid either the lower of the amount billed (legally the lab’s lowest charge) or Medi-Cal’s fee schedule amount, which was $8.59. Because Quest did not bill their lowest charge. Medi-Cal paid $8.59 for these tests. Through this fraud, Quest was receiving more than 500% of their legally required lowest charge, ripping off California taxpayers.

	If that’s not sinister enough, consider their deeper intent. The Blood Brothers secretly treated Medi-Cal as a profit-padding exercise, disregarding Medi-Cal’s important role as a crucial, taxpayer-funded safety net for Californians unable to afford healthcare. Too many times, Medi-Cal has been subject to fraud and abuse by unscrupulous providers who put profits above the public good. Funds designated for essential services to the neediest were diverted by false billing schemes. Those fraudulent schemes diminished the quality of care, unnecessarily burdened taxpayers, and degraded the medical profession.

	Why would the Blood Brothers sell tests below cost? After all, publicly traded companies are in business to make money for their shareholders, and the Blood Brothers generated lots of free cash flow. The Blood Brothers realized it was a big hassle for physician offices to use more than one lab. For every patient, busy physicians would have to think about which lab’s test requisition they would have to fill out, and each lab’s requisition and report forms were different, as were the reference ranges for tests. A patient test might be within normal limits for one lab but, due to different instruments and reference ranges with another lab, the patient test result for the second lab might be “abnormal.” The Blood Brothers’ scheme took advantage of busy physicians’ desire for the simplicity of using only one lab for all testing. They coerced physicians into selecting one of the Blood Brothers by offering them money-losing, loss-leader fees for a portion of total lab testing costs.

	The Blood Brothers business model was to capture physician clients by losing money on deeply discounted prices billed to the physicians or IPA capitated contracts, and making huge profits from “pulling-through” the remainder of the physicians practice of Medicare, Medicaid, insurance payors and a small amount of patient billing, all of which were billed at rates grossly exceeding the discounts.

	IPAs are independent physician associations, who negotiate a cheap monthly fixed rate for all laboratory services. A sample rate would be one dollar per member per month. If the IPA had 100,000 insured members, the total cost for all lab testing would be $1 × 100,000 members = $100,000 per month. While Quest’s costs per patient in 2004 were $30.64, according to its SEC reports, the average capitation reimbursement was only $15.67—half the cost to perform the tests. Put another way, Quest lost more than $15 every time it processed capitated patient orders. Physician-discounted billings amounted to $26.34, so Quest lost $4.30 on average for every discounted bill to physicians.

	However, the “pull-through” Medicare/Medicaid/Medi-Cal, private insurance and direct patient billing generated huge profits—$21.25 per patient order, a staggering 69% profit. With this scheme, the Blood Brothers had increased their client base, and their profits, at the expense of taxpayers who, in effect, subsidized their below-cost pricing. In the following graph, “Pull-Through” revenue consists of Medicare, Medicaid, insurance and patient. Uninsured patients, the people least able to pay, amounted to only 2% of test orders, but were charged the highest amount of $119.12.
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	In addition, the Blood Brothers’ service levels were awful. Among other problems, approximately 5% of test results never came back from one lab due to lost specimens or lab problems. To give you an idea how egregious and dangerous this is, we treated a lost specimen like a lost child at Hunter Laboratories. You didn’t lose specimens. It almost never happened with us. However, while we looked to improve service levels, the large publicly traded Blood Brothers looked to cut costs by reducing service levels to the least amount that would not drive off physician clients. If they could save a quarter-cent per share by eliminating a service, that service was gone.

	I’ll give you an example. In a sworn affidavit under penalty of perjury, a laboratory supervisor at Broward (FL) General Hospital District stated this about LabCorp’s operations: “Consistently losing, destroying or misplacing specimens, specimen pickup delays or failure to pickup, failing to report preliminary or final lab test results, reporting test results in an untimely manner, or erroneously performing tests not requested, or requesting additional samples but later reporting results on the original sample.”

	Unfortunately, we learned that money and profits were more important to many physicians than lab service levels. Many complained to us that they hated the service levels of the Blood Brothers, but nevertheless, we at Hunter Laboratories would have to match the deep discounts to receive their business. “As long as the labs are willing to charge me those prices,” one doctor after another said, “I will take them. If you match them, we’ll switch to Hunter Laboratories in a minute.”

	The doctors were suspicious about the Blood Brothers’ bottom-feeder prices. But they were not going to question it. In their minds, they were the beneficiaries of a competitive market. They never asked for anything illegal, so their hands were clean.

	That is the fiction they told themselves—but they knew better.

	It turned into a mighty problem for us. Too many doctors valued price over quality and service. We’d already secured physician clients who weren’t concerned with below-cost prices; they focused on the best service and lab tests in the industry, which they knew we provided. However, many doctors wanted the lowest prices to boost their income. Our fair market pricing, low as it was, made reaching them difficult.

	Quest and LabCorp swallowed their competitors by making a mockery of fair business practices and the law. Instead of playing on a level field for all labs, they’d stacked the deck with a broad pattern of corruption, kickbacks, price gouging, and naked profiteering, all revolving around the reimbursement schedules from Medicare, Medicaid and, in California, Medi-Cal, and insurance companies. Honest competitors, like Hunter Laboratories, faced impossible odds when entering a market entirely stacked against all but two giant companies. Even today, the third largest lab in the country, with close to $1 billion in revenue, cannot generate a profit as it tries to compete with the Blood Brothers’ business model. It simply does not have the volume.

	The corruption they perpetrated was far from a victimless crime. California’s taxpayers footed this fraudulent bill, which hurt the state’s oldest, sickest, and poorest the most. These people relied on accurate, high-quality lab tests for their lives. I found that the laboratory testing market in California transformed into profiteering by the greedy at the expense of the needy.

	I regarded the Blood Brothers’ business model as a scam. How sadly ironic, I felt, that these labs drove down prices to almost nothing, while doctors often charged out at highly inflated prices to patients. While common and even legal in most states, the practice was and remains illegal in California—but that law had never been enforced.

	What, then, could we do? I couldn’t see a way forward. My stress levels were through the roof. The situation strained my marriage, since my wife and I were operating Hunter Laboratories together and were putting our life savings into it. We’d been battling these bottom-feeder prices for two years. How much longer could we continue to stay alive if we had to keep investing hundreds of thousands of dollars each month? And how would I terminate our 150 wonderful employees if Hunter Laboratories were forced to close its doors? I couldn’t imagine it.

	Our choices were not great. We could knowingly violate federal and state law by playing the same game as the Blood Brothers, which I was unwilling to do. Or, we could bite the bullet and realize we couldn’t compete profitably, shut down our operation, lay off our team, and write off most of our net worth.

	Marcia didn’t want to close the business, lay off our team and lose our substantial investment. Not at all. In fact, she refused to lay off our excellent employees, whom we treated like family. She said, “Let’s just work harder.”

	I didn’t see how we could do that.

	 

	 

	


Chapter 2

	The Lincoln Law

	For twenty years, Jon Michaelson has served as my personal and business attorney, friend and consigliere. I grew to admire Jon’s IQ (certainly beyond mine), common sense, honesty, quiet demeanor, and deep understanding of what can and cannot be accomplished in the legal arena. Jon also offered plenty of relevant experience; he had litigated for some well-known Silicon Valley companies.

	Jon was my go-to phone call whenever the Blood Brothers’ practices bothered me. Which was constantly. I picked up the phone and talked to him about how they were killing smaller labs, Hunter Laboratories in particular. I shared what I knew about them, which was plenty. Jon listened, asked questions, and offered some counsel, but held back on any recommendation for a couple of months.

	Then one day, he called. “Chris, I may have found a solution. Stop by the office and we can discuss it,” he simply said.

	I quickly finished what I was doing, got in the car, and drove to Jon’s Palo Alto office. Once there, he told me about Qui-tam, a type of lawsuit of which I was only vaguely aware. It is more commonly known as the False Claims Statute; it sounded more like a martial arts discipline. Could it stop the nefarious practices of the Blood Brothers with the swiftness and surgical efficiency of a black belt’s hands and feet? I sure hoped so; I had no patience or stomach for a long, protracted fight.

	As I listened to Jon describe how Qui-tam worked, it quickly became apparent that this might be the solution.

	For such a little known statute, the False Claims Statute, or Qui-tam, has a colorful history interwoven with the War Between the States. It was passed by Congress and signed into law by President Abraham Lincoln in 1863, during the Civil War. It quickly became known as “Lincoln’s Law,” a nickname it still holds more than 150 years later. Qui-tam translates from the Latin to “on behalf of the king.” Literally, it allowed private citizens with evidence of fraud against the Government to sue companies or individuals on behalf of the Government. Soon enough, these plaintiffs took on other nicknames, such as “relators” or the more catchy (for good and bad) term, “Whistleblowers.”

	[image: The Lincoln Law]

	Qui-tam was originally created to stop unscrupulous defense contractors from draining the U.S. Treasury by selling defective products that were plaguing the Union Army. The list of faulty supplies was long: bullets that would not fire. Paper-made blankets and uniforms that turned to goo when it rained. Sand arriving in camp instead of sugar. A grain alcohol, and rye being substituted for the requisitioned coffee. Another vital supply, leather, replaced by brown paper. Imagine being the quartermaster who had to explain those orders! The subterfuge and fraud spread even to the animals transporting soldiers and supplies; emaciated horses and dying donkeys showed up rather than sound horses and mules. These shortcuts lined the pockets of a few unscrupulous contractors, but caused greater misery and death for Union soldiers, who were already mired in the living hell of fighting friends, and even brothers in some cases.

	As created, the False Claims Statute provided monetary rewards for relators who brought forward nonpublic information to the Government that showed fraud had been perpetrated—along with what was happening and how. One of the law’s intentions was to create a partnership between industry insiders and the DOJ to stop fraud on taxpayers and punish perpetrators. When you weigh this against the Constitution, it seems like citizens policing commerce in a way that benefits other taxpayers. It was fitting that this law was born during Lincoln’s presidency, given his strong moral compass and inherent sense of fairness. As for the financial settlement, and depending on the amount of direct support they provide the Government, plaintiffs or relators could earn between 15 and 30% of recoveries.

	Qui-tam popped up again during World War II, but not in a way favorable to the private citizens, taxpayers or business practices it was created to protect. In response to an outcry from defense contractors about a Qui-tam case filed entirely on public information, Congress weakened the law and limited Whistleblowers’ ability to sue on the Government’s behalf. It was a bad move, similar to releasing a stable of thoroughbreds after being cooped up for decades. Contractors ran roughshod over the Government. “Not surprisingly, without Whistleblowers to unravel the inner workings of fraudulent schemes, federal law enforcement officials were overwhelmed by fraud and outmatched by a well-funded army of dishonest contractors,” noted a statement from the Taxpayers Against Fraud Education Fund.

	It took another forty years for Congress to tackle the False Claims Statute and make substantive changes. That left myself and others to wonder just how much was overcharged and how much taxpayer money frittered away during, say, the Berlin Airlift, Marshall Plan, Korean and Vietnam Wars, the Cold War, and even the space program build-out to put a man on the moon in 1969, followed by the Skylab and Space Shuttle programs.

	Finally, by 1986, U.S. Senator Charles Grassley (the current chair of the Senate Finance Committee), and Congressman Howard Berman were fed up. Nine of the top ten defense contractors were already under investigation for stealing from the Government. Moreover, unscrupulous contractors were pilfering an estimated 10% of the federal budget. Senator Grassley and Congressman Berman championed amendments through Congress, achieving bipartisan support, and President Reagan signed the amendments into law. Three in particular became key to the uptick in Whistleblower cases that followed:

	▪      A 10-year statute of limitations, where it had been poorly defined before;

	▪      Increased penalties and fines for wrongdoing; a few eventually exceeded $1 billion;

	▪      Cases would be filed under seal, keeping particulars away from the media and public eye, creating a layer of protection for plaintiffs.

	[image: The Lincoln Law]

	[image: Sen. Charles Grassley]

	Sen. Charles Grassley

	Recently, I enjoyed the good fortune of sitting next to Senator Grassley at a Taxpayers Against Fraud (TAF) benefit in his honor. In 1986, when he co-championed these landmark amendments, Sen. Grassley was a junior senator in his first term; now, he is one of the most powerful and longest-serving senators in U.S. history. I was awed by his friendliness, sincerity, and dedication to serving the people of Iowa, not to mention his work on Qui-tam. Plus, he just looks like a leader who makes a difference. Tall and distinguished, this vibrant man, now in his mid-80s, gets up at 4 a.m. every morning and walks five miles before arriving at his office at 7 a.m. Senator Grassley is so dedicated to serving Iowa and the country that he’s the only Senator to not miss a vote in the last 25 years. I have met many members of Congress, holding tremendous respect for some and, unfortunately, not so much for others. To me, Senator Grassley stands as an icon of what a great representative of the people should be.

	More importantly, he helped open the doors to fight back against medical fraud—which I was about to do.
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	Chris Riedel and Sen. Charles Grassley

	The ten-year statute of limitations was big, because it allowed the Government to study a longer pattern of fraudulent behavior while assessing the amount taxpayers were defrauded. A Qui-tam filed in 2019 could be assessed back to 2009. Penalties and fines were increased from $2,000 per fraudulent invoice to $5,000 to $10,000, plus triple the amount paid by the Government. Thirty years later, in 2016, the Government escalated its battle against fraudulent white-collar forces, elevating the fines to $21,563 per claim.

	In the lab industry, the average Medicare and Medicaid invoice amount is under $50. If deemed fraudulent, the defendant would pay $21,763 ($21,563 fine + $50 invoice + $150 for triple government invoice payment) for trying to dishonestly milk $50 from taxpayers. The penalty is staggering.

	The intent of the Amendments was to reinstate “a coordinated effort” with private citizens to enhance the Government’s ability to recover losses sustained through fraud against the Government. The statute also augments the Government’s resources by giving them the capacity to perform “time-intensive tasks of screening cases, interviewing witnesses, analyzing and organizing available evidence, evaluating legal merit, preparing and filing complaints.” Qui-tam statutes enable the Government to deputize private Attorneys General as statutory enforcers, from antitrust and securities to civil rights and consumer protection. This addition came directly from Senator Grassley, who along with others contended that deputizing “private attorneys general” was the only way to break up cozy relationships between government agencies and industry, which have been a problem at times since the American Revolution.

	I would later see how that worked first hand.

	By going “Under Seal,” a Qui-tam lawsuit cannot be seen except for officials of the DOJ, the Whistleblower, and his attorneys. The purpose of the “Seal,” ordered by the presiding judge, is to give the Government time to investigate the merits of the lawsuit without defendants knowing the specific claims. It served a secondary purpose that aids the safety of the relator or Whistleblower—keeping details out of the public eye. The “Seal” allows the DOJ to investigate the merits of the claims and decide if it wants to “intervene” and prosecute without defendants being aware of the specific conduct being investigated. The Government may subpoena documents, ask the FBI or other Government investigators to interview former employees and other people with possible information about the fraud, and Whistleblowers may be asked to wear a wire. The “Seal” is in effect for sixty days. However, in almost all cases, government lawyers ask judges for multiple six-month extensions of the “Seal.”

	If the Government decides to “Intervene,” a partial lifting of the “Seal” follows for the purpose of settlement discussions with the defendants. In my experience, government prosecutors always prefer to settle cases prior to unsealing, and certainly prior to actually having to try a case. With a settlement comes the first official public announcement of the case, even though the case might be ten years old. If defendants refuse the Government’s settlement terms, though, the “Seal” is lifted, and the lawsuit becomes public.

	Best of all, with these amendments, the Government acknowledged the great value of realtors, or Whistleblowers, to cleaning up taxpayer fraud and corruption. Tony West, former Assistant Attorney General of the U.S., probably best captured the value of the statute. “Whistleblowers not only alert the Government to the fraud, they also provide a roadmap to evidence, saving the Government years of effort and millions in costs,” he said.

	Nearly 30 states, plus the cities of Chicago, New York, Philadelphia, Pittsburgh, and the District of Columbia, have since adopted their own Qui-tam statutes. Many offer even higher rewards for Whistleblowers than the standard 15–30% of total judgment.

	Furthermore, after the Bernie Madoff scandal and subprime mortgage fiasco pushed the first decade of the 21st century to a screeching end, the Securities and Exchange Commission (SEC), the Commodities and Futures Trading Commission (CFTC), and the Internal Revenue Service (IRS) created their own Whistleblower programs.

	Under the False Claims Statute, the heart of the relationship between Whistleblower and Government—and the ability to make a case—begins by stepping forward with evidence. How is this evidence gathered? The Whistleblower must provide original nonpublic information—information never before reported in the press or other public forums. Typically, it consists of internal company documents and emails. Without it, the case will be dismissed upon a simple defense motion. The Affordable Care Act’s passage later expanded the scope of what constitutes an “original source.” Now, to gain dismissal, the defense would have to establish that the fraud allegations were exposed previously in the news media or SEC filings. Even with such public disclosure, a case would still go forward if the person bringing the action contributed additional material information beyond those public sources.
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	How has the amended False Claims Statute fared? Quite successfully. Since 1986, the U.S. has recovered over $60 billion from companies that delivered such things as faulty bomb triggers, faulty nuclear reactor valves, injectable medical products that failed quality assurance testing, and conducted inaccurate lab tests that resulted in thousands of people having parathyroid glands removed unnecessarily and thereafter requiring lifelong therapy. That’s just a snapshot of hundreds of settled cases. Others involve defense contractors, some well known for grossly overcharging the Government for parts and services. Significant recoveries have also come from oil and gas, construction, foreign aid, and mortgage fraud. In addition, over $8.5 billion in criminal fines resulted from Qui-tam lawsuits, and $7.5 billion in defrauded taxpayer money was delivered back to the states in which the crimes were originally committed.

	Put it all together, and fraud recoveries have totaled over $62 billion. Approximately 80% of those recoveries involve healthcare fraud—the same percentage of healthcare industry companies involved in the sixty-four Qui-tam recoveries above $100 million between 1986 and 2013. Since 1986, half of all successful cases have settled for $2 million or less, with an average Whistleblower award of around $1 million.

	Healthcare is particularly susceptible to fraud. The exploitation happens at the physician and patient level. The physician who orders a test does not see or pay the Government invoice, while insured patients have no understanding of the CPT coding system used to bill the Government. Also, the risk/reward is highly favorable for fraudsters. The odds of discovery are low, and government settlements often amount to 5–20% of the stolen amount—comparable to a slap on the wrist. Worse, fraudsters very rarely go to jail. Sitting U.S. Senator and former Florida Governor Rick Scott is the poster child for avoiding criminal prosecution, as he once engineered a medical fraud that netted billions when he was CEO of Hospital Corporation of America (HCA).

	You’d think the fraudulent practices would slow down with the tightened statute and the punishing $21,763 fine per invoice, but where money is flowing, someone is always hooking up a siphon hose. During this decade, and especially since 2015, the number of Qui-tam lawsuits have increased dramatically as more people learn about the statute. In 2015 and 2016 alone, DOJ recovered $9.2 billion, with approximately two-thirds coming from healthcare. In 2019 DOJ raked in $3.05 billion with 85% coming from healthcare fraud.

	All of this happened despite the U.S. Government intervening in only about 20% of cases. Only 100–150 Qui-tam lawsuits are successfully resolved each year. These lawsuits are not quick trips to small claims court; they usually take seven years or more to resolve. One took 17 years.

	Whistleblower attorneys generally drop cases declined by the State’s Attorney General or DOJ. However, Whistleblowers and attorneys fully committed to seeing justice prevail can prosecute cases on their own. To that point, in 2015, an impressive 39% of all recoveries came from cases where the Government decided not to intervene. In 2017, DOJ collected $265 million in direct-filed cases not Whistleblower-initiated. However, this number was dwarfed by cases in which DOJ declined to intervene: $426 million.

	As written, the False Claim Statute only allows one Whistleblower: the first to file. However, the Government encourages multiple Whistleblowers to file together. While the case is under “Seal” and government attorneys take seemingly forever to decide whether to intervene, other Whistleblowers can come forward. After attorney’s fees, single Whistleblowers receive, on average, $96,000 after taxes. If there are three Whistleblowers, each net $32,000. In 80% of lawsuits, no reward is given. These are not ideal numbers when considering risking your career and livelihood to expose fraud.

	While I didn’t learn about recent numbers and developments until after my California case was settled, I blindly felt confident that the statute and its amendments put the law firmly on our side. I sure hoped so, because we were continuing to suffer from our very large competitors’ unfair practices.

	There’s a shadow side to this statute: some DOJ attorneys and State Assistant Attorneys General want nothing to do with Whistleblowers and their counsel. Sometimes, Government prosecutors take the position that Qui-tam complaints are, more than anything, the grievances of disgruntled employees, or employees masking inadequate job performance. They resent Whistleblowers and their attorneys. I know that feeling all too well.
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	Red States: Qui-tam statutes

	As I continued learning about this statute, its application and how it would impact defrauded taxpayers, Hunter Laboratories and the Riedel family, I studied the one case similar to what I might be facing. It happened in the late 1980s in the same clinical laboratory industry I occupied; you may remember it as “LabScam.” Two large medical laboratories, National Health Labs (NHL) (subsequently acquired by LabCorp) and Damon Clinical Labs (which merged into Quest) took it upon themselves to add two tests to routine panels ordered by doctors: Ferritin and HDL. The companies told physicians there would be no charge—music to any doctor’s ear—but they failed to state that Medicare would be charged. In doing so, they committed fraud. Within a year, this simple scheme added $20 million to NHL’s bottom line.

	Jack Dowden, a former laboratory sales manager, didn’t get the chance to practice this scheme. He quit rather than be a part of it. Deeply disturbed by the implications to taxpayers and patients alike, he filed a Qui-tam lawsuit against National Health Labs and Damon Clinical Laboratories. In a pattern that feels more like an “alternate career path” for Whistleblowers every time I hear it, Jack left a meaningful job and barely eked out a living selling cars. He did so for two years—the time it took the Government to intervene.

	The results brought LabCorp onto the Qui-tam map for the first time. After acquiring NHL in the ensuing years, they paid $111 million to settle the case. The CEO of NHL, Robert Draper, even went to jail. Quest, which owned Damon, paid $119 million in its first appearance on the wrong side of a Whistleblower suit. Damon’s CEO and other senior executives were offered freedom if they paid fines and agreed not to work in the lab business for a specified number of years. Senior management accepted the deal—with one exception.

	That was Executive Vice President Bill Thurston, a devout Mormon with visions of working his way up in the LDS leadership. If he signed the proposed Settlement Agreement acknowledging the frauds, and his role in perpetrating them, his dreams of Mormon leadership would vanish. He could not stomach that outcome; his stature in the LDS community and family were more important than his business. He hoped to clear his name at a federal trial.

	He was tried—and lost. Thurston testified that he was innocent, with neither knowledge nor responsibility over key components of the conspiracy. The jury disagreed. Although the sentencing guidelines called for 63–78 months behind bars, the district court looked at Thurston’s record as an LDS leader, plus other factors, and sentenced him to just three months imprisonment. The sentence outraged DOJ prosecutors, who argued that an increased sentence and penalty were necessary because Thurman had obstructed justice by perjuring himself at the trial.

	Unfortunately, the Assistant U.S. Attorney in San Diego in charge of the lawsuit, Carol Lam, never acknowledged the assistance of Mr. Dowden, whose coming forward and producing nonpublic evidence set their case into motion on very strong footing. He spent two years explaining and documenting the fraud to DOJ. Yet, Ms. Lam publicly scoffed at the idea that Jack had helped at all. I find this appalling. Why wouldn’t a DOJ prosecutor credit someone who enabled them to recoup hundreds of millions of taxpayer dollars while stopping the fraud of some bad guys in the process? Isn’t that the outcome a Department of Justice would want?

	I would soon find out exactly how Mr. Dowden felt.

	Likewise, I have painfully learned that nothing in the legal system is a slam-dunk—and it can take forever to resolve cases.

	 

	 

	


Chapter 3

	Two Years Earlier

	“Let’s start another clinical laboratory.”

	My brother-in-law, Richard, made this suggestion over drinks in our kitchen, surprising me and Marcia. “Doctors are always complaining about the service they get from the big labs,” he added. “There is room for a high-quality, customer-focused lab in northern California.”

	“I’m in.” With that, Marcia quickly and enthusiastically endorsed her brother’s spontaneous idea. He knew the business well, having worked with us in our previous business before going on to become the sales manager for LabCorp in Northern California. One of the Blood Brothers.

	I listened as Richard and Marcia talked it out in our kitchen. “Quest just bought the largest California lab,” Marcia said. “There is no local lab left in Northern California.”

	“I hate working at LabCorp because the service is so bad,” Richard added. “I am constantly apologizing to physicians because of lost specimens, slow testing time, and horrible customer service.”

	“Quest’s service is no better. There is a clear market need for a high-service local lab offering faster results.”

	I was far from sold. We’d been down this road before. As Marcia and Richard talked, I kept thinking, we’ve had a wonderful retirement for the past ten years. Why would we jump back in?

	Did we need to prove ourselves? Not at all. Marcia and I had already lived the entrepreneurial dream—several times over.

	My parents belonged to The Greatest Generation. These men and women endured The Great Depression, fought or supported us to victory in World War II, rebuilt our nation to economic prosperity, and instilled lasting values—work hard, save money, always do your best, and be fair to all. Papa worked for the telephone company and Mother was a stay-at-home mom, spending much of her time scouring newspapers for coupons and venturing from market to market to buy groceries at the cheapest prices with her coupons. Since my first job at ten, delivering newspapers on a bicycle route in the dark, cold Bay Area mornings, I was not afraid of hard work. I eagerly embraced it, and made it a central part of what mattered to me in life.

	But starting a new company? The process would be intense, but I also believed that if you roll up your sleeves, work hard, learn your industry, and aim for innovation and quality, you can succeed.

	I realized many of my dreams, which also fulfilled Papa’s wishes for me—something very important to both of us. I tried to be a conscientious son. We carry our parents’ wishes inside us, and when they merge with our own dreams and aspirations, it makes our own success that much sweeter.

	One such success was graduating college. Papa always regretted that he did not finish. “That held me back in my job,” he often complained. Consequently, there was never any doubt that I would be attaining a degree. After graduating from University of California-Berkeley in Political Science—a liberal arts major not directly connected to any particular job track—I had no idea what I was going to do. None whatsoever. Someday, I thought, maybe I would go to graduate school. My biggest priority was saving money for it, but I also wanted to hang out in Europe for a while. Many European kids take a year between high school and college to either fulfill their military or social service, or put on daypacks or backpacks and travel the world, gaining invaluable life experience before plunging into adulthood. The “gap” year. We don’t encourage our teenagers in America to make such independent leaps into adulthood nearly enough, but I certainly wanted that experience before entering graduate school.

	However, things didn’t go quite as planned.

	During my early teens, I enjoyed selling magazines door to door. I was always a natural salesman, so after college, I began looking for a sales job. Through an executive recruiter, I was offered two sales jobs, one selling cereal for a huge company, the other surgical instruments. Neither excited me. Selling surgical instruments required being in an operating room and teaching physicians how to use them. After observing an open chest surgery, I gained new insight: this was not the job for me. A third offer came along, with a small medical company that sold instruments to universities and medical research institutions. I interviewed with their sales manager, and really liked him.

	However, self-doubt crept in. I struggled in science classes in high school and college, which gave me legitimate doubts that I could succeed in a medical company. How could I describe, operate and sell an instrument if I didn’t understand the science behind it, or what it was designed to do?

	The sales manager didn’t feel my reservations. Or sense the giant knot in my stomach. He offered me a sales representative position. I declined. Then he offered me a higher salary, signaling that he believed in me, even without a solid science background. His show of support hooked me. I accepted.

	A few days later, I began training with the small company—if you can call it that. My “training” consisted of the sales manager handing me a bunch of brochures, patting me on the back, and telling me, “Good luck, go get ’em.” Nothing like pushing your newest employee over the edge to see if he flies or falls. My heart beat faster and my stomach fluttered, but I was ready to accept the challenge.

	It was thrilling. I held success and failure at my fingertips. I was determined to succeed.

	To my surprise, I loved the job. The two traits that suited me well were my enthusiasm to try new experiences, and my insatiable thirst for new knowledge, which I gained through asking questions. I am eternally curious, very inquisitive, and throw my energy into whatever I believe in. You have to be that way when working in a constantly changing industry. I asked question after question, and our customers, the medical researchers, answered them. I learned everything I could about the microbiology and chemistry systems I was selling and quickly became the most successful sales representative in the small company. After two years, I was promoted to Western Regional Sales Manager.

	These were golden years. I lived in an apartment in Alameda, a small island in the San Francisco Bay, and played a lot of tennis. Every Wednesday at 11 a.m., a group of salesmen who lived in the same beachfront complex met for a couple hours of tennis and a long lunch. During lunch we regaled each other with stories of our challenges and successes, sometimes quite humorous. Life was carefree and fun.

	But I wanted to be more than a salesman. I wanted to have my own sales force. I wanted to own a company.

	Eighteen months later, at the ripe old age of twenty-four, I founded my first business, Micro-Media Labs, a microbiology company. My hope was that it would revolutionize testing to determine the best option for treating bacterial infections. If successful, the technology would save many lives.

	I really had no idea what I was getting into. I had no background in finance, business or science. I did know I could sell what I believed would be a better diagnostic system, if I could actually develop it. No one in the industry believed it possible to commercialize the testing I had observed in research settings. The first step was to produce an instrument that would facilitate manufacturing in large quantities. I called on the former VP Engineering at my prior company. Over many beers, he eventually designed the perfect system.

	After a few months perfecting the manufacturing and science, I began selling the technology in the U.S. and Canada. I worked so many hours that, at times, I was too tired to drive to my Alameda apartment. I simply slept on the floor of our tiny office/lab area. By tiny, I mean 350 square feet.

	Now that I had tasted life as an entrepreneur, I found that the crazy hours, constant drive to succeed and grow, and ability to get involved in all aspects of a business were perfect for my personality and deep desire to improve people’s lives in some way.

	I started two other businesses, each of which eventually did quite well. But, as entrepreneurs know, new businesses require work schedules that more closely follow a 24-hour clock and no way of knowing when each day will end. My life consisted of 80-hour work weeks—for years. A 40-hour week was a pipe dream. I was what business psychologists coined a “serial entrepreneur,” someone who relished dreaming up innovative ideas and inventions, and building businesses from the ground up. A lot of this came from my innate need and growing love for risk taking. Five different times, I wanted to see if I could pull it off—and how successfully we would become.

	As Marcia and Richard kept talking, I no longer relished proving myself. I’d done it already, with three companies. And I wasn’t a young man anymore. I now had a family, so risk-taking felt a bit scary. What could possibly pull me back in the game?

	Marcia’s drive was far more abundant. The article in the San Jose Mercury News about Quest Lab’s purchase of the last remaining independent, regional medical lab in Northern California spurred her on. She fiercely valued independence, entrepreneurship and the potential to bring positive change to many lives, which good healthcare practices do. The previous night, a light bulb had flashed in her head. “Quest’s customer service and reputation are terrible. We can answer a need in the community. Let’s start a local lab focused on quality and customer service,” she said.

	Her words and enthusiasm settled in my heart. Though I did not want to start another new lab, I’d learned to deeply trust my wife’s intuition and ability to make things happen in a substantive way.
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	Marcia Riedel

	Marcia Prendergast Riedel is a fantastic example of aspiring to, and realizing, the American dream. Born in Kingston, Jamaica, she moved to Boston when she was ten. Boston is home to more universities or institutions specializing in medicine and technology than any other city in the U.S.  And more hospitals. Marcia spent the rest of her childhood in that rich environment, destined, it would seem, for a life in and around healthcare.

	At sixteen, she began working at Massachusetts General Hospital as a surgical research assistant, she worked with several distinguished researchers in the hospital. She managed to juggle this full-time job while being the primary caregiver for her brother and sister and graduating high school with honors—all in three years. She continued working at Mass General until she graduated from the University of Massachusetts with degrees in Business and English—again in just three years. After graduation, she transferred to outpatient administration, where she worked as a “float” in various outpatient medical departments.

	Now in her early twenties, Marcia threw caution to the wind and took a cross-country plunge. We’re both natural-born risk-takers. She packed her young son and all their belongings into her car and headed west, driving toward the California dream. She and her son lived in Newport Beach for a year, but decided it was not the place to build their new life. She left Orange County in 1985 and headed north to the San Francisco area. It was my great fortune that her journey ended in Silicon Valley.

	In order to rent an apartment, Marcia had to document a job that enabled her to afford the rent. The first offered to her, within days, was as an executive recruiter. To earn additional money for herself and her son, she took a second job at Meris Labs, my company, as a part-time customer service representative.

	Marcia is the best leader and manager I have ever known. Even though I was the CEO, I did not directly meet her at first, or hire her. It didn’t take long for word to get to me about this competent young woman. I learned immediately she was a very hard and smart worker, one we quickly promoted to Phlebotomy Manager, with responsibility for the more than forty Patient Service Centers throughout Northern California we’d established.

	I first met Marcia during a staff meeting. I saw a drop-dead gorgeous woman with tremendous potential in our industry. Marcia was and still is a dead ringer for a young Sophia Loren when she wears her hair a certain way. When she sat down, I asked myself, “Who is she?” During the meeting, it became clear that she was extremely intelligent and perceptive, and knew how to manage our Patient Service Centers, our largest department in terms of personnel.

	A little less than a year later, our COO decided he needed someone with her tenacity and skills to tackle the billing department, always the toughest to manage in the clinical laboratory industry. Billing is fraught with the type of risk and hands-on supervision that can drive lesser people up the wall—or drive small companies out of business. Even some of the industry’s largest labs have days sales outstanding (DSO) of more than 100 days. Those same labs that haven’t been paid in 100-plus days also can incur bad debt of 10% or more. Many labs fail because they cannot get billing and cash collections under control.

	Before Marcia took over, our billing department was, at best, dysfunctional. My team and I would have been happy to invest a year to clean up our department and make it purr like a race car engine. Marcia worked her magic in three months. Cash collections soared, and DSO and bad debt were cut in half. With her policies in place, billing performed well, even long after we promoted her out of the department.

	After watching Marcia’s work in our billing department, we selected her to head up our other major problem area—sales. In just three years, Meris shuffled through six sales managers. Despite outstanding résumés and references, we just couldn’t find anyone who excelled. It takes a special talent.

	Still, when the COO approached me and suggested Marcia for the job, I thought the idea was crazy. She didn’t have any sales experience! We knew Marcia was an excellent manager, but could she sell? After much discussion, we agreed to offer her a sales territory. If she performed well, the Sales Manager position would be hers. We anticipated it would take at least six months to see results. Prying doctors away from their overbooked workdays to meet salespeople is never easy, even when they’ve worked together for years. How long would it take for them to meet with a new rep who had no practical experience?

	Marcia took over a territory in the Palo Alto area. From the beginning, doctors could not say “no” to her. She sold so many accounts in two months that we stopped our in-the-field training exercise and promoted her to Sales Manager. Now, for the first time, she would report directly to me.

	Promoting Marcia was like removing the cork from a bottle and letting out the genie. She handled it more like a lightning storm fanning through the sky. Our sales growth became the fastest in the industry, averaging 40% per year over the next four years. She also successfully integrated 14 acquisitions. She demonstrated a rare ability to earn her employees’ deep respect and love while demanding superior performance. Unlike me, she had a well-developed tough side beneath her gorgeous smile and endearing personality: she had no trouble terminating poor performers, which improved our efficiency even more.

	Her rise from part-time customer service representative to full-time senior executive was meteoric. She became critical to our success—and we compensated her accordingly. Eventually. When investment bankers drafted the prospectus for Meris’ IPO in 1991, they were shocked by her low salary. They insisted we increase it by 50%, plus stock options, and give her the title of Vice-President of Sales and Marketing. If we didn’t, they said, investors would think her less than competent. She has never let me forget how I took advantage of her by failing to pay her equal to the previous six male sales managers.

	I did not think it was possible to fall in love with someone you had known well for several years. But one day, we looked at each other and knew.

	Marcia and Richard continued their conversation while I listened intently, thinking of our tough beginnings at Meris and all those years of hard work to build a successful lab. Now we had two young sons. I also worried that any new lab would take away our precious time with them, recalling all too well those 80-hour weeks as a young, single professional on the move in the medical industry.

	Sadly, that turned out to be true.

	Our decision ultimately focused on Marcia’s needs rather than mine. Despite her growing involvement in the community, and her successes at Meris, she feared that she had cut short her professional career. She’d always envisioned becoming president of a business to fully utilize her deep and strong leadership and management skills.

	I had no idea. She had never given voice to her concerns and frustrations until she and Richard talked. Who was I to deny her?

	I took a deep breath and put aside my considerable reservations. We agreed to start a new lab business. We dove into a process I’d experienced three times before, feeling comfortable and increasingly confident about retracing familiar ground in the lab business. We were confident that there was a big market to conquer. We also were confident there was plenty of room for a highly proficient local lab to do it the right way—through quality of product, great customer service, innovative tests, and the fastest lab test turnaround times in the industry. I looked forward to developing procedures to get us there.

	Soon, we learned the industry had changed in our decade away from the action. Tremendously. Our journey began to take turns neither of us could anticipate.

	 

	 

	


Chapter 4

	Regulatory Nightmare

	We had a clear vision and mission. My highly motivated wife and brother in-law drove forward with their confidence and optimism. I plunged into the plan, enthusiastically and fully.

	We started the day after our dinner with Richard. While Marcia was instrumental in helping Meris Labs succeed, I had started and built the company from the ground up. It belonged to me. Now, we were going to establish a company together after a decade of mostly blissful retirement, highlighted by the births of our sons.

	Without much discussion, we knew our respective tasks and duties to open Hunter Laboratories as quickly as possible. Speed, efficiency and quality became our mantra.

	One day, while taking a piano lesson, my phone rang several times. It was Marcia. She had found a perfect building for our new lab—and wanted me to see it right away. I arrived and found myself amongst a suite of offices and a large open area. Perfect. Best of all, it was midway between our home and our children’s school. Our decision created a change of routine they had never experienced. “We retired before the boys were born,” Marcia said, “So they’d never seen us work before. One of them even asked me what work was. We needed to get back to work, and they needed to see how our work produced the life they had.”

	We enjoyed complete control in every decision we made and every penny we spent. We settled into a nice rhythm as business partners, spouses and parents, whether making creative decisions about the look and feel of our company, or more practical choices involving set-up and materials costs. Since we were funding Hunter Laboratories with our own money, we avoided the delicate minefield of venture capitalists, banks, and investors. Until we started hiring, Marcia and I comprised the entire decision-making team, with Richard involved in some decisions. As every spouse-spouse business team knows, setting up a new company can bring you closer, tighten your bond, and help your relationship grow. Or, it can create separation, heated arguments and, in worst cases, divorce. We worked well together, trusting each other in our decisions, and enjoying discussions of our progress every night.

	We also felt a larger purpose that seemed to open wider every time we took a step forward. We identified the best new medical testing equipment and arranged purchase financing through the equipment manufacturers. We then installed and verified the equipment’s testing capabilities. We wrote procedure manuals, hired certified lab technologists (not easy to find), purchased billing hardware and software, and created doctor requisition forms for ordering tests. Finally, we designed test reports that were quickly and easily understood by physicians. Throughout, we relied on our experience and expertise in the business.

	For months, we felt the stress and exhilaration of a tight project deadline. Piano lessons quickly became a thing of the past.

	The easiest part of the process was giving a name to our business. We looked to our youngest son, Hunter. There it was: Hunter Laboratories. Our name. Since doctors are hunting for what’s wrong with a patient when they order up lab tests, the name truly fit.

	After six months and a cost of millions of our own dollars, we prepared to open the doors to Hunter Laboratories. Few in the industry believed we could bring it together so quickly; typically, it takes more than a year to install a laboratory billing and computer system, let alone the testing equipment.

	One more major step remained before we could introduce our lab. We needed a license to operate from the California Department of Health. I expected to make a routine phone call, get an inspector to the site, and sit back as the inspector checked and then passed us with flying colors. Simple as that, right?

	Wrong.

	Once I reached the licensing official, my heady optimism faded like a dying flashlight. “We are terribly understaffed, and I do not know when we will be able to get an inspector for you,” said the state licensing department official.

	I pressed her, my natural impatience rearing its head. “How long a wait is it?”

	“Well, I have no idea.”

	I was dumbfounded. The healthcare industry is highly regulated, and with good reason. Quality control can be a life or death question. Anything with built-in layers of quality control is going to take more time to run through the system than, say, building something yourself without oversight. I understood that.

	But there was something in her voice, something detached, as if we were just another start-up hanging a shingle in the healthcare world. Marcia and I are philanthropists and very caring people; we never would have moved further in healthcare and start up companies unless we provided something far more than lab tests for which we would receive payment. We were in the business of helping doctors diagnose diseases and helping patients manage and conquer their health issues. We contributed to the well-being of others. It drove our desire to get back into testing.

	We knew how lab tests could save or harm lives—and knew our reputation among physicians stood tall as outstanding providers in our field. Part of our reason to return speaks to what Marcia feels in her philanthropic work, and what I feel when developing new testing to help people grow healthier and improve their lives.

	I tensed up. The official on the phone was blocking something larger than a new license. Was she telling me I could not get an inspection for a new business so critical to people’s health?

	“Listen,” I said. “We’ve invested a ton of money in this lab. We are creating good jobs and providing a vital public health service. I cannot afford to just wait around while the state gets its act together.”

	“We’re just not making any new appointments. Sorry.”

	The conversation ended. Welcome back, Chris and Marcia.

	During my long career as an entrepreneur, I have experienced many bizarre encounters with state and federal bureaucracies and the legal system. It’s tough enough to make it as a businessman, and doubly so when you throw in the added weight of healthcare industry regulations. I thought I had found ways to conquer everything I’d seen. It’s a critical entrepreneurial skill. Obstacles appear in order to be overcome, test your resolve and make your business stronger, not to stop you dead in your tracks.

	This, however, felt more like a thick, steel-plated wall. Hunter Laboratories could not operate without a state license. The state had decided to stop scheduling inspections because it was “too busy.” When is a state too busy to hand out a license that aids the economy in many ways? How odd that the state with the world’s seventh largest economy could not find a single inspector to open an important public health asset that would generate hundreds of good jobs.

	Something was behind this. Something deeper than “we’re too busy.” But what?

	I found out. In the mid-1990s, the California Department of Health Services believed many clinical laboratories were committing fraud. DHS believed that the only way to control the rampant fraud was to stop new labs from participating in the Medi-Cal program. DHS convinced the California State legislature and the Governor to pass a law suspending the issuance of new Medi-Cal licenses.

	The suspension was originally designed to last six months. After that six-month period, though, it was renewed for over 20 years.

	Suddenly, we were out in the cold—after investing millions of dollars and six months of our lives. We needed a Plan B, and fast.

	I called our regulatory counsel, an attorney specializing in the maze of regulations surrounding the medical profession. He came up with a possible solution: “California law allows a lab license to be transferred if you acquire another lab and close its operations,” he told me.

	Immediately, I started searching for labs ripe for acquisition. I didn’t find any of significant size in Northern California (the reasons for which became clear later), but we did find a small family-owned lab in San Francisco. The Chinatown Medical Laboratory did its work ably, surrounded by a fish market on one side and a busy combination of tourist and local stores with colorful facades on the other. The owner was ready to retire, so we struck a deal and sent him off to a comfortable retirement. It was the essence of a win-win transaction.

	Within a month of DHS and the state shutting the door in our faces, we closed the Chinatown deal and opened Hunter Laboratories in our new San Jose locale. We were truly a family owned and operated lab. Richard became our VP of Sales. Marcia’s mom became our receptionist, her Auntie Millie took care of Accounts Payable, her sister Janice managed billing, and her brother Andrew worked in the lab. Andrew came to us from a different world; he was senior manager of American Airlines’ operations at San Jose International Airport. He was intrigued with the lab and asked if there was anything he could do. He worked the night shift following his day job at American Airlines. How can you not embrace that degree of commitment? He loved the sophisticated instrumentation in our laboratory, and his experience at American Airlines paid off. Our instruments performed like highly tuned race cars under his management.

	With that, we returned to a business we knew well, ready to improve people’s lives with the highest-quality clinical lab work.

	 

	 

	


Chapter 5

	Who Are Whistleblowers?

	We’ve heard a lot about Whistleblowers, especially since the word became daily headline fodder during the Summer of 2019. The general perception of these vital fraud fighters is a little disjointed. First, people have various ideas of what Whistleblowers do. If you were to ask a hundred people if they view Whistleblowers favorably or unfavorably, I would bet more than half hold a negative opinion. They might view Whistleblowers as “rats,” “out to seek a quick buck,” or unhappy with their job and lot in life. “Maybe they’re seeking to right their perceived unfair treatment in a loud, costly, headline-grabbing way,” naysayers might suggest.

	None of these views capture how frightening and even dangerous it is to take that step—or how doing so completely disrupts and often ruins your life. I stand here as a survivor of that experience. Many Whistleblowers do their bidding reluctantly and as anonymously as possible, often feeling like it’s the last resort to bring some justice and fairness to their area of concern.

	There are a few other terms related to Whistleblowers. One is Qui-tam, the legal Latin definition, to which I will refer often. Another is “fraud fighter,” which I prefer. Many of us subject ourselves to this unpleasant experience because we are good, decent people trying to fight fraud or other unfair business practices. We’re willing to stick out our necks; some get their necks figuratively lopped off in the process. The third term, “relator,” is used in legal discussions by plaintiffs and prosecutors.

	A few years ago, Taxpayers Against Fraud organized a meeting of the most successful Whistleblowers of the past decade in Florida. Ten people attended from as far as India, yours truly included. To my surprise, these were ordinary people, none loud or boisterous. Not one filed their Qui-tam for the sole purpose of monetary gain. All stumbled upon wrongful business practices that, in some cases, could result in dangerous or even fatal consequences. In nearly all cases, they presented their knowledge to management—which swept them under the rug to protect their reputation, bottom line and stock price for shareholders. In many cases, they were fired from their jobs and found it difficult to find other work in their industry.

	Whistleblowers are tarred and feathered by the Goliaths they go after. I learned, as did every other successful Whistleblower I met, that the fraudsters will do everything imaginable to destroy you. The 1986 False Claims Act’s Taxpayers Against Fraud Education Fund spells it out in clear terms:

	“Employee Whistleblowers are never greeted with open arms, especially where the fraud is being designed and instigated by top management. Corporate behavior is almost always the same: isolation, humiliation, and termination. In most cases, a Whistleblower can never work in his chosen field again. While the case is moving forward, a Whistleblower is likely to have little or no income and, as a consequence, may put his or her marriage under tremendous stress due to loss of income.”

	Whistleblowers are few and far between for a reason. Those brave enough to fight fraud face an awful truth: their lives will probably never be the same. The odds of success are slim, and the fraudsters will publicly and privately attack their credibility, reputation, community standing, and possibly even assets and family. These organizations will spend tens of millions of dollars on attorneys and public relations specialists defending their frauds while tarring, feathering, drawing and quartering the Whistleblower. Consequently, their lives often feel and look like a shredded version of what they enjoyed before legal action began.

	What happened to the group I met at the TAF meeting? The rundown gives a good idea of the combined effects of the extraordinary stress and pressure heaped upon us. Three ended up in divorce court. One was hospitalized after an attempted murder. One wound up homeless, living under a bridge, before the successful conclusion of his lawsuit—a long, tragic fall from the solid corporate position he once held.

	The attempted murder victim was Cheryl Meads, a chemist and pharmaceutical manufacturing quality control expert. Hired in 2002 by GlaxoSmithKline (GSK) to oversee and solve problems at the company’s Cidra, Puerto Rico plant, Cheryl walked into a factory out of control and under a corrupt plant manager. However, GSK hired the right troubleshooter. Cheryl reported that the Cidra plant’s water system was contaminated, drugs were being made in unsterile conditions, tablets of different strengths were being mixed in the same bottles, and pharmaceuticals were being sold despite failing quality control tests. In other words, GSK was pumping tainted drugs into pharmacies near you.

	How did GSK respond to her incisive work? They fired her.

	Unfortunately for GSK, Cheryl was more concerned about patient health than they were. She went to the FDA, which began a criminal investigation. In February 2004, Meads filed a Qui-tam case. Things tumbled downhill for GSK. In 2005, the FDA seized $2 billion in drugs from the Cidra plant—the largest seizure in FDA history. In October 2010, GSK agreed to pay $750 million ($600 million civil and $150 million criminal) to settle False Claims Act allegations that it knowingly sold contaminated drugs manufactured at Cidra. It was the first time the False Claims Act had been successfully used to hold a drug maker accountable for violations of manufacturing standards.

	For her actions, Cheryl and her attorneys received $96 million. A lot of money, to be sure, but think of what Cheryl sacrificed—her career. We shouldn’t have to worry about that when we’re doing our jobs, especially in something as vital to our health as pharmaceutical manufacturing.

	Cheryl almost lost her life to a murder attempt near the Cidra plant. When she awoke in the hospital after being forced off a cliff by another car, the attending physician informed her he was her boss’s best friend and stated he intended to take “special care” of her. Cheryl immediately dressed, snuck out of the hospital, and flew to the U.S. for the remainder of her recovery.

	Another story comes out of Whitefish, Montana, at the base of the majestic Glacier National Park near the Canadian border. When the Director of Financial Services of North Valley Hospital died unexpectedly, the hospital asked one of their outside auditors, Jim Alderson, to leave his firm and take over as the CFO. The hospital was one of the most successful small hospitals in Montana, with sound profitability and a reputation for high-quality care.

	In 1984, with Jim as the newly installed CFO, the hospital hired a subsidiary of Hospital Corporation of America (HCA) to manage the hospital. The company claimed that profits would improve because they were experts at Medicare reimbursement. But, strangely, HCA instructed Jim to keep two sets of books: one designed to maximize Medicare reimbursement, which was publicly reported to the SEC. The other was to be based on compliance with Medicare regulations.

	Jim realized this was fraud. He voiced his questions and complaints over the two sets of books. What happened? Nine days after Jim brought up the issue, he was fired.

	Like Cheryl Meads, Jim saw not only corporate fraud in action, but realized how it impacted taxpayers. He wanted a solution that protected them, permanently. Thus, Jim became the first of more than two dozen plaintiffs to file cases against Columbia-HCA and its affiliates. When the dust settled years later, Columbia-HCA was ordered to pay out $95.5 million. That led to other Whistleblower lawsuits that produced settlements of $840 million and $631 million, respectively. Thus, HCA’s decision to order Jim to keep two sets of books cost them over $1.5 billion, plus legal fees. Do these companies even think of how costly their fraudulent actions will be if they’re nailed?

	In court, Judge Steven Merryday complimented Jim for “tenaciously pursuing this case at substantial personal, financial and professional cost” to himself.

	Unbelievably, no one went to jail for this obvious fraud against taxpayers. Even worse, the CEO of Columbia-HCA, Rick Scott, now represents Florida in the U.S. Senate after defeating long-time senator and former Space Shuttle astronaut Bill Nelson in a contentious race in 2018. Makes you wonder . . .

	Jim Holzrichter’s Qui-tam odyssey started in the late 1980s while working as an internal auditor at Northrop Grumman’s Rolling Meadows, Illinois facility. Jim and a co-worker, test engineer Rex Robinson, discovered that Northrop Grumman, a defense industry titan since World War II, was recycling and scrapping large amounts of material used in the B-2 Stealth bomber. So far, so good—but Northrop was charging the Government as if the material was being used, rather than being resold and recycled. It was a classic case of double dipping. Northrop also inflated material costs and misrepresented the amount of progress they were making with the bomber.

	In 1989, Jim filed. Three years later, the Government declined the case. During that time, he lost his job—no surprise—and scrambled for anything to support his family, including delivering newspapers. We don’t see this side of the Whistleblower’s experience in the public eye. Jim and his attorney pressed on, developing evidence so compelling that the Department of Justice finally intervened in 2001—twelve years after he filed. The case eventually settled for $62 million in 2005. It took Jim 16 years before he could rebuild his life with his portion of the settlement.

	Another experience that gives pause comes from Dr. Tom Cantor, President and founder of Scantibodies Laboratory, Inc., a small family-owned company that manufactures components for sensitive and accurate diagnostic tests covering a wide variety of medical conditions. In 2001, Scantibodies had a minor stake in the parathyroid hormone test (PTH) market, then dominated by a Quest subsidiary. Tom discovered that PTH kits sold by Quest produced false test results, resulting in dialysis patients being overdosed with expensive and harmful drugs. The results were sometimes catastrophic. They included unnecessary and life-changing surgeries to remove the parathyroid gland, a life-long regime of drugs to offset the removed gland, and premature deaths. How could healthcare providers do this?

	But that was not Dr. Cantor’s first thought. A positive leader who understood the exact measures needed in the field, he assumed the faulty test kit was an honest calibration mistake. In that spirit, he brought it to Quest’s attention.

	Need I say what happened next? They couldn’t fire Dr. Cantor, because he was an entrepreneur with his own company. Instead, they rebuffed him.

	Hurt, outraged and deeply concerned, Dr. Cantor took action. He mounted a domestic and international outreach campaign to alert healthcare providers to Quest’s faulty PTH test results. Predictably, the industry took no action. Why stir a giant? Undeterred, Tom took his information to the FDA, which also did nothing. You’ve heard of the police blue wall? When officers protect their own, no matter the offense? Imagine going through two, three or four walls. That’s what Tom and other Whistleblowers in the medical world must do.

	Tom stepped up to his third wall. In 2004, he filed a Qui-tam lawsuit. Now the DOJ had to address his concerns. His charges were investigated and the consequences of the inaccurate testing revealed. The judge did not mess around when presented with such damning evidence. In 2009, Quest Diagnostics was forced to shut down its diagnostics test subsidiary and pay $302 million to the federal Government—the largest settlement ever paid by a medical lab company for a faulty product. This is the same Quest that “provides services that empowers physicians to properly diagnose and treat diseases and improve health care management,” according to its website. Apparently, someone missed the memo when it came to PTH kits.

	The DOJ awarded Dr. Cantor the statutory minimum 15% for his role as a Whistleblower. Afterwards, he told reporters, “The money part was never the motivation . . . It was always about patients. It broke my heart and was shocking what a company would do for money.”

	Then Dr. Cantor put his money to work. He used his $45 million award to fund research for treating drug resistant infections like HIV and Hepatitis. Like all the other Whistleblowers I met, he was a stand-up guy who knew right from wrong—and fought like hell for it, regardless of the impact on his life.

	When I heard these stories, and knowing my own experiences, I came to understand how low and cynical these offending corporations could go. Every time I think, “It can’t get any lower than this,” I hear something that creates a new bottom, to put it nicely. One of those cases involved GSK employees Blair Hamrick and Greg Thorpe. When the dust finally settled on their Qui-tam cases, Hamrick and Thorpe appeared to make a huge dent in GSK’s finances, winning a record $3 billion (including $1 billion to settle their charges). As their lawyers summarized, this was the “most expensive failed corporate internal investigation” ever for illegal marketing of a wide range of prescription drugs.

	Now for the cynicism. GSK could have resolved this situation when Hamrick and Thorpe reported internally. They didn’t. Instead, GSK fired the two, and coldly calculated that their fraud would be more profitable than the sanctions. Think about that: in their minds, they could pay the settlement with profits from the same fraudulent practice! Can it get any dirtier? GSK continued the fraud for another decade with a broad scheme of kickbacks, off-label marketing, and medical misrepresentation used to market Advair, Wellbutrin, Paxil, Lamictal, Zofran, Imitrex, Lotronex, Flovent and Valtrex.

	Whistleblowing can sometimes begin with an attempted bribe, made of course to silence the person of interest from reporting bad practices. Unfortunately for the prescription drug industry, they picked the wrong man in Joe Gerstein.

	Dr. Gerstein, a former medical director of the Tufts University health plan in Boston, was offered a $40,000 unrestricted research grant by TAP Pharmaceuticals. They wanted to keep their prostate cancer drug, Lupron, on the HMO’s list of preferred drugs worth millions in sales, even billions, to any drug listed on it. Unfortunately for TAP, Dr. Gerstein long opposed the shams, scams and schemes that permeated the healthcare industry. He spread the word, too, writing regular newsletter articles exposing their corruption.

	TAP’s bribery attempts so outraged Dr. Gerstein that he went to the FBI and even wore a wire so he could revisit the bribe offer and capture it on tape. The Government, however, took no action, leaving Dr. Gerstein with one choice—to file a Qui-tam lawsuit to stop the corruption. In the end, TAP Pharmaceuticals settled his case, and another related Whistleblower lawsuit, for a total of $875 million. Dr. Gerstein split his portion with Tufts and used much of the remainder to fund a foundation devoted to improving science literacy in the underprivileged community of Roxbury, Massachusetts.

	Medical industry entrepreneurs and employees aren’t the only Whistleblowers. Not by a long shot; the medical world is one of many industries that interact with the U.S. Government and outside vendors. In that sense, I was particularly touched by Brett Roby, who blew the whistle on Boeing’s use of defective parts, installed in Chinook heavy-lift transport helicopters operated by the U.S. Army. Consider this: we send troops into war zones on dangerous missions in which they’re fired upon while trying to land soldiers and equipment. The Chinook helicopters transporting them are potentially more dangerous than the enemy combatant below. See something wrong here?

	That sentiment didn’t register with Boeing. Due to defects in the casting of the metal used in the gears, several helicopters crashed, killing fifteen soldiers and two Boeing engineers.

	Enter Roby, a former quality-control engineer at SPECO, which manufactured the defective gears with a Boeing-patented alloy. Though Roby informed SPECO and Boeing about the defects, repeatedly, both companies did the predictable—swept the evidence under the rug and took punitive action against the reporting employee. Profits were more important than 17 lost lives. “My primary goal in this litigation was to ensure the safety of the men and women who fly in these aircraft,” Roby said after Boeing settled the case for $54 million plus attorney fees. The U.S. Army also replaced the defective gears in the helicopter rotors.

	In another case, John Slowick worked for Olympus Corporation’s U.S. subsidiary for 17 years with not only cameras and photographic equipment, but also products like medical endoscopes. He loved the company and his co-workers, one of whom was his best friend and company CEO, Mark Gumz. They dined together several times a week. In 2009, Gumz promoted Slowick to become the company’s first Compliance Officer. According to official court documents in John Slowick v. Olympus Corporation of the Americas, he “discovered that kickbacks formed the fabric from which Olympus’s sales and marketing success was woven.” A year later, “his complaints about the company’s policy of disguising bribes as grants and lavishing expensive trips and entertainment on doctors and hospital administrators in order to sell equipment fell on deaf ears within the company,” stated the documents.

	In spite of this, and unlike other stories I’ve shared, Slowick had a direct path to the top of the company. Make that an elevator ride. He would just talk to his best friend, the CEO of the company, and set into motion practices to correct the irregularities and improve overall compliance.

	Simple enough. Except it didn’t happen. Instead, and amazingly, Mark Gumz reviewed the Compliance Officer job description with Slowick. He informed Slowick the job was “to try to figure out how to ‘work around the rules’ so as to ‘not impact the business.’” Slowick had never heard that definition of compliance before. He decided to do the right thing and develop a compliance program to stop the bribes and kickbacks.

	The CEO responded, but not as a best friend. He began to ostracize and harass Slowick. When that didn’t work, Slowick was terminated. He has not worked since.

	The loss of his position was devastating, both socially and professionally. John Slowick had built his life around his co-workers and the company, where he truly loved working. Hurt, furious and concerned about the obvious bribes being paid to physician customers, he eventually decided to file a Whistleblower lawsuit.

	Six years later, Olympus settled criminal and civil allegations with the DOJ for $646 million, the largest total in U.S. history for violations involving the anti-kickback statute. Said Scott J. Lampert, Special Agent in Charge of the U.S. Department of Health and Human Services, Office of Inspector General (HHS-OIG), “Olympus Corp. of the Americas’ and its subsidiaries’ greed-fueled kickback scheme threatened the impartiality of medical decision-making and the financial integrity of Medicare and Medicaid.” Olympus agreed that it was true that “the company won new business and rewarded sales by giving doctors and hospitals kickbacks, including consulting payments, foreign travel, lavish meals, millions of dollars in grants and free endoscopes . . . and (in Latin America) bribery,” according to the settlement document.

	John received a $51 million reward and was named the 2016 TAF Whistleblower of the Year. At the meeting where he received his award, John and I sat together on a panel entitled “Whistleblowers’ Perspective.” John told over 200 lawyers that he would give back the $51 million if he could reclaim his job. He missed his co-workers and the satisfaction his job provided. He just wanted to stop the kickbacks and bribes.

	In my mind, the most courageous Whistleblower is Dinesh Thakur. Raised in India on a subsistence living, Dinesh earned a Master of Science in Chemical Engineering from New Hampshire University. After working for a decade at Bristol-Myers Squibb in the U.S., Dinesh returned home and went to work at India’s largest pharmaceutical company, Ranbaxy Laboratories. He did so just after the FDA approved the manufacture of generic drugs outside the U.S., creating an exploding industry for drugs that retailed for about 20% of brand-name prices. Sometimes lower. Today, generics account for approximately 80% of all drugs sold in the U.S.

	Like everyone else, I spent years believing that generic drugs were “equivalent” to brand drugs, which require years of safety and efficacy research for FDA approval.

	At Ranbaxy, a horrified Dinesh learned that this was far from true. Many of the drugs had no effect at all. Further, some injectable pharmaceuticals were manufactured in unsterile conditions, resulting in patients dying from drug-acquired infections. Manufacturing records were routinely falsified, which Dinesh was to learn was “the Indian custom.” Patients around the world suffered and died.

	The Indian Government required that FDA inspectors provide a 30-day notice before performing any inspection. During this month, records were falsified to satisfy inspectors. When Dinesh proposed installing an automated system to record manufacturing records, a senior manager commented, “How will we be able to back-date and falsify records?” He really said that. When Dinesh discovered that HIV drugs were routinely sent to Africa after failing quality control inspections, a senior manager curtly replied, “So what if a bunch of blacks die?”

	Dinesh began complaining to management about the dangerous consequences of Ranbaxy’s drugs. Not surprisingly, he was terminated. He used an assumed name to contact the FDA with actual proof, a smoking gun document prepared by senior management, but the FDA took no action.

	In India, if large companies believe an employee may expose fraud, their common remedy is direct and final. They murder them. Dinesh knew this, but felt he had to do something to protect vulnerable patients around the world. That’s why he approached the FDA under an assumed name.

	Finally, at the suggestion of his FDA contact, also frustrated at the agency’s lack of action, Dinesh met with a Whistleblower attorney and filed a Qui-tam lawsuit.

	His suit took eight years to complete. Compounding the problem was the Affordable Care Act, passed in 2010, which depended heavily on cheap generic drugs to make the program financially feasible. The Obama Administration and Congress weighed in, both caring more about cheap costs than efficacy and patient safety. Also, the State Department did not want to prosecute Ranbaxy because it might interfere with goodwill relations between the U.S. and India. After arguing for three years, the DOJ, FDA, Congressional leaders, State Department and Obama Administration arrived at an agreement: Ranbaxy would pay a $500 million fine, with no individual prosecution. However, Ranbaxy did not have $500 million in reserve, so the U.S. agencies reached a Hobson’s Agreement. The FDA, despite knowing they could not trust or test Ranbaxy’s drugs to verify safety and efficacy, gave Ranbaxy the green light to manufacture the generic version of Lipitor, the biggest blockbuster drug of all with $3 billion in worldwide sales. They allowed Ranbaxy to fund the $500 million settlement with revenue from this new authorization. The U.S. Government and Ranbaxy colluded in this disgusting game, putting even more lives at risk.

	Now known as a Whistleblower, Dinesh was tagged “unemployable” in the global pharmaceutical industry. He moved to Florida for his safety. During his struggle, he and his family barely survived. Like Marcia, Dinesh’s wife was adamantly opposed to his fraud-fighting efforts. Unlike Marcia and I, Dinesh and his wife eventually divorced.

	Dinesh’s incredible story is told masterfully in Bottle of Lies, published in 2019. Reading it made me shiver. I vowed to never buy an Indian or Chinese drug again. I would happily pay the price for brand drugs and rest assured that they are safe and effective. I quickly learned that is not possible. Almost all generic drugs are manufactured in India and China.

	Dinesh, you are my hero. You gave up everything in your fight to protect patients’ lives.

	 

	 

	


Chapter 6

	The Decision

	Armed with the False Claims Statute, plenty of evidence and a desire to end the Blood Brothers’ fraudulent practices, Jon Michaelson and I began to draft a Complaint.

	Not long into our work, a big problem surfaced. Jon’s firm represented one of the many laboratories that Quest had acquired during its merger and acquisition binge, one of their tactics to clear the marketplace of competitors. As a result, he could not represent Hunter Laboratories in any lawsuit against Quest. But Jon did prepare a draft lawsuit that I could take to other law firms, and offered to go with me when meeting them.

	I felt badly that Jon could carry this no further. After all, he’d introduced and educated me on the Qui-tam lawsuit and how it would work with my case. He was the genesis of the lawsuit effort—and you can’t easily replace a 20-year attorney-client relationship.

	Now what? I decided to approach a very successful plaintiffs firm that I had used in the 1990s, Bartko, Tarrant, Zankel & Miller. Attorney Rob Bunzel met with me. He always struck me as one of those fortunate guys for whom life seems to roll out one success after another. After an all-American high school soccer career, Rob picked up his degrees at Harvard and Harvard Law School. Movie-star handsome, Rob had the wonderful ability to be his smart, funny self—and make you like him. He seemed almost carefree in his approach to life, but that attitude also disguised some brilliant and tough litigating skills.

	Rob and the firm studied the case for several weeks and decided they liked it. But, and this was a big ‘but’, they wanted me to “have skin in the game” and pay all legal costs. The firm would provide all legal fees in exchange for a percentage of any recoveries (a contingency agreement). Total costs could amount to $500,000 to $1 million. Ugh!

	As I was mulling over their proposal, the San Jose Mercury News, our local newspaper, ran a front-page story announcing nationwide Qui-tam settlements with several large drug companies. I noticed that a local firm, Cotchett, Simon, Pitre & McCarthy, was one of the lead attorneys for the plaintiffs.

	Within 30 minutes of reading the story, Jon called. “I’d like to introduce you to the firm,” he said.

	“I already know them.”

	I did know them from the courtroom arena, where you can see any legal firm in full action. In 1989, I actually faced off against the firm in a breach of contract and breach of fiduciary duty case in San Jose Superior Court.

	Susan Illston (now a federal judge) was the lead attorney for the firm. They did a great job defending Long Beach Memorial, the second largest hospital west of the Mississippi, but the facts were in our favor. With Meris Labs, I had established a joint venture with Long Beach Memorial Hospital. We interfaced our computer systems, and the hospital served as a reference lab for tests Meris did not perform in its early years. Shortly after we began testing, complaints arrived from physicians. They worried that the hospital-generated results could not possibly be correct.

	We tracked down the cause of the problem. The quality of the test results was not in question, but in the interface between the hospital laboratory and hospital computer systems, used to send Meris test results. The interface had serious bugs, and the hospital’s 87-person IT department could not identify and fix them. Results in the laboratory computer system were accurate, but it could not send results remotely to Hunter Laboratories. Instead, the Hospital computer system sent the results. I instructed our Client Service Department to manually compare all results received electronically from the hospital system with the accurate results in the hospital lab system, and make appropriate corrections on the reports. This time-consuming task slowed down the time it took to get test reports to physicians, but it was the only way we could ensure accurate results were delivered.

	Without informing us, hospital management concluded this problem could not be fixed. Incredibly, Board of Director minutes, which we discovered in a cardboard box during the litigation, showed that the Board had approved a motion to “put Meris out of business and use its physician-owned limited partnership business model.” The hospital owned 15% of Meris; also, the CEO of the hospital “for profit” business enterprise was on our Board. If ever there was a smoking gun in a lawsuit, this was it.

	The hospital manager on our Board sent a letter to all Meris partner physicians and clients throughout California, stating that the hospital had nothing to do with Meris. It was a bald-faced lie.

	The trial lasted two weeks, which gave me the opportunity to observe first-hand how trials were conducted. I also experienced the uncertainty of how a judge would rule on issues and what a jury might be thinking. When our damages expert witness was being cross-examined by a member of Ms. Illston’s team, it quickly became apparent that our expert had not read his deposition transcript in preparation for his trial testimony. He was utterly destroyed in front of the jury. It was horrifying to watch. It was so bad that, at one point, Ms. Illston’s colleague turned away from the judge and jury and, facing the spectators in the courtroom, and smiled. I left the courtroom believing that our damage case had been destroyed. The next morning, I had quite a hangover.

	Later, a juror question to the judge gave some hope. The juror, an actual rocket scientist, asked, “If I know the hospital’s expert witness testimony about interfaces is dead wrong, can I tell the rest of the jury?” Much laughter ensued after the judge read the question into the court record. The judge instructed the juror to inform her peers.

	One other witness’ testimony is worth noting. The hospital called one of its own physicians as an expert witness, the Chairman of the OB-GYN department. The doctor testified that a 3% error rate in test results was perfectly acceptable. Shocked expressions crossed the jurors’ faces.

	Closing arguments were the highlight for me. Without a single note, our attorney, John Clark, gave a masterful presentation to the jury. As we waited for the jury to reach its decision, the suspense built hour by hour. The following afternoon, I received a call from the court that the jury had reached its verdict. I was a nervous wreck driving to court.

	Prior to trial, we had offered to settle the case for $5 million. As we filed into the courtroom to hear the verdict, my attorney told me that he hoped we would be awarded a few million dollars. The jury did rule in our favor, then stunned us by awarding the largest compensatory verdict in the history of San Jose Superior Court to that point: $61 million. Incredibly, the jury told us that while our damages expert was being “killed” on the stand, it provided a clear roadmap of our damage claims.

	I came away from the trial with the belief that if both sides had good attorneys, and the judge ruled fairly, juries would see the truth.

	Ms. Illston went on to become a highly respected federal judge in San Francisco. As luck would have it, one of our boys went to the same school as one of her children, which led to our sharing some friendly moments. I wish all judges presided with her intelligence and fairness.

	Nearly twenty years later, Jon set up a meeting with one of the firm’s named partners. The questions were intense, sharply focused, always probing for answers or the deeper context behind them. I learned that the firm turned down more than 95% of the cases brought to their attention. Jon forwarded a copy of the Qui-tam lawsuit he had drafted, so after introductions, we were peppered with questions. The firm wanted to know if Hunter Laboratories had experienced any regulatory problems, or engaged in any of the acts we alleged in the Complaint.

	“No,” I replied.

	Then I was asked if there was anything in my past that could tarnish my credibility or integrity.

	I shook my head. “No.”

	“Why do you want to bring this lawsuit?” I was asked.

	“Hunter Laboratories cannot survive unless the illegal business model of Quest and LabCorp is stopped. I want to make it more competitive for all labs, and I want to stand up for California taxpayers,” I said.

	The firm followed up by requesting a detailed summary of specific nonpublic information I held on the Blood Brothers and their practices, and evidence of how it negatively impacted Hunter Laboratories, our customers and the industry as a whole. Most importantly, the firm wanted evidence that the lowest charges were not passed on by Quest and LabCorp; and that the discounts were given to “pull through” the higher-paying Medi-Cal and Medicare business. He assigned an associate lawyer to work with me to assemble the case.

	The law firm’s assignments kicked my whistleblowing career into high gear. I was now part CEO, part secret agent, and part state government agent. I had to develop my own version of spy tradecraft to obtain evidence to prove what I believed to be true. I couldn’t tell people I was thinking of suing Quest or LabCorp, so I needed to figure out a way to get them to discuss their practices. I chose the most immediate route: simple conversations, with me leading our discussions toward the information I sought.

	We already possessed discounted fee schedules from the Blood Brothers. Physicians gave them to our sales team while demanding that Hunter Laboratories match the fees in order to secure their lab testing business. We needed to find evidence that the discounts were not passed on to the Medi-Cal program, and that they were given for the purpose of “pulling through” the lucrative governmental testing.

	The first person I turned to was my brother-in-law, Richard, previously the Northern California Regional Sales Manager for LabCorp. I walked into his office. “Do you still have any LabCorp billing documents?” I asked.

	He smiled. “I have a dusty box of documents buried in a corner of my office. Let’s take a look.”

	We dug out the box and pored through it. As luck would have it, we found the perfect document, a LabCorp report showing that Medi-Cal had been billed the company’s highest rates. The same report also showed what LabCorp billed and collected from insurance companies like Blue Cross and Aetna, plus discounted billing to physicians, highly-discounted capitated IPA groups, Medicare and Medi-Cal. These were all the major payers. The box also held a bunch of deeply discounted physician fee schedules, suddenly a very valuable commodity for our efforts.

	Once we dug up this treasure trove and began to piece together LabCorp’s deceptive and fraudulent practices, we began to focus on Quest. Earlier, a Quest sales representative (whom I will call Mr. X) had approached Richard to inquire about a job at Hunter Laboratories. We had a policy of “one over one” hiring; if Richard wanted to hire someone, his boss had to agree. Me. I decided to interview Mr. X.

	I quickly learned Mr. X kept boxes of Quest documents in his garage. Unlike Richard’s LabCorp box, which contained evidence we needed though he never vacuumed up every printed document, I don’t believe Mr. X ever threw away a piece of paper. Surprisingly, he said Quest never asked for documents to be returned when he resigned. Instead, they gathered dust in his garage. Our conversation continued, which I learned was typical when this man walked into a room. Mr. X had an intrinsic quality shared by many sales representatives: the gift of gab. This man could talk and sound so reasonable, so convincing. I bought into what he said, particularly about Quest.

	I later realized, painfully, that honesty proved a challenge for Mr. X.

	From the box, he produced more than 30 deeply-discounted fee schedules and numerous Quest emails. He confirmed that Quest did not pass on discounts to Medi-Cal, and that their sole purpose was to “pull-through higher paying Medicare, Medi-Cal and third payer business.” He recalled sales meetings in which management stated that the company lost money on the discounted tests, but made it up on the “pull-through.” If sufficient “pull-through” wasn’t received from an account, he related, the discount would be removed. He also remembered hearing statements from sales managers that the only reason Quest offered the discounted fee schedules was to “pull-through” the higher paying Medicare and Medi-Cal business.

	In the world of Medicare and Medi-Cal fraud, these were golden eggs. So were many of Richard’s LabCorp documents. From this large cache, we were able to quickly assemble everything we needed to go to war with both multi-billion dollar companies.

	By now, months had passed since Jon told me about the Qui-tam law. Once I had the assignment to collect evidence, though, I couldn’t believe how quickly we’d produced so much damning material—all from dusty boxes. While Mr. X never gave us his boxes, he continually showed up with additional damaging documents. Would litigation proceed this fast and with as much ease? I hoped so. My confidence grew.

	Following our discovery of Mr. X’s compelling documents, and the testimony he was prepared to give, I was called into the firm. Bruce asked if there were any other labs in Northern California that had copied the business model of the Blood Brothers. We discussed three other competitive labs. In order to not make this appear like a vendetta against the Blood Brothers, we decided to pursue those labs as well. However, we needed to provide compelling nonpublic evidence that they, too, had participated in the “loss-leader, pull-through scheme.”

	We began with Specialty Labs, which Jon Michaelson’s firm had represented before Quest acquired the company. A national laboratory, Specialty focused on more esoteric tests, such as complex T&B cell counts, important to HIV patients. The number of T&B cells is a very important tool to measure the progress of the disease and/or response to treatment.

	For a few years, Hunter Laboratories utilized Specialty as its reference lab for esoteric tests it did not perform. One look at our Specialty Lab fee schedule confirmed that their pricing was well-below Medi-Cal. In addition, Palm Drive Hospital in Sebastopol had provided us their Specialty fee schedule because the hospital wanted Hunter Laboratories to match Specialty’s pricing. They liked our tests and service much better, but the bottom line had to work. Among other things, I discovered that Specialty had tiered discounts available to any member of the Premier Group Purchasing program. Hunter Laboratories was a Premier member, so this pricing was available online. We had no idea whether discounts were being passed-on to the Medi-Cal program.

	So far, my sleuthing skills were barely dusted off. I looked in my brother-in-law’s office, and at documents given to me by a man seeking employment from us. Then I did a bit more sleuthing to acquire the information on Specialty. Now it was time to take our evidence discovery mission to another level, and develop a new skill set as a fraud investigator. A large industry conference was coming up in Washington, D.C., which presented a perfect opportunity to search for previous Specialty employees.

	Dee Prentice was the Specialty Sales Representative assigned to Hunter Laboratories. I spotted her full smile beneath long, dark hair in the hotel bar where the conference was being held. The tall, slim sales rep was having a drink with Richard Garcia, her former Sales Manager, whom I had met over the years at several industry conferences.

	I sauntered over and joined them. After catching up, I casually asked whether Specialty Labs passed on discounts to the Medi-Cal program. They both laughed and said, “of course not.” They told me that Specialty charged Medi-Cal its list prices and used a calculation to pay sales commissions based on the lower Medi-Cal fee schedule reimbursement rates, i.e., rates Medi-Cal paid Specialty.

	Bingo! We now had the evidence to support a Qui-tam against Specialty Labs.

	My next step was to travel back into the early days of Hunter Laboratories. Shortly after we became operational in 2003, we learned that Stanford Hospital had made a strategic decision to get into the physician office clinical laboratory market. Just what we needed . . . more competition. With a $6 billion trust fund, Stanford was a well-heeled competitor and one we did not anticipate. Unfortunately, the hospital made a critical error by hiring two local industry veterans with checkered careers for senior management positions. Suzie Liu had previously managed the physician office laboratory business of Good Samaritan Hospital in Los Gatos, just down the road from Palo Alto. (Today, Marcia sits on the Good Sam Board of Trustees.) Good Sam summarily shut down its physician office business after realizing that it lost money every year.

	Suzie is a short, energetic woman with short dark hair, to go with three incredible talents: the ability to spend a lot of money; the ability to hide true financial performance with misleading PowerPoint presentations; and the ability to migrate from a disastrous business experience to an even better job. How could Stanford have hired someone who failed so miserably in the local market?

	Among Suzie’s first hires was Louie Tzoumbas (pronounced zumbus) as Vice President of Sales. Mr. Tzoumbas had earned the nickname “Dirt Cheap” Louie while working in sales for both Quest and LabCorp. Overweight, with thinning hair, there was no discounted price too low for Louie to meet or create, no matter how much money the lab stood to lose because of the pricing.

	I was reminded of this at the Industry conference while pursuing my private-eye skills. Suzie, Louie and other Stanford senior executives presented the Stanford story to approximately 150 industry executives. My eyes almost popped out of my head when Louie presented a PowerPoint entitled “Opportunity Modeling System.” It graphically illustrated how much Medicare, Medi-Cal, and insurance “pull-through” businesses a lab needed to obtain in order not to lose their shirt and go broke from the various tiers of discount and super-discount pricing. Unbelievable, I thought. He’s proudly presenting the very fraud we’re pursuing! He was every Whistleblower’s dream, shady and proud of it. He felt no compunction about the fraudulent scheme, instead projecting great confidence and pride in his work. I realized that his PowerPoint slides and the audio would become Exhibit #1 against Stanford. (Louie’s deposition turned out to be very entertaining, because of that audio.)

	I confirmed that Stanford was not passing on discounts to the Medi-Cal program. One of our sales representatives happened to be buddies with a Stanford sales rep. They had previously met at Quest, where they worked together. Upon my request, our rep asked his friend if he knew whether discounts were being given to Medi-Cal.

	“They are not,” he replied casually.

	“That’s fraud—and another lawsuit waiting to happen.”

	However, before suing Stanford, we tried to get the hospital and university to halt their illegal activity. Jon Michaelson, able to represent me against Stanford in a way he could not in the Quest case, wrote to the hospital president and university chancellor. He laid out the specifics of what we believed to be fraudulent activities. Stanford’s in-house counsel and Jon exchanged a couple letters after that, but then Stanford blew us off.

	Later, this exchange proved to be very useful.

	I turned my attention to Health Line Clinical Laboratories. Whereas Stanford was new to this industry, Southern California-based Health Line was a notorious “bad boy.” They’d already run into trouble. In 2004, Health Line entered into a settlement with the U.S. Department of Justice and State of California for incorporating unnecessary tests into certain panels. That was their first offense. Their second was providing deeply discounted pricing to “pull-through” Medicare and Medi-Cal business. In addition, Health Line offered steady, sustained kickbacks to physicians in the form of jewelry, entertainment, and other amenities. This was the very definition of white-collar criminal activity.

	I needed to learn more about the company—fast. I also needed different skills than attending conferences, looking through boxes and watching huge evidentiary gifts appear in front of me.

	I called a Health Line Northern California sales representative whom one of my sales reps told me was unhappy. “Would you like to interview for a sales position at Hunter Laboratories?” I asked.

	Soon, she sat eagerly in my office. During my interview, and the bits of conversation we worked into that, the sales rep confirmed that discounts were not passed-on to Medi-Cal—a fraudulent act—and that gifts (kickbacks) were a way of life at Health Line. Also fraud. Remember what I said about evidentiary gifts dropping into my lap? Her next comments came with wrapping paper and silver bow, yet still floored me. She said, “If I were to come to work at Hunter Laboratories, I would require that Hunter Laboratories continue to provide the kickbacks and discounted pricing.”

	I declined to offer her a job. But I was certainly happy she came in!

	After reviewing the evidence from Specialty, Health Line and Stanford, as well as the Blood Brothers, the firm offered a full contingency agreement. I’d just become among the 5% of prospective clients his firm took on. Furthermore, they would not charge me to pursue the lawsuit. That such a successful firm would offer a no-risk contract spoke volumes about how strongly they believed in our case.

	I was now in a position to become a fraud fighter.

	It was time to take action. The Blood Brothers enjoyed seemingly bottomless wells of cash and legal assets, which I did not. I thought of the terrible market position in which the Blood Brothers had left small labs including ourselves, then reviewed my choices, which ratcheted up my stress and anxiety level a hundredfold:

	▪      Knowingly violate state and federal law in order to compete;

	▪      Be unable to compete in a large share of the market, probably leading to bankruptcy; or

	▪      Do something to stop the fraud and level the competitive playing field.

	We wanted to stay in business. While not yet profitable (which was getting harder by the day, thanks to the Blood Brothers), we knew we were a good business putting out quality tests with excellent service. I would not knowingly violate state and federal law. I also chafed at the thought of taxpayers getting ripped off and scammed, a scheme that could conceivably carry on forever, since patients will always need treatment, tests and labs.

	That left one choice. Risking everything, I chose to become a fraud fighter. A Whistleblower.

	I possessed knowledge, evidence and a solid case, and the motivation to make it happen. We were trying to stay in a business that was supposed to provide for our family. Little did I know that the odds of Qui-tam success stand less than those of being hit by lightning. I also didn’t know that corporate Goliaths personally and financially destroy most fraud fighters who report on them.

	There was one more thing to do: convince Marcia that we should go to war with the two largest laboratory companies in the world.

	From the time I first mentioned Jon’s idea about a Qui-tam lawsuit, Marcia did not like the idea. “There must be another way for the lab to prosper. Chris, I am afraid of retribution against us and our boys.”

	Consequently, as I worked with attorneys looking into the case, we didn’t talk about it. When I told her about the Bartko firm’s interest in the case, but that we would have to pay for all costs, she replied with a cold stare, “No.”

	I asked Marcia to sit down in our kitchen, where the idea of Hunter Laboratories first arose, and hear me out. “Marcia, I can see no other way for Hunter Laboratories to survive,” I said. “We simply can’t compete effectively against the illegal bribes and kickbacks offered by the Blood Brothers and other California labs, and our ability to continue funding the company is running out.”

	“I do not want to fight this war,” she retorted. “I am afraid that it could come back to harm our children and my reputation in the community.”

	As a prominent philanthropist and businesswoman in the San Francisco Bay area, she did not want her reputation to be tarnished. If and when the war became public, her connection to me held that possibility.

	She felt very strongly. “Listen, Chris,” she said. “We can re-tweak the business.”

	“I don’t see how.” Then I told her I would begin looking into developing two potentially revolutionary tests: a cardiovascular disease management program; and a better HPV test for identifying risk of cervical cancer in women. If successful, these unique tests could lead to sustained growth and profitability.

	Finally, she told me, “You’d better find somebody to give us some guidance on protecting our family.”

	We hired a former U.S. Secret Service agent and asked him what we should do to protect ourselves. He gave us very simple advice: “Look for strange cars on the street. Assume everything you say in your house is being recorded. Assume your trash is being gone through.” It was the stuff of spy movies. “Be very, very observant and careful, because it could happen.”

	After hiring the former agent, Marcia reluctantly agreed to move forward—but only because I thought it was the only solution. She did not want to proceed. “If it is so important to you, go ahead. I don’t want to hear anything about the case. Do what you have to do but keep me out of it.” Her final words still ring in my ears. “I will never forgive you if our children are hurt, or my reputation is tarnished.”

	We didn’t talk about it again. For five years. Marcia refused to discuss the lawsuit. Looking back, had I known how badly other Whistleblowers suffered in their personal and financial lives, I probably would have listened more closely to Marcia and not gone forward.

	What drove me forward? I wanted to make the market more competitive. I wanted to stop the Blood Brothers from running smaller labs out of business with their illegal scheme. I was furious about taxpayers being ripped off. You shouldn’t scam people. Why scam if you provide quality testing and services, and serve your customers well?

	People with ethical values and businesses don’t scam. Quest and LabCorp had no moral compass. They scammed. What they were doing was abhorrent.

	 

	 

	


Chapter 7

	Private Eye

	Finally, we were ready to take on the Blood Brothers.

	Our first strategic decision was difficult: Would we file a national complaint with the U.S. Department of Justice (DOJ) to include Medicare fraud? Or stay within California, and limit our complaint to Medi-Cal fraud?

	Or do we take both actions?

	It was a tough call. In this fight, every strategic or tactical decision carried major consequences. My attorneys and I broke it down and looked over the possibilities. Which would be the larger case? National Medicare testing produced more than 37 times the revenue of Medi-Cal testing, so a federal complaint would result in a much larger case—and potential settlement. However, the California statute was clear. It required the lowest charge be passed on to the Medi-Cal program. This made our case simpler: all five companies on our radar seemed dead to rights on this issue.

	However, there was no clearly defined requirement in federal law. Rather, the guidelines (not laws) stated that the lab’s “Usual and Customary” charge should be billed to the Medicare program. What was that charge? Amazingly, it had never been defined.

	We chose to pursue the Medi-Cal fraud option alone.

	On November 7, 2005, we filed a Qui-tam complaint on behalf of Hunter Laboratories, Inc. and the State of California in San Mateo Superior Court against Quest, LabCorp, Specialty Labs, Stanford, and Health Line. Our complaint contained over a hundred pages of evidentiary exhibits, in addition to detailed information from defendants’ former employees.

	Our preparation was thorough and our complaint very well written. The firm elected to file in San Mateo, because it was located nearby. We believed we would be considered the home team and be fairly treated.

	Two days prior, on my birthday, I reviewed the complaint as Marcia and I stood in line to board a cruise ship in San Diego. She was not happy that I was taking time from our vacation. I received her cold stare for the rest of the day.

	In January 2006, two months after we filed, the State Attorney General’s office in San Diego requested a relators interview meeting. “This is our opportunity to convince the Assistant State’s Attorney General that the fraud is real and substantial,” the firm said. “Be prepared for tough questions.”

	The Cotchett firm maintained its own plane, which we used for our flight to San Diego. A town car met us on the tarmac and whisked us to the meeting. Boy, was I impressed with my new firm!

	On February 2, we met with the California Office of the Attorney General’s Bureau of Medi-Cal Fraud. Our team consisted of my attorneys, my brother-in-law Richard, Wayne Cottrell (Hunter Laboratories’ controller and former LabCorp employee), Mr. X, and myself. Collectively, we brought over 60 years of industry experience. We crowded into a small office with Deputy A.G.s Siobhan Franklin and Eliseo Cisneros, along with Terry Porter, Supervising Investigative Auditor. Siobhan looked to be the youngest, about 30, but she was definitely the boss. Eliseo was about twice her age, while Terry was a trim looking cheerful man of about 40.

	After brief introductions, we presented a PowerPoint summarizing the evidence, and the statutory violations that it revealed. The firm’s portion of the presentation was spellbinding. The attorneys were very clear, used no extra words, and were supported by evidence that proved the fraud—plus our offer to assist in prosecuting the case. It was easy to see how well they would operate in front of a jury.

	Quest and LabCorp had corralled an overwhelming share of the California outpatient laboratory market—by this point, almost 80%. We explained how these companies achieved such market power through deploying and using an illegal business model, one that we alleged violated both federal and state kickback laws, as well as the state statute requiring that the lowest charge be passed on to the Medi-Cal program.

	It was a strong start. We presented an analysis I had prepared from the Blood Brothers’ annual 10-K filings, filed with the SEC under penalty of perjury. It showed that both Quest and LabCorp lost money on their physician-billed business and capitated IPA contracts, and those losses represented more than 50% of their business. How could both companies be highly profitable? We showed how a significant share of the profits came from California taxpayers through overcharging the Medi-Cal program. We presented backing evidence that demonstrated the key players in the industry knew that selling below cost was illegal.

	The Quest 2004 10-K also included the following statement: “In November 1999, the OIG issued an advisory opinion concluding that the industry practice of discounting client bills may constitute a kickback if the discounted price is below a laboratory’s overall cost (including overhead) and below the amounts reimbursed by Medicare.” The PowerPoint showed, as does the graph in Chapter One, that 50% of the Blood Brothers’ business was sold below cost.

	We finished our presentation with our concluding statement: I believed the illegal payments amounted to more than $78 million per year. In addition, we showed the crimes we presented were not the defendants’ first attempts to profit from publicly funded medical services programs. Between 1996 and 2004, Quest entered into eight settlements for illegal activity. Eight! One per year. These settlements pertained to billing for inaccurate tests, unordered tests, unnecessary tests, double billing, and more. At the same time, LabCorp paid $111 million to resolve charges that it billed for unnecessary tests in Operation LabScam.

	Health Line was operating under a consent decree, having agreed in April 2004 to pay $10 million to the U.S. and the State of California. They were settling charges of adding esoteric and expensive tests to commonly ordered panels, including the substitution of a more expensive, unapproved syphilis test for the primary screening test. To avoid detection, they billed those tests under a generic code. With a generic code based on the method used, payers had no idea what test had been performed. It was another loophole ripe for exploitation.

	When we mentioned Health Line, Terry Porter, the Supervising Auditor for the Medi-Cal program, immediately commented, “The owners are notoriously bad actors and I have been after them for years. Maybe this will finally be the coup de grâce.” Eliseo Cisneros asked quite a few questions and made a number of comments, his demeanor and comments indicating his receptivity to what we presented. Meanwhile, the lead A.G., Siobhan Franklin, largely remained silent.

	At the end of the meeting, the A.G.s and our team agreed that we would prepare a document request for each of the defendants. We left the meeting feeling that our presentation and follow-up discussion had gone well. The fact that the Attorney Generals had asked us to prepare a request seeking documents from the defendants was an action step that only successful meetings produce. We were brimming with confidence that things would move fairly quickly, and we would see rapid action to stop the ongoing rip-off of California taxpayers. We flew home and got right to work.

	Within a few days, we sent a list of document requests to the Government team. We waited for confirmation of the next step . . . and waited . . . and waited . . . and waited some more. I don’t think anyone has ever accused the Government of being too quick to respond. Finally, four months later, the DOJ sent investigative subpoenas to the defendants. Why it took so long to put the DOJ stamp on the very straightforward document requests was a mystery.

	Our document request was by the book, and very thorough. You go into any Whistleblower case over-prepared, and ask for everything you can up front, not the opposite. Among many other requests, the document subpoena asked the defendant companies for all California fee schedules, summaries of billings and cash received from Medi-Cal, documents analyzing costs per test, amount of “pull through” business per client, instructions to their sales forces, billing and pricing procedure manuals, and a long list of other documents. The subpoena asked for the documents within 30 days.

	Nearly seven months after we flew to San Diego, we received our first documents, from Quest. What they delivered on discs was largely unusable. Their fee schedules came to us in an indecipherable computer format. For most of the other categories we requested, the defendants claimed they had no such documents. Large companies stymie and delay responding to subpoenas all the time, for obvious reasons, but now it was clear we were dealing with an adversary who would make discovery difficult. Our first roadblock had just gone up.

	This is the point in any Qui-tam lawsuit where it is essential that the Government work with an industry insider. Without one, the Government would not know what alternate angle or course of action to pursue—and the investigation could have stopped right here. Insiders can give them the “lay of the land” within companies, how business gets done, or in this case, other avenues we could explore to get the documentation we needed.

	Meanwhile, DOJ provided us copies of the discs. I analyzed them, and prepared specific comments about the requests. We decided to make our second attempt very easy to follow, like giving children a page of connect-the-dots, the outline already plainly visible. We provided copies of fee schedules to Quest in the same easy-to-understand format provided to physicians, and requested that all fee schedules come back to us in that same format. I even provided specific examples of documents that the defendants claimed they did not have, which I’d retrieved from the dusty boxes.

	The response was funny: “How did you get this document?”

	For the next ten months, precious little happened. Documents trickled in, but we were frustrated at the pace. During that time, we unsuccessfully pestered the Government team to subpoena the defendants’ managers for depositions so we could put them under oath and ask about documents.

	So much for my sincere hope we could wrap this case quickly. What idle fantasy, I realized. We were now 17 months into the case, and still mired in the initial phase.

	I began to see the writing on the wall. This was going to be a long process.

	 

	 

	


Chapter 8

	A New Sheriff In Town

	During another lull in our “hurry up and wait” dance with the legal process, the firm lead attorney called. I hoped for good news, or any news that suggested forward movement. At times, the case lurched like a cowboy ankle-deep in quicksand. It had been one of those times.

	His message stunned me. “I’m leaving the firm,” he told me.

	I looked at the phone receiver before putting my mouth back to it. “What? Oh no!” Not only did he practice for the Cotchett firm, but he was one of its named partners. I followed with the only question I could think to ask: “Are you going to take the case with you?”

	“No, it’s staying with the firm. Niall McCarthy is taking over the case,” he said. Niall was one of the other named partners at Cotchett; I had never met him. “He is an excellent lawyer. You’ll be in good hands.”

	We talked a few more minutes, and then he arranged an introductory meeting.

	I was sitting in a small conference room when a young assistant—a new attorney, perhaps?—entered the room and walked up to me, hand extended. “I’m Niall McCarthy,” he said.

	I appraised this tall, dark-haired, handsome young guy. How could he be a named partner in such a successful law firm? The answer was simple, as I learned: he was an incredible attorney and tenacious fighter.

	During the meeting, Niall gave me some recent background. “I handled the research fraud Qui-tam case for the University of California,” he said. “I’d seen the San Jose Mercury News story just before I approached the Cotchett firm. “I’m up to speed on your case.”

	I was still very skeptical about him replacing my lead attorney. However, I really had no choice, so I accepted it.

	As we got started, I still wanted to know how someone so green (it seemed) and young could rise to be a named partner in such a prestigious firm, and do it so soon into his career.

	I found out a few years later, after we’d formed a friendship beyond our attorney-client relationship. Over beers, I asked, “How did you become a partner at such an early age?”

	Niall secured an internship during one summer while attending law school. He made his internship count, proving so efficient and talented that Cotchett offered him an Associate Attorney position as soon as he graduated from Santa Clara University in 1992.
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	Niall McCarthy

	That isn’t even the most interesting part of Niall’s story. The way in which he moved up the company ladder takes the cake. A few months after he was hired, Niall assisted a senior litigator in a jury trial. One month before trial, the senior litigator suffered a health setback. The firm faced a terrible choice: postpone the trial, or bring in another senior litigator unfamiliar with the case. No legal firm wants to switch litigators in the final stages of trial prep.

	During this transition, the client insisted on not postponing the trial. The Cotchett partners conferred, and realized no one could be pulled from other cases to immerse into an intense learning exercise and somehow be ready to try the case within a week. Finally, Joe Cotchett said, “Niall, you know more about the case than anyone, so why don’t you try it?” And then, facetiously, “And if you don’t win, bring me your bar card and I will tear it up.”

	Niall moved up to lead attorney—and promptly won a sizable verdict. Joe and the partners gave him another case. He won that as well. They handed him additional cases; he won them all. After a few years, the other partners realized they were practicing alongside a blazing young star. If they did not name him a partner, he would likely be recruited elsewhere. So, when he was only 33, Niall became the fourth named partner in the firm. According to the American Bar Association, the average age of a named partner in the U.S. is 52. He’d beat the spread by a full generation. How impressive is that?

	Such a promotion would seem to make any young man’s career—but this is a blazing star we’re talking about, one that continually aspires to excellence. Niall has repeatedly been selected as one of the top plaintiff attorneys in California and the United States by multiple publications, and also has received a California Lawyer Magazine Attorney of the Year (CLAY) Award. He was the President of the California Trial Lawyers in 2012.
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	Justin Berger

	I needed to adjust to my new lead attorney. We began with a little team building. Niall selected a young Associate Attorney, Justin Berger, as his number two. Like his boss, Justin brought sterling credentials and unique life experience into our case. The six-foot-six star of the Cotchett firm’s basketball team, Justin received his Bachelor of Arts from Yale University, graduating Cum Laude, and a juris doctorate from UC-Berkeley School of Law. Following law school, Justin clerked for U.S. District Court Judge Susan Illston of the Northern District of California (the same Susan Illston I’d encountered during the Long Beach Memorial Hospital case, while I was CEO of Meris). Prior to law school, he served for two years as a United States Peace Corps Volunteer in Ecuador and for a year as an AmeriCorps VISTA volunteer at Casa Cornelia Law Center, a nonprofit immigration law firm in San Diego. He is fluent in Spanish.

	Justin has been honored for his excellence. After our California case concluded, he received the Northern California “Rising Star” award for the 2009–2012 period, then was named “Super Lawyer” by Northern California Super Lawyers and San Francisco Magazine (2013–2015).

	I was justifiably disappointed and concerned when the first firm lawyer moved on. However, as I quickly found out, the powers that wanted justice to prevail against the Blood Brothers served me well by drawing Niall and Justin to the case.

	My optimism grew as I watched Niall and Justin work. However, the case continued to drip-drip-drip along. Finally, in June 2007, eighteen months after the lawsuit was filed, Niall received a call from Dennis Fenwick, an Assistant State Attorney General. Dennis informed Niall that DOJ had been reorganized, and “Your complaint has been transferred to my Sacramento office,” he said. “I want to meet your team in my office.”

	We jumped on the firm plane and flew to Sacramento.

	Dennis worked on the third floor of an office complex that housed government and other commercial tenants. His office was very small, boxes of documents strewn everywhere. Many boxes sat behind a curtain. Niall, Justin and I assumed these belonged to cases under seal. Only the plaintiffs, defendants, legal teams from both sides, and the presiding judge were privy to the material. The seal is enforced in many creative ways, especially when voluminous amounts of paperwork are involved. Like placing evidence boxes behind curtains.

	Dennis was a career prosecutor, sixty-something, slender and quite friendly. He greeted us with a peach he’d grown in his garden, an offer he would always make when we met. From the moment we arrived, we saw or ran into armed guards in the corridors. To get into the offices, we pushed a button and announced ourselves. When the door clicked open, we knew we were welcome.

	Later, I learned that, despite his gracious demeanor, Dennis also possessed a temper. I did not want to be on the other end of it.

	After introductions and pleasantries, Dennis got down to business. “I like your case, and I intend to intervene,” he told us. Great news! “I will calculate damages, while Niall and Justin, you will do the legal work.” He assigned me to be the point person for document review, since I possessed knowledge of both the industry and the nefarious practices of the Blood Brothers.

	We were stunned—and thrilled!

	Dennis laid out a brilliant program and approach. He’d received approval to purchase a high-powered computer for calculating damages on each claim, going back 8.5 years. The California Qui-tam statute provided a 7-year look-back from the date of filing. Since we’d filed 18 months before, we would receive an added allowance; our look-back could total 8.5 years. Furthermore, damages would continue to accrue until resolution, whether within the year, or ten years down the road. When Dennis finished digging, he turned up 58 million claims totaling $611 million in overpayments to the Blood Brothers.

	What are these potential exposure and damages? Here, the math can feel like you’re calculating distances between stars. The California Qui-tam statute provided for penalties of three times the amount of each false claim, plus a $10,000-per-claim surcharge. In addition, if the lab lost at trial, the statute required that its Medicare license be automatically revoked—an organizational death penalty, like being unhooked from a breathing tube. In our healthcare system, no medical lab can survive the inability to bill the Government.

	When Dennis calculated everything, the total possible statutory penalties for the Blood Brothers’ shameful practices grew into the billions. Because the penalties for losing at trial are so severe, potentially a death knell, it is very rare for a defendant not to settle once the Government intervenes. However, as I was to painfully learn, it is also typical for government prosecutors to exclude these statutory penalties when making settlement demands—a lost opportunity, it seemed to me. I would later learn that prosecutors almost always settle for five to twenty cents of total stolen monies on the dollar, rather than face off against the best defense lawyers in the country. In addition, industry giants like Quest and LabCorp are considered by Congress and DOJ as “too big to fail” and their CEOs as “too big to jail.” All large companies have armies of not only the best lawyers money can buy, but also lobbyists very adept at explaining how disruptive it would be to the economy, healthcare or other industries if the Goliath companies are put out of business because of Qui-tam penalties authorized by Congress and signed into law by Presidents, even if the frauds are truly outrageous.

	Niall, Justin and I were thrilled by Dennis’ enthusiasm, as well as his expertise on the complicated numbers behind these cases. Something else in Dennis’ character endeared me to him: he felt strongly that fraud must be punished, in order to discourage others. His sense of moral outrage was on par with mine. So was his goal outcome: to stop this wanton theft of taxpayer dollars, and to make it possible for labs of all sizes to operate if their quality measured up. Dennis wanted to nail the Blood Brothers for all the right reasons. “California will not settle for less than two times damages,” he said.

	Dennis had quite a backbone. We loved it.

	He got right to work, asking me to create Excel spreadsheets of the defendants’ fee schedules listing the effective date, client name, location, billing amount and what was paid for each test (the medical term is ‘CPT code’). He fed these spreadsheets into his new high-powered computer, calculating damages for each claim rather than creating an estimate. Next, he designed a Statistical Analysis System (SAS) program that compiled Medi-Cal payment data on a claim-by claim-basis from 1995 forward.

	Using the SAS software, Dennis compared payment data with the lowest charge for a test at any period. He did this for each defendant. The delta, marking the difference between what was actually paid and the Blood Brothers’ lowest charge for the same test, became our damage claim for each invoice. This highly detailed method was unassailable.

	After the meeting, Niall, Justin and I got to work. We developed new document investigative subpoenas and Interrogatory Requests, questions requiring answers by the defendants under penalty of perjury. We also prepared a list of people to be deposed. In order to prepare the spreadsheets, I created a small team at Hunter Laboratories. But first, we had to honor the fact that everything was under court seal. We became very discrete—even among Hunter Laboratories’ own management and employees.

	The first member of our in-house team was Flor Lopez, who I borrowed from our billing department. She moved to a desk outside my office. Kristie Resendez, my Administrative Assistant, was also added. Another Administrative Assistant, Bailey Willis, assisted with document requests and PowerPoint presentations. Also involved, to a more limited degree, were Richard, Wayne, and Mr. X, about whom I wrote earlier.

	By some miracle, no one else inside or outside Hunter Laboratories learned about our doings for the next fourteen months. When asked what they were working on, Flor, Kristie and Bailey simply stated, “a project for Chris.” As company president, and as my wife, Marcia knew of our work, but had no involvement. She did not want to know what we were doing, and basically refused to talk about it. In her mind, “Chris’ folly” was costing precious time and money.

	I helped Niall and Justin by submitting a rough draft of document requests and Interrogatory questions. They refined and submitted them to Dennis. He made few, if any changes, transferred them onto official DOJ stationary, and submitted them to the defendants. Then he pushed them to produce the documents on a timely basis.

	We were about to embark on quite a document recovery expedition.

	 

	 

	


Chapter 9

	Discovery

	During the next year, I reviewed over one million documents. My after-work home routine involved pouring a glass of wine and running upstairs after dinner so that I could pore through documents Quest Labs had provided on discs. When you work like this, you sometimes need analogies to keep you going, memories of a similar experience. Not that anything can compare to reviewing one million documents. I started comparing it to fly-fishing, particularly remote spots in the South Pacific, Mongolia, and Alaska I’d been fortunate enough to visit. When blind casting in a stream, you throw a line out without knowing what will hit your lure. The fish may not bite all day, or for several days—and then, all of a sudden, you hook a big one.

	The dig began in earnest in August 2007, two months after Dennis took over. He gave us an entire hard drive of encrypted data provided by Quest Labs. We had to sign an acknowledgment that the data was confidential and we would not disclose or use it for any purpose other than in prosecuting the case. Everything was under seal. Dennis threatened to arrest us if we violated this agreement.

	The documents and data included 11,000 pages of fee schedules over a 7-year period. I selected the schedules with the biggest discounts. Outside my office door, Flor began cranking out Excel damage spreadsheets, which we sent to Dennis. Over the next year, she produced 150 detailed spreadsheets with the pricing information contained in the documents. This was painstaking work, requiring manual review of millions of lines of pricing data, and an intensive knowledge of the industry. Flor did an excellent job. Dennis spot-checked the spreadsheets for accuracy and never once found an error.

	It was always a tough dig. Even when a company is compelled by subpoena to deliver evidence, the A.G.’s office never knows how they will receive it. Defendant companies do not present the material in well-organized, archived files that give reviewers a clear path toward the object of their search. Instead, they usually provide the bare minimum to comply with the subpoena. They also play hide-and-seek, delivering documents in a haphazard fashion, completely out of order. Often, they separate multi-page documents into individual files, especially when the documents are particularly damning.

	From the one million documents, one key document, eventually the most crucial to our case, was just three pages long. Each was separated and hidden from the other two—intentionally. It allowed the defendants to claim that they had produced the responsive document, but maintain the hope that we would not discover its importance.

	We weren’t giving up that easily. Quest didn’t know how tenacious and determined I was to protect my company, the medical lab testing marketplace, and taxpayers at large. Nor did they properly estimate my resolve to fight their fraud. I would bore holes through walls if I thought a shred of evidence lay inside them.

	When I first came across each page, I printed them because each was presented sideways, making it difficult to read. I also recognized something potentially interesting to our case, and needed to see it on paper instead of a computer screen.

	Next, I laid the pages side by side, and read them in their original form as a single document. My fatigued eyes popped open. Gold! Eureka! In damning detail, the contents laid out the very loss-leader “pull-through” scheme we alleged.

	Meanwhile, the other “Blood Brother,” LabCorp, was not as forthright in providing documents. Dennis kept after them, though, and eventually, we got what we needed. The same proved true for Stanford, Specialty and Health Line, the other named labs in our Qui-tam suit.

	The wheels kept turning. While we pored through Quest’s discs, Dennis told us about an organization called the National Association of Medicaid Fraud Control Units (NAMFUCU). Each state sent a NAMFUCU representative to monthly meetings; Dennis was the California member. During one Association meeting, Dennis discussed our litigation and found a high degree of interest. Not only that, but numerous states requested we file on their behalf. Our case was that strong and that potentially beneficial to states trying to stop taxpayer fraud in all its forms. Dennis asked us, as a personal favor, to bring suits where appropriate. After we reviewed the states with “lowest charge” requirements as well as active Qui-tam statutes, we decided to expand our fraud-fighting efforts.

	In late 2007, while also gathering our ammunition for California, we filed against the Blood Brothers in New York, Massachusetts, Michigan, Virginia, Georgia, Florida, and Nevada. We delivered documents and Interrogatory Requests for each state. With Dennis’ support, we were confident of receiving the same cooperation with Attorneys Generals in these states as we enjoyed in California.

	Boy, were we mistaken.

	Following our filings, the other state actions crawled forward . . . if even that. I was quickly learning that to become a fraud fighter and build a Qui-tam case, or several, you must be able to move quickly and slowly and be patient and prepare for unforeseen setbacks. And put up with unscrupulous, dishonest defendants whose market dominance depended on continuing their fraudulent practices. Which, sadly, sometimes involved cozy relationships with regulators, state politicians . . . and prosecutors willing to settle for pennies on the dollar rather than bring cases to trial.

	In late 2008, a year after our out-of-state filings, Niall grew anxious to move our California case to conclusion. He sent a memo to Dennis, outlining a California Code of Civil Procedure requirement that the complaint and summons be served on defendants within three years of complaint filing, and that the case go to trial within five years. Though we did not believe those deadlines applied in False Claims cases, defendants would certainly argue that failure to meet those deadlines should result in a dismissal. To meet those deadlines, the complaint had to be unsealed and served on defendants prior to November 7, 2008.

	Dennis didn’t want to go along with it. He preferred more time to continue his investigation, but reluctantly agreed that the risk of the defendants filing a motion to dismiss based on this statute was too great.

	On October 28, 2008, the State of California intervened. The seal was lifted and the complaint served on all 7 defendants. My small Hunter Laboratories team had made a steep manpower sacrifice, working on the litigation, logging over 10,000 hours. I ran this fraud-fighting operation, absorbed in the cases, while Marcia assumed most of the day-to day-operations.

	Meanwhile, to further bolster our position, Dennis asked us to find additional California laboratories that were not passing on their lowest charges to the State. After some sleuthing, we added Physicians Immunodiagnostic Laboratories (PIL), Primex, Westcliff Medical Labs, Whiteside Medical Labs, and Seacliff Laboratories to the suit.

	In hindsight, I wish I had not done this. Rather, I should have dug around to answer qualifying questions, such as, “How are you guys doing in your businesses?” “Are you having to match the “Blood Brother” pricing to physicians? Why?” I learned that these labs were barely surviving. They felt if they did not match “Blood Brother” pricing, they would go out of business. I knew and respected that sentiment, though Hunter Laboratories never followed that illegal tract. Two of the labs eventually declared bankruptcy.

	Dennis further revealed his strong moral conviction to protect taxpayers by punishing medical fraud perpetrators. It takes motivation far deeper than a court-delivered payday to jump into the muck of a Qui-tam case and plod through the 5–10 years (or more) of starts, stops, wins, losses and constant fights for documents. Dennis grew with the very purpose that gives fraud fighters tough skin to go with their inherent desire to see taxpayers treated fairly, labs competing fairly, and patients and doctors receive high quality tests.

	In March 2009, Dennis sent a Settlement Demand to LabCorp for twice the damages we calculated through 2008. The amount was $137,338,845. He believed the defendants should pay a premium to discourage others from engaging in fraudulent behavior and stealing from taxpayers. He intended to create a mandatory reporting program for California labs to submit their lowest charges for all tests every quarter. Medi-Cal would automatically pay these amounts. If implemented, it would save California taxpayers over $100,000,000 annually. “I’ve concluded that the Blood Brothers are national companies and it doesn’t matter where discounts are given,” he told us. In other words, the lowest charge must be passed on to Medicare in California, or from Florida, Texas, or any other state.

	At the same time, Niall received a call from California Attorney General Jerry Brown’s office (Brown would begin his second 8-year term as California governor a year later). They were unsealing our complaint in two days. A.G. Brown wanted Niall, Justin, Dennis, Assistant Attorney General Vincent DiCarlo (added to Dennis’ staff) and me to attend a press conference in Los Angeles. He was going to present the case and wanted me to outline the fraud during the press conference.

	On the morning of March 18, we boarded Air Cotchett and flew to Los Angeles. We were escorted into a large conference room to wait for the Attorney General’s arrival.
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	Jerry Brown and his family have created a long, distinguished career in California politics spanning seven full decades. His father, Edmund G. “Pat” Brown, paved the family course by serving two terms as Governor (1959–67) after completing two terms as Attorney General. Jerry’s sister, Kathleen, served as State Treasurer before losing the 1994 Gubernatorial Election to former San Diego Mayor Pete Wilson. Jerry was California Secretary of State in the early 1970s, then elected Governor at age 38 in 1974. After completing his second term, he chaired the California Democratic Party, served as Mayor of Oakland for eight years, and was elected Attorney General in 2007. He even ran twice for the Democratic nomination for President, gaining early support in 1992. He also dated superstar singer Linda Ronstadt in the late 1970s and 1980s. Amazingly, he is both the youngest and oldest governor in California’s 170-year state history.

	The healthy, robust 71-year-old Attorney General walked quietly into the room and graciously greeted everyone. When we greeted him appropriately as “Attorney General Brown,” he said, “Call me Jerry. I’m a simple man, drive an old car, and live in a very modest house.” He’s truly a man of the people.

	Jerry asked us to explain the fraud. We spent about 30 minutes laying it out, nowhere near enough time to debrief him on such a complex case in a complex industry. We explained it as simply and succinctly as possible, but it seemed he did not understand the scope of the fraud.

	An aide walked in. “It’s time to go downstairs for the press conference,” she said. We were concerned that Jerry was about to enter a room filled with reporters without the most basic understanding of the fraud.

	Were we surprised! Somehow, in the two minutes it took to reach the press conference, our input clicked in Jerry’s mind. He stepped up to the podium and explained the fraud in passionate detail to about 30 reporters, including six TV cameras. He asked me to present a chart showing the defendant’s discounted charges, what was reimbursed by Medi-Cal for a half dozen tests, and the amount of the estimated overpayments. Everyone felt Jerry’s palpable anger over the extent the well-heeled Blood Brothers had ripped off California taxpayers, and how cold and ruthless they’d been along the way.

	As soon as we finished, the room erupted with questions. The press wanted to know why this massive fraud had run unchecked for 15 years, without anyone in Medi-Cal or the A.G.’s office uncovering it. “I’m looking into these very questions,” he replied.

	Another reporter asked, “Why are criminal charges not being filed?”

	“I intend to hold the defendants responsible for their frauds and ensure it does not happen again,” Jerry said.

	We were stunned at how masterfully he grasped the nuances of the fraud. He was a very smart guy who just needed a few minutes to process what we were telling him. Seeing him grasp a complex case, and articulate it as he did, made us ecstatic.

	The media ran with the story—hard. Newspapers, TV and radio stations throughout California picked it up, and then it spread like a wildfire nationally. Media being the media, they wanted more. What about the people behind this David v. Goliath scenario? Or, rather, the person?

	The next day, a film crew showed up at Hunter Laboratories, but Niall did not want me to provide any more information. I declined the interview.

	With the seal lifted and press conference complete, the discovery process accelerated. The State now had three attorneys dedicated to the case, along with several support staff. Niall and Justin stayed in constant phone and email contact with Dennis and Vincent, which typically included dozens of calls and emails every week. I continued to pore through documents, preparing deposition questions, and reviewing whether all document requests had been answered to our satisfaction. We engaged in monthly videoconferences with Dennis and personnel from Sacramento and San Diego, and held more than fifty face-to-face meetings statewide. Four attorneys and two paralegals were dedicated to the work. Without this assistance, DOJ would have been hard-pressed to comply with court-ordered discovery deadlines. It was a wall-to-wall team effort.

	Niall and Justin took the lead in deposing key personnel. I found three defendant representatives particularly noteworthy. The first, Jeff Glenn, began his 20-year career at LabCorp as a courier. A tireless man, Jeff worked his way up the corporate ladder to become the Western Region Vice President of Operations. In 2008, LabCorp promoted Jeff to Senior Vice President. He took over the company’s northeast operations and moved to New Jersey, a known graveyard for LabCorp VPs. Many had tried, but none succeeded, in this Quest stronghold.

	Sure enough, after two years, Jeff was fired. He moved back to San Diego and became General Manager for a pathology laboratory operating throughout California. Hunter Laboratories performed testing for them, giving Jeff and me occasion to speak from time to time. I knew him while he was at LabCorp; he’d been Richard’s boss before we formed Hunter Laboratories, and they got along very well.
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	Jeff Glenn—Threatened by LabCorp if he told the truth

	
	In a discussion one day, Jeff told me that our lawsuit was dead-on and wished me well. “Of course it was all about the “pull-through.” That was the only reason LabCorp offered such deep discounts,” he said.

	“Just so you know, we will probably want to take your deposition,” I said. He did not like the idea, but understood why we would want his testimony.

	We sent the deposition subpoena. After much back and forth with LabCorp attorneys, we finally set a date.

	That’s when LabCorp played hardball. They informed us that, because Jeff had been a high-ranking employee, their counsel, Jones Day, one of the nation’s largest firms, would represent him. The deposition would take place in their panoramic conference room overlooking the sprawling Los Angeles basin.

	Consistent with their shadowy business methods, the Blood Brothers wanted to keep the details we were uncovering as far from the public eye as possible. Accordingly, they marked almost everything in the litigation “Confidential”—including deposition testimony—claiming the evidence would unfairly disclose their “trade secrets.” I thought, what trade secrets? How their billing practices violated federal and state law? Because their discounted fee schedules were given to physicians, they could not be considered “trade secrets,” and the locations of their PSCs (patient service centers) were listed on their website. Their “Confidential” designations remain in place, preventing the public from hearing all the details of these depositions. But what I can say is that the depositions did not go well for the Blood Brothers.

	Jeff Glenn walked into the conference room flanked by two attorneys. As he was sworn in, he looked nervous. We decided to videotape the deposition in case Jeff was unavailable for trial or changed his testimony. Justin asked the questions. As I watched and listened, my stomach sickened with a growing realization that LabCorp’s counsel had scripted Jeff’s responses. They completely contradicted what he had told me a few months prior. It was a bad deposition for Jeff and LabCorp, but I noted his tortured expressions and felt the fear and concern behind his scripted answers.

	Years after the settlement, Jeff apologized. “The LabCorp attorneys threatened to sue me if I didn’t answer exactly as scripted,” he explained. Further, they threatened to blame him as a rogue manager who instituted the fraud. He concluded that perjury would be less harmful to him than what LabCorp would do if he did not toe the line.

	Jeff’s deposition might have been the most difficult for me to watch, because I knew the real man. Conversely, my favorite deposition was delivered by “Dirt Cheap” Louie. In many ways, I felt sorry for Louie. He had worked very hard as the Northern California Regional Manager for Quest and then LabCorp, only to be fired by both companies. He resurfaced as the Sales VP for Stanford, but when LabCorp acquired the lab’s assets, he was terminated a second time. There were no more labs in Northern California for him to turn to. He was a man without a workplace.

	Like Jeff, Louie showed up for his April 2010 deposition flanked by two Jones Day attorneys. This time, we held the home court advantage, meeting in a large, well-appointed conference room at the Cotchett firm in Burlingame, near San Francisco.

	Niall began asking questions. Louie started on-script, but when confronted with damning documents and the audio tape I had secured of his presentation at an industry conference, his testimony quickly fell apart.

	The hotshot LabCorp lawyers looked like they wanted to slide under the table. They’d just heard what we alleged, the words coming out of their client’s mouth.

	Niall loved catching Louie lying under oath so much that he considered Louie as our first witness if we went to trial.

	The third noteworthy deposition came from a former Unilab Vice President, Jeff Lanzalotta, instrumental in negotiating deeply discounted IPA capitated contracts for Unilab, the largest lab in California at the time. After acquiring Unilab in 2003, Quest maintained the capitated contracts as well as deep discounts to physician clients Jeff had negotiated. Michael McNulty, a member of Hunter Laboratories’ Board of Directors, once shared an office with Jeff at Unilab. He knew Jeff’s deep involvement in the pull-through strategy.

	Niall took Jeff’s videotaped deposition at the Cotchett firm. This big, highly intelligent, dark-haired Italian conducted his business in a way best described as “slick.” He arrived with three Quest attorneys. Three! Without revealing the details, I’ll say this: the Blood Brothers kept their cover stories tight, right down to using the same lawyer-invented terminology in their deposition answers.

	The documents and testimony opened the door to criminal prosecution, but also meant walking into the confusing labyrinth of how the Government operates. An impenetrable wall stood between Dennis’ civil division and the criminal division at DOJ. Civil attorneys were barred from even mentioning the possibility of criminal prosecution to the defendants.

	 

	 

	


Chapter 10

	War with the Blood Brothers

	As our case proceeded, we filed and received motions. Many motions. At times, it felt like a blizzard of motions swirling on both sides. This happens when a plaintiff fights large corporations and their muscular legal teams, which can assign ten attorneys and investigators to a case and rack up billable hours.

	When you’re in the middle of it, it can feel like you’ll never come out.

	The process begins with deep-pocketed defendants. Knowing the stakes—massive instances of fraud and deceit—the defendants give their attorneys pretty much an open checkbook. In a typical Qui-tam case, they file motions for many reasons, prolonging the process. The four most important motions were:

	1)      Our motion to disqualify the defense counsel for several smaller labs Dennis asked us to sue;

	2)      Quest and LabCorp motions to move the jurisdiction from San Mateo to Sacramento;

	3)      their motions to dismiss the lawsuit by a Demurrer ruling;

	4)      a motion regarding controlling law for the case.

	Much of our litigation concerned the defendants’ discount policies. I did due diligence while deciding whether to match their policies for Hunter Laboratories, always contacting our Regulatory Counsel, of Hooper, Lundy and Bookman. The firm, including senior partner Pat Hooper, advised me of laws the “loss-leader pull-through” scheme would violate. Imagine my surprise when Pat Hooper surfaced as defense counsel for several of the smaller defendants!

	Hooper immediately provided a White Paper directly contradicting the opinions he and his firm had provided me before we filed the Qui-tam. What happened to loyalty to a client? I wondered. What had changed his mind? We knew our new adversary: Pat was a very good litigator, worrying us much more than the large defense firms representing Quest and LabCorp.

	Niall went to work. He pointed out that, because Pat’s firm had rendered advice to Hunter Laboratories on the same issues as those addressed in our lawsuit, he should be disqualified from representing the defendants. Niall then called Pat and asked him to disqualify himself. He flatly refused, so we filed a motion to be heard by San Mateo Superior Court Judge, Carol Mittlesteadt, assigned to our case. We were pleased to see Judge Mittlesteadt. Niall knew her well and believed she was fair. Plus, she had considerable experience in complex civil cases.

	Judge Mittlesteadt considered the motion, and ruled in our favor. Pat Hooper and his firm were disqualified from representing any defendants.

	The second motion, filed by the defendants, asked for a case transfer from Judge Mittlesteadt’s court in San Mateo to a new judge in Sacramento. Quest and LabCorp stated that they did not do business in San Mateo County, and because of that, the case should be moved to Sacramento. We provided evidence that both companies operated Patient Service Centers in the county. It seemed like a formality to keep the case in place.

	To our surprise and disappointment, Judge Mittlesteadt agreed to transfer the case to Sacramento.

	The third motion was the defendant’s demurrer, a claim that a complaint is not properly pled and therefore should be thrown out. Sacramento County Judge Shellyanne Chang heard it in November 2009. Judge Chang was not only new to the bench, but had no experience in complex civil cases. Why would such an inexperienced judge be assigned? We were very surprised—and concerned. We had no idea if she were willing to move the case along, rather than let it crawl at the pace the defendants desired, part of their strategy to bleed us out while negotiating the lowest settlement possible.

	I held my breath and listened to the attorney’s arguments on the demurrer. If the motion were granted without leave to amend, the lawsuit would be stopped and the case dismissed. Judge Chang denied the demurrer, giving us a big victory, but then ordered that we refile several individual lawsuits rather than one listing all defendants together.

	We filed the individual lawsuits in December 2009.

	We now faced the fourth key motion, sitting in the same boat as before: if we lost this motion on controlling law, the case would be thrown out. However, after oral argument, Judge Chang ruled in our favor.

	Next, we deposed the defendant’s “person most knowledgeable.” Usually, these individuals are defendant attorneys who ride the razor’s edge of the law, and the truth. They are masters at giving legally acceptable “nonanswers,” devoid of detail. It’s maddening. Not surprisingly, their answers were a distasteful combination of “I don’t recall,” “I don’t remember,” or “I am unfamiliar.” Despite their stonewalling attempts, we worked to lock down their testimony so that we would not be sandbagged by more surprises at trial.

	For three years, LabCorp stated under penalty of perjury that it did not know what their tests cost. A blatant lie. Can you imagine a $4 billion public company telling Wall Street that it did not know its test costs? The stock of such a clueless company would sink like a rock. Quest initially made the same argument, but then argued about what constitutes “costs.” The OIG had been clear in prior publications: “fully-burdened costs.” As in, all costs combined. Not incremental costs, which Quest was arguing. Even with incremental costing, the overwhelming majority of tests cost more than many discounted fees. Without an industry insider such as myself, these tactics might have prevailed.

	Finally, the day came: LabCorp took my deposition.

	I arrived in the San Francisco high-rise offices of LabCorp’s counsel, Jones Day, which employs 2,200 attorneys nationwide. I looked across the conference table, only to find the formidable Martha Boersch. Martha looked very much like a young Sigourney Weaver even projecting that strong, determined presence. She also owned an amazing and impressive résumé.
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	Martha Boersch & Former DOJ Team

	A former Assistant U.S. Attorney and Chief of the Organized Crime Strike Force in the San Francisco U.S. Attorney’s office, Martha racked up more than a decade of federal trial experience. Her highlight was big: securing the 2006 conviction of former Ukrainian Prime Minister Pavlo Lazarenko for money laundering, wire fraud and extortion after he pilfered $200 million from the Ukrainian Government in 1996–97. During her 12-year career with the Government, Martha had tried more than a dozen federal jury trials and argued numerous cases in the Ninth Circuit Court of Appeals. These cases involved a wide range of crimes, including securities fraud, mail and wire fraud, money laundering, corruption and organized crime.

	I was about to be grilled by a pro.

	The deposition surprised me. Martha did not operate like the tough former prosecutor I had expected. On the contrary, she was respectful and rather nice. The biggest surprise, though, was her lack of preparation: she seemed unsure of both the law and facts of our case. Niall, Justin and I were blown away when she thanked me for my time and terminated the deposition after only a few hours.

	When cases drag on through the years, there are often changes in judges, attorney teams (on the plaintiff’s and defendant’s sides), and sometimes the shape and degree of the cases themselves. But what to do when your biggest ally, the one man in the Attorney General’s office who’s championed the case throughout, is retiring—because he has to?

	The California Department of Justice enforced a strict rule that Assistant Attorney Generals must retire at 65. Dennis reached that age just three years into our case. We fought to keep Dennis on board, but we couldn’t compete with the engrained statute. However, we did manage to convince the Attorney General’s office to retain Dennis as a part-time consultant for our case.

	Vincent DiCarlo took over management of the case for DOJ. Picture a large, five-foot-eight Danny DeVito, gregarious and full of stories. Brooklyn born and raised, he was a former New York City District Attorney and SEC lawyer. That took some adjustment after Dennis’ quiet, yet fierce determination.

	Vincent was far more cautious than Dennis, and a deep thinker; the net result was that he was much slower to respond to case matters than Dennis. I also found him not to be as aggressive in his pursuit, not as intent in holding the labs accountable. Even his required review of a letter to defendants could take a month. I was absolutely devastated with Vincent’s first two decisions. First, he decided not to use Quest’s lowest charge across the country, but only for California. This ended my dream of rehabilitating the entire industry. One of the three reasons I entered the fight. Second, he dropped Dennis’ position that California would not accept any settlement less than twice the actual damages. With this, the State would not push for any financial penalty beyond recouping actual damages.

	However, fraud is fraud. The Government moved to tamp it out.

	While we dealt with the “shock transition” between Dennis and Vincent, the Department of Health Services (DHS) audited approximately 20 labs and threatened to revoke their Medi-Cal licenses unless they agreed to a damage amount calculated by DHS, and then pass along lowest charge pricing to Medi-Cal. Several labs immediately agreed. Others hired attorneys and entered into negotiations that dragged on and on.

	Because of this disruption and litigation, I became very unpopular in the California lab industry.

	DHS followed with its next major step, stopping Medi-Cal payments to Quest Labs pending resolution of the DOJ Qui-tam. However, DHS did not stop payments to LabCorp or other defendants. I still don’t know why.

	Our season of unpleasant surprises continued. One afternoon in July 2009, Niall called me with horrifying news: after almost four years, he’d learned we were not the first to file. Because of the False Claims Statute First to File requirement, the other plaintiffs could disqualify us. Never mind that Marcia and I had spent millions to keep Hunter Laboratories afloat, and that Niall, Justin and the Cotchett firm had invested millions in legal costs. (In contingency deals such as ours, firms are paid directly from the settlement.)

	The Sacramento Attorney General’s office was contacted by an Assistant U.S. Attorney in the Southern District of New York about a Qui-tam lawsuit against Quest filed four months prior to ours. How could they not tell us beforehand? Now, all of our work—groundbreaking work for the industry, fighting for taxpayers—could be for naught because of the Qui-tam statute’s rigid First-to-File rule. We were in a very tough place.

	The newly surfaced plaintiffs wanted to meet with us. Since they could have kicked us off the case, we had no choice but to meet.

	Shortly before Dennis retired, we gathered in his large conference room and sat across from Andrew Baker, Mark Bibi and Richard Michaelson (no relation to attorney Jon Michaelson), all heavy hitters. Andrew Baker had been the CEO of both Quest and Unilab, Quest’s California lab. Mark had been Unilab’s in-house counsel, and Richard was Unilab’s former Chief Financial Officer (CFO). Baker, Bibi and Michaelson had filed a federal Qui-tam accusing Quest of ripping off both Medicare and the state’s Medicaid programs. Why would these people sue their own companies? No one had heard of a company’s former CEO or in-house counsel doing this. It was another strange twist.

	Andrew Baker livened up any room in which he entered. With his distinguished British accent and ready laugh, he was always fun to be around. It was clear he was the boss of this trio; the other two plaintiffs worked for and deferred to Andrew. Also present were the plaintiffs’ lead counsel, Phil Michael, and Charles Greenman, head of litigation for the Troutman Sanders firm. Assistant U.S. Attorney for the Southern District of NY, David Kennedy, participated by telephone.

	In the meeting, we learned that in the five years since their filing, the U.S. Attorney’s office had not participated in any discovery. The case was still in the pleading stage. Why had it been sitting for so long? We never found out.

	Baker’s attorneys blustered through the meeting. We concluded he had no Qui-tam experience and no idea what he was doing. Since he filed while at another firm, he and his boss, Charles Greenman, were still learning how to work together. Charles contributed a combination of histrionics, outbursts and incorrect statements. They had also committed a cardinal legal mistake by including Mark Bibi as a plaintiff. Disclosing non public information was a red-letter breach of Bibi’s duties as a lawyer to the Corporation.

	Niall pointed that problem out. Their counsel was dismissive. (Of course, their Quest case was subsequently thrown out on those grounds.)

	However, because they were arguably First to File, we couldn’t jettison them and move on. Like it or not, we had to work together to some degree. You can’t imagine how tough that is, when one group of plaintiffs operates with complete working knowledge of the case, a strong hand to play and years of work already in place—and the other, the first, hasn’t even really started yet. Plus, they were woefully under informed.

	Still, we were tied to them, per the First to File rule. And to their fate in upcoming court proceedings.

	We possessed the documents and other discovery information to make their case if it could survive Mark Bibi’s involvement on a Summary Judgment. Andrew and Richard were prepared to testify that we had accurately captured the “loss-leader, pull-through” scheme as the illegal business model for Quest. It would be hard for a company to refute the testimony of its former CEO and CFO, as well as the incriminating documents we had collected.

	Our motivation to produce whatever helped these guys was simple: we wanted an agreement to ensure that Baker and Michaelson would not file a motion to disqualify us in California—or the other states in which we had filed. Thankfully, they knew how strong and compelling our case was, evidenced by Andrew and Richard understanding we had uncovered the “loss-leader, pull-through” scheme. They wanted to jump on the bandwagon.

	We worked it out. Within a few weeks, we agreed that each side would receive 15% of what the other collected in the states where we had filed, with a cap at $100 million in governmental recoveries. We would provide documents if they could get court authorization to provide them.

	 

	 

	


Chapter 11

	Quest and LapCorp Attack

	In the spring of 2010, Blue Shield of California informed Hunter Laboratories that its contract would not be renewed. Losing a major insurance company is usually a death knell for any full-service commercial laboratory because patients have to pay higher deductible and copayments. Losing such a contract would make it almost impossible to sell new physician clients.

	We immediately requested a meeting with Blue Shield. Joe Shiffrin and Drug Strunick, members of the Blue Shield management team responsible for contracting, agreed to meet with us in Blue Shield’s San Francisco headquarters. Both men were cordial and allowed us to make our case. We pointed out that Hunter Laboratories was the largest locally owned laboratory in N. CA. With 34 Patient Service Centers, Hunter Laboratories served patients and physicians from the central valley to the Oregon border. Hunter Laboratories had averaged over 25% annual growth since its inception in 2003, with 2009 revenue of $21.5 million. Because Hunter Laboratories did not accept any capitated contracts, this revenue growth came primarily from physicians who choose to suffer the hassle of splitting their specimens and sending their noncapitated patients to Hunter Laboratories because of our superior service.

	We went on to explain why Hunter Laboratories’ services for Blue Shield beneficiaries were far superior to those of Quest and LabCorp.

	In Ql 2010, over 99.99% of tests ordered at Hunter Laboratories were reported to the physician vs. approximately 10% of LabCorp tests and 5% of Quest tests that never got reported back to the physician. This was because LabCorp sends all specimens via air to its San Diego testing laboratory and, from there, to one of five other labs located across the U.S.; and Quest sends approximately 30% of specimens on airplanes to multiple labs across the U.S.  When specimens are placed on airplanes: some get lost; some do not arrive on time and do not get tested while the specimens are still viable; and other specimen integrity issues prevent completion of testing.

	Patient wait times at Hunter Laboratories’ PSCs were almost always less than 10 minutes vs. patient wait times often over one hour at Quest and LabCorp. This is because there are so many patients covered by capitated contracts and Quest and LabCorp staff for maximum profitability rather than patient convenience.

	Patient and physician phone calls were answered within 3 rings by specialists in laboratory operations and billing. If billing problems are not quickly resolved, we offer to have patients transferred directly to our company President. Laboratory Managers are available at all times for technical guidance. Quest and LabCorp utilize automated voice answering systems. Physician and patient wait times before speaking with anyone are generally at least 10 minutes and can be much longer.

	Hunter Laboratories’ mRNA HPV test for cervical cancer eliminates the 28% false positives reported by the DNA tests utilized by Quest and LabCorp. Eliminating false positive results significantly reduces the number of uncomfortable biopsies and colposcopies at a cost of more than $1,000. The Blood Brothers’ DNA test for women younger than 30 are clinically useless, whereas Hunter Laboratories’ mRNA test is accurate for women over 19 years.

	Hunter Laboratories offered a Cardiovascular Risk and Disease Management program that neither Quest nor LabCorp can match. Importantly, report forms include a suggested therapy guide with more than 5,000 personalized treatment options. This program provided general practice physicians with the expertise of a lipid specialist and resulted in fewer expensive referrals to cardiologists and better diagnoses and management of cardiovascular disease.

	The Blue Shield Managers sat in silence. Finally, they told us that Quest and LabCorp had approached them the prior year and threatened to not renew their contracts unless Hunter Laboratories was taken out of network. Since the Blood Brothers had hundreds of PSCs in California, this would cause a major disruption for Blue Shield’s patients. Jeff Glenn, who at the time was LabCorp’s VP responsible for California later told me that the real reason was because the Blood Brothers offered to reduce their reimbursement 10% if Hunter Laboratories was thrown out. Since the Blood Brothers had more than a 70% market share of physician outpatient testing, this proved too good for Blue Shield to say no.

	Quest didn’t stop there. It captured four of our five largest accounts by offering deeply-discounted money-losing pricing that was not passed on to the Medi-Cal program—the very illegal practice for which we were suing them.

	LabCorp instructed its sales force to tell our physician clients that Hunter Laboratories would soon be out of business because of losing the Blue Shield contract, and they should drop Hunter Laboratories and switch to LabCorp to avoid the inevitable service disruptions.

	From this point on, Hunter Laboratories ceased growing, continued to lose business and was hemorrhaging money. Marcia and I continued to invest our dwindling resources into the company to keep it alive.

	 

	


Chapter 12

	End Game

	In early 2008, Stanford, one of the five labs in our original lawsuit, hired two sets of industry consultants to prepare a strategic analysis of its physician outpatient laboratory operations. While the first group presented their findings and recommendations, the second group sat in the room and listened. Both agreed that Stanford’s outpatient lab business was unsalvageable. Their extraordinarily high labor and other costs, combined with “Dirt Cheap” Louie’s pricing, yielded a loss of $30 million against revenue of $30 million. In other words, Stanford spent $60 million to generate revenue of $30 million.

	Stanford spared no expense with its clinical lab. The university’s labor costs and benefits were among the highest in the industry, for a reason: outside of the laboratory, their medical facilities are amazing, comprehensive, and filled with some of the best doctors and staff in the country. Stanford’s phlebotomy centers, where patients’ blood is drawn, are the most beautifully decorated I have ever seen. They spent a small fortune on outpatient lab space and automation. However, their lab physicians and staff were mediocre at best.

	We were stunned by their ratio, of a dollar lost for every dollar of generated revenue. It was a new industry record for financial mismanagement. Consultants recommended that Stanford’s lab testing business be immediately sold, which LabCorp seized upon. They assumed ownership of Stanford’s customer list, phlebotomy offices and other selected assets in August 2008. The head of Stanford’s outpatient laboratory, General Manager Suzie Liu, managed to garner a position and promotion at UCLA, managing all outpatient services. It was under Suzie’s leadership that Stanford and Good Samaritan Hospitals suffered. I take my hat off to her. How, on the heels of these disasters, was she able to get an even better job? To me, that’s mind-boggling.

	It took Stanford’s counsel a year to let Dennis and Niall know they wanted to quietly settle the case. Their condition? That both the settlement and terms remain confidential. The Stanford Board of Trustees was rightfully concerned that negative publicity about their fraud might jeopardize fundraising underway for a new hospital. While they mismanaged their lab test practices, and cratered under “Dirt Cheap” Louie’s pricing, their hospital maintained a sterling reputation. We weren’t about to detract attention from that new hospital. We just wanted to stop the lab’s pricing practices.

	In February 2010, Stanford settled. As requested, we kept it very quiet. I was encouraged that, at this early date, Dennis agreed to a settlement of one-times the amount of illegal payments.

	We turned to the other smaller defendants, which lacked the deep-pocketed financial resources to fight the California DOJ. After hearing about Stanford settling, they were anxious to do the same. In June 2010, Westcliff, which had entered into Chapter 11 bankruptcy protection, settled first. Management negotiated a sale of company assets to LabCorp, which wasted no time circling the waters for the blood of a wounded competitor. They insisted there be a settlement with the DOJ first. Because Westcliff was in bankruptcy, the California DOJ agreed to accept $950,000 for the State.

	With that, the DOJ started an unfortunate pattern of not holding any executives personally responsible for the frauds they perpetrated. What really galled me, though, was that the settlement allowed Westcliff to retain 90% of the $10 million they had fleeced from taxpayers.

	When the complaint against Westcliff was unsealed, the CEO was furious with me. Three years later, he surprised me by saying he supported and appreciated my efforts for the industry. The only reason they participated in “loss-leader, pull-through,” he added, was because it was the only way Westcliff could compete with the Blood Brothers. I understood his position well, though I certainly didn’t empathize: I had become a fraud fighter because our only other choice to remain competitive at Hunter Laboratories was to participate in the “loss-leader, pull-through” fraud.

	Seacliff signed its settlement agreement in November 2010. Because the company was in financial distress (they went bankrupt), the DOJ agreed to accept $250,000. Once again, the Government did not hold any individuals responsible.

	As the Seacliff and Westcliff settlements were finalized, we were running on financial fumes at Hunter Laboratories. Marcia and I had invested everything into the business. With poor financial results after losing the Blue Shield contract, we could not attract new investors. Our lives were awful. As the year wore on, I was barely able to cope. Only through Marcia’s leadership and her decisions, balancing which vendors we could pay and still keep the doors open, did we survive. We didn’t lay off a single employee. She couldn’t do it. Some would call this a bad business decision, especially in our dire circumstances, but Marcia and I considered our Hunter Laboratories employees family. We felt obligated to them. Our hardship would not become their hardship, if we could prevent it.

	In April 2010, two months after A.G. Brown’s press conference, Niall called with major news: Quest Labs might be looking at a settlement.

	We convened in a large DOJ conference room down the hall from Dennis’ Sacramento office. Dennis and Vincent attended from the A.G.’s office. Niall and Justin were on hand, along with paralegal Ronita Jitt. Attending for Quest were lead attorney Craig Holden, two associates, and Quest’s Deputy General Counsel, Dina Mack, who wore her anger on her face.
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	S. Craig Holden, Quest’s Lead Attorney

	After introductions, Craig began by presenting a PowerPoint he hoped would convince everyone that Quest had done nothing wrong. Craig often commanded a room with his knowledge and presentation skills. He practiced for Ober, Kaler, a prodigious firm, after beginning in the Office of the Inspector General for Health Care. He spoke often at laboratory conferences and was well respected in the industry, which we took into account.

	Craig argued that the statute was vague. He noted the industry always used a “Client Standard List Price” fee schedule, rather than the lowest charge negotiated by Quest. Using this fee schedule, damages passed to the Medi-Cal program proved small. In the second argument, which built upon his first point, Craig alleged that Dennis made errors in his damage calculations. Quest calculated damages at $13 million when using the “Standard Client Fee Schedules,” rather than negotiated discounts. Dennis’ detailed invoice-by-invoice calculations arrived at a different amount: $542 million.

	Craig closed Quest’s argument by stating that only legislation could resolve the lawsuit, or regulation with a standard discounted fee schedule, applied to all laboratories. After destroying smaller labs for decades with their illegal schemes, I thought Quest feared it would lose its competitive advantage if the DOJ forced it to comply with California’s lowest charge law. How sad that the company’s moral compass was so nonexistent. Quest feared it could not compete based on the quality of its testing and services.

	After Craig finished, I started talking. I pointed out that, in my analysis, less than 5% of Quest’s invoices followed the “Standard Client List” fee schedule, while more than 50% of invoices were discounted below the “Standard Client List,” 10 times the discounted volume. Dennis bolstered my argument by stating he didn’t care what the industry believed; the statute was clear that Medi-Cal was entitled to the “lowest charge.” He also noted his calculations were accurate and unassailable, because of the method used to calculate them—an invoice-by-invoice assessment.

	Dina Mack could not contain her percolating anger any longer. She attacked Dennis’ understanding of California law, and then attacked his calculations. After weathering her verbal assault, Dennis rose upon his very strong backbone and said, loudly, “This meeting is over. The State will not agree to any settlement that does not amount to two-times my calculations—more than $1 billion.”

	He stormed out of the room, followed by Niall, Vincent, Justin, Ronita and me. We left the Quest team in place. If they wanted to take it to trial, we were ready.

	When it comes to forcing defendants to get serious, there is nothing like setting a trial date. A few months after our unsuccessful settlement attempt, Judge Chang set a trial date. Quest immediately asked for mediation, knowing their stalling tactics were over and they would face dire consequences should they lose. Both sides agreed to appoint retired Federal Judge Edward A. Infante as the mediator.

	In October 2010, the first session occurred at JAMS in San Francisco. A highly respected international dispute resolution firm, JAMS is staffed with many retired judges. The 15th floor downtown offices presented sweeping views of San Francisco Bay, and many conference and breakout rooms for each side. The offices offered a beautiful place to resolve litigation, though I did not appreciate being required to stay for lunch. They provided a buffet instead.

	Judge Infante began by meeting privately with both parties. Our side included Niall, Justin, Vincent and his young associate, Jennifer Gregory, and myself (Dennis had just begun his retirement). Craig Holden, Dina Mack and two associate attorneys represented Quest.

	Judge Infante reminded me of Marlon Brando in The Godfather, so soft-spoken that I found myself leaning across the table to hear him. However, his nickname is “The Volcano.” He was legendary for exploding at any time. His distinguished judicial career earned him deep respect from everyone in the room. Fortunately, Niall had worked with Judge Infante on other mediations; the two knew each other well.

	Before we got started, Niall took note of my passion and knack for calling it like I saw it. He instructed me to be very careful with what I said. “I want all of the judge’s explosions to be at the Quest people,” he said.

	To encourage open and honest dialogue, the content of mediations in California is strictly confidential. The California Evidence Code says: “All communications, negotiations, or settlement discussions by and between participants in the course of a mediation or a mediation consultation shall remain confidential.” I’ve been through enough mediations now that I can say, they almost all follow the same script: Just like buying a new car, you never open a negotiation with what you’ll accept. The plaintiff starts high; the defendants start low. Usually the defendants’ opening offers are laughable—pennies on the dollar.

	The mediators get right to work. They point out potential problems we might face at trial, while also expressing problems the defendants could face—including bankruptcy—because of the legally required penalties. They typically inform both sides that both juries and trial judges are unpredictable. They tell the defendants they could face bankruptcy, or exclusion from all Medicare and Medicaid programs—a death penalty for any lab. They hammer the point that penalties will be assessed at three times the monies stolen, plus $10,000 for each claim paid by the Government. In the lab industry, each Medicare and Medicaid claim averages less than $50, so this penalty amounts to 200 times the average amount of payment. As previously mentioned, Dennis’ calculations documented $58 million in Quest claims—a whopping potential penalty of $5.8 billion.

	In other words, their company would be no more. That would undoubtedly lead to shareholder lawsuits against the Board of Directors and corporate officers for the frauds and gross mismanagement that resulted in the destruction of the company.

	They also tell the plaintiff he or she could walk away with nothing.

	I certainly hoped mediation would settle reasonably in our favor, but deep down, I wanted to establish a legal precedent through a trial.

	Meantime, I believed Quest knew it had to settle. Pat Hooper, the lawyer disqualified from representing several smaller defendants because he once represented Hunter Laboratories, later stated at an industry conference, “No lab can take the risk of going to trial and should consider government lawsuits as a tax that you simply have to pay.” Quest was in a tough position. For once.

	I long believed that no responsible Board of Directors could ever allow their company to go to trial. How irresponsible to put the survival of the company in the hands of a judge and jury—especially after the publicity that swirled following A.G. Brown’s press conference, which put labs on alert. Further, the personal liability that Quest Directors would assume to shareholders would be extraordinary. I figured that the closer we got to our scheduled trial date, the more Quest’s Board would be willing to authorize a settlement to save the company and themselves. Any settlement.

	In most mediations, initially, the going is slow. For most of the morning, the mediator holds long meetings with each side. If they spend more time with the other side than with you, that’s a good sign that they think you are the more reasonable and credible side. The initial moves, though, are always in baby steps.

	A month later, the second meeting took place. The timing couldn’t have been better. Marcia and I had done everything to stay afloat, but we were within weeks of financial ruin. In the three years since we secured private investments in 2007, Hunter Laboratories had lost an additional $7.8 million. We delayed paying vendors as long as possible. We passed up salaries for two years. Our situation was embarrassing and chilling. Neither Marcia or I relaxed or slept.

	With the financial pressures weighing us down, I arrived at the second day of mediation. I sat in wonder as both sides crept toward the $240 million figure in Niall’s mind. It became clear he had handled many high stakes mediations before and knew exactly what he was doing. His determination to arrive at our bottom-line amount was equally impressive.

	Finally, in midafternoon, we arrived at a settlement: $241 million—a million more than Niall’s target. That extra million, Niall said, would make clear that our team and the State negotiated for every last dollar available.

	Still, I was not satisfied. I felt that without Quest’s stated and written promise that they would make real change to the way they conducted business, the $241 million would amount to nothing more than Blood Money they could easily replenish.

	Niall could sense my mood. He looked up at me. “I need to speak with you privately,” he said.

	The others left the room. “Chris, I believe it’s crazy for you to turn down this much money. We got exactly what we wanted,” he said. “Don’t forget the State can force the settlement through, even if you don’t agree. What will you accomplish then? Nothing, except making enemies with the State.”

	I hated agreeing to this, but I was powerless. It was very much a take-it-or-leave-it situation.

	I saw the wisdom in Niall’s arguments.
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	On May 11, 2011, new California Attorney General (and future U.S. Senator and Presidential candidate) Kamala Harris issued a press release to announce the $241 million award. “In a time of shrinking budgets, this historic settlement affirms that Medi-Cal exists to help the state’s neediest families rather than illicitly line private pockets,” she stated. “Medi-Cal providers and others who try to cheat the state through false claims and illegal kickbacks should know that my office is watching and will prosecute.”

	We’d won the first Blood Brother case. We turned to the other. I also had to decide how to proceed with Hunter Laboratories, while my passion for fighting this type of fraud continued to grow.

	Attorney General Harris went on to state in a press release:

	“In a time of shrinking budgets, this historic settlement affirms that Medi-Cal exists to help the state’s neediest families rather than illicitly line private pockets. . . Medi-Cal providers and others who try to cheat the state through false claims and illegal kickbacks should know that my office is watching and will prosecute.”

	After the A.G.’s office announced the settlement with Quest Diagnostics, LabCorp and the other defendants realized they were now exposed. They quickly settled. The LabCorp settlement of $49.5 million reflected a percentage directly proportional to LabCorp’s California revenues versus Quest’s.

	On July 29, 2011, less than four months after announcing our $241 million award over Quest, California A.G. Kamala Harris announced her office was awarding the plaintiffs 29% of total recoveries (the statute provided for a range between 15% and 33%). We did not receive the maximum 33% because the lawsuits did not proceed to trial. Our receiving 29% demonstrated how much the Attorney General’s office valued our contributions.

	“Corporations cannot be allowed to treat the Government like a broken ATM machine that gives out free money,” Niall said afterward.
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Chapter 13

	Aftermath

	It didn’t take long for the nation to hear about a different kind of earthquake in Northern California—the April, 2011 legal temblor that buckled Quest Diagnostics to the tune of $241 million. For a second.

	Within a day, the settlement rang out in the press, including the Wall Street Journal. My phone started ringing off the hook with people expressing their thanks for my courage in taking on such fearsome fraudsters. Within the industry, executives and representatives from nearly every company expressed thanks for our attempts to stop the fraudulent business model of the Blood Brothers. I even received calls from people I had never met for “doing the right thing.”

	Thus ended six years of effort. What was I able to accomplish? The State of California received more than $300 million in total settlements, of which 29% went to Hunter Laboratories. The State received the other 71% to replenish defrauded taxpayer funds.

	One would think a judgment of this size would shake the Blood Brothers into honest business practices, giving the rest of us a chance to compete in the marketplace. They did not change one bit. Their illegal “loss-leader, pull-through” scheme continued, anti-kickback laws were not enforced, and smaller labs struggled to stay alive. Government medical benefit programs for the less fortunate and elderly, like Medi-Cal, continued to be strained by the Blood Brothers’ nefarious business practices.

	While substantial, our legal win began to feel hollow. It felt even more so when I learned that the DHS and California Attorney General’s Office decided to refrain from further enforcement.

	What? Why?

	Apparently, the State was happy to reclaim $300 million and felt any additional effort unnecessary. Maybe they figured we did our job as plaintiffs, Quest and LabCorp learned their lesson, and they would try to retain their market supremacy the honest way.

	We’re optimists in California. Sometimes too much. Indeed, this proved to be wishful thinking.

	Stung by the judgment, Quest high-priced lobbyists approached members of the State Legislature to overturn the “lowest charge” statute. After several years, they succeeded. A new law took effect to eliminate the “lowest charge” statute, along with reducing the amounts Medi-Cal paid to labs by approximately 20%.

	The “loss-leader pull through” scam continues today. No one went to jail, was fired or lost their bonuses. The companies kept most of their illegal Medi-Cal payments, accrued over a 15-year period. Some of the smaller labs kept 90%.

	We experienced a much different fate. Hunter Laboratories lost $16 million during the six years of litigation. We lost our Blue Shield contract, a dagger to the heart as a viable competitor in the industry. It didn’t matter to the health of our company that our relators’ share was $49 million; we would’ve continued to bleed money. We could not survive the loss of the Blue Shield contract. We also lost four of our five largest clients. We had no choice but to look at shutting down. On a positive note, all five Hunter Laboratories shareholders received substantial payments from the relators’ share of the settlement.

	In October 2011, I flew to Washington D.C. to accept the Taxpayers Against Fraud (TAF) Whistleblower of the Year award. About 200 attorneys attended. The Civil Division chief for the Department of Justice and TAF’s Executive Director flanked me. Former Whistleblower of the Year Harry Markopoulos gave a keynote speech about the Quest case. We all held Harry in high esteem, and rightly so; he tipped off the SEC and thus launched the Bernie Madoff scandal. (I highly recommend watching the HBO movie, The Wizard of Lies, based on Harry’s struggle to compel the SEC to stop the Madoff Ponzi scheme. The actor playing Harry is a dead ringer.)

	While listening, I realized Harry was going to invite me to the lectern and I had to say something. I didn’t know what to add beyond his remarkable speech, other than thanking Niall, Justin and Dennis for their outstanding work. I was overwhelmed by the greatness of his talk. Afterward, I received a beautiful statue of David rearing back to slay Goliath.
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	Whistleblower of the Year Award trophy

	Meanwhile, on the other side of the country, Quest scored a big victory when a New York federal judge threw out the Baker boys’ Qui-tam lawsuit. Not surprisingly, the judge ruled the plaintiffs “unfit” because one formerly served as in-house counsel for the defendant. The Bakers appealed, so we placed their $7.5 million share of the Quest award in an equity account pending appeal. When they complained, Niall said he would release the funds if they persuaded the judge to issue such an order. He did not want to violate the federal judge’s order stipulating they were unfit plaintiffs. The Baker boys asked the judge to issue the ruling. For two years, he did nothing.

	The Baker boys hired a new attorney, who sued us in New Jersey for breach of contract. We immediately filed a motion to transfer the case to the New York judge who issued the “unfit” ruling. The New Jersey judge refused. Nothing happened for about six months, and then the New York judge died. Shortly thereafter, the New Jersey judge ordered that we pay the funds out of escrow.

	Some twelve years after the Baker boys filed their lawsuit, the Quest case was closed when the New York judge issued his “unfit plaintiff” ruling. Niall was right: an inexperienced Qui-tam attorney ruined their case beyond repair. The facts and law were on their side, but their initial attorney’s incompetence poisoned the case. If ever there was a good malpractice case, this was it. It was also a reminder of how fortunate I was to team with such a great Qui-tam attorney as Niall.

	 

	 

	


Chapter 14

	Extortion

	Relief prevailed in the Riedel household. A six-year weight lifted from our shoulders, as well as our prolonged financial distress. We celebrated Hunter Laboratories’ settlement by paying our key employees major bonuses for hanging in there. We also paid off our vendors, the loan from our friends, and litigation financing provided by our shareholder, Ron Tate. Millions of dollars in company loans made by Marcia and me remained unpaid; instead, we distributed the remainder of the proceeds to shareholders.

	One year after the settlement, Mr. X popped back into our lives. He served me with a lawsuit. He claimed that he and I made a “secret” deal, in which I promised him 50% of all settlement proceeds—including the cut for Niall and the Cotchett firm—for providing a few fee schedules that we used against Quest.

	Mr. X, a former Quest employee, had approached Hunter Laboratories about a sales job. We hired him to sell in Marin and Sonoma counties, across the Golden Gate Bridge from San Francisco. Almost immediately after contacting physicians, Mr. X started complaining. Hunter Laboratories would not match Quest’s discounted pricing, he said, adding I had to do something about it. He provided several fee schedules showing Quest’s undercut pricing. After I decided to pursue a Qui-tam, Mr. X was very happy. If successful, the suit would enable him to compete much more successfully against Quest. He agreed to help our case any way he could.

	After the lawsuit was filed, Mr. X asked for 10% of any potential settlement. “My wife insists on this agreement,” he claimed.

	I flatly refused. “If you do a good job at Hunter Laboratories,” I said, “I will ensure you are rewarded as an employee, both in terms of compensation and advancement.” Before the case was filed I had been advised that any compensation based on lawsuit proceeds was unethical.

	For a year, Mr. X excelled. He knew the market, the doctor-clients, the territory and his competition. However, after our lawsuit was filed, he essentially stopped selling. He rarely visited accounts and often didn’t bother to attend sales meetings. He also alienated his co-workers.

	I didn’t give up on Mr. X. I’d seen him at his best, and wanted to help him again reach that productive place, for the sake of his family and our business. I tried to find positions where he could succeed, appointing him manager of our forty Patient Service Centers, then manager of our new women’s health testing services, and finally manager of our new HunterHeart cardiovascular testing services. He failed miserably across the board. Finally, Marcia and Richard insisted that I do something. We could not afford to carry deadwood that was becoming toxic to our culture and employees.

	I decided to hire a private investigator to find out if Mr. X actually worked. The PI got right on the job. The next morning at 6 a.m., he parked in front of Mr. X’s house. Around 11:30 a.m., Mr. X. walked out in his pajamas to get the newspaper. At 1:08 p.m., some five hours after the rest of us began our day’s work, he drove to a Starbucks and then to his wife’s house (they were separated) for twenty minutes. That was it. He returned home and did not leave again.

	Richard had scheduled a sales meeting for the next day. I told Mr. X he needed to attend, since he had missed the previous two. During the meeting, I asked each sales representative to describe their previous day’s activities. Mr. X told all of us that he started by “visiting” the Southwest Clinic at 8:10 a.m. He then “visited” the Chanate Clinic at 9:20 a.m., followed by another ten physician offices/clinics throughout the day.

	After the meeting, I asked him to stay. Richard and I confronted him with the P.I. report, and then fired him for his blatant dishonesty. He begged for another chance and promised it would never happen again. I put no weight on his desperate plea. He’d worked his last day at Hunter Laboratories. I stood firm.

	The next day, I had second thoughts. I couldn’t have him going to Quest and saying God knows what to torpedo our case. Who knows how much he would lie about Hunter Laboratories and me.” Niall had serious concerns about what Mr. X might do with Quest, which led to a spirited discussion between us. I made the decision I had to hire him back. We needed him in our tent.

	A foreboding feeling crept through me: I was going to have to hire him back. And let Marcia know about it.

	Marcia was furious. On top of that, Richard refused to manage Mr. X again. If I rehired Mr. X, they said, I would have to manage him directly.

	The next day, Mr. X called and again profusely apologized. “If you take me back, I will never lie again,” he promised, “And work harder than ever to deliver new sales.”

	I reluctantly agreed to give him one more try. “However, if you ever lie, or do not sell, you will be terminated,” I warned. “You also have to report to me rather than Richard.”

	Mr. X is not dumb. I’m sure he knew why we rehired him—to keep him close to our chest during the case.

	The day after the California settlement was announced, Mr. X called. I expected him to congratulate us and to feel personal vindication for choosing an honorable company for which to work. A company that gave him a second chance after he’d sold nothing for two years and lied to our entire sales force.

	That’s not how it went. Instead, he informed me he was resigning. “How much am I getting from the settlement?” he asked.

	“I’d like to give you $250,000 for your six years of service as an employee,” I replied.

	Without another word, he hung up.

	I heard nothing for more than a year. Then, out of the blue, he served me with a lawsuit. He claimed I had made a verbal agreement that promised him 50% of all proceeds before attorney’s fees—or $40 million. He’d originally asked for 10%.

	Mr. X was trying to extort us, and me in particular.

	I hired Jim McManus, one of the finest litigators in Santa Clara County. A tall, impeccably dressed man in his late 60s, dapper in his horn-rimmed glasses, Jim lived to try cases. After other attorneys in his firm handled discovery, he took the cases to trial and worked his magic.

	I looked at Mr. X’s lawsuit with some disbelief. Why would any attorney represent Mr. X and his ridiculous claim that, for a few fee schedules, I would turn over half of all settlement proceeds to him? Why, when I hired the attorneys, managed the litigation, researched the evidence, and funded the company throughout? How was this fair to our shareholders, to whom I owed a fiduciary duty? They would rightfully consider me the dumbest CEO ever.

	Mr. X’s smarmy Chicago-based attorney looked like he crawled from the sewer. His clothes were always unkempt, his dark hair slicked back. He was one of the rudest, most obnoxious people I have ever met—the opposite of Jim McManus. I wanted to consider this a farce, but I could not. $40 million was at stake, so we prepared vigorously, spending over $1 million in legal fees.

	Two weeks before trial, Jim became very ill. “I’m not sure I’ll be up to trying the case,” he said.

	“What?”

	I needed to act fast. I got busy and hired the most respected trial attorney in San Jose, Alan Ruby, one of very few on par with Jim McManus. Alan has represented many famous companies and public figures, including former San Francisco Giants slugger Barry Bonds during his perjury trial over the Balco supplements scam. I called Alan, figuring he was too busy, and hoping he could refer me to another great lawyer to take a multimillion-dollar case at the last minute.

	“Yes, I’ll take it,” Alan said, to my amazement. He dropped his other cases and made himself available 24/7 for those crucial final two weeks.

	Alan discovered that Mr. X, after filing the lawsuit, had declared bankruptcy. It was his second bankruptcy in recent years. Under penalty of perjury, he failed to list the alleged $40 million agreement he made with me in his asset disclosure. Alan thought that would destroy his credibility before a judge and jury. How would Mr. X explain under oath that he forgot to list a $40 million potential asset to a bankruptcy court?

	The trial began with two days of motions and jury selection. On the third day, we began with opening statements, Mr. X’s lawyer leading the way. His presentation was very demonstrative. When he pointed at me and alleged I cheated his hard-working client out of $40 million, jurors reacted with loud gasps. I knew his allegation was totally bogus, but the jury’s gasps caused me concern.

	Alan’s style was much more low-key. He began a quiet discussion with the jury, his deep voice projecting insight and calmness. “What you did not hear Mr. X’s lawyer mention in his opening statement, was any mention of any written record for this $40 million agreement. No contract, no email, no notes, nothing.” He let that sink in, then asked, “Do you believe any responsible CEO would make such an absurd deal, at the expense of himself and his shareholders?”

	The jury absorbed every word.

	“Hunter Laboratories did not need Quest documents from Mr. X for the Qui-tam suit,” Alan continued. “The company already had more than enough discounted fee schedules. What’s more, Mr. X provided many of his Quest fee schedules to Mr. Riedel before there was any talk of a Qui-tam, because he wanted Hunter Laboratories to match the discounts.”

	Alan then addressed Mr. X’s honesty. “Mr. X signed a DOJ affidavit that he had destroyed all documents produced by Quest in discovery,” he said. “Yet in this case, he produced forty boxes of date-stamped documents marked as belonging to the Attorney General. He clearly lied under penalty of perjury to DOJ.”

	That point landed firmly. All good trial attorneys know how to stack allegations and arguing points progressively, drawing the jury more and more on board. Alan did just that as he tackled Mr. X’s selective memory. “Mr. X testified under penalty of perjury that he was under the care of a psychiatrist and had been taking prescription drugs that knocked out his long-term memory.” He followed it up with one more zinger for the jury to consider: “Mr. X lied under oath to the bankruptcy court by failing to disclose this supposed $40 million asset. This lie occurred after his lawsuit was filed. If there really was a $40 million agreement, it would have been by far his largest asset.”

	It took Alan thirty minutes to win over the jury. Mr. X’s smarmy attorney realized what was happening, too.

	On our way out of the courtroom, Mr. X’s attorney approached and asked if we could discuss a settlement. I had no stomach for paying this lying con man anything, but Alan pointed out that a settlement reached on the spot would cost less than half of what it would take to complete the trial. While I abhorred giving Mr. X another penny, Marcia agreed it was the responsible choice. With appeals, I might well spend another $2 million in legal fees.

	I held my nose and agreed to a $650,000 settlement. It was the right economic decision. I was finally done with Mr. X.

	 

	 

	


Chapter 15

	A Governor-Sized Shadow of Corruption

	The Blood Brothers found fertile ground in many states, Florida the most fertile of all. Millions of retirees live there, an age group that requires additional medical care. Which means additional lab tests.

	We received a warm welcome when we brought our case to the Florida A.G.’s office in 2008. They cooperated and collaborated with us at a much greater level than any other state, besides California.

	Yet, it still took nearly six years. In January 2014, Florida finally decided to intervene in our Qui-tam suit. About four years after we began, in 2012, a new assistant A.G. had been assigned to our case. We found Kathleen Von Hoene and her boss, Attorney General Pam Bondi, to be terrific. She worked with us to calculate overpayments (damages) using the invoice-by-invoice software and model Dennis had developed in California. Von Hoene and Bondi fully understood the scope of the Blood Brothers’ scheme, and determined to make sure Florida retrieved all taxpayer money Quest and LabCorp had siphoned away.

	[image: Pam Bondi—Florida State Attorney General]

	Pam Bondi—Florida State Attorney General

	We felt confident and assured, bolstered by another state Attorney General’s office. As Niall and Justin assisted in document and interrogatory requests, reviewing replies, and taking depositions, we took further comfort in knowing the Florida statute was even clearer than the California statute:

	“Charges for services or goods billed to the Medicaid program shall not exceed the provider’s lowest charge to any other third-party payment source for the same or equivalent medical and allied care, goods, or services provided to person[s] who are not Medicaid recipients.” Fla. Admin. Code 59G-5.110(2)

	The statute goes on to state:

	“Any payment made by Medicaid for services or goods not furnished in accordance with these provisions is subject to recoupment.”

	How could anyone argue?

	Well, the Blood Brothers could. They pay big bucks to their attorneys to argue, confuse, distract, disrupt, and otherwise paint law-abiding plaintiffs as the bad guys. Especially when facing apparent open-and-shut cases that will cost them hundreds of millions. We’d seen their tricks and maneuvers in other states, and knew they were capable of anything.

	Still, no one expected the next move. It involved the former CEO of Hospital Corporation of America (HCA), which perpetrated one of the largest medical fraud operations in U.S. history. This fraud cost U.S. taxpayers billions. Eventually, HCA was forced to settle with the Department of Justice for $1.7 billion. While a massive settlement, it only reflected a small fraction of HCA’s fraud. Unfortunately, that same CEO now governed Florida—Rick Scott. Today, he’s a U.S. Senator. Consider that.

	It still remains a mystery to me how Scott avoided criminal prosecution. How do you knowingly and willingly keep two sets of financial records in order to defraud U.S. taxpayers for billions, and not see the inside of a prison cell?

	Now, the good Governor was about to intercede on behalf of another company committing health care fraud and stripping away state and federal taxpayer money—and against the efforts of his own Attorney General, who was lock-step with him in every other way, politically and policy-wise. Aren’t elected public servants supposed to serve the public good? And mind the state and federal treasuries on behalf of taxpayers?

	You’d think.

	LabCorp began its Florida defense by hiring Gov. Scott’s personal attorney, a clear conflict of interest. That decision began a yearlong process that would gut the lowest charge statute and relieve LabCorp of any liability for its decade-long fraud. Gov. Scott’s attorney came aboard when LabCorp’s counsel looked at the case, saw our airtight claim and strong likelihood of winning, and played his ace card. He persuaded the Governor to issue a mandate to the Florida Agency for Healthcare Administration (FAHA), defining “Lowest Charge” as “Usual and Customary Charge.” In other words, the State agreed with LabCorp. During depositions, State Medicaid administrators had no choice but to testify according to the Governor’s mandate.

	The difference between the two designations is enormous. It takes a large liability and shrinks it to almost nothing. AHCA defined “usual and customary” as “undiscounted retail prices . . . the price that an uninsured consumer, with no discount or supplemental plan, would normally pay.” As later spelled out in court, this meant, “the amount routinely billed by a provider or supplier to an uninsured consumer for services or goods before application of any discount, rebate, or supplemental plan.”

	This type of pricing is rarely used. In fact, more than 98% of pricing is ultimately discounted in one way or another, and therefore excluded from the “usual and customary” definition. Regardless, the once clear definition of “Lowest Charge” would be litigated as “Usual and Customary” under the Scott-influenced mandate. Through their common attorney, LabCorp and Governor Scott were colluding fiercely to save the defendants hundreds of millions in damages—all of which were defrauded taxpayer dollars.

	After that opening salvo, the defendants filed a motion to dismiss the lawsuit. In September 2015, it was argued in front of Judge Kevin J. Carroll. After the hour-long hearing, Justin was certain we were going to lose. Logically, he had a point. How could we win against a powerful governor notorious for gaming the healthcare system, and now pressuring a case on behalf of a healthcare company? How did we stand a chance?

	Miraculously, Judge Carroll ruled in our favor on some issues. Justin’s words after the hearing were poignant: “We barely live to fight another day.”

	Undeterred by the partial loss, LabCorp rolled out another brazen strategy: changing the law to redefine their fraudulent actions as legal activity. Seriously. Late in 2015, one of LabCorp’s attorneys and lobbyists, J. Michael Huey, convinced a 24-year-old freshman State Assemblyman, Jay Trumbull, to introduce legislation defining “Usual and Customary” as “the amount routinely billed by a provider or supplier to an uninsured consumer for services or goods before application of any discount, rebate, or supplemental plan.”

	I had to admire LabCorp’s hutzpah while despising their underhandedness. For one thing, the new definition ignored discounted bills to hospitals, physicians, insurance companies, capitated insurance contracts and group purchasing organizations. Only uninsured consumers are charged the highest amounts. As if this wasn’t enough, the bill would also make the definition retroactive for years prior, protecting the Blood Brothers from the lifespan of their fraud.

	The bill was scheduled for a Health Innovations Subcommittee hearing on January 13, 2016.

	Not surprisingly, Florida Attorney General Pam Bondi opposed the bill. We found her approach refreshing. She pushed for Florida to win this fraud suit, pulling against her own Governor’s efforts to change the law and exonerate the Blood Brothers. She and her team grew even more upset when Scott directed the Florida Medicaid group to ignore existing law.

	Smart and tactical, A.G. Bondi took action. Unbeknownst to legislators, she hid in the women’s bathroom of the State Capitol in Tallahassee until shortly after the hearing commenced. She entered the chambers somewhat dramatically, then sat front-and-center in the gallery, two feet from the lectern where Assemblyman Turnbull was presenting his bill. When the young legislator finished a rather incoherent summation, the Chairman asked the Attorney General if she would like to comment. A.G. Bondi got up, looked all Committee members in the eye, and minced no words in urging them not to advance a bill specifically designed to undermine Florida’s ongoing Qui-tam lawsuit against LabCorp and Quest. She said, and I quote:

	“I am here to tell you today that, as your chief legal officer for the State of Florida, I have an obligation to be standing here in front of every one of you here today and tell you that we have very active litigation pending involving massive healthcare fraud. So if this bill passes your Committee, you will be an unwitting facilitator to potentially costing our taxpayers millions of dollars. Millions! This is because these two companies are defrauding your taxpayers. We are alleging tens of millions of dollars from a scheme to defraud the state’s Medicaid program.

	“You all know that we are a bellwether state, and I am telling you now the eyes of the entire country are on us, because LabCorp and Quest know other states in the rest of the country are looking at this.”

	A video of this presentation showed everyone watched Attorney General Biondi intently. She held full command of the room, her message strong, powerful and passionate.

	“This is very active litigation. In my five years, I have never seen anything like this about to happen. The proper forum for this to be heard is in sworn court testimony,” she continued. “This bill is an end run, a desperate attempt . . . in a potentially multimillion case that impacts Florida and other states around the country. This is very serious!

	“By passing this bill, by voting yes today, you will be giving these companies an open checkbook to raid our Medicaid program. The amendment (making the law retroactive) is the icing on the cake. It’s not even hiding anymore. They (the defendants) want it to be retroactive. This (law) alone would be damaging enough. But to make it retroactive. It’s basically in your face saying it’s about our litigation.”

	A.G. Bondi explained how Attorneys General in other states had settled similar cases for hundreds of millions of dollars. She stated that she had never before spoken at a Committee hearing, but she could not stand by in this case. She was there to represent Florida taxpayers—as everyone in that State Legislature should have been.

	When A.G. Bondi finished her powerful argument, the Chairman asked the Quest lobbyist if he would like to make a statement. “Quest waives its support for this bill,” he quickly replied. Mike Huey, LabCorp’s lobbyist and lawyer, then strode to the lectern. In his folksy southern accent, he said, “I have been representing providers in Florida for over 40 years, and I’ve never heard of this.” He must not know much about Florida Medicaid law. Then he rambled on about “How unfair this is for my innocent client and that this legislation would fix the definitional problem.”

	When Mr. Huey finished, the bill was tabled without a vote. Going into the hearing, Niall was convinced the “fix” was in. Instead, Attorney General Bondi saved a portion of our case—for now.

	 

	 

	


Chapter 16

	Picking Up The Pieces

	Then-Florida Governor Rick Scott’s draconian mandate succeeded right where he had intended—in bludgeoning most of our lawsuit. Only the kickback scheme claims remained. By studying federal and Florida statutes, and the Office of the Inspector General (OIG) opinions, it was clear to me the Blood Brothers’ core business practice amounted to a giant kickback scheme.

	In an effort to gather evidence to prove this claim, I began to search for former Florida sales representatives for the Blood Brothers, people who would testify that:

	▪      Discounts were only offered if physicians agreed to send all Medicare and Medicaid business in exchange; and

	▪      If the Medicare and Medicaid business did not materialize, the discounts would go away.

	I had no idea how to find former “Blood Brother” employees. Hunter Laboratories had used an employee recruiter, Mark Kussman, to recruit sales prospects. Mark was nice enough to spend thirty minutes giving me a tutorial on LinkedIn to locate them. After the tutorial, it was easy. I input a company name, selected former sales representatives, and sorted by zip code. Like magic, LinkedIn profiles were displayed with pictures of the former sales representatives and their employment history.

	I decided to send LinkedIn messages. What to say? I doubted I’d get responses if I asked, “How would you like to be a witness in a Florida lawsuit against Quest or LabCorp?” Most people feared these Goliath companies and didn’t want to get involved. Instead, I wrote, “I was the founder and CEO of HunterHeart. I would like to request a few minutes of your time to review your experience at Quest (or LabCorp). My phone is xxx xxx-xxxx, or if you prefer, I can call you whenever it is convenient for you. I will only take a few minutes of your time.”

	For the next six weeks, I worked to line up knowledgeable witnesses that could describe how the “Blood Brother” business model was built: to hook clients with cheap, below-cost prices for the portion of tests billed to the physician, clinic or IPA, in exchange for providing all government and insurance testing.

	As I began to send out LinkedIn messages, I contacted Jeff Glenn, who had worked for LabCorp for over twenty years. I spoke of his deposition in the California case in Chapter 10. I asked Jeff if he knew of any former LabCorp Florida sales representatives who might be willing to speak with me. He immediately mentioned a long-time star sales representative for LabCorp. To protect her identity, I will refer to her as Audrey.

	Audrey was the top-ranked Hospital Sales Director during her last three years at LabCorp. In her last full year, she earned more than $700,000. Since Audrey was prohibited legally from speaking with me about details, she pointed me to pacer.gov, a website that housed court records. Within those court records was truly something fit for a Hollywood movie, an Erin Brockovich story about a young woman who stumbles onto what she believes to be a cover up of public health and safety incompetence within the second largest laboratory company in history.

	In 2006 and 2007, Audrey reported to senior management dozens of disturbing issues that posed serious healthcare risks, including two that were truly unfathomable. The first occurred when a hospital inquired why it had taken twenty-four days for results on a surgical pathology specimen (two portions of a patient’s foreskin), when the results should have been available in seventy-two hours. Upon investigation it was learned that the specimen had been placed in the employee refrigerator, along with an amputated limb, a serious violation of federal and state laboratory regulations. The lab’s Medicare license could have been suspended or revoked. As a longtime lab owner, I find it incomprehensible that any technician would not immediately report any clinical specimens found outside the laboratory area. A blood tube is bad enough, but a human limb?

	In June of 2007, Audrey sent an internal memorandum to her direct supervisor, summarizing the operational concerns that she believed created a significant risk to the health and safety of patients. Within days, she was terminated. As previously discussed, this is what almost always happens when employees report illegal activity. Adding insult to injury, LabCorp put out a public statement that Audrey was in violation of the company’s “code of conduct policy.”

	Audrey decided to file a wrongful termination lawsuit and a Qui-tam based on the operational patient safety issues. Her attorney offered a contingency agreement, but Audrey believed that if she was not a financial partner with her attorney, she would have more control of the litigation, so she insisted on a fee-for-service contract.

	After leaving LabCorp, Audrey formed a startup company that did very well, given her sales and business talents. But she had no experience with lawyers, and made a fundamental mistake that cost her millions. She hired an employment lawyer to file both the wrongful termination lawsuit and the Qui-tam.

	LabCorp litigated furiously, filing motion after motion, and Audrey ended up spending millions on her attorney. Just as LabCorp did in California with Jeff Glenn, the company’s attorneys coached Florida employees to lie. They also did not follow legal requirements to turn over all documents.

	Testimony by Audrey and other employees detailed a tax fraud scheme. In order for LabCorp not to be required to pay Bahamian taxes, Audrey and her staff were instructed to lie to Bahamian custom officials. Instead of disclosing the truth, that they were on the islands to sell lab tests, they were instructed to say that they were tourists coming ashore to shop and gamble.

	Federal Rules of Civil Procedure require that litigation hold notifications be sent to all employees, requiring all documents and emails to be retained. Audrey’s attorney put LabCorp on notice of their failure to implement a proper preservation notice no less than three times. Still, one employee after another testified that they were never asked to maintain emails and/or critical documents in the case. After a bitter fight, the judge finally sanctioned LabCorp for delaying document production.

	Florida declined to intervene in the Qui-tam and inferred that another claim against LabCorp had been filed prior to Audrey’s. Our case. Apparently, it consumed the entire Florida False Claims Department for two years.

	Mysteriously, shortly before trial, presiding Judge Klindt asked an eighty-two-year-old visiting Minnesota Federal Judge to rule on a LabCorp Summary Judgment motion. The visiting judge, Paul A. Magnuson, dismissed the case. After working for five years and spending millions of dollars in legal fees, Audrey would not have her day in court.

	No sooner were the claims dismissed than LabCorp filed a motion against Audrey for its legal fees in defending her lawsuit. While this sounds draconian, it is quite legal. If there is no intervention by a federal or state DOJ in a Qui-tam, as happened to Audrey, a judge may award defense costs, paid by the plaintiff, if he rules that the lawsuit was frivolous. Now, six years after Audrey was terminated, she faced personal bankruptcy.

	Audrey was willing to testify under subpoena that our kickback allegations related to the loss-leader, pull-through scheme were right on the money. In addition, she provided contact information for four other former LabCorp sales representatives that could testify about the illegal scheme, and told me to let these people know she provided their names. That made it much easier to get people to speak with me. Three agreed to testify for the state of Florida. Ultimately, Kathy Von Hoene decided that she did not want to subject Audrey to any possible additional retaliation by LabCorp, so even though Audrey would have been a very good witness, Kathy decided not to use her. Audrey is truly a courageous and talented woman who deserves some good fortune after LabCorp. It is a pleasure to say that this is exactly what happened. Audrey formed her own acquisition advisory company, now very successful.

	One of the former sales representatives I contacted at Audrey’s behest was Gail. Like Audrey, she felt the sting of LabCorp’s retribution. When I mentioned Audrey’s name, Gail became very receptive to speaking with me. She had been a sales representative for LabCorp from 2007–2013. She was prepared to testify that her manager threatened to fire her as well as other sales representatives if they did not get Medicare and Medicaid “pull-through,” and that discounts were reduced if the expected “pull-through” did not materialize. She believed she still had emails stating exactly this, and a memorandum demanding that a specific discount be reduced because sufficient pull-through had not materialized. She also knew of routine company reports, called “leakage” reports, used to identify how much government “pull-through” LabCorp was not getting.

	Gail was prepared to testify about illegal billings to Blue Cross/Blue Shield (BCBS) and Aetna, two of the three largest private insurers in Florida, and how LabCorp instructed her to lie about BCBS and Aetna billings to her clients. After Quest aced out LabCorp by securing exclusive Florida contracts with BCBS and Aetna in 2007, LabCorp was faced with losing all business from physician clients and clinics, which amounted to more than 50% of all physicians and clinics in the state. Faced with staggering business losses, LabCorp chose not to bill the insurance companies or patients—anyone, in effect—for testing ordered by physicians with significant volumes through Aetna and BCBS contracts. LabCorp even signed agreements with large clients acknowledging that the testing would never be billed, some of which Gail still possessed. After eight years of discovery in which “leakage” reports and any agreements regarding not billing for testing had been subpoenaed several times, LabCorp had not produced any such reports or agreements, and continued to state, “under oath,” that Medicare and Medicaid “pull-through” was never discussed and was unrelated to the offering of discounts. Gail’s testimony and documents would show the judge that LabCorp had been lying under oath for years.

	Soon after Gail joined LabCorp, she was sexually harassed by her supervisor, a sales manager. She reported incidents to the Human Resources Department and to the sales manager’s boss. Yet, LabCorp took no action until another sales representative wrote directly to a Senior Vice President of Human Resources that Gail’s boss had faked traffic emergencies with both women in order to grab their breasts during so-called “ride-alongs.” Ride-alongs are days where a sales manager visits physician clients and prospects with a sales representative for the purpose of training or providing assistance.

	At this point, a company lawyer investigated and concluded that the women’s complaints were attributable to “management style” issues. However, despite LabCorp’s claims that Gail’s boss was disciplined and that claims against him investigated, in deposition her boss swore “under oath” that he had no knowledge of any investigation by LabCorp for either woman’s charges of sexual harassment, until Gail filed her lawsuit in 2010. As so often happens with company internal investigations, including Boston Heart (see Chapter 23), the fix was obviously in to protect management. The company chose to protect its Sales Manager and ignore serious sexual misconduct allegations by two of his sales representatives. The standard corporate playbook is to hire an outside attorney and charge him with whitewashing the allegations. The whitewashed report by an outside attorney is usually well received by judges.

	The other assaulted woman, because of the continuing harassment and retaliation by the Sales Manager, left the company in 2008. Gail remained employed but continued to suffer. She made numerous complaints to management, but her complaints were ignored. Finally, in December 2009, she filed a lawsuit charging discrimination, asserting sexual harassment and retaliation for her previous complaints about it. Incredibly, shortly after she filed this charge, her boss told her that she could have a new company car if she slept with him.

	After four years, on the second day of trial, LabCorp paid to settle her claims. The settlement demanded that she resign. Gail also filed a Qui-tam, but it was dropped before it came out from under seal. She did meet with Florida Assistant Attorney Generals several times, who hinted that she may not be the first to file. Once again. it was our Qui-tam that preceded hers.

	Companies are very reluctant to hire people who have filed sexual harassment or Qui-tam lawsuits. And, of course, the company upon whom the lawsuits were filed are not about to give a good reference. It speaks volumes when hiring managers are greeted with silence when inquiring about an employee. It is unfortunate that companies are afraid that the same thing might happen to them, no matter how egregiously the applicant had been previously treated, or how outrageous the fraud may have been. It is a sad fact that often people who do the right thing for taxpayers by exposing massive fraud cannot find a job as a consequence. Gail has had a very difficult time finding employment and has not been able to find a sales job commensurate with the compensation she enjoyed at LabCorp.

	As with Audrey, Kathy Von Hoene decided not to subject Gail to further potential repercussions from LabCorp. Gail had great facts in support of our claims, but she had been through enough. I believe it is the rare prosecutor who walks away from great testimony in support of a state’s case to protect a witness from negative repercussions by the fraudsters. Kathy did this with both Audrey and Gail.

	When LabCorp lost the BCBS and Aetna contracts to Quest, it responded by securing an exclusive contract with UnitedHealthcare (United). Quest employed a similar tactic with United that LabCorp did with BCBS and Aetna physicians and clinics: patients would not be billed. The agreements to provide free testing to patients who were insured by BCBS and Aetna that was reported by Audrey and Gail is strictly prohibited by both federal and State law.

	Florida Statute § 817.234(7)(a) states:

	“It shall constitute a material omission and insurance fraud, punishable as provided in subsection (11), for any service provider, other than a hospital, to engage in a general business practice of billing amounts as its usual and customary charge, if such provider has agreed with the insured or intends to waive deductibles or copayments, or does not for any other reason intend to collect the total amount of such charge.”

	In October 1994, the OIG issued a Special Fraud Alert, entitled “How Does the Anti-Kickback Statute Relate to Arrangement for the Provision of Clinical Lab Services?” As an example of a situation giving rise to an inference of an illegal kickback, the Special Fraud Alert cited laboratories that waive charges to providers for lab tests of managed care patients (such as the co-payments of patients here).

	The OIG reaffirmed on May 9, 2008, that:

	“When a laboratory offers or gives an item or service for free or less than fair market value to a referral source, an inference arises that the item or service is offered to induce the referral of business.”

	Could it be any clearer that free testing amounts to insurance fraud and violates both state and federal regulations?

	To close the door on the crafty “Blood Brother” defense lawyers, Niall and Kathy believed we needed testimony from former sales representatives to state that the free testing or discounts below fair market value, or fully allocated cost, were given for the sole purpose of retaining Medicare and Medicaid business. Audrey and Gail had made this clear, but, because we decided not to use them, we needed others who had not sued LabCorp.

	I spent six weeks calling referrals from Audrey and Gail, trying to find people through LinkedIn who would speak with me, confirm free testing, or pricing below fully allocated discounts for the purpose of securing Medicare and Medicaid testing. I located fifteen former LabCorp people and sixteen ex-Quest employees. Most ignored my LinkedIn messages, and several responded that they did not want to get involved.

	Eventually, I spoke with ten former LabCorp employees, including three Florida sales managers. Niall believed that testimony from a sales manager would be more powerful than that from sales representatives. I was able to establish trust with most I spoke with because of my long experience in the lab industry. Anyone who agreed to a phone conversation had checked my LinkedIn profile and knew me as a long-time industry leader who had success in the California Qui-tam. I explained how the Florida litigation would return money to taxpayers and level the playing field for other labs. Only four people I spoke with refused to get involved, but some were clearly torn about not helping. However, their fears of retribution by LabCorp proved too much.

	The six people who finally agreed to help recalled that free testing was offered in order to retain Medicare and Medicaid business, that deep discounts and capitation agreements were only offered for the “pull-through” Medicare, Medicaid and insurance business, and that “pull-through” Medicare and Medicaid were tracked and discounts removed if sufficient government business was not provided. Two former sales representatives were prepared to testify that they had been instructed by their managers to lie to clients about losing BCBS and Aetna contracts.

	I turned over the information to Kathy’s team. She assigned a state investigator to interview the potential witnesses and get sworn statements. Two months later, Kathy had collected sworn statements from three of the former employees. One, Amy Dalton, was a sales representative for eleven years. A consistent high producer, she was promoted to Regional Manager of Business Development (Physician Office Sales Manager) in 2001. Amy supervised members of the LabCorp sales and service teams and was responsible for retaining and growing business for LabCorp in Florida. In her last two years, her region was #1 in the country. She resigned in 2006 because she felt she was not being treated with respect. Amy went on to become a Vice-President of a large regional competing laboratory.

	Amy was willing to testify that:

	“Deeply discounted client pricing was provided in exchange for the referral of “pull through” business, including Medicare and Medicaid. The discounts were reviewed every 3–6 months. If expected “pull through” was not coming-in, prices would be increased.”

	She was told by her managers that “The only reason for managed care contracts (capitation) is for “pull through,” including Medicare and Medicaid, and that the company could not afford the prices without the “pull through.”

	The client billing, standing alone, was often not profitable without the pull-through business from all payers, including Medicare and Medicaid.

	The sales force was instructed by LabCorp’s Controller not to put government “pull through” information in writing, but to give it verbally when requesting discounts. However, discounts would not be approved without verbally providing this Medicare and Medicaid information. These statements are very important because they show intent to deceive.

	“LabCorp entered into out-of-network agreements with physicians in which LabCorp would not bill for tests performed on patients insured by payers with which LabCorp was not contracted, if the account sent all pull-through business, including Medicare and Medicaid.”

	I believed Amy would be a powerful witness for Florida if the case goes to trial.

	Karen Nieves was employed by LabCorp from 2004–2007 as a Patient Service Center Supervisor of Operations, and from 2007–2012 as a sales representative. She was prepared to testify that:

	“In exchange for a commitment from the client to send their ‘pull-through’ business, including Medicare and Medicaid, the sales representatives would often request and obtain approval for discounted client pricing.”

	New accounts that had discount pricing would routinely be reviewed in a 120-day audit to ensure that they met their expected monthly volume of testing (EMV), and when an account did not provide the EMV that was expected, including Medicare and Medicaid, the discounted pricing would usually be removed, or the account would be subject to a general price increase.

	“After LabCorp lost the BCBS and Aetna contracts in 2007, the company routinely wrote-off patient deductible and copayments whenever a patient complained in order to protect the ‘pull-through’ business, including Medicare and Medicaid.” When large clients threatened to drop LabCorp for Quest because Quest was in-network for these payers, “LabCorp agreed to stop billing anyone for testing for these payers. In some cases LabCorp signed an agreement to this effect if the account agreed to send all its testing business, including Medicare and Medicaid.”

	Karen believed that providing free services to BCBS and Aetna patients was illegal. She discussed this with her manager, but the practice continued.

	Mike Militti was a sales representative for LabCorp from 2010–2011. He was prepared to testify that:

	•      LabCorp instructed its sales force to get Medicare and Medicaid business because they were reliable payers.

	•      LabCorp gave deeply discounted special pricing to referring providers in order to get the Medicaid and Medicare “pull-through” business.

	•      Discounted client pricing was approved based on the volume of “pull through” business from all payers, including Medicaid and Medicare.

	•      He was instructed to lie to clients and not tell them that LabCorp had lost the BCBS contract.

	•      LabCorp entered into out-of-network agreements with large clients where LabCorp would write off tests performed on patients insured by payers with which LabCorp was not contracted, if the client sent all “pull-through” business, including Medicare and Medicaid, to LabCorp.

	Thanks to these three, Florida could show that kickbacks occurred for at least eleven years. All three would substantiate insurance fraud, kickbacks based on deeply discounted pricing for the purpose of securing Medicare and Medicaid “pull-through” business, and routinely lying to clients. Kathy and Niall believed we were in good shape proving illegal activity by LabCorp, but they still were concerned about winning a kickback case. I don’t understand why, but in every state, the prosecutors and Niall expressed concerns about kickback cases.

	A former Quest sales representative told me he would like to help, but wanted to think about possible repercussions. He decided that the risks were too great. Another former Quest sales manager responded to my LinkedIn message that she would call me in two days, but she never did and ignored follow up messages. The fifth former Quest employee was Autumn Barr, who had worked as a Quest sales representative for seven years. She left the laboratory industry in 2011.

	Autumn immediately acknowledged that Quest offered discounts to obtain “pull-through,” including Medicare and Medicaid. We spoke for approximately one-half hour. At the end of the conversation she offered three days in the next week to speak with Kathy. I was excited and believed Autumn would make an excellent witness. However, Kathy delegated contacting Autumn to her investigator, who waited over a month to call Autumn. By then, Autumn had cooled on the idea of getting involved and declined to help.

	The state investigator used methods available to the Attorney General’s office to locate additional Quest employees, and tracked down one whom I had spent hours trying to get her phone number. But this woman declined to help.

	Four months later, we still had no former Quest employees lined up. Our fear was realized when Quest filed a Summary Judgment motion. If successful, Quest would be dismissed from the case. Kathy asked me to have another go at locating former employees, but she did not want me to speak with them. Instead, she only wanted her investigator to contact them. Much to my surprise, in three months there were 29 additional former Quest employees on LinkedIn. I copied the profiles and forwarded them to Kathy. Unless Kathy could get former employees to sign sworn statements confirming the insurance fraud and kickbacks before the motion is heard in 30 days, we were afraid that Quest’s motion would be granted.

	Shortly after the Florida investigator began calling the new list of former Quest employees, Kathy received a call from an irate Quest attorney. He claimed that the investigator had not properly identified himself as an employee of the Attorney General’s office. The Quest attorney threatened to take legal action if this continued. Kathy ensured him that the investigator would properly identify himself going forward.

	Kathy and Niall believed we were in good shape, but remained concerned about winning a kickback case. Our reasons to move forward were strong. Kathy and her team of Florida prosecutors, Cedelle (Ian) Garland and Jill Bennett, had worked with us full-time for over two years. Amazingly, during this time, Florida had accepted no other Qui-tam cases. Kathy and her team were knowledgeable and passionate about the case, and committed to holding LabCorp and Quest fully accountable. On our end, Niall and Justin were ready to reverse the money flow having calculated invoice-by-invoice damages in the hundreds of millions.

	Armed with this information, Judge John C. Cooper ordered mediation. If it failed, he would set a trial date. Quest and LabCorp immediately filed Summary Judgment Motions asking the judge to throw out the Florida lawsuits.

	On October 20, 2016, we met for the first mediation. The mediator was Dom Caparello, a former litigator with 40 years of experience. He sported the classic Hollywood lawyer look: mid-sixties, impeccably dressed, bespectacled, with slightly graying hair, and very well-spoken. Dom loved to tell stories about his legal career. I found all of them interesting, some even funny.

	LabCorp sent three outside litigators, including in-house counsel Stephen Sozio, Catherine Kyle . . . and Mike Huey, who had prodded the State Legislature to pass Assemblyman Trumbull’s bill derived from Governor Scott’s mandate. The A.G.’s office sent Kathy, two of her staff lawyers, and Kathy’s direct supervisor, James Varnado. Justin and I also attended, along with local counsel Matt Schultz, a very capable litigator. For some reason, Matt did not like Sozio. He thought a Florida jury would view him as “another carpetbagger.”

	We met at 10 a.m. in the mediator’s beautiful conference room in Tallahassee. By 5:30 p.m., both sides were at an impasse. We agreed it was time to go home.

	Two weeks later, we assembled again in the same conference room for the Quest mediation. Quest had been receptive to settling in the six states where we sued them, so we felt much more hopeful than the going-nowhere-fast session with LabCorp. In California, LabCorp only settled after the Quest settlement was announced, and then only for damages proportional to Quest’s sanctions.

	Quest’s five lawyers filed into the room. The lead outside litigator was Richard Raskin, joined by Craig Holden, and local counsel Kelly Overstreet. Two in-house attorneys were present, Senior Corporate Counsel Paul Kattas and Chief Litigation Counsel Dina Mack. Raskin, Holden and Mack were back to deal with us again.

	After seven hours and little progress, mediator Caparello ended the meeting. On the way out, James Varnado, Katherine’s boss, told us, “I’m very cautious and selective about the cases Florida accepts, and this lawsuit is as close to a ‘slam-dunk’ as I’ve ever seen.”

	However, in light of Governor Scott’s mandate to the Department of Health Services to ignore the clear-cut Florida laws, we were all worried about how Judge Carroll would rule.

	Within days, Judge Carroll ruled. He threw out all claims, including lowest charge, and left only the kickback claims. Niall and Kathy were both concerned that kickback claims were difficult. They decided to negotiate settlements to avoid the risk. They secured settlements of $2.25 million with Quest and $2.5 million with LabCorp.

	 

	 

	


Chapter 17

	Michigan, New York, Nevada and Virginia

	Since LabCorp conducted little business in Michigan, we decided to sue only Quest. In February 2012, four years after we filed, Assistant Attorney General Elizabeth Valentine finally decided to intervene and serve the complaint on Quest.

	With our guidance and assistance, discovery continued. Two years later, during a routine status conference, Judge Clinton Canady III surprised everyone by setting a trial date—in three weeks. It was quickly agreed that Niall would be the lead trial attorney. I was ecstatic. I was finally going to see Niall operate in front of a jury.

	Quest immediately offered a $3 million settlement. It was another obvious lowball attempt, right down there with their initial counteroffer against the State of California’s billion-dollar claim. Quest also filed a Summary Judgment motion, citing lack of specificity in the complaint. We believed the motion carried no chance of success, because our complaint was meticulously detailed.

	Three days before trial, the motion was argued in open court. After listening to both sides, Judge Canady surprised everyone. “This is the oldest case on my docket,” he said. “If it was not important enough for the Attorney General of Michigan to get it to my court for six years, I am not going to have anything to do with it. Case dismissed!”

	We were stunned. Tens of millions of dollars had been openly stolen from Michigan taxpayers. How could something like this happen in America’s legal system?

	Unfortunately, we’d see more absurd judicial decisions.

	In exchange for not appealing the dismissal, Niall convinced Quest to agree to a $100,000 settlement.

	That wasn’t the only open case we were chasing outside California. Also in 2008, Niall, Justin and I flew to a bitter cold New York to deliver a PowerPoint presentation, review documents, and sit for an interview with the New York Attorney General’s office. The meeting seemed to go well, though afterward, we heard only silence. A little less than a year later, an Assistant A.G. told us that even though the law was clear, the Attorney General’s Office believed it to be bad public policy and intended to file a dismissal. Incredibly, he believed the taxpayer-funded program for indigent patients should not receive the same discounts as an insurance giant like Aetna.

	We did not object. The dismissal became final. It would prove the only time we did not recover an award of some kind from at least one of the Blood Brothers.

	Two years later, after the California settlement with Quest, we received a call from another New York Assistant Attorney General. He asked, “When will New York receive its money?”

	For what? Dismissing our case? Washing their hands of us?

	“At the insistence of your own office, the case has been dismissed,” Niall informed this clueless A.G.

	The situation grew more bizarre. Six months later, during a TAF annual meeting, another New York Assistant A.G. pitched 200 attorneys to file Qui-tam lawsuits in New York. This A.G. told everyone that New York had the toughest state Qui-tam statute and the new Attorney General, Eric Schneiderman, was serious about attacking fraud. All I could think about was Niall’s comment to the other A.G.

	Another active state for us was Nevada, which proved to be one of our more interesting cases. In 2007, we sued Quest alone, for the same reasons as in Michigan. Five years later, in March 2012, the Nevada Attorney General’s office gave us welcome news that they liked the case and intended to intervene. A few weeks later, Chief Deputy Attorney General Mark Kemberling startled us with an abrupt about-face: Nevada would not intervene after all.

	Bolstered by the state’s refusal to join our suit, Quest decided to pull out all stops in the litigation. Led by Richard Raskin of Sidley Austin, and assisted by Craig Holden, their lead counsel in the California case, the Quest legal team filed motion after motion. Richard was determined, smart, and ruthless. This was the first of several times we would run into him.

	Despite battling each other across conference room tables, Niall always thought he would embarrass Richard in front of a jury.

	During the proceedings, Niall called me. “We need to obtain a discounted Nevada Client Fee Schedule,” he said. “Do you have one?” We kept plenty of discounted national fee schedules, but Niall wanted a discounted client-specific fee schedule for a Nevada physician or clinic. Since Hunter Laboratories did not conduct business in Nevada, we did not.

	Richard and I decided to visit Las Vegas. We flew down and enjoyed a great dinner. The next morning, we embarked on our hunt for the fee schedules. Many physician offices are located across the street from hospitals. We pointed our cabbie to the nearest hospital, arriving in a torrential downpour. Fortunately, we grabbed umbrellas from the hotel before leaving.

	We got out of the taxi and looked at a complex of offices that housed physicians of all specialties. I spotted the office of an Internal Medicine specialist. “Let’s go there,” I said. Internal Medicine practitioners require a lot of lab work for their patients.

	We walked into a beautifully appointed, spacious reception area. We were the only ones in the room, though we could hear activity in the back offices. As we stood by the reception window, a man noticed us and came over. “Why are you here?” he asked pleasantly.

	“We’re a California lab looking to expand into Nevada. Can we speak with the doctor?” I asked.

	He smiled. “I am the doctor.”

	He invited us to sit in the reception area. We learned he was not happy with the few labs serving Las Vegas. He seemed generally interested in working with a new lab. “What kind of a lab are you?” he asked.

	“We’re full-service, and we’ve recently introduced a cardiovascular disease management program, called HunterHeart,” I replied.

	That grabbed his attention. I showed him a sample HunterHeart patient report and a suggested therapy guide—and hooked him.

	As one of our signature programs, HunterHeart addressed the number one killer in the U.S., heart disease. With newer drugs and tests that identify specific causes of cardiovascular disease, it can now be prevented in almost all people. And reversed in many others. I explained how HunterHeart combined the newest tests that identified different causes of the disease with a therapy guide that provided general practice physicians the expertise of a world-class cardiologist.

	The doctor listened carefully. When I finished, he smiled again. “We would like to try Hunter Laboratories if you can match the current pricing I’m getting (my emphasis).” He then found his office manager and instructed her to work with us.

	The office manager kept this revelatory morning going. She told us that the office had used Quest for many years, but “we recently switched to a lab out of Texas because Quest is just so bad.” She paused. “Can Hunter Laboratories match Quest’s prices?”

	I requested their office’s Quest fee schedule. It showed deeply discounted prices, well below Nevada Medicaid fees. There was no way we could match those prices and remain viable. Eureka! We had just found the very document that led us to Vegas! “We will analyze the pricing and get back to you shortly,” I said.

	We could not believe our luck. But, rather than celebrate, we observed a cardinal rule of sales: when you’re hot, step on the gas to keep the momentum going. We doubled down and gained as much knowledge as we could. We spent the next few hours trying to see other physicians around the hospital, but nearly all were busy with their daily appointment schedules. Some office staff invited us to return another day, which commonly happens when sales representatives “cold call” physician offices.

	Finally, we hailed a taxi, returned to our hotel, and celebrated the night away.

	During discovery, our mood changed. We ran into a problem we faced in other states as well: poor testimony by state Medicaid Administrators. Despite adequate preparation by our team and a Nevada Assistant Attorney General, one Nevada Medicaid Administrator did not know the law nor understand why labs were required to pass on their lowest charges. The deposition was a disaster. Now, the defendants could argue to judge and jury that the State did not intervene because it did not see merit to the claims. Nor did officials responsible for administering Medicaid claims see a problem, either, based on their clueless testimony.

	After pondering this, and mindful of my dislike of settlements when we’ve uncovered obvious fraud, Niall decided these two challenges would be difficult to overcome. “We should try to settle for what we can, and move on to other states,” he said.

	In May 2014, six and a half years after filing, we settled with Quest for $1.02 million, plus legal fees. It was another low-cost off-ramp for Quest. Sadly, we were getting used to it.

	 

	Unbelievable A.G. in Virginia

	There are 50 state attorneys general in the U.S. They preserve and prosecute the laws of their state, and advocate for taxpayers against fraud. Or so reads their job description. Given that, one would think states that lost millions to fraudulent activities would enthusiastically welcome our very strong Qui-tam case to retrieve precious taxpayer funds for their state treasuries.

	One would think.

	The reality is a different story. For every Jerry Brown and Dennis Fenwick in California, or Pam Bondi and Kathy Von Hoene in Florida, we ran into state A.G.s who didn’t understand the scope of the Qui-tam statute or our case, or just didn’t want to move forward. Perhaps because they simply did not have the staff and chose to prioritize other cases. One such government attorney was the Assistant Attorney General who ended up with our case in Virginia—let’s call her Jane Doe.

	In December 2007, we filed our complaint against both Blood Brothers in the Commonwealth of Virginia. Every six months for more than five years, Jane told the judge that she needed another six-month extension of the “Seal” to continue gathering information, while telling us that she liked the case. Her “kick the can down the road” strategy plodded along until April 2013, when Jane informed us that Virginia would decline to intervene.

	I was shocked. Niall and Justin were equally surprised. Why spend five years telling us you’re moving forward when you’re really looking to jump off the train?

	Jane had misled us the entire time. First, she never instructed us to do anything—nor did she tell us what she was doing. We dealt with several state A.G.s who disagreed with us or dragged their feet, but Jane took it to another level. But this was only her first salvo.

	Here’s how she stymied our Virginia case. After five years when our complaint was unsealed, Quest and LabCorp immediately filed Demurrers, based on a lack of evidence about what the Blood Brothers had actually billed Virginia Medicaid. Jane possessed the billing information in spades, but refused to provide it to us. “If you don’t provide even a few invoices, the judge is likely to sustain the Demurrer and throw out the case,” Niall cautioned her.

	Incredibly, Jane held her ground. I’d never thought Attorneys General would obstruct the very justice their office existed to uphold or obtain. If this wasn’t obstruction, though, what was it? The defendants were clearly guilty. Jane even told us they were not passing along discounts to Medicaid, so she knew they were guilty. Yet, incredibly, she let them continue bilking Virginia taxpayers—who paid her salary—rather than provide evidence already in her possession to overcome the Demurrer.

	Have a few questions after reading these last two paragraphs? I sure did. Why would Jane sabotage our case by withholding evidence that could recoup $100 million for her state? We eventually figured out the probable motive. If a fraud fighter and his/her private attorney team receive a large settlement or verdict, the prosecutor who declined participation looks bad. Really bad. It becomes a blight on their record.

	There are few more important public servants in state government than the Attorney General. When A.G.s back away from millions of recoverable taxpayer dollars, their commitment to the public good looks empty.

	Once again, though, Niall pulled a rabbit out of a hat and salvaged something. Facing certain defeat without the billing information in Jane’s hands, Niall negotiated settlements with Quest for $1.25 million and LabCorp for $2.04 million.

	We got out of there, but Jane was not done with us. She and the Virginia Attorney General’s office insisted that Virginia receive all of the proceeds Niall squeezed out of the Blood Brothers. Niall was furious. He threatened to go to the judge and embarrass Jane—not what you want as an A.G.  She finally agreed to a Relator Award of 28%, within range of the Qui-tam statute of 19 to 30% when a state declines to intervene.

	Then, Jane fired another salvo. She argued that, since the federal government pays 60% of Medicaid expenditures (true for all states), the Relator Award should only come from the 40% the State actually paid. Niall viewed this as a clear violation of the Virginia Qui-tam statute. Even though it made no economic sense to argue over this relatively small amount, Niall filed a motion objecting to Jane’s attempted reduction. He was that pissed.

	He was also forward thinking. By filing, he wanted to make sure Jane’s position would not become precedent for future state Qui-tam awards. No attorney would file a state Medicaid Qui-tam if the award were based on only 40% of total recovery, he reasoned. Had she succeeded, Jane might have killed the golden goose for uncovering Medicaid fraud across the U.S.  The Blood Brothers and others like them would continue to siphon off billions of taxpayers’ Medicaid dollars.

	What would Judge Thomas B. Mann do? Support his state’s A.G. office? Or support existing law and make her look incompetent?

	It was a tough spot, but Judge Mann held to the law. In his ruling, he opined that Jane’s position “That the Commonwealth would suggest that this Court surgically remove money . . . obtained by the relators and received by the Commonwealth, just makes no sense.” It is “An absurd result under any objective reading of the settlement agreement in the context of the statute,” reiterating Niall’s concerns. The judge backed us by adding, “Inevitably, such a result could create a chilling effect on the willingness of Whistleblowers to bring claims under the VFATA (Virginia False Claims Act). It would be poor public policy to construe the intent of the VFATA provisions to allow the outcome the Commonwealth is suggesting.”

	Judge Mann protected one of my biggest concerns: the ability of fraud fighters to step forward and not be subject to marginal settlements and hostile state A.G.s like Jane. Thankfully, he etched the value of Virginia fraud fighters in cement.

	Only the cement wasn’t hard yet. Instead of walking down the courtroom steps, brushing herself off from the loss and getting back to protecting the good people of Virginia, Jane appealed to the State Supreme Court.

	Bad move. In August 2018, the Virginia Supreme Court issued its ruling. “Her argument does not find any support in the text of federal statutes, case law, or the United States regulations or guidance,” they concluded.

	The court finished with a parting slap, reminding her of potential future repercussions from a ruling in her favor: “A significant reduction in the relator’s share will discourage relators from bringing these lawsuits. The Commonwealth receives nothing when a relator decides to stay home and foregoes the risk and expense associated with a Qui-tam suit.”

	Today, Virginia pays all Relators the established percentage, honoring the State Supreme Court ruling.

	Jane’s actions cost Virginia taxpayers millions of dollars. My thirteen-year damage estimate added up to $100 million. The only interests she served were those of the Blood Brothers. She aided and abetted the fraud by refusing to provide payment data necessary to overcome a Demur. This is not a person who should serve the public interest. Especially not as a law enforcement officer and prosecutor! Who would work with an Attorney General’s office that is untruthful about intervention, sabotages its own case, and attempts to cheat fraud fighters out of mandated shares of monies they secured for the state?
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Chapter 18

	Health Diagnostic Laboratories

	In 2007, we created a cardiovascular disease (CVD) panel of tests and treatment recommendations, which we called HunterHeart. While cardiovascular disease is the number one killer in the U.S., we developed a Disease Management Program because newer tests and treatments make it preventable in almost everyone. Our panel included these newer tests. We reasoned that physician clients would love this advanced CV procedure.

	So we reasoned.

	Often called the “silent killer,” the first sign of cardiovascular disease is frequently death itself. According to data from Johns Hopkins, 84 million people in the United States suffer from some form of CVD disease, causing approximately 2,200 deaths a day—or one every 40 seconds. One out of three deaths in the United States occurs from CVD, according to the Centers for Disease Control and Prevention. The direct and indirect costs of CVD and stroke amount to approximately $315 billion annually—and growing.

	We were determined to lower these numbers and improve cardiovascular care in the country. The current standard, the 50-year-old lipid panel, misses more than 50% of people who are at risk of a heart attack. It also offers no diagnostic capability for stroke, and does not identify the three most common disorders that contribute to CVD, all treatable with affordable medications, according to Robert Superko, one of the foremost cardiologists in the world.

	We did not expect to see advanced CVD tests swept into the same gluttony and corruption as the Blood Brothers, but where there’s a lot of money to be made at taxpayer expense . . .

	In 2008, two enterprising lab sales representatives, Brad Johnson and Cal Dent, concocted an incredible value proposition to induce physicians to order large panels of advanced CVD tests. The pitch was simple: “Doc, how much money do you want to order our CVD panels? We will pay you $20 for each panel you order. If that is not enough, we will split specimens between multiple labs, and each lab will pay you $20 for packaging and handling. In this way, if you split specimens among four labs, you can collect up to $80 per patient. If that is not enough, we will put you on our speaker’s bureau and pay you a monthly fee, whether you speak or not.”

	Quite a combined package of incentives and revenue opportunities for doctors, wasn’t it? Or, should I say, kickback scheme? Cal Dent even bragged that one physician was paid more than $250,000 in one year from this scheme. Furthermore, patients were never sent an invoice, a direct violation of federal and state laws. A physician could offer prospective patients free lab testing if treated by that doctor.

	What a scheme. The boldness of it would make Bernie Madoff smile from inside his prison cell.

	Brad and Cal created a sales company, BlueWave Healthcare Consultants. They were joined by one employee, a secretary. They found a willing partner in Tonya Mallory, Senior Manager of Lab Operations at Berkeley Heart Lab from 2006 through 2008 before founding Health Diagnostic Laboratories (HDL) in Birmingham, Alabama. In January 2009, when HDL began operations, Brad, Cal and five other Berkeley Heart reps resigned on the same day and took their clients. BlueWave quickly hired 34 independent sales representatives, according to the DOJ. These reps were paid a commission, without salary or benefits.

	How could HDL make money while performing free lab testing? Their answer was simple: charge Medicare up to $5,000 for each panel. They paid physicians and ran patient panels as unbilled loss leaders, both effective hooks. Then, to improve profitability, HDL added additional tests, some of dubious medical value, others that provided duplicate information—which amounted to double billing. It was a creative, evolved version of the “loss leader, pull-through” scheme the Blood Brothers employed so profitably.

	After locking in their illegal value proposition, HDL took off like a rocket. In an industry where even the giant Blood Brothers, with their market power, struggle to achieve 3% annual growth, HDL grew to over $417 million in only four years. Their net profit was a staggering $138 million, or 33% of revenue. HDL achieved something none of the other labs thought possible, becoming the gorilla for a significant portion of the lab testing industry. In July 2013, Tonya reported that the company had grown at 5% per week for the last 23 months.
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	Tonya Mallory

	The company proved so successful that Tonya was awarded the 2012 Ernst & Young National Entrepreneur of the Year award as the top emerging company. One of the country’s most prestigious business awards for entrepreneurs, it recognizes leaders who demonstrate innovation, financial success and personal commitment while building their businesses. A year later, she was named Virginia Business Person of the Year.

	Here’s how HDL operated their plan. In 2013, the company sent out roughly $1.5 million each month to doctors, contained in 1,400 to 1,700 checks. Tonya Mallory told employees they did this because “Doctors love to see the paper checks in their hand.” When employees in the accounting department asked why patients were not being billed, the CFO replied that “The policy was to make more money by not billing the patients.”

	HDL also opened an offshore office in the Cayman Islands. You can’t avoid paying taxes, but you can hide and protect money if the Government comes after you. Employees were told that the company would receive samples from the office, but no samples ever arrived. Nor was any billing associated with the Cayman Islands. However, there was no shortage of expense reports and credit card bills from Tonya and top HDL officers, mainly attributed to travel and entertainment. It doesn’t take a rocket scientist to figure out what these fraudsters were doing in the offshore banking haven.

	HDL also worked with one of the most popular medical sales reps in Alabama. An Alabama native, Brad Johnson attended Auburn University on a football scholarship, where he was a four-year letterman from 1986–1989 (not to be confused with Super Bowl champion quarterback Brad Johnson, who played his collegiate ball at Florida State). Brad played in three Southeastern Conference Championship games, two Sugar Bowls, a Citrus Bowl and a Hall of Fame Bowl. He was a star, a familiar name in the state. In the South, football is God, and athletes are revered for years to come. As a result, Brad gained easy access to physicians throughout the state.

	Meanwhile, to offer multiple packaging and handling (P&H) fees for each patient as part of their scheme, BlueWave signed on Singulex, out of Alameda, Calif. The BlueWave contract specified that both HDL and Singulex pay packaging fees to physicians—and never bill patients. Many BlueWave physician clients also used both labs for testing on the same patient. BlueWave offered physicians additional packaging and handling fees if they ordered tests from Liposcience (another CVD lab), Tethys (a diabetes specialty lab), and Innovative Diagnostic Labs (a cancer screening lab).

	In other words, if you were a doctor playing ball with the constellation of BlueWave-affiliated labs, you received extra multiple-source, lab-based revenue—a lot of it!

	BlueWave made sure to claim its share for hatching and operating this scheme. The company negotiated to receive approximately 20% of cash collections from HDL, and a whopping 24% from Singulex. Those arrangements added up to $248 million over the next five years. According to the DOJ, Dent and Johnson’s lives were so good that they even purchased their own plane to deliver their kickback pitch to physicians nationwide. Call it “Kickback Airlines.” Johnson later testified that he looked “For select criteria before I talked to a physician.” One such criteria? That the physician was “money hungry.”

	I firmly believed our HunterHeart Disease Management Program would save lives and dramatically reduce healthcare costs. Our panel exposed hidden heart issues that could be successfully treated. What I did not anticipate were the clever fraudsters, Johnson and Dent, entering the market at the same time. The financial inducements they offered at BlueWave made it impossible for us (or anyone else) to compete for cardiovascular testing unless we matched the inducements. Physicians frequently told us, “We love your HunterHeart program, but unless you pay us for each specimen and do not bill our patients, we will not use you.” It echoed what we heard in California when the Blood Brothers were ruining the market. Likewise, the handful of labs performing CVD tests had no choice but to copy the kickback schemes of HDL. All grew dramatically, but not as fast as HDL.

	Because Hunter Laboratories refused to copy the kickback schemes, we found it almost impossible to compete.

	In December 2011, shortly after our success in the California Qui-tam lawsuits against the Blood Brothers, Niall, Justin and I decided a Qui-tam lawsuit was probably the best way to stop taxpayers from being ripped off by the schemes of HDL and BlueWave. Unlike our prior suits, this would be a national Medicare fraud lawsuit, so we would file with the U.S. Department of Justice. We hoped that by presenting overwhelming evidence of the fraud, the Feds would quickly stop the illegal activity.

	Because HDL and BlueWave operated in all 50 states, we had the opportunity to select the U.S. attorney we believed would be most responsive. At the Taxpayers Against Fraud conference in October 2011, where I was honored, several U.S. attorneys pitched the 200 lawyers in attendance about why they should file Qui-tam cases with them.
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	I listened to their pitches and watched their body language, how they talked and presented their credentials and expertise. Ronald Machen, the U.S. Attorney in the District of Columbia, struck me as the most persuasive. He promised that he would meet personally with plaintiffs and their attorneys, complete a criminal review quickly, and decide whether to intervene within seven months. He also claimed that in the prior year his office had brought in more than $1 billion in Qui-tam recoveries.

	Seven months to intervention? Are you kidding?

	When I started my fraud fighting in 2005, I believed and expected to get to this point within seven months. However, years of tough sledding in the state suits left me believing it took four to six years—because that’s exactly what happened to us. Plus, Machen’s office had won $1 billion in recoveries in the last year.

	I was sold.

	We didn’t waste any time. We filed against HDL, BlueWave, and Singulex on December 30, 2011. It was new territory, in two ways: it was our first national filing; and the defendants were not the Blood Brothers and smaller labs that copied their schemes. The attachments and relator statement we prepared told a compelling story of overwhelming fraud. They indicated direct violations of a pair of U.S. statutes, complete with evidence. The materials included:

	Names, phone numbers and addresses of physicians receiving payments, including those receiving multiple payments for the same patient, as well as witnesses who could provide more names.

	Contact information for a cooperating witness who was told, by Cal Dent at a Ruby Tuesday in Summerville, SC, about the no-patient-billing policy, multiple fees paid to doctors for ordering tests from multiple labs, and that one physician was paid $250,000 in 2015. All damning allegations.

	Contact information for another cooperating witness, told by the CEO of Singulex that if a referring physician conducted a lot of testing and required additional revenue before they would agree to order CVD panels, BlueWave or HDL would hire the physician to become a paid member of their “Speakers Bureau.” Can you say, kickback?

	A Florida physician chose to use HDL/BlueWave because her patients would not receive a bill for lab testing. That violated a Florida statute defining such a practice as insurance fraud.

	An internationally prominent, and outraged, cardiologist was prepared to testify that two tests on all HDL panels were duplicate and provided no medical value if run on the same patient. This cardiologist authored five textbooks on lipid management, owned a lipid clinic in Florida, sat on the editorial board of the Journal of Clinical Lipidology, helped create the board certification standards for Clinical Lipidology, served as an investigator in more than 50 clinical trials involving heart disease, published more than 30 times in peer-reviewed medical journals, and was President Elect of the Southeast Lipid Society.

	Names of eleven people DOJ could use as witnesses at trial.

	An attachment showing that the HDL base panel cost Medicare $1,123, then BlueWave marketed it to be ordered by physicians four times per year, a cost of $4,492.

	Illegalities of the schemes were covered in a pair of HHS Inspector General (OIG) Advisory Opinions. Two OIG Special Fraud Alerts were also issued, an extraordinary event. Since 1994, I can think of a total of four such alerts issued in the lab industry. It is very big news whenever this happens.

	We provided 37 document requests for emails, minutes of Board meetings, copies of checks to physicians, and docs that supported or provided existing evidence. Our most important request was to obtain copies of checks paid to physicians. This would show who received the kickbacks.

	All DOJ needed to do was print these document requests on their letterhead, sign and send them out.

	What more did DOJ need before stopping taxpayers from being defrauded?

	Four months after we filed against HDL, BlueWave, and Singulex, we flew to South Carolina for the relator interview. There to greet us were four Assistant U.S. Attorneys and an investigator from the OIG’s office. The two most vocal, Elizabeth Strawn and Jennifer Short, were from Main Justice in Washington D.C.  The other two, Jim Leventis and Fran Trapp, were more quiet, thoughtful South Carolina-based federal prosecutors. They only had a few questions. However, the OIG investigator, Su Kim, caught my attention immediately by showing me his badge—and the gun holstered on his hip. He sat directly across from me. Surprisingly, he was asking the questions.

	Right away, this interview differed from any state relator inquiry I’d undertaken. All of the initial questions weren’t about how the defendants perpetrated fraud, but about our HunterHeart program and how it worked. “Explain the medical utility of every test you conduct.” he said. Which I did in great detail, discussing how each test would affect disease diagnosis, potential CVD risks, how treatment could vary based on each test. “What are your billing policies? Have you ever had an internal audit or government inspection of your billing?”

	No one had asked these questions in state relator interviews. Who was the bad guy here?

	“We recently had both the audit and inspection,” I replied, my guard going up by the second. “I’ll provide you copies of the reports.”

	The interview—or was it an interrogation?—continued as the four U.S. Attorneys watched silently. I had to review my entire professional career, sometimes in a general way, sometimes answering his detailed and pointed follow-up questions. Then, Su Kim asked a standard question posed to all relators: “Have you ever been arrested?” It is asked to be sure a relator’s background doesn’t tarnish the case once it gets to court.

	I stared directly at him, “No.”

	He asked a small battery of follow-up questions, then Niall and I presented a PowerPoint presentation summarizing the facts, law, supporting evidence, and recommended witnesses to interview. When we arrived at the slides illustrating payments to doctors for “packaging fees,” I said, “All the defendants have opinion letters from their attorneys stating that these packaging fees are okay.”

	To my surprise, the U.S. Attorneys laughed. One of them said, “That won’t do them any good. These payments are just bribes.”

	So they were on our side. They did see what we saw.

	I finally began to relax. I took a deep breath, gathered my thoughts, then took the four attorneys and investigator through the following information:

	The name of the nurse practitioner who presented a PowerPoint to physicians, on behalf of HDL, Singulex and BlueWave, showing how much money physicians could make with this payment scheme by using multiple laboratories for the same patient.

	A description of every HDL and Singulex test offered, with CPT billing codes, Medicare reimbursement for each test, naming of tests that were not medically necessary (along with documentation, such as FDA Indications for Use), and duplicate tests.

	Genetic tests performed multiple times a year, whether the doctor ordered them or not. The truth? You only need to order one genetic test in your lifetime. Genetic tests do not change over time. You either have a gene or you don’t. HDL was testing them every time doctors ordered panels. I presented evidence that BlueWave pushed genetic tests onto one physician, even though she specifically told her sales representative that she did not want these tests.

	Medicare Explanation of Benefits (EOB) showing amounts billed to and paid by Medicare.

	FDA Approval for a test approved for use only with patients “presenting in a hospital Emergency Room with chest pain.” HDL thought differently; they employed this test on every patient, a clear violation of the medical necessity statute (42 U.S.C. § 1395y(a)(l)(A). 42 U.S.C. § 1395y(a)(l)(A).

	We gave the U.S. Attorneys and DOJ everything we thought they needed to quickly resolve this case in taxpayers’ favor. We handed them a point-to-point roadmap, easy to follow.

	DOJ Headquarters in Washington, D.C. appointed Elizabeth Strawn to oversee the case. Her official title at DOJ is “Trial Attorney, Commercial Litigation Branch, Civil Division.” Elizabeth chose not to share any of the discovery process with us. With her at the helm, our case began to feel like a ghost ship, in the harbor, ready to sail . . . but hidden from view.

	In August 2012, we filed additional lawsuits against two other CVD labs: Atherotech, also located in Birmingham, Alabama, and Boston Heart Labs.

	We continued to provide additional evidence as we uncovered it, but received no feedback. Bolstered by the DOJ’s slow crawl, the defendants became more brazen. At one point, Tonya Mallory ordered that all frozen specimens be thawed and tested for genetic tests—a way to earn quick dollars from Medicare. Physicians had never ordered these tests. Tonya’s action was pure illegal taxpayer theft. She explained in a memo that HDL needed the money to pay a legal settlement. I’ve got to say, that’s ballsy—committing a crime to feed a settlement undoubtedly stemming from another illegal act. Maybe Tonya thought she was Robin Hood, robbing from the rich government to pay her poor company.

	Except there was nothing poor about it. Only fraudulent.

	We waited two years until we heard something substantive from Elizabeth. She called to inform us that two other Qui-tam lawsuits were filed against the defendants prior to ours. Why tell us years into this, after we laid out their prosecutorial case slide by slide?

	We learned that, six months prior to our filing, a physician, Dr. Michael Mayes, filed the first Qui-tam in South Carolina against Berkeley Heart Lab, BlueWave and Liposcience. An honorable physician, Dr. Mayes was outraged by their kickback schemes. The other complaint was filed by Scarlett Lutz, who provided billing services to a South Carolina physician receiving tens of thousands of dollars from HDL, Singulex and Berkeley Heart; and Kayla Webster, a nursing supervisor for the same physician. Elizabeth informed us that all three cases were being consolidated, and that Main Justice in D.C. had taken over management from Jim Leventis. Further, the Boston Heart and Atherotech cases were also consolidated.

	Because Dr. Mayes was the first to file, he had the right to kick us out of the case for any duplicate allegations. Our position of strength was the breadth and detail of our case; it was far beyond any other relator’s.

	Elizabeth asked the three plaintiffs to work together and negotiate a “sharing agreement” for the potential relator award. This way, DOJ could have three groups of relators and attorneys digging up evidence. When we asked why it took two years to consolidate additional cases, Elizabeth claimed DOJ had no way to quickly identify additional cases against the same defendants.

	Later, at the 2012 Taxpayers Against Fraud Conference, we learned that because of recent Qui-tam publicity, more and more people were filing. Our days of being a single plaintiff were probably over.

	In June 2014, the OIG issued a Special Fraud Alert. The alert emphasized that the act of paying physicians “packaging” or “draw” fees was illegal—and the industry had known it since a previous fraud alert in 1994. At the end of the month, HDL sent a letter to its physician clients which read, in part, “Discontinuing P&H payments is the right thing for us and for you.” Since physicians could no longer receive cash for submitting patient specimens, many stopped using the defendant labs. HDL revenues promptly plummeted 47% in the last half of 2014. I thought this spoke to the effect of the packaging fees as kickbacks/bribes.

	Some traction appeared, on our behalf. In September 2014, the Wall Street Journal (WSJ) published a scathing front-page exposé, “A Fast Growing Medical Lab Tests Anti-Kickback Law.” It was the first of many exposés by investigative reporter John Carreyrou, who eventually won a Pulitzer Prize for his reporting on HDL.

	A few years later, John won another Pulitzer Prize for his exposé of Theranos, a laboratory company who shot into prominence in 2014 with its one-stop proprietary tests. However, just one problem: the tests did not work. Prior to the story breaking, John invited Marcia and me to lunch in San Francisco to discuss HDL and Theranos. Because the HDL lawsuit was under seal, I could not say much. I was, however, surprised by how young John was. After all, he was a front-page WSJ investigative reporter. He was definitely a rising talent.

	The Theranos technology had been widely hyped as breakthrough technology that would revolutionize the laboratory industry by drawing blood with a finger stick instead of needles. The company claimed it could run any test from a single finger stick for half the normal Medicare fees. If true, their test could put the Blood Brothers and 2,000 other labs out of business. Elizabeth Holmes, the enigmatic college drop-out who founded Theranos at age 19, became a billionaire (based on the value of her company stock) within a few years. With her ever-present black turtleneck, Elizabeth was portrayed as the female Steve Jobs on the cover of Forbes, Time and many other magazines.

	Marcia offered the best explanation I have heard about why a finger stick could not accurately perform more than a few basic tests. In her experience with newborn babies at Massachusetts General Hospital, she learned that heel sticks, which are similar to finger sticks (capillary draws), could only be performed for a few tests. There were two reasons: First, capillary draws cannot collect enough blood to provide sufficient molecules for detection on current analyzers. The company would have to develop a much more sensitive signal-to-noise ratio for accurate results. If the capillary blood is diluted for multiple tests, this exacerbates the problem. Second, fingers need to be massaged in order to gather as much blood as possible. The “massaging” pushes tissue fluid rich in enzymes into the specimen, which distorts test results.

	“John, Theranos is a total fraud,” I said.

	I highly recommend Bad Blood, John’s fantastic book about the rise and dramatic fall of Theranos.

	After the lawsuit was unsealed, I asked John how he stumbled upon HDL. He told me that, subject to the Freedom of Information Act (FOIA), the WSJ had successfully sued Medicare for information about providers. That forced Medicare to publish the amounts reimbursed to providers. In the data, John noticed that HDL was the fastest growing Medicare provider. How could a company grow from a startup in 2009 into a major lab with $383 million in 2013 revenues? John wondered. Further, 41% of those revenues came from Medicare. Even more striking, HDL received 64% of Medicare’s nationwide reimbursements for nine lab procedures, the company’s top earners in 2012. All from a four-year-old company? John shook his head.

	He suspected something shady and began investigating HDL. His first WSJ story announced to the world that HDL and several other CVD labs were under investigation by the OIG, including Berkeley Heart, Singulex, Boston Heart and Atherotech Diagnostics. With the exception of Berkeley Heart, the very labs we were suing. He noted in the article:

	“Tax dollars helped fuel HDL. It collected $139 million from Medicare in 2012, according to Federal data released in April after a legal effort by the Journal. HDL’s Medicare receipts rose to $157 million in 2013.”

	“Medicare doesn’t pay additional P&H fees beyond $3 . . . HDL paid some practices more than $4,000 a week in blood-sample fees, says a former HDL marketing manager whose duties included sending doctors checks. In an October 2010 email copied to Ms. Mallory, he asked how to handle a doctor who said HDL had promised a $25 “draw fee,” $5 more than HDL paid. After Ms. Mallory forwarded his query to BlueWave’ s Messrs. Johnson and Dent, Mr. Johnson emailed: “FYI To all I want to refocus that this is an ph fee not a draw fee. One word makes it legal the other illegal.”

	In his story, John identified Charles “Sam” Fillingane as the most prolific test prescriber among 296 doctors referring patients to HDL. Further, in the April 21, 2015 article “Inside The Scandal: Profit And Greed At An Embattled Laboratory Company,” Forbes reported that Dr. Fillingane received at least $192,000 per year from HDL:

	“Dr. Fillingane received $6,000 a month to serve on an advisory board, was paid separately for giving talks on behalf of the company, and received $10,000 a month in processing and handling fees. Despite all these revenue streams, the company gave him $100,000 in unsecured loans “Because he was struggling in his business.”

	[image: Dr. Sam Fillingane]

	Dr. Sam Fillingane

	Dr. Fillingane wasn’t the only physician receiving hundreds of thousands of dollars in kickbacks. As we learned, HDL paid the following physicians/practices:

	 

	
		
				 

				Kickback
Payments

				Medicare
Referrals

		

		
				Colorado Springs Family Practice

				$234,740

				$1,687,567

		

		
				Dr. Lawrence A May

				$107,660

				$1,077,300

		

		
				Family Physicians, Spartanburg, SC

				$185,840

				$4,665,340

		

		
				Keowee Primary Care & Internal Medicine, SC

				$189,237

				$3,525,319

		

	

	 

	These were only the kickbacks from HDL. They would be doubled, tripled, or quadrupled if these physicians participated in the BlueWave scheme to send specimens from the same patient to multiple labs.

	The WSJ also described the genetic testing of frozen specimens, and how an employee was fired for complaining that it was inappropriate and unnecessary. The story was picked up and reported by print and television news across the country.

	Ten days after the WSJ story, Forbes published a new article, “Way Beyond Kickbacks: More Serious Misconduct Alleged Against Laboratory Testing Company HDL.” In it, the magazine reported:

	“Previous reports centered on kickbacks given to physicians by the company to encourage greater use of the company’s tests. The new allegations suggest a broader pattern of serious misconduct based on questionable sales, marketing, and billing practices regarding unnecessary testing.

	The main new accusation involves HDL’s salesforce, who work for an independent but closely related company known as BlueWave Healthcare Consultants Inc. These salesmen persuade physicians and other healthcare providers to order a whole host of unnecessary tests from HDL and, often, from other lab companies as well, including Singulex and Innovative Diagnostic Laboratories (IDL). As the WSJ article explained, kickbacks to physicians occur when the companies give excessive process and handling (P&H) fees instead of the $3 “draw” fee generally allowed by Medicare. My sources inform me that by combining multiple tests from multiple companies these fees can climb to as much as $100 per patient. This is called “stacking.”

	HDL—and several other companies using similar tactics—are abusing the system and giving “great science a bad name” . . . advanced tests, some of which are now currently offered by HDL and other companies, “Will change how we care for patients and, while we are not there yet, we will eventually be able to intervene with asymptomatic patents. We will one day ‘diagnose’ heart disease 10 years before the earliest clinical clues first appear . . .” But, HDL and the other companies “Don’t give a damn about any of this. HDL has no IP, no FDA clearances, no patents and not a single proprietary CPT code. Nothing is spent on R&D.”

	“The clearest indication that the tests can’t withstand scrutiny is the company’s policy on payments. In a document explaining the company’s policy on pricing, the company tells patients that, ‘if it turns out your insurance company does not cover a specific test, HDL, Inc. assumes all the risk.’”

	A funny thing: we’d delivered to the DOJ this same substantial evidence reported in the WSJ and Forbes. We’d done it three years before the stories broke.

	A few days after the first Forbes story, Tonya Mallory resigned as CEO. During her tenure, she collected more than $26 million in salaries, bonuses, and stock distributions, all the direct result of her fraudulent schemes. Replacing her was Joe McConnell, Ph.D., another company co-founder who had been at HDL through all the fraud. Tonya remained on the Board of Directors.

	The dominoes began to tumble to some degree. On October 15, 2014, one of the largest insurance companies in the U.S., Cigna, sued HDL for $84 million, the amount to which they’d been defrauded. As described in the complaint:

	“HDL’s Fraudulent Fee-Forgiving Scheme. HDL has developed a business model designed to game the healthcare system by submitting grossly inflated, phantom “charges” to Cigna that do not reflect the actual amount HDL bills patients. The outline of HDL’s scheme is simple. HDL misrepresents to members of Cigna-administered plans that they may receive services from HDL without incurring any financial obligation, and that Cigna will be responsible for the cost of services delivered under these conditions. After luring plan members in this way, HDL submits charges to Cigna at astronomical rates, which are much higher than the “normal charge” HDL actually intends to accept as payment in full. Cigna then relies on the representations in HDL’s bills, by paying more for HDL’s services than it is obligated to pay under the relevant plans.”

	Cigna also stated that it had received assurances from Tonya in 2011 “That HDL will not engage in a general practice of accepting as payment in full the payments made by Cigna where deductible or copayments apply.”

	This was a bald-faced lie. The practice of never billing patients was a core pillar of HDL’s fraudulent business model, well embedded in its contract with BlueWave.

	The next month, the Richmond Times Dispatch reported that HDL had laid off 15% of its workforce, or 112 people. The days of the golden goose were coming to a close.

	In December 2014, we amended our complaint to add the individuals who drove the fraud: Tonya Mallory, Brad Johnson, Cal Dent, Joe McConnell, G. Russell Warnick (HDL Cofounder and Chief Scientific Officer), and Tipton Golias. This group designed and implemented the fraud, paying themselves $289 million in the process.

	We were familiar with the others, but just learning about Golias. He had quite a set-up. According to Virginia Business, Golias, the founder and owner of Helena Laboratories Corporation, helped start HDL with a $4 million angel investment. That gave him 38.5% of HDL stock—the largest shareholder in the company. He also brought in his family: sons Joseph and Donald owned 5.2 and 2.6%, respectively, and the Wyndell L. Golias Voting Trust received 1.2%. Combined, the Golias family ownership totaled 47.5% of the company, just shy of full controlling interest.

	In our complaint, we wanted to send a message that not only would companies not benefit from illegal actions, but the white-collar criminals perpetrating this would not, either. In only two years, between 2011 and 2013, HDL distributed $116 million to its 16 shareholders plus $248 million to BlueWave. Here is a breakdown of the largest recipients:

	 

	
		
				 

				Shareholder Distributions

		

		
				BlueWave

				$248,000,000

		

		
				Brad Johnson & Cal Dent

				$173,000,000

		

		
				Tonya Mallory

				$26,000,000

		

		
				Joe McConnell & 
G. Russell Warnick

				$24,000,000

		

		
				Tipton Golias

				$30,000,000 or more

		

	

	 

	To ensure these fraudsters would be held accountable, we filed an amended complaint naming them. Elizabeth went ballistic. She promptly informed us that she had already negotiated settlements with HDL and Singulex. What? The lawsuits were still under “Seal,” and Elizabeth had never told us that settlement discussions were taking place. “You’re threatening my settlements,” she angrily accused us. “I demand you withdraw the amended complaint.”

	With great reluctance, Niall acceded to her demand.

	While Singulex had received over $100 million in fraudulent Medicare payments, Elizabeth and the DOJ agreed to “punish” them with a $1.5 million slap on the wrist, to be paid over five years. Further, none of the Singulex executives named in our complaint were punished for engineering the crimes. No physicians, the recipients of this scheme, would suffer any penalty or be forced to repay kickbacks. Singulex kept more than 98% of its ill-gotten Medicare payments.

	I was dumbstruck at this proposed settlement. Niall wanted to focus on the bigger defendants. “Let’s just take this,” he said. “We’ll hold the line on the damage claims against HDL and BlueWave (which were far bigger). Let’s not let the smaller fish poison our relationship with Elizabeth, who could screw us with HDL.”

	Still, I wish I had stuck to my guns and demanded the opportunity to tell the judge why this settlement was a green light for future fraudsters, and a very bad settlement for U.S. taxpayers. Niall again reminded me that DOJ could push through any Settlement it wanted with the judge.

	After the Singulex settlement was announced in January 2015, the company continued the same fraudulent actions they’d settled—paying “packaging” fees to physicians and not billing patients. From my point of view, this made the four-year lawsuit a total failure and a waste of everyone’s time.

	In January 2015, HDL terminated the BlueWave Sales Agreement and stopped paying commissions to BlueWave. The companies cross-sued each other. BlueWave sought over $180 million in the Northern District of Alabama for breach of contract, while HDL filed its suit in the Eastern District of Virginia, seeking an injunction to enforce a noncompete agreement.

	I must admit, I was enjoying this skirmish between thieves. Let them bloody each other. They’d bloodied taxpayers enough.

	In its complaint against BlueWave, HDL claimed that, “Certain provisions of the sales agreement posed a potential risk of violating or potentially inducing the violation of federal and state laws.” BlueWave did not dispute HDL’s claim, but pointed out that HDL’s counsel drafted the agreement and vouched for the payment of fees to physicians.

	DOJ negotiated a settlement agreement. HDL agreed to pay only $47 million, and that over a five-year payment plan. The payment could increase to $100 million if the company’s building were sold within four years. In the event the company sold within five years, a meager 10% of the purchase price would be applied to the settlement.

	If fraudsters know one thing as well as fleecing taxpayer money, it’s how to pay it back in mere scraps—or not at all. Thanks to the settlement, HDL only had to pay about $800,000 per month—after stealing $500 million from taxpayers. McConnell, one of the original fraudsters, was allowed to remain as CEO.

	We did not hold the line to force a better settlement. Then Elizabeth attacked me. The WSJ and the Richmond Times Dispatch reported nonpublic information about HDL. Incensed, Elizabeth immediately accused me of leaking this information, in violation of the “Seal.” She threatened to file a motion to have Niall, Justin and me thrown out of the case—then sue me for perjury because I denied being the source of the leak. What was she thinking? Why would I disclose information that would only hurt the case and myself? Information that I didn’t even have—because she’d never shared it with us?

	To be safe, Niall asked me to sign a declaration that I was not the source of the leaks, under penalty of perjury. In this declaration, I pointed out that since Elizabeth had not disclosed anything to us, I could not possibly have known about the information. To this day, I believe the source was someone within DOJ or HDL, or both. It couldn’t have been anyone else. Someone who knows and wishes to remain anonymous told me the source was a member of the DOJ team.

	I reminded Niall that the truth was a great defense for perjury. After many discussions, I agreed to sign the HDL settlement with one condition: we would be allowed to go after individual fraudsters McConnell, Warnick and Golias, who had received more than $40 million as a result of the fraud. Naturally, Elizabeth had a different take. She made it clear that she believed Mallory, Johnson and Dent were the “bad guys,” and DOJ intended to go after them. I wanted assurances that we could go after the three ringleaders she did not intend to pursue.

	Niall presented my condition to Elizabeth. Of course, she refused. I suspected she would try to get the other plaintiffs, Dr. Mayes, Scarlett Lutz and Kayla Webster, to agree to the settlement without my condition, which would allow her to get a judge’s approval without my consent. I contacted Dr. Mayes and the attorney for Scarlett and Kayla to convince them to hang with me and refuse to sign the settlement. Dr. Mayes readily agreed and promised that he would inform his attorney to hold out. The attorney for Scarlett and Kayla refused to let me speak with them without his presence.

	It quickly became apparent during the call that this attorney sought one thing above all: to be paid his claimed $500,000 legal fees through a settlement. Any settlement. How had he run up a half-million dollars in fees? Niall laughed when I told him about the absurd amount. The attorney barely allowed his clients to say a word during the call.

	Meanwhile, Niall and Elizabeth exchanged many unpleasant phone exchanges. She claimed HDL would never agree to my terms and that I was blocking “her settlement.” Her settlement? I thought I was advocating on behalf of taxpayers and labs being squeezed from the marketplace.

	Niall pressed right back on her. I refused to back down.

	Finally, on the night before the judge would consider the settlement for approval, HDL dropped its objection to our ability to go after McConnell, Warnick and Golias. The judge signed the settlement the next day. It allowed HDL to keep more than 90% of its ill-gotten Medicare payments. I took this as another clear signal from DOJ that white-collar crime paid well.

	Forbes openly questioned the message DOJ sent in “Inside the Scandal: Profit and Greed at An Embattled Laboratory Company,” an article published less than two weeks after the settlement:

	“Until recently, many industry veterans wondered when, if ever, HDL would suffer the consequences of its behavior, which was an open secret within the clinical lab industry. They have been frustrated by the apparent lack of concrete action, at least until recently. But many believe that a financial settlement does not go far enough. Without criminal prosecution the message sent to industry is that settlements with the DOJ may be just the cost of doing business in the lab world today. The DOJ has an obligation to reclaim money gained through schemes like HDL’s. But it also has an even greater obligation to send a strong message that the consequences of this sort of behavior will be greater than a slap on the wrist and a fine.”

	After that, Niall issued his own press release. It stated, in part:

	“Chris Riedel has repeatedly put his livelihood and reputation on the line to return money to taxpayers, and clean up the laboratory industry. In this era of exploding healthcare costs, Whistleblowers like Chris are desperately needed.”

	Sixty days later, in June, 2015, HDL filed for Chapter 11 bankruptcy protection. Had Elizabeth looked within her own DOJ headquarters office to her own colleagues, she would’ve seen how to negotiate Settlements when the Defendants were claiming poverty. In October 2015, her U.S. Attorney colleagues negotiated a $256 million settlement with Millennium Labs for essentially the same illegal activities of HDL and Singulex. They insisted on what Elizabeth did not—protecting the Government should the companies enter into bankruptcy.

	Elizabeth then refused to honor the agreement we’d made to go after more than $40 million paid to McConnell, Warnick and Golias. She told Niall that if we filed a complaint, she would ask the judge to dismiss it. She never explained to us why she was protecting these fraudsters,

	In August 2015, DOJ filed the U.S. complaint in intervention against Mallory, Johnson, Dent, BlueWave and Berkeley Heart. Included in the complaint were two facts I did not know:

	1)      “In South Carolina, HDL billed federal healthcare providers as much as $3,000 to $4,000 per panel. Mallory, Johnson, Dent, and BlueWave encouraged physicians to order a follow up baseline panel every three months.”

	2)      “In a January 27, 2012 meeting between Mr. Blasko (a BlueWave Independent Sales Representative) and a potential customer physician, the physician was specifically told that he can only get the processing and handling fees if he orders the full panel.”

	By December 2016, five years after we originally filed and fifteen months after the DOJ complaint, neither Mallory, Johnson nor Dent had been deposed. However, Elizabeth suddenly disappeared from the case. Jim Leventis, as Assistant U.S. Attorney in the S. Carolina DOJ office appeared to take over. Immediately, DOJ issued subpoenas for 43 depositions, and a trial date was set for July 2017.

	The courts were busy in August 2015. Aetna filed a federal lawsuit against Berkeley Heart, BlueWave and founders Johnson and Dent, and HDL founder Mallory. They alleged fraud, tortious interference with business and contractual relations, and civil conspiracy. The allegations were rooted in the same schemes described in our Qui-tam complaint. Now, the fraudsters had two insurance giants after them, Cigna and Aetna.

	One month after DOJ’s complaint in intervention, a newly formed Texas laboratory company, True Health Diagnostics, purchased the assets of HDL out of a court-supervised bankruptcy auction for $37.1 million. The CEO, Chris Grottenhaler, was no stranger to Medicare fraud. He was formerly Finance VP for Ameritox, a drug testing laboratory. In 2010, Ameritox paid $16.3 million to settle kickback claims similar to HDL’s.

	True Health’s business model and practices quickly became alarming. Several publications reported that True Health’s business model seemed to mirror HDL’s: pay physicians cash to induce Medicare referrals. And who did True Health hire for its sales team? Former BlueWave sales contractors. It felt like members of the fraud family were reconvening in a back alley. Soon, they’d fanned out to clinics and offices. Women’s Health Connection quoted emails from a True Health physician client, stating that patients would not have to pay anything for lab testing. This client, Seattle OB-GYN specialist Dr. Debra Ravasia, became so outraged by True Health’s fraudulent practices that she published the email correspondence describing the frauds.

	This story goes right to the top. According to his LinkedIn page, the Chair and Director of Medical Education for True Health happened to be none other than Dr. Sam Fillingane, who had received approximately $200,000 a year for referring patients to HDL. Thus, the frauds of HDL continued under True Health. At the end of the day, HDL paid $80 million in kickbacks to physicians, and cost taxpayers over $500 million—frauds that continued with True Health and Singulex.

	DOJ waited months to pay the relator share or attorney’s fees out of the paltry $5 million settlement. Niall asked at least ten times for our share. The response was always, “I will look into it and get back to you.” Finally, a year and a half later, DOJ sent a check to Niall for $283,000.

	Elizabeth also managed our complaint against Atherotech, which we filed for essentially the same frauds as HDL. Atherotech paid kickbacks to doctors in the form of “packaging fees,” limited patient invoices to $30 (as little as 2% of patient-responsible deductible payments), and included duplicative tests in panels. Once again, we provided substantial evidence to support the allegations, doctors who could testify about the company’s practices, and a draft subpoena.

	In May 2016, Atherotech stunned the lab industry by immediately shutting their doors and filing a Chapter 7 bankruptcy. Insurance companies had become wise to the fraud. They started reimbursing only $30 for testing—the maximum Atherotech charged patients. That illegal profit center was gone. Additionally, after the OIG opinion in 2014 about the illegality of paying packaging fees, Atherotech lost approximately 40% of its business when it stopped paying kickbacks to physicians. The dramatic reduction in test volume and insurance reimbursement were too much for the company to sustain.

	A year after we filed against Atherotech, the venture capital firm that owned and controlled the company recouped its investment with a $25 million payment to themselves. Elizabeth had no interest in going after them, even though they approved of the frauds.

	Elizabeth resigned from DOJ in 2018 and joined a large D.C. defense firm.

	 

	


Chapter 19

	Face to Face with Federal Rules 9(b) and 12(b)(6)

	So many things can derail a Qui-tam case that appears ironclad to the naked eye. For starters, more than half of Qui-tam lawsuits are dismissed due to Federal Rules of Civil Procedure 9(b) and 12(b)(6). The first rule is for failure to plead with particularity; in other words, the who, what, where, when and why are unclear or lacking detail. To survive Rule 12(b)(6), “A complaint must contain sufficient factual matter, accepted as true, to state a claim that is plausible on its face. Complaints that merely offer labels and conclusions or a formulaic recitation of the elements of a cause of action will not survive . . .  A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”

	In March 2016, BlueWave attempted to have our lawsuit dismissed by arguing that I was not the “First to File,” which we had faced during various Qui tam proceedings—from both defendants and the DOJ. In almost all cases, we were first to file, but we’d dealt with previous filers as well. In the BlueWave case, we pleaded five causes of action:

	▪      Bribing physicians with cash payments of inflated packaging fees;

	▪      Billing for medically unnecessary tests;

	▪      Payments of inflated speaking fees to referring physicians;

	▪      Not billing private insurance deductible payments; and

	▪      Not billing private insurance co-payments.

	Judge Richard M. Gergel ruled that I was not the first to file on the first two causes, but I was first on the other three. Since we had already reached a sharing agreement with the other two plaintiffs, a successful motion to dismiss our case would not result in financial consequences. However, we would not be able to continue participating in what little discovery DOJ allowed us.

	BlueWave’s motion also asserted that our lawsuit should be thrown out because we had failed to state sufficient facts to substantiate Federal Rules 9(b) and 12(b)(6)). The BlueWave lawyers acknowledged that our complaint identified physicians who received inflated packaging fees, and who we asserted received unnecessary medical testing—causes No. 1 and 2 above. In the other three causes of action, they alleged we had not listed enough specific pieces of information—such as specific false claims, patients, dates or amounts paid, and the number and type of tests ordered. All true.

	Nonetheless, Judge Gergel surprised BlueWave by denying their motion, ruling that we did not need to identify such specifics. He sided with our larger issue, that all referrals were tainted by the improper promise of co-payment and deductible waivers, and packaging fee payments to physicians. Judge Gergel concluded, “To prove a violation of the AKS (Anti-Kickback Statute) at trial, Riedel will need to show that defendants acted with a purpose to commit a wrongful act, but it need only allege a purpose to commit a wrongful act to survive a 12(b)(6) motion to dismiss.”

	We moved forward. A month later, lawyers representing BlueWave and Tonya Mallory took my deposition. Both were charming gentlemen who spoke with pronounced southern drawls. They homed in on the question, “Do you know of other labs that paid packaging fees?”

	“The other CVD labs we sued, Atherothech, Singulex and Boston Heart did,” I replied, “But routine clinical laboratories (like the Blood Brothers) did not.”

	They pressed the issue. Over and over, they asked if Hunter Laboratories had provided “free software” to physician clients. The way they stayed on me, approaching the question from different angles, I felt someone must have told them that we had provided the software. Every time I answered “No,” they looked at me like I was lying. Clearly, they were trying to infer that Hunter Laboratories and I had “dirty hands.” If true, they would be able to attack and try to discredit me at trial.

	Truth is, Hunter Laboratories never provided free software.

	During my deposition, the judge issued an order moving the trial date from June 1 to September 1, 2016, with discovery closing at the end of May. Finally, I thought, I will get to see a trial. Unfortunately, that would not include watching Niall in action, but instead Assistant U.S. Attorney Jim Leventis, along with someone from Main Justice. Throughout our decade-long pursuit of Qui tam cases, Niall was always one of the top two lawyers building and arguing cases. Not this time.

	On the day before my deposition, Jennifer Short, a Main Justice prosecutor on the case, flew to the San Francisco Bay Area from Washington, D.C., to prep me. As we worked, I mentioned the promises I heard from U.S. Attorney Ron Meacham at the Taxpayers Against Fraud Conference five years prior. “He wants Qui-tam cases, his office brought in $1 billion in 2015 from Qui-tam settlements, he wants to meet with relators personally, and he would decide to intervene—or not—within seven months.” I paused for a moment, then asked Jennifer, “Why didn’t he meet with us? And why did it take three years to make the decision to intervene?”

	Jennifer replied that U.S. Attorney Meacham intended to fulfill his promises, but since he was the U.S. Attorney in D.C., his office became overwhelmed investigating political corruption. “I am currently working on 42 Qui-tam cases,” she added.

	In short, the D.C. U.S. Attorney’s Office was insufficiently staffed. Furthermore, political corruption took precedence over everything else. For these reasons, I don’t believe it makes any sense to file a nonpolitical Qui-tam in DC.

	Within days of my deposition, the DOJ struck a deal with the bankruptcy estate. In exchange for providing information secured in the estate’s pursuit of its many defendants, DOJ agreed to give up half of the settlement monies—$50 million. After pointing out that the Government was entitled to this information as a secured creditor, the judge questioned the sanity of DOJ’s agreement. He fully understood and didn’t appreciate that DOJ was giving away $50 million for nothing.

	All three relator attorneys filed objections. The DOJ attorney who negotiated the arrangement, Michael Cass, tried to convince them about the sanity of waiving $50 million. In response, the relator attorneys requested a call with Mr. Cass, the Whistleblowers, and themselves.

	It was a fascinating call. Mr. Cass began by explaining that the Government was getting three things in exchange for waiving $50 million:

	▪      First, the bankruptcy estate would not seek to claw-back the $6.4 million that DOJ had received in the HDL settlement to date;

	▪      Second, under settlement terms, the Government would receive 59% of the monies if the HDL headquarter building in Richmond were sold. The press reported that the building was worth $70 million, leaving the Government’s share at $41 million. On the other hand, DOJ financial experts had valued the Government’s share of the building at only $7.5 million, an 82% reduction in apparent market value. Furthermore, Mr. Cass said, the Government would only receive 10%, with the remainder going to the bankruptcy estate, or $750,000. That’s a far cry from $41 million. Even this could be clawed-back by the bankruptcy trustee if we did not agree to waive the $50 million.

	“The DOJ has not requested a real estate appraisal,” Mr. Cass replied to a question. For this much money, it seemed crazy not to get an appraisal. Not to mention the gaping disparity between the press report and DOJ appraisal.

	▪      Third and most important, HDL agreed to waive attorney/client privilege if the $50 million was waived. Even though the agreement had not been signed, DOJ had already received more than 100,000 previously privileged documents and used them in recent depositions. DOJ attorneys believed that these documents would be convincing to jurors in the upcoming trial against BlueWave, Brad Johnson, Cal Dent, and Tonya Mallory.

	To further questions, Mr. Cass gave the same answer: “You know, that’s a very good question.” Then why don’t you have the answer? I thought more than once.

	Reluctantly, we agreed to withdraw our objections. Winning this day was the threat of the bankruptcy trustee clawing back any monies received, and the value of the previously privileged documents. We held our noses and allowed the $50 million to be waived without a fight.

	Mr. Cass did answer one question: how much the DOJ believed could be recovered from Brad, Cal and Tonya. Mr. Cass described some of what the DOJ learned about Brad and Cal’s hiding of assets. They were quite creative and clever fraudsters. One source told DOJ, “They buried a shipping container filled with gold in one of their backyards.”

	“I believe we can locate and recover the gold and other assets totaling $100 million,” Mr. Cass said.

	We sat back to see how the treasure hunt would unfold—and end.

	 

	 

	


Chapter 20

	Chasing the Money

	We continued battling with HDL, but on another front. Our battles took a few different turns we hadn’t experienced in prior Qui tam filings. One pertained to the fact we were dealing with a bankruptcy.

	In any bankruptcy, a creditor’s committee is formed to return as much money as possible to the company’s creditors. Determined New York lawyer Richard Kanowitz was hired to represent the unsecured creditors. A member of the Cooley LLP law firm, Richard is one hell of a good attorney, and tough. Right away, he pursued the $100 million due unsecured creditors by going after the fraudsters: Mallory, Johnson, Dent, McConnell, Warnick, and Golias. In addition, he scrutinized the HDL Board of Directors’ Errors and Omissions insurance policy, and the malpractice policy of the HDL law firm. He did that because HDL’s law firm represented to its client that its P&H schemes were okay.

	The DOJ chose not to pursue these cash sources. In my opinion, I thought they should have.

	Richard received court approval to subpoena documents and take all fraudster depositions. He obtained the same permission for a host of interested parties: present and former shareholders, officers, directors, and employees; the company’s present and former outside accountants and auditors; and all BlueWave independent sales contractors.

	During the first quarter of 2016, Richard turned his guns to former HDL patients who never received invoices for deductible and copayments required by insurance companies that included Aetna, Cigna, UnitedHealthcare and BlueCross/Blue Shield. After being told by their physician that they would never see a bill, imagine the shock when these patients opened their mail one day to find bills averaging $3,000. Some received invoices for over $20,000, along with letters threatening legal action to collect the amount and destroy their credit if they did not pay.

	Not surprisingly, all hell broke loose. Patients angrily called their physicians. They all felt they had been lied to—the physicians by BlueWave, the patients by the physicians. Blatantly. Similarly, doctors who followed their BlueWave sales representative to utilize CVD testing from True Health, the company that emerged from HDL, vented their rage. Many cut off contact with their True Health contractors and stopped ordering tests. In turn, these physicians lost many longtime patients who felt their doctors had lied to them. More than $400 million should have been billed to patients. This is the very definition of a vicious circle, with powerless physicians losing patients after they felt they were lied to.

	Yet, that’s the really dark part of this deception: no one was actually lied to. Deceived? Big-time. It was an illegal contract, the reason why the Government was pursuing the case. But actually lied to? No. Physicians honestly believed patients would not be billed, because it was so stated in the HDL/BlueWave Sales Agreement. However, that did not get communicated to the patient, which gave all parties the perception they were being lied to.

	Meanwhile, we were frustrated that DOJ had done nothing that we were aware of. Niall called Jim Leventis, the South Carolina Assistant Attorney General, and suggested that Jim file a motion in federal court to freeze the assets of Mallory, Johnson, Dent and BlueWave. We feared they would transfer their funds offshore, to relatives, or try to reclaim them in the bankruptcy proceedings. In February 2016, he filed the asset freeze motion.

	The motion alleged that Johnson and Dent were rapidly transferring assets to protect them from the U.S. government, which sought $300 million for their massive frauds. Since receiving a document subpoena in January 2013, Johnson and Dent had already conveyed eleven properties to family members and their corporations for almost no financial consideration—a classic case of moving assets around to confuse investigators, while keeping the monies away from U.S. jurisdiction.

	Their scheme was as intelligent as it was devious. In 2013, shortly after receiving a document subpoena from DOJ, Cal Dent bought properties for $1.6 million and $2.7 million. On the same day, he resold them to his wife for $5 each. For $10, she received $4.3 million in properties. That’s a mighty generous gift to give your spouse . . . and illegal as hell. A year later, Cal did it again, selling or transferring to his wife eight additional properties worth millions, each for the same nominal sum of $5. The properties even included a small island! Meantime, his wife registered the corporations now containing these properties, and “Engaged in property reorganization which had the effect of removing his name from the ownership records for many properties previously titled in his name,” according to court filings.

	Cal’s wife didn’t rest on her properties. Instead, she kept muddying the real estate transactional paths. She sold two to her parents for $10. On another, she granted her parents another property for $5. Cal did the same for his father—at the same price.

	As for Cal’s partner in fraud, Brad Johnson? Brad sold a home in Blountsville, Alabama for $390,000, divesting himself of one of two properties held in his name. In 2015, Brad sold his home for $562,000. Meantime, through Eagle Ray Investments, a corporation he owned, Brad purchased a Gulf Shores condominium valued at $873,400, and then placed a corporate shield between him and the newly acquired asset.

	After Cal and Brad launched their property scheme, they dispersed BlueWave’s cash. In November 2014, BlueWave’s bank account held $1.8 million. Three months later, it was $181,480, according to bank records. BlueWave then told DOJ, “We have no ability to pay the damages in this case.”

	Well, the truth has a funny way of rising from deception—and sometimes, the deceivers themselves reveal it. The reckoning of Cal and Brad came through a new healthcare marketing company they started, Cobalt. Between 2013 and 2016, according to the DOJ, “BlueWave has deposited $5.4 million into Cobalt’s account, along with another $4.6 million from defendant Dent and $1.275 million from defendant Johnson.”

	Cobalt specializes in cancer testing. They utilized the exact kickback schemes that worked well for Cal and Brad at HDL: cash for doctors referring testing specimens, and patients who do not pay deductible and copayments.

	Finally, though, the courts caught up with Brad and Cal. U.S. Bankruptcy Judge Kevin Huennekens issued Writs of Attachment for all personal property of Johnson, Dent, BlueWave, and the companies they formed to hide assets. The list of properties and extent of the effort to hide their assets was impressive. It included bank accounts, 95 Alabama properties, 12 South Carolina properties, a private plane, four boats, jewelry, household goods, and the cash value of life insurance. Judge Huennekens also ordered discovery to identify any other assets owned or fraudulently conveyed. He allowed the bankruptcy attorney to subpoena documents and take their depositions.

	In July 2016, Larry Huston, Editor of Cardiobrief, reported in an article entitled “The Wild West of New Laboratory Scams” that new scams continued to multiply, despite nearly a decade of fraud-fighting efforts by myself and others. This resulted in hundreds of millions in judgments:

	“The reason may be simple: because the DOJ has so far failed to file criminal charges against anyone involved in the HDL case, and because many of the principal figures retain the wealth they earned from the HDL scams, the mild consequences of DOJ investigations, lawsuits and penalties are seen as simply the price of doing business.”

	On September 9, 2016, the Bankruptcy Estate secured a $20 million settlement with HDL’s outside law firm, LeClairRyan, home to more than 350 attorneys. Who paid the settlement? The law firm! They did so to head off a lawsuit for their own role in the HDL frauds. When the legal team colludes that blatantly with the defendants, it underscores how insidious their efforts were.

	The next week, the Bankruptcy Estate brought down a larger hammer, filing a $600 million lawsuit and 76 counts against 105 defendants—Brad, Cal, Tonya, 23 BlueWave sales contractors, and all HDL shareholders and corporate officers. The charges included conspiracy, fraud, breach of fiduciary duty, fraudulent transfers, corporate waste, unjust enrichment, and intentional interference with contracts.

	In addition, the Bankruptcy Estate engaged a law firm to collect money from physicians who accepted kickbacks through packaging and consulting fees. In a stern letter to 4,800 physicians, the firm demanded 90% of all monies received from HDL within thirty days, or they would be sued for the full amount. Each letter specified how much a physician had been paid. It added up to $46 million. One physician in Colorado received a demand of $500,000. Others were even larger. Physicians quaked in their shoes. Many believed the HDL/BlueWave scheme was too good to be true. They were right. Now it was time to pay up.

	The Department of Health and Human Services (HHS) finally woke up and sent their own demand letters to the same physicians. HHS demanded that the physicians repay 200% of the $46 million in cash they received. As of this writing, it looks like the participating physicians will have to pay the bankruptcy court and HHS up to 290% of what they received: $92 million to the HHS on top of the $42 million the Government demanded.

	In February 2017, the bankruptcy lawyer for the Atherotech estate, Thomas Reynolds, turned the HDL physician demand letter into a template and mailed letters to Atherotech physician clients, demanding the same payment of 90% of monies received as packaging fees. The individual demands totaled $11 million. For the smaller amounts, physicians simply sent in checks. For larger amounts, most physicians hired lawyers to either fight the demand or negotiate a reduced settlement.

	By January 2019, fifteen months after sending out demand letters, the HDL bankruptcy estate had collected only $4 million of the $46 million paid to physicians. Most docs simply ignored the demand letter. The bankruptcy lawyer, Mr. Kanowitz, began suing approximately 20 individual physicians per day, starting with those who received the largest kickbacks. Shortly thereafter, the bankruptcy judge ordered mediation for all physicians. Just like everything else connected to Qui tam cases, this will be a slow, arduous process.

	One thing we learned from the Blood Brothers and these other fraudulent labs: you think you’ve caught their attention with Qui tam suits and the massive amounts of liability they face, but they sometimes respond by getting even more creative in their fraudulent practices. For instance, True Health, which purchased HDL assets out of bankruptcy, came up with another magnificent scheme. They purchased the kickback claims against their current physician clients for pennies on the dollar. Consequently, True Health bought the loyalty of its client base—a brilliantly evil scheme. Here’s another reason why it was brilliant: If former HDL clients switched to a CVD company besides True Health, they faced lawsuits by the bankruptcy estate. If they stayed with True Health, they were not subject to suits. The CEO of Cleveland Heart Lab complained to me, “This is disastrous for our company. It will drive our clients to True Health.”

	Fortunately, the bankruptcy attorneys stepped forward. They served notice that lawyers, accountants, physicians, and sales representatives willing to participate in illegal schemes would have more to worry about than the DOJ coming after them. Not that the DOJ was a historically huge threat; except for Assistant U.S. Attorney Joseph Minish of New Jersey (see Chapter 27), they’ve almost always given physicians who received kickbacks a pass, as well as lawyers, accountants and sales representatives.

	Not these bankruptcy lawyers. I found it amazing that justice could be better achieved by individual bankruptcy attorneys than by the U.S. government’s judicial branch. Think about that.

	The case moved forward. In October 2016, U.S. District Judge Robert F. Kelly ruled that Aetna had sufficiently pled that Tonya Mallory was a leader in HDL’s kickback scheme, harming Aetna. Their litigation against Mallory would therefore continue.

	Five months later, the bankruptcy estate entered into settlements with two former HDL founder/executives, co-founder and former Chief Medical Officer Joseph McConnell and co-founder and former COO Satyanarain Rangarajan. Neither was named by Elizabeth Strawn in the DOJ Qui-tam. A third party, Dennis Ryan, co-founder of the law firm LeClairRyan, also was named. They agreed to pay a total of $28.8 million to HDL’s bankruptcy estate, and cooperate with the liquidating trustee while the bankruptcy attorney continued to pursue litigation against the remaining 100 defendants.

	Naturally, attorneys for defendants Mallory, Johnson and Dent strongly argued against the settlements. Most of the $28.8 million was coming from insurance policies taken out before HDL’s bankruptcy. Remaining defendants were worried that after the insurance payout, no policy money would be available to them—a valid concern. As one of the Whistleblowers, I found it oddly fascinating to watch the fraudsters fight with each other.

	It didn’t matter. After the six-hour hearing, the bankruptcy judge approved the settlement.

	 

	 

	


Chapter 21

	The BlueWave Trial

	Ever since I began my mission as a fraud fighter, I yearned to see one of our cases proceed to trial. We always prepared for that possibility. I looked forward to seeing how Niall would present to a jury, how he could train the jurors’ eyes squarely on the fraudulent practices of these labs. Niall had a strong record of winning jury trials. However, from one case to the next, the DOJ preferred to move from depositions to settlement negotiations.

	Finally, in January 2018, I received my wish when I heard the bailiff’s words to a packed courtroom: “All rise, Richard M. Gergel presiding.”

	With that, the trial against Tonya Mallory, Brad Johnson, Cal Dent, and BlueWave began.

	Five years after filing our lawsuit, our day in court had arrived in a nondescript four-story brick building in Charleston, South Carolina. Only a small sign outside the door identified it as a U.S. District Court. Inside, it was beautiful, classically Southern and ornate with rich mahogany columns and a plush deep blue carpet adorned with gold stars. The jury box had a terminal screen in front of each seat for easy viewing of evidence.

	Fittingly, Judge Gergel was a very polite southern gentleman with silver hair and a ready smile. We heard many “y’alls” and “we alls” throughout the trial. We soon learned he was very intelligent, could recite case facts at will when motions were argued by the lawyers, treated both sides very fairly, and was quick to rule. That alone was a relief, given how much foot-dragging we’d experienced in more than a decade of Qui-tam lawsuits. This federal judge was a big step up from the state judges we had faced.

	The government prosecution team consisted of Jim Leventis, Jim’s boss in the South Carolina office, nine attorneys from Main Justice in D.C., two FBI agents, two OIG agents, and others I was never able to identify. In all, the team totaled seventeen, as large as the Enron team in the early 2000s, according to Su Kim, the OIG Agent who wore a gun and had interviewed me at the start of the case in 2013. Enron rocked Wall Street with $74 billion in shareholder losses and led to the fall of the giant Arthur Anderson accounting firm—and jail time for Enron executives Kenneth Lay and Jeffrey Skilling.

	This looked like it would be a trial with the BlueWave lawyers making all sorts of attempts to change focus and direction while obfuscating the facts. As we proceeded, I realized that in this judge’s court, the prosecution would be allowed to roll out every bit of its case. Within it lay all the twists, obstructions, obstacles, backroom deals, sleights of hand, promises made and not kept, intimidation, kickbacks and other tools of the fraud trade when millions and billions of dollars are involved.

	Even before the jury was seated, two of BlueWave’s independent sales contractors advised government lawyers they intended to plead their Fifth Amendment rights on the stand, so as not to incriminate themselves. The first, Leonard Blasko, had signed a Proffer with the DOJ to offer specific testimony in exchange for not being prosecuted. After discussion, Judge Gergel stated that he would talk with Mr. Blasko. He was called to the witness stand. After Judge Gergel told him that he could only refuse to answer questions that would directly implicate him in a crime, he excused Blasko from the witness stand.

	The second contractor rep, Kyle Martel, had pled the Fifth to every question during his deposition. DOJ could not get him to Charleston from Florida; he’d conveniently scheduled knee surgery the next day. Judge Gergel didn’t bat an eye. He immediately ordered a bench warrant for Kyle’s arrest and instructed the U.S. Marshal’s service to “Go get him.” Two hours later, DOJ lawyers told the judge that Kyle had agreed to fly up that evening.

	Finally, a U.S. Marshal escorted the jury of nine women and three men into the courtroom. All appeared to be older than thirty. The judge explained that the Government burden was to show that a preponderance of evidence supported the Government’s case. Civil trials did not require the prosecution to establish “Beyond reasonable doubt.” He added that the Government alleged unlawful marketing practices that violated the Anti-Kickback Statute and the False Claims Act, while the defense alleged that the defendants acted lawfully, not knowing they did anything unlawful.

	Jim Leventis rose for the opening prosecution statement and faced the jury. “This case is about blood money and greed. What the defendants were willing to do for the love of money,” he began. He described their schemes to bribe physicians to order HDL panels by paying packaging and handling fees, obtaining lucrative fees for joining advisory boards and speaking to other physicians about HDL panels, and not billing patients for co-pay or deductibles. “These schemes were as if the defendants simply handed cash to physicians in exchange for referrals,” he continued. “If only one purpose of these schemes was to get docs to order tests, they were illegal kickbacks. With these kickbacks, orders rolled in. Some doctors were paid over $100,000 per year.”

	Stylish, young and highly skilled, Jim spoke eloquently and concisely. We’d also see this in his questioning of witnesses. He did not waste time.

	Next, he presented a “Physician Criteria” memo used by BlueWave sales contractors to identify physician targets. One of the noted criteria was “money hungry.” He presented two emails that BlueWave sales contractors had sent to physicians. One stated: “I have an opportunity to make more money for your practice. If you send 20 panels per week, payments will amount to $100,000 per year.”

	Noted the other: “This is a tremendous and lucrative partnership. What sets us apart is our business model.”

	Jim also pointed out the overly large panels of tests, many of which were not medically necessary for routine screening. He added that Johnson and Dent had both received more than $50 million from a company they’d started fewer than five years before. Jim showed the jury an OIG Advisory Opinion, stating that it was illegal to hire Independent contractors rather than employees to sell healthcare products. All of the BlueWave sales representatives were Independent Contractors. He told the jury that it would see evidence that the defendants ignored many healthcare lawyers’ concerns that their practices were illegal, including HDL’s own Compliance lawyer.

	Jim concluded, and took a seat. First up for the defense was Dawes Cook, representing Brad, Cal and BlueWave, and the newly elected President of the South Carolina Bar Association. Elderly and white haired, Dawes was a true southern gentleman. His distinct southern drawl commanded the room from his first sentence: “I am going to tell you the rest of the story. Imagine you are living in a rural community and you drive down the same road every day to work and back,” he said, jumping right into that beautiful, melt-in-your-mind storytelling style for which the South is known. “There are no speed signs posted on the road and you, and everyone, is accustomed to driving 45 m.p.h. One day, a cop turns on his red light and pulls you over. He tells you that the speed limit is 35. You tell him that you have been driving 45 for at least 10 years, as does everyone else, and there is no speed limit posted. Unimpressed, the cop writes you a ticket. Plus, he tells you that you have been breaking the law all this time and you will have to pay millions and millions of dollars. This is what happened to Brad and Cal.”

	Dawes now bit into the case facts—as his clients saw them. He told the jury that packaging and handling (P&H) fees were paid by all of HDL’s competitors. Further, he said, a comprehensive study concluded the fair market value for what he described as “reimbursement” for the costs of packaging and handling specimens was $36; HDL only paid $20. Therefore, physicians could not profit from this arrangement. He added that HDL did not charge patients because the company wanted to ensure that their “Fantastic tests were available for everyone. They’d saved many lives and it was too bad everyone did not have access to this incredible testing.”

	I listened to this, knowing that only a handful of the more than 2,000 labs in the country paid P&H fees, and that the true cost of P&H was less than $5.00. I hoped that the prosecutors had a witness to rebut these claims.

	Dawes carried on. “It is a cynical view of the medical profession to think that these guys could convince doctors to sell their souls for $20,” he said. “The Anti-Kickback Statute was well known to Brad and Cal and to violate it required actions taken knowingly and willfully.” Then he dug into the reasons why they could not be held liable: No one ever told them it was illegal to sell by commission with independent contractors. That is how the pharmaceutical industry does it. One of the largest healthcare legal firms in the country, hired after the company received a subpoena from DOJ, did not tell them to stop. Neither did the Government.

	Dawes concluded by looking directly at the jury. “You must answer one question: did the Government show you what the law is and did they show that Brad and Cal deliberately violated it. Tell the Government you have gone too far and must back off. They did not mean to break the law,” he said.

	Dawes easily exceeded Jim’s time before the jury. But the defense wasn’t yet done with its opening statement.

	Next up was Bailey Ainsworth, a handsome, fifty-something man with dark hair that fell over the side of his forehead. He represented Tonya. His opening words were stated emphatically: “Tonya Mallory doesn’t owe the Federal Government one dime. She did nothing wrong.” After filling in his rationale, he used these same words to close his powerful argument.

	The judge asked the prosecution to call its first witness, Eric Heinz, a forensic accountant. He stated that Medicare had paid HDL and Singulex $586 million in less than five years. He pointed out that one physician group had been paid $595,000, and another single physician had been paid $531,000. He limited his opinion on damages to only those claims where both P&H and commissions to nonemployee sales contractors had been paid, just $171 million. The Government had just written-off two-thirds of the monies stolen and did not include in its damage calculations any of the three allegations remaining in our lawsuit.

	I was stunned that he presented no damage claims for writing off patient deductible and copayments. In my experience at Hunter Laboratories, when physicians received only one complaint about a large deductible or copayment, they stopped using CVD panels.

	Mr. Heinz then showed a graph that demonstrated how paid claims dropped 40% after packaging and handling fees were discontinued. His testimony was long and boring. Some of the jury fell asleep.

	Leonard Blasko strode to the witness box, looking every bit the epitome of a used car salesman, with slicked-back black hair and black horn-rim glasses. He’d been a pharmaceutical sales representative for 39 years before going to BlueWave. The prosecution opened by playing an FBI surveillance tape in a New Jersey physician’s office. After briefly discussing the tests on the HDL panel, Blasko leaned over the physician’s desk, lowered his voice, and whispered, “And doc, there is a financial element to this. We will pay you $20 per patient. Do the math on 300 patients per month.”

	This was a powerful way to open the trial for the jury, which saw the blatant money-profit pitch firsthand.

	Later, the prosecution told me the FBI stumbled onto Blasko’s HDL presentation through pure serendipity. The FBI was investigating another fraudulent scheme when the doc assisting them mentioned Blasko and HDL. The FBI set up the sting video. After the recording, Blasko confirmed that docs were offered $20 if they ordered HDL panels but, if they also ordered Singulex panels on the same patient, they could get an additional $13 from Singulex.

	The next witness was another BlueWave sales contractor, Boomer Cornwall. He took the stand, distinguished looking in his expensive suit and shaved head. He testified that HDL’s P&H was higher than any other lab, “Which I used as a selling point . . . Cal Dent had prepared a Pro-Forma profit and loss for physicians to show how many panels a physician needed in order to cover rent . . . No one else can do what we do, our business model of paying docs P&H and not billing patients was unique, and the first one in the industry,” he told the jury. He testified that some docs asked for more than $20 per patient in P&H. One asked for $50. Tonya Mallory refused that request, he said, but agreed to lease space in the physician’s office for use by a free health coach supplied by HDL. Boomer further testified that some docs did not want their staff to see the kickback checks, so he hand-delivered them. He noticed that referrals increased once physicians began receiving payment. “I earned $4.4 million in commissions in only three years,” he testified. “The most I’d earned in any year before BlueWave was $200,000.”

	After HDL received a DOJ subpoena in 2013, Boomer testified that BlueWave instructed him not to speak with any government investigators, and to destroy any emails older than 90 days.

	I listened intently, finding Boomer to be a good speaker, eloquent and concise, the opposite of Eric Heinz, the Government expert damage witness. And believable.

	Finally, the DOJ attorney asked Boomer if he had any regrets about his time at BlueWave. After choking back tears, he replied, “I regret everything about working with BlueWave. It cost me my reputation and almost my family.” As he started to cry, he told the jury that P&H should never have been offered.

	The defense cross-examination seemed to help the prosecution more than the defense. Boomer again testified that he noticed physician referrals increased after they started receiving checks.

	Dr. Michael Mayes was the next witness. When Dr. Mayes became the first of three plaintiffs to file, he shared a practice with five other physician partners. The office had used Berkeley Heart Labs, but when BHL stopped paying a $12 P&H fee in 2012, his partners switched to HDL and Singulex after learning they could earn $33 per specimen. Dr. Mayes testified that, after costs, his partners took home between $5,000 to $6,000 per month in profit. He testified that Cal Dent told his partners at a dinner meeting that HDL had cleared P&H with the OIG and spent several hundred thousand dollars on time and motion studies justifying that the fair market value of P&H was $36.

	The first statement was an easily provable lie. BlueWave and HDL never cleared P&H payments with the OIG, but the Government did not present anyone from OIG to refute it. As for his comment on the time and motion study, I could hardly contain myself. Time and motion study? All one has to do is put labels on four tubes, let the tubes set for ten minutes, place them in a centrifuge, after that in a plastic bag, stick them in a Styrofoam shipping container, and slap a preprinted FedEx label on the container. This takes about six minutes for the average phlebotomist, who makes $12 to $20 per hour—less than $5 per patient.

	Once the prosecution finished, up stepped Joe Griffith, the second BlueWave defense counsel. He speaks slower than just about anybody I have ever met. As he cross-examined Dr. Mayes, he paced around the lectern and took long pauses between questions. Frequently, he turned his back to the jury while pondering his next question. He introduced the Common Carrier Manual used for Medicare payments, then put up on the jury screens a section that stated P&H was bundled by Medicare and paid for in a physician’s office visit.

	What an incredibly stupid exhibit for the defense to show the jury, I thought. The only conclusion jurors could make from that was, since P&H were paid to physicians as part of a routine patient office visit claim, HDL’s fee amounted to a double payment for physicians. Every physician who accepted HDL’s P&H fees was liable to the Government for receiving illegal double payments. Why would defense counsel bring this out? Jaw-dropping, to say the least.

	After the jury was excused, Judge Gergel rebutted a BlueWave argument that only HDL paid the fees to doctors, so BlueWave could not be held liable. “There is sufficient evidence of conspiracy. The hand of one is the hand of all,” he said.

	Tonya Mallory was called next. She took the stand in a long white jacket, similar to outfits frequently worn by Hillary Clinton. Right away, she admitted that when she first met Brad and Cal, they stated that docs would not do P&H for free. She told the jury that, in 2011, she began receiving opinions from healthcare attorneys stating that paying P&H fees to physicians was blatantly illegal. A year later, her law firm, LeClair Ryan, wrote a letter blessing the time and motion study, but not opening on whether paying P&H was OK. HDL and BlueWave used this letter as support for continuing the practice. Later, Judge Gergel ruled that this letter was not a reliable legal opinion.

	Tonya continued her timeline breakdown, coming across as honest, smart and well-spoken. In early 2012, she testified that two large insurance companies, Cigna and United Healthcare, contacted HDL about the illegality of not billing patient’s deductible and copayments. She ignored both companies. In January 2013, she told the jury, HDL received a subpoena from DOJ. To respond, two healthcare firms were hired: one to collect all documents requested by DOJ and another to communicate with the Government and defend HDL. Both law firms told HDL to stop paying physicians.

	Three months later, Tonya’s newly hired Chief Compliance Officer and Executive Vice President, Darrell Kung, a healthcare lawyer, wrote to the Board of Directors that the P&H fees were blatant kickbacks and must cease immediately. Furthermore, he added, not billing patients was also illegal. Tonya and the Board ignored this advice. Mr. Kung resigned, but not before telling the Board that BlueWave would be the ruin of HDL because they had no idea what BlueWave was promising doctors. He strongly urged terminating the BlueWave contract.

	When asked about Mr. Kung’s letter to the Board, Tonya testified, “Just because the OIG believed it was illegal, does not make it illegal.” I was incredulous; are you kidding me? She then stated that she believed HDL “Would lose up to 70% of its business if it stopped paying the doctors.”

	In June 2013 a “summit meeting” was called in Richmond, VA. Attending were Tonya and her Board Members, Joe McConnell and Russ Warnick, along with Cal and Brad, Mr. Kung, LeClair Ryan attorneys, and attorneys from the two healthcare law firms Tonya hired to respond to the DOJ. One of the healthcare firms, Ropes and Gray (R & G), was a large well-respected healthcare firm. Both newly hired firms stated that P&H payments to docs had to be terminated. R & G also told everyone that not billing patients was specifically illegal in seven states and should be terminated everywhere. At this point, Cal started yelling at the attorneys and the meeting terminated. Cal’s final words were: “Maybe R & G was not the right firm for HDL.”

	Tonya told the jury that she had received $21 million from HDL but was now facing bankruptcy. The obvious question floated large and silent through the room, all twelve jurors’ minds, and the gallery as well: how in the world do you blow through $21 million in only a few years?

	On cross-examination, Tonya stated repeatedly that she relied on her lawyers’ advice that P&H was OK. “No one ever told me to stop,” she claimed. She admitted that after stopping P&H subsequent to an OIG Fraud alert, HDL lost 50% of its business in six months.

	The next prosecution witness, Nick Pace, was an experienced healthcare attorney hired in April 2013 to take over compliance at HDL and serve as Executive Vice President, during the middle of the DOJ investigation. “I told the Board that P&H were blatant kickbacks and had to be terminated immediately,” he testified. “I discussed this daily with Tonya.” Nick resigned after 5 months because Tonya would not listen to him. He added that BlueWave’s Michigan sales contractor had been indicted by DOJ for a Ponzi scheme and insisted that Tonya order BlueWave to fire him. Instead, Tonya allowed the indicted rep to continue selling, but commission checks were thereafter paid to his girlfriend.

	In his testimony, Nick recalled suggesting that HDL open patient service centers to draw blood in lieu of paying physicians P&H. PSC’s are common in the industry; we had them at Hunter Laboratories. Tonya agreed, but her idea of a PSC was a totally new concept for the industry—4,000 sq. ft., including rooms for cooking and yoga classes. Normally, PSC’s were small offices, rarely bigger than 1,000 sq. ft. When Nick advised her how crazy and expensive her idea was, Tonya ignored him. He then suggested that the company contract with other labs to draw blood. She never pursued this with a sense of urgency.

	Nick did succeed in one thing: persuading the Board of Directors to start billing patients for deductibles and copayments. Enter Tonya, who slow-walked this recommendation and only started billing in two of seven states requiring it because insurers in those states threatened to stop paying if nonbilling continued. “I also told the Board that this scheme also violated Federal Anti-Kickback laws and should be stopped everywhere,” Nick added.

	Finally, Nick recommended that the BlueWave contract be terminated. He believed that Brad and Cal wanted to make as much money as they could before HDL was shut down and that, unless the contract was terminated, BlueWave “Would be the ruin of the company.”

	This review of practices by the compliance officer fully illustrated one way of how labs defraud taxpayers and the Government. Nick was a great witness, smart, well spoken and believable.

	The Government called next its expert witness, Dr. Jeffrey Trost, the Director of the Cardiac Catheterization Lab at Johns Hopkins Medical Center, one of the finest medical centers in the U.S.  He testified that most of HDL’s tests were not medically necessary for the general population. Several tests on HDL’s baseline and follow-up panels should only be ordered in rare circumstances, he added, explaining the circumstances. “There is no clinical utility for the Singulex tests,” he said.

	Then came Kyle Martel, who had told prosecutors he could not testify because he had knee surgery scheduled. Right away, I saw his ruse play out. Kyle walked with both a cane and an exaggerated limp to the witness stand. He limped on his right leg while holding the cane in his right hand. Interesting . . . anyone who has used a cane knows it is held in the opposite hand of the injured leg. How many jurors realized Kyle was faking the limp?

	Kyle did not fly north to testify. After confirming his name, he asserted his Fifth Amendment right to not incriminate himself to each of the thirty or so questions asked. When he was excused, the judge instructed the jury that it could interpret Kyle’s taking the Fifth as evidence of the truth of the questions.

	I was shocked. He’d seemingly incriminated the defendants by not responding. I looked at the jurors’ faces and eyes, their expressions. Judge Gergel’s instruction definitely registered.

	Following that bit of drama, the Government pushed forward in Judge Gergel’s “let’s get this done” courtroom by calling Linda Flipo, an attorney hired by BlueWave to assemble documents to respond to the DOJ subpoena. Linda stated that during the June 2013 “summit meeting,” Ropes and Gray told everyone that HDL and BlueWave were facing criminal liability for P&H fees, and that P&H payments were included in the physician office visit payment. Further, waiving deductible and copayments was an illegal inducement. This testimony directly contradicted defendants’ major defense and the sworn testimony of Tonya, Brad and Cal.

	Linda fidgeted and tried to parse her words, clearly not wanting to throw her client under the bus. Nonetheless, her reluctantly provided crucial testimony did just that.

	The final witness before a court recess was another primary defendant, Brad Johnson. He took the stand and stated that, if HDL stopped P&H payments, he thought it would be seen as an admission of criminal guilt. I’ve heard a lot of things, but that was a first. The prosecution argued that Brad, to line his pockets, did not want to stop the payments for any reason—and that was why he insisted they be included in the sales agreement between HDL and BlueWave. During his testimony, he also confirmed an email to his attorney attacking Tonya’s honesty: “Tonya says things that are not true.”

	After Brad stepped down, we took a brief and welcomed recess. Tonya’s and Brad’s testimony marbled around in my head. Who was more believable? In some answers, I found Tonya convincing; in others, Brad. But that’s the thing with con artists; they are artists at being believable. In reality, both are accomplished liars covering their own asses—right down to accusing each other on the stand of being dishonest.

	Government attorneys returned from coffee to call Brian Dickerson, a Florida-based healthcare and white-collar defense lawyer who represented BlueWave sales contractor Elizabeth Barron. He was questioned by Christopher Terranova, a young DOJ attorney whom I found very impressive in his questioning of Mr. Dickerson. In 2013, Brian testified BlueWave wanted to renegotiate Elizabeth’s contract to reduce her territory. This would have reduced her compensation as well, from $350,000 to about $150,000. Upon reviewing the BlueWave Sales Agreement, he fell onto another section of it. He quickly concluded that because P&H payments were based on volume, they violated the anti-kickback statute. In order to meet a “safe harbor” exception to the statute, he testified, the annual fee must be fixed in advance and not based on the number of referrals. He cited four OIG opinions between 2005 and 2011 supporting his conclusion. He wisely advised Elizabeth not to call on any physicians until her contract was amended to cease P&H and no-balance billing.

	As Brian continued to testify, he drummed home the point that no assertions by Tonya, Brad or Cal were ever supported by additional documents. Attorneys without healthcare experience certainly could have and should have asked other reputable healthcare attorneys for their advice and counsel, he added, referring to their attempts to blame their actions on legal advice.

	His best testimony pertained to the failure of BlueWave counsel to substantiate their positions that their model was legal. He said he received a call from the original BlueWave attorney, Gene Sellers, whom he’d advised of the illegality of the sales agreement. It became clear to Brian that Mr. Sellers had no healthcare experience. “He didn’t even know what the OIG is,” Brian testified. He advised Mr. Sellers to consult with a healthcare attorney, providing the name of Florida healthcare attorney Lester Perling. For over a month, he went back and forth with the BlueWave attorneys, trying to get the legal opinion letter on which they were relying. Brian felt he was getting the runaround, which only added to his suspicion of the BlueWave/HDL model. Imagine his surprise when he learned that Lester Perling was the same Mr. Perling who described BlueWave’s model “As blatantly illegal as anything I have ever seen,” in a December 2010 email received by Johnson, Dent, and Mallory.

	The jury remained engaged for all of Brian’s testimony. He was a great prosecution witness—well prepared, on point, and great with walking the jury through issues. His confidence in his delivery blazed through his eyes; he maintained eye contact with the jury throughout.

	Next, Brian faced Joe Griffith, the second chair attorney for Brad and Cal. As Brian stuck to his testimony, it became clear he didn’t think much of Joe. He even became a bit feisty, drawing smiles and chuckles from Judge Gergel at some of his accurate, if cheeky responses. Finally, Joe gave up and sat down.

	Bailey Ashmore followed to cross-examine Brian on behalf of Tonya. When Bailey tried to get Brian to admit that healthcare law is hard and voluminous, he cheekily responded, “Facts complicate healthcare law,” adding, “There are certainly a lot of pages to it.” But he was undeterred in sticking to his theme: there are experienced attorneys in the healthcare field—people with whom Mr. Sellers could and should have consulted. When asked to assess the skills of Ropes & Gray, Brian testified, “Ropes & Gray is a great firm . . . for when the Government is already investigating. By that time, it’s too late. There’s already smoke and you’re looking for the best way to put out the fire.”

	The Government then showed the jury snippets from the video depositions of Brad and Cal. It felt odd to watch, since Brad and Cal were sitting at the defendants’ table. DOJ did a good job highlighting the millions of dollars Brad made from the BlueWave scheme, though Brad himself magically could not recall the $52 million he was paid. Further, he couldn’t remember the $220 million BlueWave made from HDL, nor the $24+ million from Singulex. The jurors paid attention, though, and I don’t think any believed Brad could not recall such staggering amounts.

	Brad was also questioned about an opinion letter from another BlueWave attorney, Lauren DeMoss. In an email, Lauren opined that P&H fees were a double recovery and an inducement violation. Brad was very defensive, admitting he never followed it up further, opting instead to continue relying on “Tonya’s legal opinion”—the May 2010 letter which, by this time, had been contradicted by several healthcare attorneys and rejected as a valid legal opinion by Judge Gergel.

	Cal’s video deposition lasted just 13 minutes. During the grilling he took about Lauren’s opinion letter, he pointed out the “irony” that now “her single opinion letter was now the opinion letter.” He testified that HDL had another prior opinion letter. He failed to mention that Tonya wrote the prior letter, rather than an attorney. When shown a physician’s handwritten prescription pad stating, “Add PLAVIX to all my past and future patients,” Cal admitted it was his handwriting. He admitted he did this for many physicians.

	I felt Jim Leventis’ opening statement had been excellent, and some of the DOJ attorneys did a good job questioning witnesses, but I was worried that no witnesses were called to rebut the passionate defense testimony that “All labs paid P&H,” and that the fair market value for P&H was $16 less than what physicians were paid by HDL.

	After Cal’s video, the prosecution rested—and I was worried.

	 

	 

	


Chapter 22

	Verdict

	Finally, our Verdict was coming—one way or the other.

	Defense lawyers for BlueWave asked Judge Gergel for a Directed Verdict in their favor, listing a host of reasons to support their motion. The first reflected a big concern of mine: the Government did not produce any Fair Market Value Analysis for packaging and handling. BlueWave was alleging the P&H charge was $36 per patient, which I found excessive—and then some. I thought it would serve both the case, and eventually the larger industry, to have the Government make this analysis and set an amount.

	Judge Gergel immediately rejected BlueWave’s argument. “Some of the most damaging evidence was the Pro-Forma,” he said, showing that Kansas City Internal Medicine could earn $547,000 by employing a $12-per-hour phlebotomist and receiving $20 from HDL and another $13 from Singulex in P&H fees. The judge also cited Dr. Mayes’ testimony where his analysis showed each physician in his office made $5,000 to $6,000 in profit from P&H fees. He pointed to evidence showing that P&H costs were included in the physician office visit; payments by HDL and Singulex amounted to double dipping. He found ample evidence of conspiracy, a plan or scheme executed from the top down.

	The defense continued ticking off its reasons to throw out the case. Judge Gergel continued to reject everything. He commented that waiving deductible and copayments did not need to be explicitly illegal under Medicare to be a violation; they only needed to induce referrals, of which there was substantial evidence through a variety of devices in BlueWave’s scheme. Judge Gergel added that Dr. Troy’s testimony about the number of tests needed to receive P&H fees was direct evidence of a scheme to induce referrals. “The jury can make a reasonable calculation of the damages and can even argue that all of the tests were medically unnecessary,” he said.

	Finally, the judge considered the medical necessity for each test. “Many of these tests are completely inappropriate for screening the general population,” he said.

	Like everyone else, I listened and watched as Judge Gergel knocked down all of the defense’s arguments to throw out the case. I felt vindicated that all of our hard work and efforts to expose this deep-layered fraud had a receptive listener on the bench. Judge Gergel seemed as concerned as I was.

	Cal Dent was the first defense witness called to the stand. Right away, Cal turned on the tear spigots while mentioning his wife and three children; he noted that his wife, father-in-law, pastor and two friends were in the courtroom.

	The initial introductory questions amounted to a thick serving of past character, emphasizing Cal’s Naval Academy education, his service on a locally-based U.S. Navy ship, and his lifelong work ethic across a variety of physically demanding jobs before he moved into sales. Cal made excellent eye contact with the jury, appearing like a man driven to succeed—only to be unfairly investigated by the Government. Cal took advantage of his sales pitch experience and expounded in depth on some questions. Judge Gergel cut him off a few times and told him to just answer the questions.

	Cal’s first job in the pharmaceutical industry came as a sales representative to one of the largest companies, Pfizer. His hard-working, hard-driving nature served him well; he promptly won the Rookie of the Year award for Sales. He moved to Aventis, another drug company, and became their Rookie of the Year. Then it was onto Berkeley Heart Lab, another bad boy cardiovascular lab. He testified that Berkeley also paid P&H fees, standard in the industry since he was 12 years old.

	Right away, I knew this was a blatant lie, but the Government never produced an industry expert to refute his testimony. I wanted to scream—put me on the stand!—but I was not on the witness list.

	Cal gave long, narrative responses, some largely unrelated to the question asked. He came across as a bit arrogant, and that he felt victimized and attacked by the Government. Attorney Dawes was walking him through every single piece of negative evidence so that Cal could refute it. It was exhausting to listen.

	The jury tuned out after the first hour. Thankfully, we broke for lunch—only to receive another hour of this dolorous testimony on full stomachs. Jurors and others began fighting lowering eyelids in the courtroom. I noticed that six female jurors put down their pencils within fifteen minutes. I couldn’t tell if Cal’s early testimony was effective, because the jury was largely unengaged for most of it.

	Then Cal woke everyone up by volunteering a new and novel theory: “It could not be against the law not to bill patients for deductible and copayments because it is preventive medicine, and ours tests were preventive.” What does that have to do with anything? He claimed that no-balance billing was intended to make the tests available to everybody, not just the rich.

	When presented with an email from the HDL Customer Service Manager explaining why some physicians would order tests from both HDL and Liposcience (another CVD lab), when HDL offered the same LipoScience test, the Client Service Manager stated, “I am pretty sure it is to receive both P&H fees.”

	This flew against Cal’s testimony, in which he emphatically stated he never sold or persuaded physicians to act based on how much they could earn. He merely sold the science of HDL’s wonderful tests, he said, painting himself as an altruist and benefactor. I found this a quite creative approach—completely fraudulent, cynical and untruthful, but an approach that spoke to how these companies worked on their messaging as well as their misdirection.

	A former Hunter Laboratories sales representative, Mike Jeresaty, lived in Charleston, right down the street from the courtroom. Cal had recruited him to join BlueWave, bragging, “Some physicians received more than $250,000 in P&H.” Sounds like selling physicians on how much they can earn, doesn’t it?

	I could not understand why DOJ did not call Mike to testify.

	Then came the DOJ’s cross-examination. First, Cal admitted, “Getting Berkeley Heart physicians to switch to HDL was easy when physicians would hear that they would get a larger P&H and their patients would never see a bill.” The DOJ attorney showed the Medicare Common Carrier Manual, stating that P&H costs were included in the physician office visit. However, instead of destroying Cal’s credibility with this document on the spot, she simply read it aloud and moved onto another topic. How puzzling. She could have buried a dagger into the heart of the defense. I was incredulous.

	Soon after, the cracks in Cal’s testimony began to surface on their own. He himself began to crack and look evasive as he was shown one attorney’s opinion after another, stating that P&H was blatantly illegal. Two such opinions came from HDL and BlueWave’s own attorneys. Further, he admitted that Aetna and Cigna stopped paying for any HDL tests in Florida because of not billing patients. When asked about these opinions, he always paused for a pregnant moment. Instead of giving simple “yes” or “no” replies, he responded with long, evasive answers.

	Finally, when shown an exhibit documenting that HDL’s monthly sales were reduced 47% (government figure) to 50% (Tonya Mallory’s testimony) in the six months after the OIG Fraud Alert, Cal cited the reason: Medicare stopped paying for genetic tests. It was a flat-out lie, but the prosecution did not call up anyone to rebut it.

	By the time Cal stepped down, I felt a lot better. The DOJ attorney had sliced and diced him pretty well, despite brushing over the P&H documents.

	Gene Sellers, the elderly BlueWave attorney, took the stand next. I found his legal specialty interesting in this healthcare law trial. He focused on estate planning, tax and probate. After the DOJ subpoena of BlueWave, he recommended BlueWave hire a healthcare and criminal defense firm. They quickly opined that P&H were illegal.

	After Gene’s brief testimony, Judge Gergel asked two questions. “You never offered healthcare advice?”

	“No.”

	“And you were not competent to offer it?”

	“Yes.” With that, he admitted he was not competent.

	My feeling grew that Cal and Brad selected Gene as their attorney specifically because he would have no idea their business model violated healthcare laws.

	Three BlueWave sales representatives were called in quick succession. All testified that they never sold the financial benefits of P&H, only the science of the HDL tests. One of them, Kevin Carrier, admitted following the direction of an email from Brad and working to get all physicians to order Plavix whether they were treating with the drug or not—a prerequisite for medical necessity of this genetic test. On cross-examination, the DOJ attorney showed a performance document; all three were among the worst performing BlueWave Reps.

	Dawes called Dr. Robert Fishberg, a New York City cardiologist, as the defense expert witness. Dr. Fishberg had used Quest for his cardiovascular testing, but never HDL or Singulex. On direct examination, he proved a very believable and good witness. He admitted that the American College of Cardiology guidelines did not include most of the HDL/Singulex tests, which, he believed, resulted in the bias many physicians held against these tests. “Many of the tests on the HDL panels are medically necessary, but not for all patients,” he added.

	On cross examination, Dr. Fishberg admitted that the National Lipid Association, of which he is a member, did not recommend any HDL or Singulex tests for low-risk patients. He sporadically used Singulex interleukin tests for patients with active heart disease, but he further limited use of certain HDL tests. He testified that “A Plavix test should only be ordered in limited circumstances and should definitely not be ordered for every patient.” This was the test Tonya ordered on every frozen specimen so that she could generate revenue to pay for a legal settlement. He went on that Factor V should only be ordered for patients with venous disease (less than 5% of patients); Prothrombin should not be ordered for every patient; and he never used Galectin 3, free fatty acid and Cystatin C tests. Although he did not use Singulex, he believed that they are reasonable in some cases.”

	Once again, the DOJ Attorney missed an excellent opportunity to rebut the defendant’s testimony that every lab paid P&H fees. The lab Dr. Fishberg used, Quest, is the largest lab in the world and it doesn’t pay P&H. The question was never asked. Another key DOJ missed opportunity.

	Joe Griffith next called to the stand Doug Sbertoli, an attorney hired by HDL to raise capital and manage the company’s response to the DJ subpoena. Once again, Joe bored the jurors and courtroom with his slow question formation, slow delivery, and stunning habit of turning his back to the jury. One juror responded by falling asleep.

	I’m not sure why Joe stuck with this tactic, because every time he used it in this trial, he helped the prosecution more than the defense. This time, his witness testified about a large meeting before the OIG Fraud Alert was published. The 15–20 government attorneys on hand instructed HDL to stop paying P&H fees. Sbertoli testified that HDL refused because, in the opinion of Tonya, Brad and Cal, this was not official guidance. From Department of Justice attorneys? Incredible. Their lawyers corrected them, but they refused to stop. Their rationale was truly mind-boggling.

	When Sbertoli was finished, Joe called Joe Anastasia, the former HDL Client Service Manager, eventually promoted to Operations VP. He testified that HDL’s policy was not to pay P&H if a physician only drew one tube.

	To that, the judge asked, “So docs got full payment if they drew two or more tubes, but not one?”

	“Yes,” Joe said, but he could not explain why.

	Right then and there, the Government lawyers should have pounced. They could have immediately asked how many tests could be performed from a single serum separator tube, the most commonly ordered. I already knew the answer: you can perform twenty or more tests. Clearly, HDL wanted expensive test panels ordered that require a different type of tube. This policy induced physicians to order more expensive tests.

	Now feeling he was on a roll, Joe Griffith called his third consecutive witness for BlueWave, Philippe Goix (pronounced Gui), the CEO of Singulex, until he was fired by the Board of Directors a month after the June, 2014 OIG Fraud Alert. The former CEO of Berkeley Heart, Frank Ruderman, had introduced me to Philippe in 2009, about nine years earlier. Philippe was looking for a joint venture with Hunter Laboratories, combining Singulex’s limited cardiovascular testing with ours. During our talks, Philippe repeatedly stated that we had to find a way to pay physicians every time they ordered, using the term “Dollars for Docs.” Frank Ruderman told everyone he could recruit two successful Berkeley Heart sales representatives who could generate a lot of business very quickly.

	I shook my head and emphatically told Philippe and Frank that this “Dollars for Docs” scheme violated the Anti-Kickback Statute. They came back at me, refusing to believe that the joint venture could succeed without the physician payment scheme. Consequently, Hunter Laboratories terminated the discussions.

	It now struck me which Berkeley Heart sales representatives Frank was alluding to: Brad Johnson and Cal Dent.

	Less than a year later, Singulex signed its agreement with BlueWave.

	Philippe began his testimony by apologizing for his thick French accent. Judge Gergel immediately responded that he found Philippe to be far clearer in his speech than Joe Griffith, which brought laughter throughout the courtroom. I’d already started moaning quietly every time Joe stood. He was just plain boring. Philippe then moved forward, explaining he relied on a legal opinion that stated BlueWave’s P&H policy was acceptable. On cross, the DOJ attorney scored when Philippe agreed that the author of the opinion was a securities attorney, not a healthcare lawyer.

	Judge Gergel had heard enough about the opinion letter. He dismissed the jury and laid into defense counsel, stating that the opinion letter was not correct and did not fall within the safe harbor; the defense could not rely on it. Worse, lead attorney Dawes’ case presentation to the jury concerned him. “I have a responsibility to ensure that the jury is not misled by defense counsel,” he said. He then read from an affidavit from a Ropes & Gray attorney that directly disputed their testimony that R & G never told defendants at the June 2013 summit meeting to stop P&H. “If this attorney testifies, you will be in real trouble with this jury,” the judge said.

	“Duly admonished, Your Honor,” Dawes replied.

	So why didn’t DOJ call the Ropes and Gray attorney to the stand? Another missed opportunity to put a dagger into the heart of the defense.

	When we resumed, Dawes called Dr. Joseph Hollins, an impeccably attired Southern gentleman with beautiful white hair pulled back into a ponytail. He also happened to be a cardiologist with one of HDL’s largest clients, Columbia Heart Clinic. In his articulate manner, he testified that all specialty labs paid P&H fees, which had no effect on his ordering. In cross examination, he stated that he did not find Singulex tests useful, and that he was paid $2,000 to $2,500 per month for participating on HDL’s Advisory Council, which met only two to three times. A total of $25,000 to $30,000 per year to take two or three meetings? Not bad . . .

	The testimony that popped the cork and drew everyone’s attention came next. Dr. Hollins testified that he was a frequent speaker on behalf of HDL, and it paid well; once, he earned $18,000 for a three-hour talk. Judge Gergel appeared shocked, and the jury looked at Dr. Hollins with an equal level of astonishment.

	I was not so astonished, knowing how these people worked. However, during cross-examination, my mind filled with two questions I was certain the prosecution would ask: Would Dr. Hollins have continued ordering if his patients had received invoices of $1,000 to $3,000 for deductible payments? And, was he aware that the Mayo Clinic, Quest, LabCorp, HunterHeart and thousands of other labs did not pay P&H?

	As the cross-examination continued, I found myself squirming in my chair and silently whispering to myself, go there! Please go there! The prosecutor didn’t. We never heard the answers to those questions from Dr. Hollins. They were never asked. I was really disappointed.

	Finally, Dawes called Brad Johnson to the stand. In direct examination, the former college football star talked directly to the jury, with plenty of charm. He was particularly captivating when giving his sales pitch on the value of the HDL tests to the jury, which he did in considerable detail.

	Johnson also shared some back story about his way of doing business. Before deciding to work with HDL, he asked two physicians why they were not using Berkeley Heart. Their response? Berkeley was the best lab in the industry, but neither ordered tests because of the standard, legal and appropriate $1,000 patient deductible or co-payment invoices the lab generated. He testified that his mom and dad had received $2,000 bills from Berkeley Heart, then said that when Berkeley started billing patients, he lost clients like the snap of his finger, and business was decimated.

	Conversely, because HDL did not bill patients, Johnson testified, their sales took-off. “This was good because I did not want to sell tests only to the richest people,” he added, sticking to their party line of “Providing testing for all.”

	Johnson noted that all labs paid P&H, even Hunter Laboratories. Quite a remarkable claim to make, with me sitting in the room, rubbing my eyes from ten years of fighting against the very practice! It would have been pretty stupid of me to file this lawsuit if Hunter Laboratories participated in the same illegal practice. Yet, the jury heard no rebuttal testimony. Johnson also did not feel he needed an attorney to tell him P&H was okay, because everyone else was doing it. In response to a question about BlueWave offering free testing, he again said, like a broken record, “Everyone else is doing it.”

	Once again, the Government produced no rebuttal witness. As Judge Gergel stated, “This would have been devastating (to BlueWave).” He was referring to testimony by the Ropes and Gray attorney BlueWave hired, who told them it was illegal and they should immediately stop. Such testimony would have exposed Tonya, Brad and Cal as liars.

	DOJ finally got a crack at Johnson. He was shown documents that contradicted his prior testimony that he only sold the “science” of the HDL tests. The first was a memorandum he drafted and provided to all BlueWave sales representatives, instructing them to look for “money hungry” docs. The second stated, “Do not try to sell the tests; this will hurt in the long run.”

	When these documents appeared, Johnson’s pied piper demeanor with the jury began to wilt. Now, each time an incriminating document was presented, he spun a long fairy tale—and this jury looked like it didn’t believe in fairy tales.

	After Johnson was excused, the Defense rested. Clearly, by placing him last in order of testimony, BlueWave viewed super salesman Brad as its clean-up hitter in the case.

	The final testimony came from damages expert Eric Heinz, the prosecution’s first witness, now recalled for rebuttal purposes. He briefly reiterated his damage calculations of $171 million.

	With that, the prosecution rested.

	When the jury was cleared, discussions began about Judge Gergel’s charge document for the jury. He stated that the Advice of Counsel defense would not work because defendants did not disclose everything to their attorneys, including letters from several healthcare attorneys that P&H was illegal. Once again, he denied the defense motion for a directed verdict. He opined that “The heart of the case is state of mind. If the jury believed that Ropes and Gray told defendants to stop P&H, it was a killer.”

	As both sides tried to make changes to the jury charge instructions, Judge Gergel defended what he had prepared like a Pitbull. He told everyone that it was the most complex charge document he had ever prepared. After much argument, he allowed a single sentence to be added, with nothing deleted.

	Final arguments began the next morning. Surprisingly, Jim Leventis, who had provided the opening statement, did not present closing arguments. Instead, it was Michael Shaheen, out of Main Justice. He began with a document prepared by BlueWave sales representative Kyle Martel, informing physicians that HDL paid twice the P&H of its competitors and was the only company to waive patient payments. Michael asked the jury two questions: “Why did revenue plummet when P&H stopped? And why did HDL declare bankruptcy one year later?”

	A chart went up, showing plummeting revenue. I thought it powerful.

	After a pause, Michael told the jury, “This business was built on blood money kickbacks.” He showed several pro forma documents prepared by BlueWave, showing how much physicians could make from P&H. With that, he asked another prescient question, “Since the BlueWave agreements with HDL and Singulex were Sales Agreements, why did they even discuss paying P&H and not billing patients?”

	That grabbed the jury’s attention.

	Michael then weighed the scale of justice in the case: the defendant’s self-serving testimony versus a mountain of incriminating documents, the Blasko video sales presentation, and testimony of Boomer and others. Several government documents stated that standard P&H charges were included in the office visit invoicing by physicians, he noted, so these payments by HDL and Singulex amounted to double income for physicians.

	Michael next attacked BlueWave’s testimony that no lawyer ever told them to stop P&H. Up went a powerful graphic timeline showing no less than seventeen stop signs. Each represented an attorney stating P&H payment practices by the labs were illegal. There were so many red stop signs that they seemed to jump off the screen. Michael explained each. The jury was riveted. “There is only one reason why defendants did not heed the advice of these seventeen stop signs: Greed. They were making too much money, which was more important to them than the law,” he said. “The defendant could have received a definitive OIG opinion within 60 days, but they never asked.” He also cited an email from Tonya that read, “Compliance and legal cannot drive our business.”

	What a compelling 90-minute close!

	Then Dawes stepped up and spent approximately two and a half hours addressing the jury, about an hour longer than Michael. Folksy and charming, Dawes played all his cards: How the Government beats up on smaller defendants with its resources after waiting years before finally telling labs to stop outright. How virtually all of HDL’s and Singulex competitors pay P&H. He moved to the stop sign timeline Michael presented, trying to explain away each of the attorneys’ opinions, though they all drew the same conclusion: this P&H practice was illegal. The jury completely lost interest in this long-winded quixotic argument.

	Dawes moved on to challenge the testimony of all key government witnesses, often on questionable grounds. He argued that phlebotomists can only draw 30–50 specimens a week; how could any doctor make money from P&H? I cringed from the hard bench in the spectator area, not only at his absurd statement (the industry average is up to 30 specimens per day, or 150 per five-day workweek), but because the Government had not provided any witnesses to challenge him.

	Finally, Dawes closed by telling the jury, “There is only one power that can tell the Government that it has gone too far, and it is you.” It was the oldest tool in his well-worn belt: when all else fails, blame government overreach.

	Amazingly, the defense wasn’t done closing. Bailey Ashmore, Tonya’s lawyer, quickly told the jury, “You have heard two weeks of all smoke and no fire. All competitors are paying P&H, so why is it wrong for HDL to pay them? This is what the industry does.” He was brief and powerful, right down to his closing words: “Tonya Mallory does not owe the Government a dime. Not one dime.”

	Jim Leventis followed up to shore up the jury’s confidence in the Government’s case‎. There was a mountain of evidence to indicate conspiracy not shown to defendant’s attorneys by Tonya, Brad and Cal, he said. He then reminded the jury of the testimony and documents showing that P&H payments by HDL were double payments to physicians, so the defendant’s fair market analysis did not matter.

	After a brief recess, Judge Gergel read his charge instructions to the jury. The Government burden was based on the preponderance of evidence, he began. Was it more likely than not that the scales of justice tip to the Government, even if only slightly? Second, did defendants knowingly or willfully disregard the law? “Deliberate ignorance means closing one’s eyes to avoid knowledge,” he continued. “You may consider any witness taking the Fifth as evidence unfavorable to the witness. The verdict must be unanimous.”

	Judge Gergel concluded by stating he felt this case was tried by both sides as well as any he had ever seen.

	With that, the jury began deliberations at about 11:30 a.m.

	With the jury sequestered, Judge Gergel forbade all attorneys from leaving the courthouse until they were finished deliberating for the day. He wanted them immediately available in case the jury came to a decision.

	I walked to my hotel to await the verdict, concerned that the jury might acquit the defendants. The Government did not rebut the two key lies told by the defense, that all labs paid P&H, why penalize these individuals? And the outrageous $36 per patient P&H costs claimed by the defendants. Would the jury buy these lies? I feared that it would.

	I expected that it would take one to two days for the jury to reach a verdict, given the complexity of the case and volume of materials presented. I was also unsure they could get to a unanimous verdict.

	To my surprise, at 3 p.m., I received a text message from the court clerk: the jury had reached a verdict.

	I limped to the courthouse as fast as a man walking with a cane limps (I had torn the Psoas tendon over my hip, and it hurt like hell). With every step, I worried. Not having rebuttal witnesses to show the fair market value of packaging and handling, which Defendants claimed all labs paid, was outrageous.

	I entered the courtroom just as the jury was filing out.

	They arrived at a split verdict, finding BlueWave innocent, but Brad, Cal and Tonya liable for their actions. They decided to award $17 million in damages on 35,000 individual claims—only 10% of the Government’s scaled-down damage claim. How did they arrive at such a low figure? I have no idea. Brad, Cal and Tonya sat stoically at the defense tables, emotionless. Judge Gergel immediately tripled the verdict, as required by the Qui-tam statute, to $51 million.

	The Government then stepped up and asked for the statutory penalties of $5,500 to $11,000 to be applied to each of the 35,000 claims. Had it been granted, this would have amounted to $243 to $436 million. “I’m concerned that such large fines relative to the amount of the verdict may be unconstitutional,” Judge. Gergel stated. “Other judges limited the penalties to four times the verdict.” He said he would take the penalties under advisement for 28 days. Judge Gergel eventually set the verdict at $114 million.

	After six years, the preparation, DOJ depositions we were not allowed to attend, very rare collaboration with DOJ prosecutors, DOJ clashes with defendant attorneys and us, build-up, trial and jury deliberation—and rendered verdicts—we still were not finished.

	As people filed out of the courtroom, the prosecutors began celebrating in a private room they had used throughout the trial. High fives and back-slapping ruled the room. My emotions were decidedly more mixed as I walked back to my hotel. All I’d wanted when I filed the lawsuit was to level the playing field so that Hunter Laboratories and other legitimate labs could compete and taxpayers would not be ripped off. With all of the incriminating evidence we had provided DOJ when we filed the lawsuit, I had no idea it would take so long, or that DOJ would refuse to let us help or even let us know what was going on. While I wanted BlueWave, HDL and all the other labs engaging in these practices to stop, I did not want to ruin the lives of Tonya, Brad and Cal.

	However, that’s what happened. The final nail in their coffin came from themselves. DOJ wanted to negotiate a settlement, but they blindly believed no southern jury would convict them.

	During the trial, two DOJ attorneys told me they believed Brad and Cal had approximately $60 million in remaining assets. Tonya testified at trial that she was almost broke. I still found it unbelievable that she could blow through $21 million in three years, but the Government believed it to be true.

	Funny what surfaces when you have to pay up, though. Six months after trial, despite her testimony of being bankrupt, Tonya found $10 million to settle all claims brought by the bankruptcy lawyer. Why would she settle with the bankruptcy lawyer while a $114 million federal judgment was outstanding, I wondered?

	At roughly the same time, Cal Dent filed for bankruptcy. So did Tonya and Brad.

	 

	 

	


Chapter 23

	Non-Intervention: Battling with Boston Heart

	In August 2016, four years after we filed against Boston Heart, Elizabeth Strawn informed us that DOJ would be filing with the court a Notice of Non-Intervention. We’d sent DOJ additional compelling evidence, including new schemes. The FBI interviewed many physicians and witnesses, and DOJ collected tens of thousands of checks paid to physicians as bribes.

	How were Boston’s Heart’s crimes any less than those of HDL, Singulex, and Berkeley Heart, whom the DOJ had already prosecuted?

	Two weeks after the decision, at the Taxpayers Against Fraud annual meeting, I ran into one of Elizabeth’s lieutenants, Assistant U.S. Attorney Jennifer Short. The decision still left me dumbstruck; it made no sense. Why put four years’ worth of resources into gathering strong evidence, and refuse to carry it forward to resolution? Your guess is as good as mine.

	During our conversation, Jennifer agreed to the central points we raised about Boston Heart, which:

	▪      Paid cash bribes to physicians in the form of “packaging and handling fees”;

	▪      Provided additional kickbacks and committed insurance fraud by not ever billing patients for deductible or copayments;

	▪      Paid outrageous consulting fees to physician clients. At least one physician received $200,000 per year to give presentations at dinners organized by Boston Heart. The topic? How much physicians could make in new revenue from packaging and handling fees;

	▪      Launched a money-laundering scheme to pay physicians through third party phlebotomy companies after the OIG Special Fraud Alert in 2014.

	From my point of view, DOJ’s decision contained a huge benefit. Finally, after four years, we were free to prosecute the case. I knew Niall and Justin would do a great job.

	Shortly thereafter, the lawsuit was unsealed by Federal Judge Reggie B. Walton and served on Boston Heart.

	I first learned about Boston Heart as Hunter Laboratories began its cardiovascular disease program in 2008. I received a call from Dr. Wolfgang Daum, Boston Heart’s CEO. Would I consider assisting the company he was just getting off the ground?

	Wolfgang invited me to Boston to meet with him and two other founders. At first glance, I did not find the lab impressive. It was small, cramped, not particularly clean, and contained little instrumentation—the complete opposite of Hunter Laboratories’ beautiful facilities and sophisticated instrumentation. It was located in a decrepit building in Framingham, a suburb best known by Boston Marathon runners who passed through it during their race. Dr. Ernie Schaeffer, the scientist who founded the company, was a rock star cardiologist and Director of the Lipid & Heart Disease Prevention Clinic & Program at Tufts New England Medical Center. He also was a prolific researcher and the author of more than 400 articles and papers for peer-reviewed publications.

	As I worked with Wolfgang and studied Boston Heart’s operation, it became clear the company lacked a deeper understanding of clinical laboratory operations. I could help them, and Ernie could be a great resource for the HunterHeart program. Boston Heart focused on selling testing to cardiologists, while we sold to primary care physicians, such as internists and family practitioners. Wolfgang and I both believed that we could coexist and help each other in the huge market. I accepted a position on the Boston Board of Directors and agreed to purchase company stock.

	For two years, our companies worked closely together. Hunter Laboratories provided use of its computer system to Boston Heart and assisted in bringing the laboratory into fruition. There was no way Boston Heart could have succeeded without our help. They had no knowledge of laboratory operations and billing, nor could they afford a sophisticated computer system, critical to success. Ernie always responded to my technical questions quickly, and provided publications to support his recommendations.

	Then we entered darker waters. During a meeting of Boston Heart’s Board of Directors, Wolfgang wanted to discuss whether they should copy the practices of other CVD companies, including HDL, by paying physicians “packaging” fees and not billing them for deductible and copayments. The small sales team was finding it difficult to compete against companies deploying these kickback schemes. Both Hunter Laboratories’ and Boston Heart’s regulatory counsels concurred that these practices were illegal. The Government would take action, for sure. It was only a matter of time.

	Without a formal vote, the Board agreed not to move forward. I felt relieved and hopeful, knowing they stood on the side of integrity and fair play.

	However, I later learned that the company secretly implemented these schemes while I was still a Board member.

	In 2010, Boston Heart assumed new ownership when Bain and Company purchased majority control. It was the second investment into the clinical laboratory industry for Bain, founded by former Massachusetts governor, 2012 Presidential candidate and current U.S. Senator Mitt Romney. In the early 1990s, Bain acquired control of Damon Clinical Labs, and Mitt moved onto Damon’s Board of Directors. They switched gears quickly to focus on generating maximum revenue. Under Bain’s management, Damon added inappropriate tests to routine chemistry panels, whether physicians wanted them or not. Two sales representatives responded by filing a Qui-tam lawsuit. The DOJ intervened—opposite of what Elizabeth Strawn did in our case—and Bain and Damon eventually paid a $119 million fine. Furthermore, the company’s Executive Vice President went to prison.

	As soon as Bain took control, it replaced the impressive Dr. Wolfgang Daum as CEO with Susan Hertzberg, who brought along many years of experience with Quest. She requested a meeting with me in Boston. As I sat across from her after a cross-country flight, she explained that she was used to bullying vendors with Quest’s vast market power. With a light sparkle in her eyes, she told me how much she was looking forward to applying her heavy-handed tactics to Boston Heart’s vendors.

	She smiled, and then let me in on quite a shocker: because Hunter Laboratories was selling its cardiovascular program, she said, Bain insisted that I resign from the Boston Heart Board. This, in spite of how much I helped them set up and establish an impressive lab over the previous two years. Also asked to resign were Dr. Daum and Dr. Katsu Nakamura, a Japanese friend of Ernie’s, instrumental in securing contracts for a new test developed in Japan. Bain proceeded to pack the Board with its own Partners/Managers to attain complete control of both the Board and all company decisions. The new Bain Board members were venture capitalists with no clinical laboratory experience. They could care less about science. They focused squarely on profits.

	The predictable happened: As soon as I resigned from the Board, the company ramped up the illegal schemes developed by HDL. Equally as predictable, they began to grow rapidly from the successful deployment of these kickback schemes.

	Several months after I resigned, I received a threatening letter from Boston Heart. It stated the company would sue Hunter Laboratories and me if I did not delete Ernie Schaeffer’s assistance in developing our HunterHeart program from our marketing materials. Since this statement was true, I informed Boston that I would do no such thing.

	Shortly thereafter, I received another “Susan Hertzberg Special,” accusing Hunter Laboratories of copying Boston Heart’s report form and once again threatening legal action if we continued using “their” form. The reverse was true; Boston Heart had copied Hunter Laboratories’ report form. Boston’s original report form, designed by two research scientists, amounted to pages of confusing information. It was not well received by physicians.

	I replied she could verify the source of their report form by contacting her predecessor, Dr. Wolfgang Daum.

	Even though I was no longer on the Board, I remained a Boston Heart shareholder. In September 2011, after learning the company was implementing HDL’s illegal schemes, I sent a letter notifying the Board that company activities included:

	“Wrongful conduct that is highly injurious to the corporation and its stockholders. I hereby demand that the BOD investigate such conduct through independent counsel, take all action necessary to stop such conduct, voluntarily report to appropriate authorities and third parties all violations, and take all actions necessary to discipline and seek compensation from those responsible.”

	After two weeks, my attorney, Jon Michaelson, wrote a second letter demanding that the Board “Take actions necessary to investigate and remediate the grave issues raised in the (first) letter.” On November 15, 2011, Jon followed up with Hope Foster, outside counsel to Boston Heart, again demanding that “all illegal or improper activity” immediately cease. The letter closed with:

	“Unless Mr. Riedel receives all of the information requested in his September 15, 2011 letter by Friday, November 18, 2011, he will simply turn over his information to the U.S. Attorney.”

	Eight months later, the Boston Heart Board had still not complied with our demands for a full investigation, including a report to shareholders. Consequently, I filed a Qui-tam lawsuit in August 2012.

	Boston Heart hired one of the most respected regulatory counsels in the laboratory industry, Hope Foster of Mintz, Levin, whom I’ve known for many years. About a year after my demand that Boston Heart cease its illegal schemes, I ran into Hope at an industry conference. I looked her in the eye. “Hope, you know full well that paying packaging fees to ordering physicians and not billing patients is illegal,” I said. “How could you have told the Board that it was legal?”

	“I was not hired by the Board, and I did exactly what I was asked to do,” she replied, parsing her words carefully.

	In 2015, more than two years after filing, I learned about another of Susan’s bullying techniques. After the OIG Fraud Alert in 2014 that halted HDL’s bribe payments to physicians, I hired additional sales representative for HunterHeart. Finally, it seemed, we would be able to successfully compete for CVD testing, since no rational company would continue bribing physicians with P&H fees. A recruiter introduced me to Stan Dymek, formerly the most successful sales representative and sales manager at Boston Heart. In addition to managing Boston Heart’s sales representatives in the southeast, Stan maintained his own territory in North Carolina. He was a hardworking, honest and loyal employee. Well, he was, until Susan terminated him because he was making more money than she liked under Boston Heart’s commission program. Imagine that, firing your star employee for leading your sales efforts on the front line. Boston Heart’s standard program paid a 2% commission on cash collected from clients sold by Stan’s sales representatives, plus an 8% commission for clients he sold himself in North Carolina. In just four years, Stan had become so successful that he was earning $800,000 per year.

	Susan called Stan to Boston in December 2014. When he arrived, she told him, “You are making more money than me, and I am not going to put up with this.” Not exactly a friendly holiday greeting. She followed up with a choice. “Either give up the sales management role and associated commissions, or give up the direct sales role in North Carolina.”

	In my career as a CEO, if a sales rep earned more than me, I was delighted because he or she was producing prodigious sales numbers and helping our company grow. For much of Hunter Laboratories’ history, the company could not afford to pay either Marcia or me. We focused on compensating our employees above ourselves.

	Not Boston Heart. Because Stan made more in his direct sales role, he reluctantly gave up sales management. That cost him the 2% override on sales made by his team, a team that really enjoyed working and performing under Stan’s mentorship and leadership.

	Then Susan did something truly awful, and illegal under North Carolina law: she rescinded Stan’s sales management commissions for the first eleven months of 2014.

	Stan complained, like any self-respecting human would. Susan promptly terminated him. She reminded Stan of his noncompete agreement and threatened to sue if he worked for another CVD company. This effectively destroyed not only his career at Boston Heart, but also his ability to work in his chosen field. Stan had sold CVD products for the past 10 years. How could anyone be so Machiavellian?

	Soon, Stan called me. He was interested in working for Hunter Laboratories, but afraid of Susan’s threat about suing him over his noncompete. Jon Michaelson reviewed Stan’s Boston Heart employment and noncompete agreements. He discovered a mistake; their attorneys defined the scope of the noncompete to cover the entire U.S., rather than only the territory in which Stan sold. Under North Carolina law, the noncompete was unenforceable. Furthermore, under North Carolina and most if not all state laws, it was illegal to retroactively rescind paid commissions.

	We took action on Stan’s behalf. Jon filed a lawsuit in North Carolina. Boston Heart immediately folded its cards. Not only did they agree to rescind the noncompete agreement, allowing Stan to work for Hunter Laboratories, but they also reimbursed the rescinded monies, and paid his legal costs. Stan walked out a very happy man, highly motivated to switch his accounts from Boston Heart to Hunter Laboratories. I have never seen anyone, except Marcia, sell so many accounts so fast.

	In January 2013, when Boston Heart received a document subpoena from DOJ, Bain sensed the sharks circling—DOJ prosecutors. Five months after the June 2014 OIG Fraud Alert put a bulls-eye on Boston Heart’s scheme, Bain unloaded the company to Eurofins, a European organization, for $140 million.

	In February 2016, I was introduced to a physician in Southern California. A lovely woman in her mid-forties, she was outraged at the illegal schemes being offered by laboratories. She heard about my success with Quest and LabCorp, and wanted to assist in stopping additional frauds.

	The physician was particularly disturbed by blatant kickbacks being offered to her by Boston Heart. A Boston sales representative, Heidi Ann Mooney, told her that Boston paid packaging fees of $25 directly to physicians until the OIG Fraud Alert was issued, prompting most companies to kill their illegal schemes. Not Boston Heart. They simply became more discreet. They arranged money to flow to physicians through a third-party phlebotomy company. The one caveat? The staff member’s last name had to differ from the physician’s. Nor could the two be related. In effect, Boston Heart was hiring phlebotomy companies to launder money for payments to physicians or their staff. Heidi Mooney even recommended that the physician use a specific company for this purpose. She added that Boston Heart paid this company $30 packaging fees per sample, with the understanding that it would remit half to the staff member, or $15.

	The physician accepted Heidi’s recommendation and met with the phlebotomy company CEO. He did not care if the phlebotomy company entered into 1099 agreements with someone on the doctors’ staff that did not actually draw specimens, he said.

	“Well, my husband has a different last name than me, works part-time in my office as a nutritionist, and does not know how to draw blood,” the physician replied.

	“Perfect,” the CEO said.

	Heidi also told the physician about arrangements the company made with other labs. If the physician ordered testing on the same patient from other labs (known as “stacking”), she could be paid multiple draw fees for the same patient. She handed her a list of labs and the amounts they would pay physicians. Boston Heart topped the list. Eventually, the DOJ nailed several labs on the list for stacking as well, including HDL.

	The physician asked Heidi a logical question: “Why doesn’t Boston just pay my staff directly?”

	“It’s all about perception,” Heidi replied. “How would it be perceived if Boston paid your staff directly?”

	If this isn’t “scienter,” intent to violate the law while knowing the wrongfulness of the act beforehand, I don’t know what is.

	Later, during the Government’s discovery efforts, one FBI agent told the physician that she knew the company was lying and wanted to nail them. The agent even gave a name to the payment scheme through the phlebotomy company: money laundering.

	Two weeks before DOJ told us they would not intervene, Eurofins summarily dismissed Susan Hertzberg. I can’t wait for her deposition to ask, “Why?”

	As soon as the Complaint was unsealed, Boston Heart filed a Motion to Dismiss. They alleged we did not include sufficient “who, what, where, when” specifications to meet Federal Rules 9B and 12(b)(6) requirements (as described in Chapter 21). It took Judge Walton a full year to issue his ruling. He concurred we did not have enough specifics, but ruled that we could refile with additional specifications.

	We gave them the kitchen sink. We included the names and addresses of more than 40 physicians receiving “packaging” fees for each patient submitted, and whose patients also were not being charged for insurance-mandated deductible and co-payments. We provided Explanation of Benefits (EOBs) issued to patients by Medicare and insurance companies, EOBs showing amounts billed and paid, emails from Heidi Ann Mooney confirming the company’s illegal policies, and a host of other details.

	Once again, Judge Walton worked to his own very, very slow clock. It seemed to take forever. Eleven months later, he finally ruled.

	The long wait was well worth it. His well-analyzed ruling strongly landed in our favor. He wrote that the 2014 OIG Fraud Alert reaffirmed a 1994 Fraud Alert that paying packaging fees to physicians was illegal, later substantiated by the federal conviction of the HDL/BlueWave ringleaders. He also ruled, for the first time, that waiving deductible and copayments constituted illegal kickbacks:

	“In the Court’s view, this allegation sufficiently alleges how Boston Heart’s purported waiver practice provided value to physicians; namely, by saving their time not spent on explaining copayment and deductible charges to patients and providing them an opportunity to market free laboratory testing.”

	The ruling became case law. We only needed to prove two things at trial: waiving patient invoices was Boston Heart’s routine policy; and the company paid physicians packaging fees.

	Finally, the judge ruled that medically unnecessary tests were included in Boston Heart’s large panels.

	We could not have asked for a better ruling. We felt the noose tightening around the fraudsters’ necks.

	About a month after Judge Walton’s ruling, a leading industry publication, The Dark Report, published two stories about Boston Heart, detailing their various illegal inducements and kickbacks. Boston Heart became the new industry “poster child” for illegal business practices.

	After the ruling, we subpoenaed Boston Heart for 78 categories of documents, all due within 30 days. We expected their lawyers to argue about the number of requests and timing, since it involved at least 1 million documents. The subpoena would certainly keep the company and its lawyers very busy.

	We requested a trial be set within 12 months; Judge Walton scheduled it for September 2019. One worry remained for us: Would Boston Heart contact DOJ to settle around us for a small amount? This proved to be a prescient worry.

	It took several months, but in February 2019, we began receiving the first of 46,000 documents. However, we were stiffed on many requests, including financial information and Board of Director minutes. In June, while preparing a motion for Judge Walton to order Boston Heart to deliver the missing documents, our fear about low-end settlements came true. Chris Terranova, who took over management of the case for the DOJ, secretly entered into settlement negotiations. Chris had impressed us during the HDL trial. Boston Heart claimed poverty—the magic ticket to a cheap DOJ settlement. When we asked to review their financial reports to confirm their claims, Terranova refused.

	I believed the poverty claim was ridiculous. Eurofins, owner of Boston Heart since the end of 2014, is a $3 billion public company with tremendous cash flow. Since Eurofins was well aware of the DOJ’s investigation, they placed $30 million of the Boston Heart purchase price into an escrow account pending resolution. The company claimed it spent $10 million of the escrowed funds on attorneys. They also claimed to settle another Qui-tam, based on medically unnecessary tests filed by the Medical Director of BlueCross/‌Blue Shield.

	Now Terranova wanted to settle quickly for the remaining $20 million.

	I was livid. We had Boston Heart dead to rights for stealing $135 million from taxpayers. With a trial date only 90 days away, Eurofins would face intense pressure to settle. The company clearly knew about Boston Heart’s illegal activities, yet allowed them to continue. Even worse, the money laundering initiated during Eurofins control, after the 2014 OIG Fraud alert, showed intent to commit illegal activity, as Judge Walton stated in his opinion allowing the case to go forward.

	Terranova refused to budge, afraid that pursuing Eurofins would be difficult. Among his reasons was a shocker: Boston Heart claimed that Elizabeth Strawn told the company early in the investigation that she and the DOJ had no position on whether or not paying physicians P&H was illegal. How could this be true? This meeting occurred after our HDL relator interview, in which Elizabeth and three other DOJ attorneys emphatically told us the P&H practice was bribery. They even laughed about companies believing they were shielded from prosecution by attorney letters. Elizabeth prosecuted HDL, BlueWave, Tonya Mallory, Brad Johnson, Cal Dent, and Berkeley Heart for paying P&H.

	I don’t believe for a second that Elizabeth told Boston Heart the DOJ had no position on P&H.

	Terranova had another surprise. He told us that DOJ had initiated its own Qui-tam for illegal private insurance billing through a small, rural hospital beginning in 2017. The hospital was in-network with all major insurance companies and handled the billing for Boston Heart, which in turn paid a portion of receipts to the hospital, even though the hospital performed no testing. (Rates that insurance companies pay rural hospitals are substantially higher than those paid to clinical labs.) This scam was initiated by True Health, which acquired the HDL assets out of bankruptcy (see Chapter 26). Seeing a highly profitable fraud, Boston Heart quickly copied it. We had informed DOJ of the True Health rural hospital scam. Now, the very Texas U.S. Attorneys to whom we identified the rural hospital scam were demanding the lion’s share of the Boston Heart Settlement.

	Our claim covered seven years and $135 million of Medicare payments, while the rural hospital scam spanned two years and involved far less money. Terranova wanted 60% of the remaining $20 million in escrow to be attributed to the Texas U.S. Attorney for the scam we revealed to him.

	Niall argued with Terranova that DOJ had elected not to intervene two years before, so there was no downside if we litigated the case. It would cost DOJ nothing in time or money. Terranova agreed to let us depose two key witnesses to establish how much control Eurofins held on Boston Heart’s daily operations.

	The most important witness was Susan Hertzberg. Three dates were set to take her deposition. Each time, her attorneys informed us we would have to reschedule. Just days before the third date, a new set of attorneys replaced her former counsel and told us they needed more time to get up to speed. Hertzberg was doing everything possible to delay her testimony long enough for the DOJ settlement to land. That would eliminate the need for any comment from her.

	We did obtain the testimony of Susan’s chief deputy, Kim Barcuti. Short, with long brown hair, and brimming with self-confidence, Kim was flanked by two personal attorneys, plus a Boston Heart attorney. Justin Berger began by asking where she currently worked. “As of Friday, I guess I don’t.” Surprisingly, Justin did not follow-up inquiring whether she was fired or quit, or what her new job entailed.

	Kim and Susan had become friends at Quest, where she worked in the marketing department. Susan hired her to become Boston’s Chief Financial Officer. How a marketing job qualified her to be a CFO puzzled me. “After one year I was also appointed Chief Compliance Officer,” she told us. “I had no knowledge about compliance issues, so I took a one-week course.”

	I reflected how Susan did not want anyone employed in Boston Heart who knew enough to stand up and demand she stop her illegal schemes. She reminded me of the HDL and BlueWave CEOs in that way.

	Justin and I were delighted by Kim’s testimony, though. “Eurofins was always interfering in the operations of the company. They were hands-on and heavily involved in all decisions. It was so bad that Susan sent an email to senior management at Eurofins demanding that they stop managing the company. As CEO, that was her job.”

	We needed that very information to show DOJ that Eurofins controlled Boston Heart’s illegal schemes.

	Justin then asked if the Board of Directors had approved paying doctors P&H. “Oh, yes,” Kim replied. “Before I got here.”

	That was news to me, since I sat on the Board until she arrived. Nothing in the Board minutes produced by Boston Heart indicated the payments had ever been discussed.

	By midafternoon, Justin was ready to pack it up and head for Newark International Airport to fly home. He turned to me. “Is there anything else you would like me to ask?

	“Yes,” I replied. “Ask if not billing patients for deductible and copayments was for the purpose of ‘pulling-through’ Medicare business.”

	He did so. “That was the only reason we did not bill patients,” Kim replied.

	As her attorneys cringed, Justin and I could barely contain our shock at her honest answer. She’d just made our case a lot easier. We would make Kim a star witness at trial, a trial we felt most confident of winning for the taxpayers once again.

	However, it never got that far. In July 2019, DOJ filed a motion to stay all discovery for 90 days, due to settlement negotiations. What settlement negotiations? We wondered. Nobody bothered to inform us beforehand. Typically, when a case switches from a trial track to settlement, the plaintiffs are informed and kept in the loop throughout.

	Four months later, in November, DOJ and Boston Heart settled for $27.8 million. We were not happy, because once again, the company received a relative slap on the hand compared to the fraud they’d perpetrated on taxpayers. This settlement, driven by Boston’s claim of deteriorating finances, allowed the company to keep more than 80% of monies it defrauded taxpayers. Also, yet again, the executives who engineered the frauds were spared jail time. Even more frustrating to me, they were allowed to keep the tens of millions they received from the Eurofins acquisition.

	Despite my personal anger and angst over this settlement, Niall convinced me not to object to the judge. We had (and have) other cases open in which the DOJ is involved, and Niall was taking a big-picture view.

	Ever the conwoman, Hertzberg proudly claims on her LinkedIn page that Boston Heart grew from $5 million to $100 million during her reign as CEO. Today, she is CEO of another healthcare firm.
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Chapter 24

	True Health

	In September 2015, one month after DOJ’s complaint against HDL, a newly formed Texas laboratory company, True Health, purchased HDL’s assets at a court-supervised bankruptcy auction for $37.1 million. It was like one group of fraudsters buying the assets of another.

	The CEO of True Health, Chris Grottenhaler, is no stranger to Medicare fraud. He formerly served as VP of Finance for Ameritox, a drug-testing laboratory. In 2010, Ameritox paid $16.3 million to settle kickback claims similar to HDL’s. In fact, True Health’s initial business model arose from the HDL blueprint:

	▪      Paid physicians’ staff $15 P&H fees and instructed docs to require staff members to log out when preparing specimens, to save money on their salaries;

	▪      Committed insurance fraud by never billing patient deductible and copayments, also violating the California Insurance Fraud Prevention Act (it’s illegal in six other states as well);

	▪      Bribed physicians with outrageous consulting and Advisory Board payments. High volume physicians were paid to move their business to True Health in exchange for an “advisor” fee.

	▪      Marketed $2,000 panels with medically unnecessary and duplicate tests for physicians to order on all patients;

	▪      Hired the BlueWave salesforce as independent contractors.

	True Health dreamed up additional fraudulent strategies. The company copied the Blood Brothers and did not pass on discounts to Medicaid programs in states with lowest charge laws. Michigan was overcharged 62% and Massachusetts 51%. Based on our painful experience, we did not bother to include Florida, Michigan, Virginia and New York, all states that also carried lowest charge laws.

	The Chairman of the Board and Director of Medical Education for True Health was none other than Dr. Sam Fillingane, who had received approximately $200,000 a year for referring patients to HDL. The original insurance fraud and payment of P&H fees to physicians of HDL continued under True Health, which acquired HDL’s assets.

	We immediately brought the schemes to Elizabeth Strawn’s attention at Main Justice. She expressed no interest in acting, even though she had spent four years investigating and had just intervened in Qui-tam lawsuits against HDL, BlueWave, Singulex, Berkeley Heart, Tonya Mallory, Brad Calhoun and Cal Dent for these same illegal schemes.

	We felt it was time to file another Qui-tam. But where? U.S. Attorneys in the Central District of California called Justin, requesting cases be filed with them, and promised to share discovery with us. In October 2015, we filed with them. This time a California physician joined me as a relator, outraged by the schemes. We included lots of evidence and potential witnesses to support the lawsuit.

	We included executives who implemented the schemes. They were CEO and Senior Sales VP Carol Nellis, Dr. Fillingane, and three former BlueWave contractors selling for True Health. Two of those contractors later testified in the BlueWave trial. Because the True Health Qui-tam was under seal during the trial, they had no idea we sued them.

	With a supportive DOJ office behind us, we thought this Qui-tam would actually proceed smoothly. Not the case. In fact, it bounced around like a ping pong ball.

	Shortly after filing, the same U.S. Attorneys who reached out to Justin told us they were too busy to pursue the suit, so they forwarded it to the Southern District of California. A few months later, the Southern District gave us the same news, and forwarded the complaint to the Eastern District of Texas, home of True Health. It took two more years for attorneys assigned to the case to request a Relator interview.

	During this time, Seattle OB-GYN specialist Dr. Debra Ravasia grew so outraged by True Health’s frauds that she published email correspondence from her True Health contractor soliciting her business. The emails, published in Women’s Health Connection, described the illegal schemes in detail. We hoped this might wake up the prosecutors.

	At the Relator interview, prosecutors asked my physician partner, “Why did you bring this lawsuit?”

	“I was outraged by the kickbacks and outright bribes,” she replied. “I called the FBI, which began an investigation. After several months, FBI agents said the schemes were illegal, but the agency could do nothing without a U.S. Attorney pushing the case and the FBI had been unable to find one willing to take it on. The FBI suggested I bring the facts to a U.S. Attorney. I had seen that the U.S. Attorney’s New Jersey office had thrown laboratory executives and physician clients in jail for lesser frauds than those of True Health. I called the U.S. Attorney for New Jersey and explained what was going on. He patiently listened and then told me he could do nothing unless I brought a Whistleblower lawsuit. So I did.”

	Her answer left the prosecutors speechless.

	When the prosecutors recovered, we guided them through our evidence and furnished a set of document requests. “True Health came up with a novel way to pay physicians consulting fees,” I explained. “They arranged for Dr. Fillingane to call the physicians once a month. During the call, physicians purportedly went over lab reports and discussed their patients. However, the sales team tells physicians they do not actually have to say anything. They can mute the phone and just set it on their desk. They don’t even have to be in the room. The phone logs create a record of the fictitious consult, for which True Health pays them handsomely.”

	It amazes me how fraudsters continue to come up with new schemes.

	We then showed the DOJ attorneys how True Health induced doctors to order panels comprised of tests not medically reasonable or necessary. Test requisition forms encouraged physicians to order panels of preselected tests, not necessary for every patient—or even most patients. Many were redundant tests. Specifically, physicians were urged to order only a “Baseline” Panel, comprised of 85 different tests or a “Follow Up” Panel, also comprised of 85 tests. The defendants instructed physicians to simply circle the “B/L” or “F/U” box over the panel they wanted, regardless of the medical utility of the tests. Physicians complied only because they knew their patients would never receive a bill. I explained to the attorneys, “Eighty-five tests . . . these guys took the HDL scheme to an entirely new level.”

	Next, we presented a confidential investor presentation from November 2016. The presentation proudly described True Health’s second imaginative scheme, a “pass-through” billing fraud. They partnered with small rural hospitals to bill for tests they performed. Since these rural hospitals were in-network with all major insurance carriers, payments were often 70% more, because of different reimbursement rates between small, rural hospitals and commercial laboratories, and in-network and out-of-network providers. This new scheme is fraudulent on at least two levels:

	1)      The hospitals submit falsified reimbursement claims for laboratory testing not performed at the hospital, in exchange for;

	2)      A portion of the reimbursement amount—an illegal kickback. Each time a company performs and bills Medicare and other payers for these tests, they violate the Federal False Claims Act and California Insurance Fraud Prevention Act.

	The DOJ attorneys were stunned. They had never heard of such a scheme before. Right away, they realized it violated both the anti-kickback and Stark laws, and amounted to insurance and billing fraud. The company proudly proclaimed that the hospital program had increased revenue per patient by 59%. They also stated that they expected to convert 44% of business to this model within one year, increasing free cash flow a whopping 75% to $62 million. Not bad for a company just two years after emerging from bankruptcy.

	We also were privy to True Health’s PowerPoint presentation to prospective hospital partners. It showed projected annual revenue of $12.6 million to hospitals from this scheme, of which half ($6.3 million) would be paid to True Health. Despite absorbing expenses, the hospital would make $4.1 million—a fantastic 65% profit margin. In its Investor presentation, the company touted the rapid success and growth of this fraudulent “hospital partnership” scheme. In only nine months, True Health’s hospital partnership revenues increased from 4.7% to 40.6%—an eye-popping 864% increase.

	At the end of the interview, we asked if the DOJ attorneys would share discovery information with us. “We’ll get back to you, they said.”

	We heard nothing for 18 months. In April 2019, the DOJ called with another predictable bit of news. Can you guess? True Health now claimed financial distress and DOJ wanted to settle—just $18 million, or 10% of monies stolen from taxpayers.

	How did DOJ come up with this amount? Simple. The Department of Health and Human Services had stopped paying Medicare claims pending resolution of the lawsuit—drastically cutting True Health cash flow. They withheld $18 million. As soon as True Health told DOJ it was in financial distress and wanted to negotiate a settlement, DOJ instructed HHS to start paying current invoices, but to retain the $18 million.

	Even though the case eventually landed in Texas, DOJ Headquarters in Washington, D.C. took control. Once again, we met with Chris Terranova. Terranova told Niall that the DOJ was going to settle, whether Niall and I agreed or not (we’d heard this from the same prosecutor in the Boston Heart case). Of course True Health wanted a release of all claims, including our state claims.

	The settlement was delayed three months while Terranova tried to get the California Insurance Commission to agree to the settlement. The commission demanded to know how much had been paid by all payers from California patients. Because California law forbade not billing patient deductible and copayments, all payments were false claims. The Insurance Commission refused to discuss any settlement until it received this information. True Health and Terranova agreed to settle only the federal claims, and only those against the company. As with HDL, DOJ would not release the individuals named in our complaint.

	Then True Health’s largest lender blew-up the settlement Terranova had negotiated by forcing the company into bankruptcy. The lender believed that, as a secured creditor, it would receive more out of a bankruptcy than with the Settlement.

	Niall and Justin informed me it would now be at least two years before the Government would receive any monies. We do expect that the DOJ will go after the CEO Gottenheimer and perhaps other management as they did the HDL and BlueWave executives. Just before this book went to press, out of the blue DOJ criminally indicted True Health’s VP Marketing, who now faces up to five years in prison. This is the only criminal indictment in all of our cases. It is hard to understand why this individual was selected because the same scheme, paying packaging and handling fees, for which he was indicted were employed by many others. Perhaps other criminal indictments will follow.
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Chapter 25

	The Best U.S. Attorneys

	Throughout our Qui-tam work over the past decade, I’ve worked with a number of U.S. Attorneys. The best of these men and women dedicate their lives not only to government service, but to preserving our rule of law and protecting taxpayers’ dollars against all sorts of fraud and malfeasance, which certainly tends to present itself when you’re talking about the trillions of dollars that go in and out of the U.S. Treasury on an annual basis.

	While I did not personally work with him, the attorney I would put at the top is New Jersey Assistant U.S. Attorney Joseph N. Minish, the lead DOJ prosecutor in a case similar to our federal cases. He was tackling U.S.A. vs. Biodiagnostic Laboratory Services LLC. BLS bribed physicians with payments of $1,000 to $3,000 per month, as well as expensive tickets to entertainment events such as New York Knicks NBA basketball games and concerts for Katy Perry and Justin Bieber. In exchange, the physicians utilized BLS for their laboratory services.

	BLS’s illegal schemes were not as extensive as those of HDL, BlueWave, Singulex, Boston Heart and True Health. The company did not engage in insurance fraud and perform unnecessary testing, and the fraud was “only” $100 million, compared to the $500 million HDL fraud. Still, taxpayers and the Government were getting ripped off.
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	Joseph N. Minish, the Best Assistant U.S. Attorney

	In April 2013, the CEO of BLS and two employees, along with a physician client, were arrested and perp-walked to jail. In the next five years, 38 physicians and 15 company employees pled guilty to violating Anti-Kickback laws; most were sentenced to jail for multiple years. Among our Qui-tam cases, plus others we knew about, this was a first. As an example, in June 2016, U.S. District Judge Stanley R. Chesler imposed a 37-month federal prison sentence on BLS physician client Dr. Bret Ostrager, along with a $30,000 fine and forfeiture order of $101,271. BLS also pled guilty and agreed to forfeit all of its assets, including $50 million in real estate. In its statement, DOJ noted that this was “The largest number of medical professionals ever prosecuted in a bribery case.” Such sentences may well deter future white collar healthcare fraud in New Jersey. Unfortunately, though, U.S. Attorney Minish is one of only a few DOJ prosecutors who appear serious about stopping white-collar fraud in the laboratory industry. And New Jersey is a far-forward state in that regard. The New Jersey U.S. Attorney General, Paul Fishman, created the state Health Care and Government Fraud Unit in 2010. Since then, the Unit has recovered more than $1.29 billion in government fraud and healthcare and settlements, as well as judgments, fines, restitution and forfeiture. If you discover healthcare fraud involving a company operating in New Jersey, you’re in the right state to file a Qui-tam.

	Assistant U.S. Attorney James Leventis struck me as another very good U.S. Attorney. He aggressively pursued the HDL and BlueWave individuals responsible for over $500 million in healthcare fraud. Jim proved very good in front of a jury in the BlueWave trial, winning a $114 million lawsuit against BlueWave and Tonya Mallory.

	Another U.S. Attorney who showed backbone was Carmen M. Ortiz of Massachusetts, who negotiated the 2015 settlement with Millennium Laboratories. Millennium agreed to pay $285 million for medically unnecessary urine drug and genetic testing, and for providing free items to physicians who agreed to refer expensive testing to them. While no one was fired, or had to forfeit bonus or other payments, the settlement forced the company to reorganize its Board of Directors into a majority of new, independent Directors. The OIG is monitoring the new board leadership until the end of 2020 to ensure compliance.

	Further west, we have appreciated the work of Edwin Winstead, an Assistant U.S. Attorney in Denver. He prosecuted the Qui-tam case against Davita, one of the nation’s biggest providers of dialysis services, resulting in $400 million in settlements in 2014. According to a press release issued after the settlement, DaVita paid doctors hidden kickbacks to get patient referrals for its dialysis clinics, and to reduce or eliminate competition from other dialysis centers. Their clever scam involved forming joint ventures with kidney specialist physicians. Doctors would own 10% of joint ventures—but receive 40% of profits. These joint venture physicians then referred patients to centers they co-owned with DaVita. Sometimes, they received returns of 120% to 220% of their initial investment—or more. All in just two years.

	“Our lawsuit alleges that to disguise payments to doctors, DaVita followed the unusual business strategy to ‘buy high and sell low,’” said Phillips & Cohen attorney Eric R. Havian in the press release. “Buying high and selling low—although seemingly illogical—makes perfect financial sense if a company wants to pay doctors extra money to influence their decisions and doesn’t want those payments to be detected.”

	The Whistleblower in the DaVita case, David Barbetta, raves about his working relationship with Mr. Winstead. As with our successful California case and our relationship with Dennis Fenwick, Mr. Winstead and his team of U.S. Attorneys worked closely with David and his attorney. He even allowed David’s lawyers to host the database of documents collected during discovery. With access to the documents, David spent 5,000 hours poring over detailed financial documents to strengthen the case.

	The DaVita settlement came one year after the DOJ recognized Mr. Winstead and other attorneys at their 61st annual awards ceremony. They helped to procure a $3 billion settlement and guilty plea by pharmaceutical giant GlaxoSmithKline—the largest healthcare fraud settlement in DOJ history. GlaxoSmithKline engaged in fraudulent pricing schemes, withheld important safety information and manipulated the marketplace, according to a DOJ press release.

	None of these outstanding U.S. Attorneys work for Main Justice in D.C.

	In April 2017, as we prepared a Qui-tam against a $30 billion healthcare company that seems to settle government fraud lawsuits every year, my lawyers only thought two federal jurisdictions would work with us as partners: Colorado, and the Eastern District of California.

	Neither was my preferred first choice. That would have been New Jersey, where Joseph Minish operated. However, I had heard that this was a “hometown court”; unless my attorneys were based in New Jersey, they would not be treated fairly by the judges. So, we passed. We liked Colorado because of Edwin Winstead, but my attorneys had recently received a call from U.S. Attorneys in Sacramento requesting cases. They explained that, after resolving several cases, they now had time on their hands. Further, they agreed to share information.

	We also discovered a nice surprise from an old nemesis. Florida. The Central District of Florida, which claims to have more Qui-tam cases than any DOJ district in the country, has realized how valuable fraud fighters and their attorneys can be. With Rick Scott in U.S. Senate chambers now, they don’t have to deal with a Governor hell bent on protecting the same medical fraud he once perpetrated as a CEO.

	Still, as of this writing, we only know of three U.S. Federal Districts where U.S. Attorneys are willing to share information and work with Qui-tam plaintiffs and their attorneys.

	 

	 

	


Chapter 26

	Equal Justice for All

	“Litigation funding allows lawsuits to be decided on their merits, and not based on which party has deeper pockets or stronger appetite for protracted litigation —New York Supreme Court Justice Eileen Bransten.

	Most Qui-tam complainants are employees who discover illegal activity within their companies. They try to do the right thing by bringing it to the attention of management. Too often, companies view these employees as troublemakers that must be terminated. So they fire them, hoping such a rash action also compels them into silence.

	The process of bringing a Whistleblower case takes courage and perseverance. When the complaint is unsealed and the defendants learn the plaintiff’s identity, the counterattack begins. The company will do everything imaginable to destroy the Whistleblower. In my case, Quest and LabCorp enticed Blue Shield to remove Hunter Laboratories from its network, effectively making it impossible for us to continue to grow. I also had to hire a former Secret Service agent to counsel me on adequately protecting my family. When a company counterattacks a former employee, that person often finds it impossible to gain future employment in their chosen industry, or even in their towns. Such financial distress leads to the break-up of many families.

	Fortunately for Qui-tam plaintiffs, some help is now available. A litigation finance cottage industry has begun flourishing in the U.S.; in the last eighteen months, more than thirty new funders have opened their doors. Google “litigation finance,” and several firms will pop up on your screen. These firms provide cash to Whistleblowers so that they can survive the pendency of the litigation, which usually takes seven years or more. When the defendants discover who has filed the Qui-tam threatening their profitable frauds, the counterattack can be devastating. The best form of protection is cash to weather the storm.

	I’ve entered extensive negotiations with several of these firms. With some, the due diligence process can be exhaustive. However, I highly recommend one from personal experience: Bentham IMF, the most successful worldwide litigation funding firm. Their investment record is stellar. Bentham has succeeded in 163 of 180 cases it funded—a 91% success rate. Of that number, 82% were settled and 9% won at trial. Their clients lost only 9% of the time. Bentham has funded litigations that returned $1.7 billion in recoveries, with a 144% return on its investments. The average time to recover is 2.4 years.

	The funding received from a litigation finance firm is risk free to the plaintiff. The firm bets on the success of your case. The money they provide is the plaintiff’s to keep with no strings attached, even if the case fizzles. Such a cash infusion is a safety net for Whistleblowers. In exchange for funding, litigation finance firms receive a percentage of the settlement. The percentage is open to negotiation, with variations on the structure of any deal. Most firms look for cases with potential damages of $10 million or greater.

	Recipients of Bentham’s Qui-tam funding are enormously grateful for the support, critical to their financial stability. In one instance, it allowed a Whistleblower to feed his young family more than Ramen noodles. Indeed, during my own Whistleblower case in California, I needed and used private funding to allow Hunter Laboratories to survive the “Blood Brother” attacks as the litigation dragged on.

	For Whistleblowers, the risk of litigation transfers to a well-heeled financer and levels the playing field against a well-funded defendant. Control of litigation remains with the Whistleblower and his/her attorneys, but funders can also assist counsel and the plaintiff in due diligence and high-level strategic planning.

	In addition to being a godsend for individual Whistleblowers, litigation funding can be a safety net for small companies. The U.S. legal system, one of the world’s most sophisticated, has become unaffordable for all but the wealthiest litigants, typically large corporations. Litigation finance provides a mechanism to make the system accessible on a broader scale. You could be a small business that’s pulling in $10 million in revenue every year, but that doesn’t mean you can afford to engage in a protracted battle with Walmart or Apple, or any big well-funded company on the other side.

	“A funded Qui-tam claim sends a strong message to the defendant, one they might not expect from a solitary Whistleblower plaintiff who is “merely” a company employee. Large organizations are used to driving plaintiffs into submission because they cannot financially sustain the fight. You’d be surprised how many seemingly obvious legal or civil lawsuits turn into wins for the offending companies, all because they bled the plaintiffs dry with protracted legal maneuvers.” Noted Naomi Loewith in a March 11, 2016 Lawyer’s Weekly article, “Fighting the Fight:”

	The fact that a claim is funded may also improve the prospects of settlement, as the defendant understands that an experienced, independent and objective commercial entity considers the claim to be of sufficient strength to merit funding and that the plaintiff cannot be outspent or worn down in a war of attrition. Interlocutory skirmishes may also become futile.

	Large public companies and their lobbying arm, the Chamber of Commerce, hate litigation funding. They claim that unscrupulous litigation finance firms generate frivolous lawsuits and abuse the court system. They offer zero evidence to support the statement. There are three reasons the statement is spurious:

	1)      Because of the nonrecourse nature of funding, any litigation company that finances frivolous lawsuits will not last long;

	2)      The nonrecourse nature of the investments necessitates funding only the most legitimate claims likely to succeed on merits; and

	3)      Companies like Bentham fund less than 5% of the Whistleblowers who approach them. They’re very prudent.

	There’s another reason the Chamber of Commerce hates litigation funding, as well as the Qui-tam statute. Actually, it’s the primary reason: it levels the playing field against large companies. It permits Qui-tam cases to be decided on their merits, rather than who brandishes the biggest financial guns.

	In fact, the Chamber of Commerce’s principal stated reason for opposing litigation financing—that it clogs up the legal system—was debunked in an academic paper by Stanford Law Professor David Freeman Engstrom, published in the Columbia Law Review. Professor Engstrom studied more than 4,000 Qui-tam suits filed between 1986 and 2011 and concluded, “The evidence squarely contradicts the claim that the organized relators’ bar has engaged in systematic abuses by adopting a “filing mill” strategy.”

	 

	 

	


Chapter 27

	The New Reality: Multiple Whistleblowers

	“First to file” is a key provision of the Qui-tam statute, for a very big reason: to prevent copycat lawsuits. Only the first to file can survive a motion by the original relator or DOJ to dismiss copycats.

	However, things are changing. Recent publicity about large Whistleblower settlements has encouraged more people to expose white-collar fraud against taxpayers. Combined with the time Qui-tam lawsuits remain under seal—years, as I certainly found out, the days of a single relator are probably gone. Prosecutors like to get as much information from multiple sources as possible, so they generally encourage multiple relators to work together toward a “sharing agreement.”

	What happens, though, when an agreement cannot be achieved between relators?

	That happened in a complex multiple Whistleblower case against Millennium Laboratories. Headquartered in San Diego, Millennium is one of the largest urine drug testing labs in the U.S.

	Urine drug testing includes two components. The first is an initial “screen,” performed in the physician’s office, which detects whether certain drug classes are present—but not the actual drug or the specific amount. If the screen is positive, “confirmatory” tests are ordered from a reference lab like Millennium. They pinpoint the actual drug and concentration.

	To supercharge revenue and profits, Millennium promoted a scheme to inflate client doctors’ revenues by exploiting the need for pain management doctors to monitor patients’ drug use. First, doctors used “point of care test” cups to conduct in-office urine drug screens on up to twelve drug classes. They determine whether patients were properly taking their prescribed medications, or ingesting unprescribed drugs, such as OxyContin, an opioid pain reliever. Millennium provided the test cups at a low price—less than $10—then encouraged doctors to illegally bill twelve individual test codes rather than the appropriate single multi-panel test code. This billing recommendation provided physicians reimbursement “far in excess of the value of the test,” according to a 2015 Department of Justice press release, enabling physicians to make more from reimbursements than their actual medical practices. Any wonder why Millennium’s revenues and profits soared?

	However, to receive the low-priced test kits and participate in the incredible revenue-generating scheme, physicians had to agree to send all specimens to Millennium for further testing with large custom panels—even for patients whose screens were negative. These panels were preselected by Millennium, regardless of whether the patient needed all tests or not. It reminded me of the HDL and True Health frauds, which involved large, prefixed custom cardiovascular test panels. Instead of being tailored to individual patients, these custom profiles are in effect standing orders that require physicians to order large numbers of tests without an individualized assessment of each patient’s needs. The action violates federal healthcare rules that limit payment to reasonable and medically necessary services on a patient by patient basis for the treatment and diagnosis of an illness or injury.

	Worst of all, Millennium induced physicians to order tests on negative specimens, solely to make more money. Of course, all results came back negative.

	Federal prosecutors got on the case after a Qui-tam suit was filed. They concluded that Millennium thrived on a scam implemented and directed by the founder and CEO. They charged that Millennium reaped hundreds of millions by persuading and bribing doctors to needlessly test Medicare patients for a sweeping array of drugs unlikely to be used. For instance, Millennium racked up $15 million in Medicare billings from testing PCP (angel dust) alone. They rigged research results and billed Medicare for 59 deceased people. They also lavished Florida physician office staff with watches, jewelry, gift cards and electronics.

	Some employees found this culture threatening. When you hear stories from within Millennium’s walls, it is easy to see why. At one sales meeting, after Founder James Slattery took the podium, $2 million in gold coins were brought in, a display of his personal wealth. Then the company’s general counsel delivered a mocked-up slide presentation showing a former employee with a bullet hole between his eyes. Another slide showed body bags bearing toe tags with competitors’ names.
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	James Slattery

	Finally, the Department of Justice took Millennium to task—sort of.

	In October 2015, Millennium agreed to pay $256 million for billing Medicare, Medicaid and other federal healthcare programs for unnecessary tests, and for providing free items to physicians and staff who agreed to refer their testing business to Millennium. Once again though, in yet another mind-bending twist, DOJ allowed the perpetrators to profit from their illegal activity. Slattery and other insiders kept hundreds of millions while receiving immunity from civil suits brought by burned investors, including the California Public Employees’ Retirement System, the nation’s largest public pension system. Slattery was also allowed to keep his $5 million mansion in Fort Lauderdale, properties in two other states, and a near priceless collection of vintage aircraft. Millennium shareholders paid for the fraud settlement.

	Ironic that Slattery was a regional finalist for Ernst & Young’s Entrepreneur of the Year award in 2011 (the same award HDL CEO Tonya Mallory won the following year). He even brazenly told San Diego Source, “I am most proud of our culture. It’s a good and happy place to work.”

	Meanwhile, of that $256 million, DOJ awarded the relators $32 million for bringing forward the Qui-tam case.

	Here is where “First to File” becomes interesting. There were eight different relators who filed lawsuits against Millennium. In December 2009, Robert Cunningham, an attorney and compliance officer at a competing laboratory, filed the first Qui-tam. He claimed Millennium had defrauded the Government by submitting excessive and medically unnecessary claims for testing. Cunningham also alleged that Millennium caused numerous physicians to submit fraudulent claims because they did not bill the appropriate one multi-panel CPT code. He provided a disclosure statement containing additional information and voluminous source materials to substantiate his allegations.

	Cunningham continued to assist the Government until his death in December 2010. His estate filed an amended complaint in February 2011. The estate attorneys also continued to provide the Government with additional materials.

	A few days after the Cunningham estate filed an amended complaint with additional information, the Government elected not to intervene. The lawsuit was unsealed and served on Millennium, who promptly filed a motion to dismiss the lawsuit, which the judge approved. After an appeal, a partial remand, and a second dismissal, yet another appeal was filed with the First Circuit Court of Appeals.

	In January 2012, Mark McGuire, a former laboratory director of operations at a medical center (not the former slugger for the Oakland A’s and St. Louis Cardinals), filed a Qui-tam against Millennium, highlighting essentially the same allegations as the Cunningham lawsuit. This time, the Government elected to intervene. The Boston Regional DOJ office never said why it elected to intervene in McGuire’s lawsuit but not Cunningham’s.

	Let’s fast forward to the end. The agreement provided that $32 million be awarded to the relators, but did not prescribe how the money was to be split. It was up to the court. Relators attempted to negotiate a sharing agreement for the settlement proceeds, but one, McGuire refused. Instead, in October 2015, he and the DOJ filed cross claims against the other relators, seeking a declaratory judgment that McGuire was entitled to the entire $32 million because he was First to File. McGuire persuaded three of the other seven Whistleblowers to receive small portions of the $32 million in exchange for standing aside. The Cunningham estate and three other relators entered into sharing agreements and filed motions to dismiss McGuire’s and DOJs cross claims, alleging McGuire was not the first to file.

	McGuire and the DOJ presented a key argument: after Cunningham’s lawsuit was filed, Medicare revised its reimbursement rules, declaring that physicians could no longer bill for multiple tests derived from a multi-test qualitative panel. Millennium promptly changed its incentive structure by providing the multi-panel test kits to doctors for free, in exchange for referral of confirmation testing to Millennium. This free goods scheme violates both the federal kickback and Stark laws. Because of this revision, McGuire’s incentive structure, and not Cunningham’s, was included within the Covered Conduct in the settlement agreement negotiated between DOJ and Millennium.

	In August 2016, Federal Judge Nathaniel M. Gordon ruled that the Qui-tam statute precludes subsequent Qui-tam filings once a relator has notified the Government of a specific fraud. This, he ruled, prevents copycat relators from bringing claims merely to receive a portion of the relator’s share. Judge Gordon concluded that Cunningham alleged that Millennium “Caused physicians to order excessive and unnecessary urine drug testing without an individualized assessment of patient need.” His ruling cited a First Circuit Court opinion in a separate case: “Once the Government knows the essential facts of a fraudulent scheme, it has enough information to discover related frauds.”

	Judge Gordon ruled that Cunningham alleged the “essential facts” of the Covered Conduct in the Millennium settlement agreement. Therefore, his FCA action barred McGuire’s. Although the exact method of misbilling multi-panel tests changed when Medicare revised its reimbursement rules, Cunningham’s materials provided the Government with “Sufficient notice to initiate an investigation into (Millennium’s) allegedly fraudulent practices,” according to court filings.

	Because of McGuire’s “demonstrated greed” in demanding all $32 million and filing a cross claim to dismiss other relators’ lawsuits, Judge Gordon’s ruling also denied McGuire any part of the money. It proved a stern, embarrassing rebuke to the Boston DOJ office for supporting McGuire’s cross claim. Not to mention to McGuire himself.

	Two years later, things changed—drastically. The First Circuit Court rejected Judge Gordon’s ruling, flipping the $34 million award from Cunningham to McGuire. In their unanimous opinion, they found it was McGuire’s Qui-tam that alerted the Government to illicit billing that generated the bulk of the $256 million settlement. Although Cunningham filed an earlier FCA suit, against Millennium, his complaint was lacking information on those schemes. However, McGuire’s described them in detail, making him the “first-to-file” Whistleblower, so “the $34 million that’s being held by the Government as relator’s share goes to McGuire.”

	The Millennium case shows how tricky “First to File” is. Imagine spending years sustaining the vicious attacks of a large defendant company, only to have a court rule that you were not the first to file.

	 

	 

	


Chapter 28

	Whistleblowing as a Business

	Private citizens can file Qui-tam lawsuits, and so can companies, such as we did with Hunter Laboratories. What about doing business as a regular Qui-tam filer—or creating an entire business model around it?

	Former Florida pharmacy Ven-a-Care offers a great example of a business that rebranded and redirected its operations specifically to tackle Qui-tam suits. Ven-a-Care stopped its pharmacy activities entirely, applying its detailed knowledge of Medicare and Medicaid reimbursement practices full-time toward Qui-tam suits targeting pharmaceutical companies. According to the Columbia Law Review, the company has secured an eye-popping $2.1 billion for the federal treasury and collected nearly $500 million as its relator share.

	The Ven-A-Care business example spotlights the complex public/private nexus in Qui-tam litigation. Ven-A-Care lawyers have reportedly provided extensive assistance to public prosecutors to develop winning strategies they used in complex national litigations. Consequently, Ven-A-Care is widely credited with developing one of the more successful types of FCA claims targeting healthcare fraud—that pharmaceutical companies manipulate “average wholesale prices” to fraudulently boost government reimbursement rates. It took years for the company to convince an initially skeptical DOJ to go along with the claims.

	According to Stanford Law Professor David Freeman Engstrom, noninsider employee Qui-tam cases appear to be filed in equal measure by four groups: business competitors; business partners (or subcontractors); third-party program beneficiaries (e.g., patients or other recipients of defendants’ federally funded services); and “investigators” who built their fraud cases via existing knowledge of an industry. Dr. Engstrom’s research showed that business competitors, like Hunter Laboratories, are not less likely than the average relator to win settlements, but they do achieve far smaller financial penalties when they do.

	While company insiders bring most Qui-tam suits as employees who have never been involved in such litigation, some file multiple Qui-tams. The most prolific is Harrold Wright, who filed over one hundred suits that returned almost $400 million in settlements. Next up is oil magnate Jack Grynberg, who filed roughly sixty separate Qui-tam suits in 1997, alleging that much of the oil and gas industry was engaged in a common practice of underpaying federal royalties. Mr. Grynberg claims to have won more than $750 million from these lawsuits, according to an August 2015 article in Bloomberg.

	Repeat relators achieve litigation outcomes that are, by and large, superior to those achieved by first-time Relators, while government intervention rates are lower. As a multiple relator, I’ve personally experienced how some government attorneys discriminate against me because I previously filed Qui-tams. No matter that they know about our successful efforts in California and other cases. Some government prosecutors simply resent me for bringing serious fraud to their attention. I find that mind-boggling.

	Harry Markopolos, who blew the whistle on Bernard Madoff a decade ago, has since created a successful business fighting financial fraud. So successful, in fact, that he was portrayed in the ABC miniseries Madoff by veteran character actor Frank Whaley. Harry, the former Chief Investment Officer for a New York hedge fund, refers to himself as a “fraud fighter.” He learned some of his prodigious skills while serving in military intelligence after college, and later a certified fraud examiner. His specialties are Ponzi schemes, and fraudulent schemes attached to energy pricing, securities, Foreign Corrupt Practices Act (FCPA) cases, pensions, structured products, foreign currency pricing, insurance companies, unclaimed property, corporate transfer pricing, and corporate tax. Anyone who defrauds the Government in a big way has reason to fear him if he finds out about it.

	Harry sets his sights high. He looks for frauds exceeding $5 billion. Typically, he claims, these cases involve schemes led by the CEO, CFO, and other top management.

	When he targets a company, Harry recruits company insiders. The Wall Street Journal reported on his interest in the possibility that trust banks were overcharging clients in foreign currency markets. He grew interested after reading Whistleblowers Are Poised to Collect $100 million, a book by Yale University’s chief investment officer that pointed to unpredictable “foreign exchange translations.” Harry asked a friend, formerly of State Street Bank & Trust Company, what was going on. His friend said that banks typically charge pension funds unfavorable foreign exchange, or FX, prices. “No one ever checks FX,” the friend said.

	Harry sought out bank employees to provide information about the fraud, persuading three to become Whistleblowers—Grant Wilson, from the foreign currency trading department at BYN Mellon Bank; and Peter Cera and Ryan Gagne, from State Street’s foreign currency department. They collected documents and other evidence that proved the fraud. To remain confidential, they organized Delaware partnerships, with the Whistleblowers as partners. Harry served as a litigation consultant to the lawyers.

	The team spent years digging up evidence of currency manipulation. They found plenty. In 2015, BYN Mellon, the eighth largest bank in America with assets of $372 billion, paid $714 million to settle allegations of ripping off investors and government pension funds on foreign currency trades for more than a decade.

	In February 2016, Harry told ABC News that he uncovered three multibillion-dollar pyramids of fraud. One, he said, was even bigger than Madoff’s epic $65 billion scam. Sure enough, the dominoes began to tumble. In August 2016, State Street, the thirteenth largest U.S. bank with assets of $255 billion, agreed to pay $530 million after misleading mutual funds and other custody clients with hidden markups to foreign currency trades. Both BYN Mellon and State Street admitted to wrongdoing. The WSJ estimates that Harry and his recruits will be awarded $150 million for these two settlements, the largest financial award ever.

	However, Harry is more than irritiated that these cases still haven’t been settled, almost four years after he uncovered the fraud.

	Harry’s currency investigations have changed the way trust banks operate, eliminating a profitable corner as markups in currency trades have fallen. Publicity from the huge payouts has encouraged more Whistleblowers to come forward. Harry’s book about the Madoff Ponzi scheme, No One Would Listen: A True Financial Thriller, is a great read. Harry’s financial brilliance, persistence and bravery are remarkable.

	I ran into Harry at a 2017 retreat attended by the ten most successful Whistleblowers of the last 20 years. Harry offered to give an impromptu class on how he finds and fights fraud. Not easy to come up with new material, when your audience consists of the top fraud investigators in the world. He started off by stating, “Fraud is the most profitable activity a corporation can engage in.”

	He walked to a flip chart and diagrammed his approach. He begins by looking for an industry with modest annual growth of 2 to 3%, and then an outlier company within that industry growing at 40% or more. “Their CEOs will almost always be reported in the press as geniuses,” Harry said, then cautioned, “But before you call it genius, make sure it is not fraud.”

	As described in this book, fraud is exactly what I found behind the “genius” of the CEOs of HDL and Millennium.

	Harry continued. He downloads company 10-K annual SEC filings and converts them to Word documents to scan for keywords. He also places two years of 10-Ks side by side to identify changes. Often, in the Risk Section of 10-Ks, you will find discussion of banking and finance activities that governmental agencies may consider illegal. In particular, Harry hunts for Ponzi schemes, like the Madoff fraud he reported to the SEC. However, the same research techniques can be applied to any industry. In our California healthcare case, the 10-Ks showed that Quest and LabCorp were losing money on their billings to physicians and IPAs, which amounted to more than 50% of total invoices.

	Harry pointed to another source of targets: FDA Form 483s. These “warning letters” are issued to company management after inspections, when an investigator has observed conditions that may constitute violations of the Food Drug and Cosmetic Act and related acts. According to the FDA Form 483 website, questions include conditions or practices observed that “Would indicate that any food, drug, device or cosmetic has been adulterated or is being prepared, packed, or held under conditions whereby it may become adulterated or rendered injurious to health.” If a company bills the Government for an adulterated product or one that causes injury, it is a false claim ripe for a Whistleblower lawsuit.

	Once Harry identifies a target company, he seeks out insiders who can confirm a fraud or rebut his suspicion. He attends industry conferences and asks competitors what they know about the target company. His first question is always the same: “Why is the target company growing ten times faster than your company or your industry?”

	Once Harry has identified the type of fraud, he searches LinkedIn for employees in the departments involved—whether finance, billing, marketing, or research and development. He likes to approach the third person in a company or departmental hierarchy, to avoid collusion at the top. For example, if he’s focused on a finance department, he will bypass the CFO and controller in favor of a senior accountant.

	After identifying himself as a fraud investigator, he tells company insiders, “We need to incentivize integrity and your company is cheating, causing increased healthcare, defense, etc., costs.” If it is a healthcare company, Harry cites reports that “Forty percent of every healthcare dollar is wasted on fraud.” If he hears what he’s seeking, he will ask for a meeting. The employee agrees a remarkable 60% of the time.

	During the meeting, Harry promises to camouflage the employee’s identity if he/she is willing to “do the right thing.” He suggests forming a Delaware limited liability corporation (LLC) with the employee and himself as equal partners. If Harry can find several employees willing to participate, they become equal partners. He believes that multiple insiders increase the odds of success. Harry takes the lead in finding attorneys and managing the case. It is up to the employees to provide documents and testimony supporting the fraud.

	If a lawsuit is filed, Harry insists that everyone obtain a micro-shredder to dispose of discarded documents, and a “burner” phone to protect against surveillance by the defendant company. He also does something else: when he finds a public company reporting fraudulent financials, he shorts the stock of the company before filing the Qui-tam against them. Short selling is the act of selling a stock that you do not currently own, in the hope that it will decrease in value and you can close the trade for profit based on the amount the stock had declined.  Short selling is risky, but it can be very profitable.  If the stock increases in value, the short seller loses the amount of the increase. One Whistleblower at the retreat, Dr. Bill LaCorte, shorted LabCorp in the early 1990s just before filing a Whistleblower claim. His lawsuit resulted in LabCorp paying $182 million to resolve the allegations; two company executives also went to jail. Bill shorted the stock at $15 per share and enjoyed a huge profit when the stock sank as low as $1.50.

	At the retreat, Whistleblowers were mesmerized by Harry’s tutorial. He proudly wore the ACFE logo on a black polo shirt at the conference; as mentioned, he is a certified fraud examiner. He recommended we visit ACFE.com and attend some of the fraud courses offered by the organization. Then, with arms waving and plenty of personal anecdotes, Harry convinced the most successful Whistleblowers in the world that he was in a class by himself.

	Wall Street investors have awakened to the potential returns from Qui-tam lawsuits. National HealthCare Analysis Group (NHCA), is a partnership comprised of limited liability companies set up by investors and former Wall Street investment bankers. According to their founder, John Mininno, NHCA sought to “Uncover, investigate, develop and file high value Whistleblower lawsuits . . . [and] build a portfolio of cases that can generate substantial investor returns over 5 to 10 years.” 1

	NHCA’s business model became viable when, in response to a Freedom of Information Act verdict, the Centers for Medicare and Medicaid Services (CMS) released data on tens of thousands of medical practices. It was a detailed catalog of all Medicare procedures and payments to physicians, clinics and hospitals. This was the same database through which John Carreyrou discovered the shocking growth of Health Diagnostic Labs.

	The partnership, acting through shell company relators, filed 11 separate Qui-tam complaints in seven jurisdictions against a total of 38 different defendants. DOJ describes NHCA as:

	“A corporate entity created by an investment group that exists solely to file Qui-tam actions, has no inside knowledge of the pharmaceutical industry, and has brought sweeping allegations against the defendants based on information that it obtained—often under false pretenses—from paid third-party witnesses. In preparing its numerous complaints, NHCA Group appears to have utilized the same model or template, resulting in what are essentially cloned complaints.” 2

	In order to obtain information for its Qui-tam business, NHCA Group created a database of résumés, “scraped and extracted from publicly-available sources,” which the organization uses to identify “potential informants.” NHCA Group then contacts these individuals under the guise of conducting a “research study” of the pharmaceutical industry. More specifically, NHCA Group offers to pay these individuals to participate in what it calls a “qualitative research study;” however, the information is actually being collected for use in Qui-tam complaints filed by the NHCA Group through its pseudonymous limited liability companies.

	The transcripts of NHCA Group witness interviews reveal the false pretenses NHCA Group uses to obtain information from witnesses. For instance, when explaining the purpose of the interview, NHCA Group representatives repeatedly tell the witnesses that the organization is conducting a “research study,” and underscore that “they have no bias one way or the other” regarding the pharmaceutical industry. The witnesses are not told that the interviewer is acting at the direction of attorneys to collect information that will be used in lawsuits involving the witnesses’ current or former employers, nor are they told that they will be named as corroborating “witnesses” in those lawsuits.”

	When DOJ learned about NHCA’s deceitful methods, it filed motions to dismiss all 11 Qui-tams.

	Perhaps in response to NHCA’s shady methods, DOJ launched a torpedo at whistleblowing as a business. In January 2018, Michael D. Granston, Director of the Commercial Litigation Branch at DOJ, issued new guidance on when DOJ should seek dismissals of Qui-tam claims. Prior to the memo, motions to dismiss by the Government were extremely rare.

	In a letter to Attorney General William Barr, Whistleblower champion Senator Charles Grassley wrote:

	“The guidance includes several vague criteria for DOJ attorneys to consider. For example, listed as one of the possible reasons to seek dismissals was “preserving government resources . . . Seemingly in response to the Granston memo, DOJ has moved to dismiss or threaten to dismiss several cases at least in part because of litigation costs, even though its arguments were vague, pretextual and could not demonstrate cost was prohibitive.”

	“In United States, ex rel. Cimznhca, relators alleged violations of the Anti-Kickback Statute by several pharmaceutical companies. DOJ moved to dismiss the claim arguing that the case lacked merit, but also because continued litigation would be costly and contrary to governmental prerogatives. DOJ further asserted that substantial costs would be incurred responding to discovery requests and monitoring the litigation. However, during an evidentiary hearing on the motion, DOJ admitted that it did not thoroughly investigate the specific claims made by the relators. The court noted, “[DOJ] did not review any additional materials from the relator relevant to this case . . . nor did the Government effort a cost-benefit analysis; it did not assess or analyze the costs it would likely incur versus the potential recovery that would flow to the Government if this case were to proceed.” The court also found fault with DOJ’s expressed policy interest, highlighting that even the Government acknowledges that the allegations made by the relators “assert a classic violation” of the AntiKickback Statute. The court ultimately denied DOJ’s motion to dismiss finding that its decision was arbitrary and capricious, and likely motivated by animus towards the relator.”

	In the first two years after the Granston memo, the DOJ fired dismissal torpedoes at roughly 50 Qui-tam lawsuits, including cases seeking massive payouts from deep-pocketed corporations in the pharmaceutical, military and banking sectors. 3 This is approximately the same number of Qui-tam lawsuits DOJ moved to dismiss over the previous 30 years combined. 4

	The Granston Memo has proven to be a godsend for Qui-tam defendants. So far, Judges have granted almost all of these Dismiss motions. A circuit split has emerged among the DC Circuit, which gives DOJ “unfettered discretion” in dismissal, and the 9th and 10th Circuits, which require a “rational relation” between dismissal and a “valid governmental purpose.” This dichotomy will probably have to be resolved by the U.S. Supreme Court.

	Defense attorneys may now utilize a powerful new strategy—file subpoenas to as many government agencies as possible in the hope that DOJ may move to dismiss their cases.

	 

	


Chapter 29

	Racketeering

	The Racketeer Influenced and Corrupt Organizations Act (RICO) was passed by Congress and signed into law in 1970. RICO uses go beyond its original intent—bringing down the Mafia—into all forms of fraud and racketeering including whistleblowing cases. In the nearly half-century since passage, 33 states have added RICO statutes as well.

	The penalties are severe. Those found guilty of racketeering can be fined up to $25,000 and sentenced to 20 years in prison per count. In addition, the racketeer must forfeit all ill-gotten gains and interest in any business secured through a pattern of “racketeering activity.”

	Initially, prosecutors were skeptical of using RICO, mainly because it was unproven. However, during the 1980s and 1990s, federal prosecutors used the law to bring charges against several Mafia figures. The first major success was the Mafia Commission Trial, when several top leaders of New York City’s Five Families received life sentences. By 2000, virtually all the top crime bosses within the New York Mafia were sent to prison via RICO lawsuits.

	The biggest DOJ case of 1989 was a RICO case—but, for the first time, involved an individual with no ties to organized crime. It also changed the playing field on who could utilize RICO statutes, and made it possible for Whistleblowers to bring them into play.

	The individual was American financier Michael Milken, indicted on 98 counts of racketeering and fraud relating to insider trading and other financial crimes. Milken was accused of using a wide-ranging network to manipulate stock and bond prices. He pled guilty to six counts of securities fraud and tax evasion, rather than risk spending the rest of his life in prison. He was confined for 22 months and banned for life from the securities industry.

	A year before, Milken’s employer, Drexel Burnham Lambert, was threatened with RICO charges respondeat superior, pinning responsibility for employees’ crimes on the corporation. Drexel avoided RICO charges by pleading down to stock parking and stock manipulation. In a carefully worded plea, Drexel said it was “not in a position to dispute the allegations” made by the Government. If Drexel were indicted under the RICO statute, it would have been forced to post a performance bond of up to $1 billion to avoid having its assets frozen. This would have taken precedence over the firm’s other obligations, including the loans that provided 96% of its capital base. Shareholders would have been wiped out if the bond were ever called for payment. Since banks will not extend credit to a firm indicted under RICO, that indictment would have likely put Drexel out of business—within a month, according to the 1992 book Den of Thieves. “A financial institution cannot survive a RICO indictment,” CEO and President Fred Joseph later said.

	RICO also permits a private individual “damaged in his business or property” by a “racketeer” to file a civil suit. Both criminal and civil RICO allow the recovery of treble damages. Civil RICO lawsuits are hard to win. Several conditions must be met, the most important of which is proving an “enterprise” directed by individuals.

	Cheryl Eckhart’s Qui-tam case against GlaxoSmithKline resulted in the largest seizure of pharmaceutical drugs in FDA history, a $600 million civil settlement and a $150 million criminal penalty. The action also enabled 41 insurance companies to file a RICO lawsuit accusing GSK of inducing them to pay billions of dollars for the adulterated and falsely marketed drugs. Among the insurance companies were Aetna, Blue Cross/Blue Shield, United Healthcare and Cigna—the largest insurance companies in the country.

	In this case, the enterprise was GSK, directed by management and the Board of Directors. When presented with the problems, GSK didn’t take remedial action. Instead, it covered it up. After GSK filed for dismissal in 2016, U.S. District Judge Juan Sanchez found that the insurer plaintiffs had shown economic injury by purchasing the adulterated drugs in question. The judge further stated that GSK’s nondisclosure rendered the drugs worthless, and physicians would have not prescribed the drugs had GSK not concealed the “Violations because plaintiffs would not have placed the drugs on their formularies,” according to the judgment.

	In March 2019, GSK filed a summary judgment motion to throw out the case. At the same time, the judge set a trial date for May. Ten days later, the judge revoked the trial date. In December 2019 U.S. District Judge Juan Sanchez granted GSK’s Summary Judgment Motion, ending the RICO case. As stated earlier, RICO cases are hard to win.

	Neal Getnick was the attorney who filed the Qui-tam in 2004 and the subsequent RICO. He has litigated constantly against GSK for fifteen years; the RICO lawsuit is based on the allegations in the Qui-tam case. Neal is the Chairman of Taxpayers Against Fraud, and a very successful Qui-tam attorney. Over the last 35 years, he has filed approximately ten RICO cases, along with many Qui-tam cases. He succeeded in nine of the ten RICO cases (GSK being the lone exception), in that he successfully prosecuted at least one person under the RICO statute, and all entered into civil RICO settlements. His advice when considering a RICO is simple: “Don’t file unless you have strong evidence of criminal activity. If DOJ does not file criminal charges, your Qui-tam RICO is dead.”

	I am amazed that more RICO claims are not brought after companies plead guilty to federal or state Qui-tam lawsuits. I predict that we will see a lot more RICO claims following successful Qui-tam lawsuits and more class action shareholder lawsuits will also follow successful Qui-tam lawsuits, where Whistleblower lawsuits filed by insiders will provide a roadmap for future RICO and shareholder actions.

	 

	 

	


Chapter 30

	SEC Qui-tam

	Another tool to cite when filing against companies is the SEC Whistleblower Statute, very different from the False Claims Statute. It begins with the method of filing. Rather than file an actual lawsuit, the SEC statute requires only a “Tip” describing the fraud. Once notified, the SEC only takes a few weeks or months to decide whether to open an “investigation.” Unlike the DOJ, SEC prosecutors usually work with relators to share documents and plan strategy. I recently filed my first “Tip.” The SEC opened an investigation, but after six months we were notified that the case was being closed.

	The cases still take years to resolve—and then relators who did the heavy lifting get hit with a unique and ridiculous aspect of the SEC statute. After the case is resolved, the SEC posts an announcement on its website and invites anyone who believes they provided a tip to appeal for a portion of the relator award.

	Often, many people do exactly that. The statute gives the SEC two years to weed out gold diggers. Can you imagine working for years with SEC attorneys in prosecuting a winning case—and then having to wait an additional two years to receive the relator award?

	John McPherson sure can. I met John at the TAF Whistleblower meeting in 2016, four years after he became a full-time fraud fighter after serving with Ernst and Young and Deloitte Touche as a forensic accountant and practice leader. After leaving public accounting, he began to hunt for Wall Street financial frauds. John’s first submission to the SEC involved Life Partners. He described a $2.5 billion fraud involving life insurance settlements. The SEC won a trial victory and a $46.9 million judgment, while the investors reached a separate $1.1 billion settlement.

	As of this writing, it has been seven years—and no money for John.

	Since that time, John has filed six other SEC “tips,” including AmTrust, a major for-profit college, a Fortune 500 company, and a private equity fund. The SEC opened “investigations” into all of John’s other cases. However, he is rethinking his decision to try and reform Wall Street by providing information to the SEC. His SEC fraud fighting career has resulted in no income for seven years.

	Another good example of an SEC “Tip” filing comes from Harry Markopoulos . . . and John McPherson. A short selling firm tipped off Harry that AmTrust Financial Services (AFSI), was playing improper shell games with financial reports. It attracted skepticism about its results from short sellers betting against its stock.

	Since its founding in 2000, AmTrust’s growth through acquisitions catapulted the firm into the third largest workers’ compensation insurer in the nation. The company protects millions of U.S. workers by bearing responsibility for their medical care and lost wages from job-related injuries. Its revenue in 2016 totaled $5.5 billion.

	However, there was a problem.

	Harry prepared a research report for short sellers, stating that AmTrust had overstated its profits and financial health by understating the amount it might need to pay policyholders in the future. To hide the fraud, Harry reported that the company used complicated financial maneuvers, some of which involved related offshore companies. In a 2013 submission to the SEC, Harry’s group produced internal documents calculating that $277 million in losses were shifted to an offshore affiliate between 2009 and 2012. Not so coincidentally, AmTrust’s operating income rose by the same amount—38% of net income in 2012.

	Harry recruited an auditor at accounting firm BDO U.S.A. LLP to join his team. In 2014, the FBI and SEC asked the auditor to wear a recording device, wander around AmTrust’s New York offices, and casually strike up conversations about the firm’s audit. The recording device was a modified Starbucks gift card.

	In 2014, Harry and his team presented their findings to the FBI and federal prosecutors. They labeled one set of alleged accounting moves “The Washing Machine,” for its cleansing effect on the bottom line; and another “The Loss Cemetery,” for burying losses in offshore entities. Harry’s evidence included emails, AmTrust bank statements, and company internal documents.

	Many claims focused on flaws in the audits by BDO, which happened to stand just beneath the Big Four accounting firms in size and reputation. AmTrust was among its largest U.S. clients until the firm was replaced by KMPG in 2013. Harry’s team alleged that BDO often was rushed during its audits, partly because AmTrust was either late or inconsistent in providing figures, or lacked documentation. They also asserted that, at least twice, BDO formally signed off on its AmTrust audit before completing some important checks. Staffers tried to cover up for their lapse by loading unfinished documents into an internal software system to show the right time stamp. They returned later to complete some of the work, according to an April 11, 2017 WSJ article. Harry’s SEC submissions also include detailed analyses of AmTrust’s accounting, which was produced by John McPherson.

	In 2017, the SEC reported recovering “$1 billion in monetary sanctions from wrongdoers, including more than $671 million in disgorgement of ill-gotten gains.” The SEC also reported that it had received over 5,500 “Tips” and paid relators nearly $50 million. Fully 12% of these “Tips” came from foreign countries. The National Law Review reported a contingent liability for the SEC of $221 million for Whistleblower awards, where payment is considered probable.

	 

	 

	


Chapter 31

	Rules for Whistleblowers

	Filing a Qui-tam is truly a David vs. Goliath challenge. Many cases fail. Personally, I have been lucky that I had such skilled attorneys and we beat the odds.

	While Whistleblowers feel vindicated when the Government pursues a case criminally, and relators can receive a share of criminal penalties under the federal FCA’s “alternate remedy” provision, in my experience, this has never happened. Too bad. Truth is, most of the successful relators, myself included, would trade our relator awards to see justice served and the fraud discontinued.

	As happened to me with HDL, you might end up with a government attorney who is very slow and may not communicate with you. Prosecutors may choose not to work with you and your attorneys as they investigate the case, which, whenever it happens in our cases, never leads to success. To their credit, Niall and Justin were not deterred when DOJ declined to intervene in cases.

	I believe that the U.S. Attorney assigned to Whistleblower cases is the most important variable to success. If a Whistleblower is represented by a super Qui-tam attorney, the fate of the case becomes primarily a “luck of the draw.” It’s all about which DOJ attorney is assigned to the case. Only a few of the eleven government attorneys assigned in my multiple cases actually worked with us.

	You may also suffer a judicial ruling that unfairly ends your case, as happened to us in Michigan. The judge dismissed our case because it had been pending too long. It also happened in Florida where, incredulously, after intervention by the Governor in support of the defendants, the judge ruled that he was not going to follow the clear meaning of the statute and dismissed our lowest charge claims after we’d worked on it for nine years.

	You must ask yourself: are you willing to run the risk of damaging your career, probably unable to work in your field again? If you were a mid- or top-end manager making a six-figure salary, the average award may be a fool’s gamble. If you believe in your heart that a mighty fraud has been perpetrated on taxpayers, the fraud is easy to understand and you have compelling evidence, no odds may discourage you. That’s what sat in my heart when my fraud fighting began, and that’s still how I feel.

	Protect Yourself

	Before doing anything, ask yourself:

	1)      Is the fraud big enough to put my career on the line? and

	2)      Am I willing to risk everything to do something about it?

	If illegal payments over the previous seven years amount to less than $10 million, the odds are against DOJ doing anything. If you are morally outraged that your company would break the law for profit, another course is to simply look for another job.

	If, however, you decide to try to stop the fraud, beware that merely bringing it to the attention of management usually results in immediate termination. Therefore, your first action should be to obtain documents showing the fraud and remove them from the premises. Prosecutors welcome emails, invoices, training materials, sales presentations, sales brochures, notes from meetings, audio and videotape, accounting ledgers, and so on. If the fraud relates to healthcare billing, collect EOBs (Explanation of Medical Benefits) showing what was billed and paid. Date all meeting notes and add names of all participants.

	Don’t worry about any confidentiality agreement you may have signed when you were employed. In most jurisdictions, a relator in lawful receipt of an employer’s information and documents—even allegedly confidential information and documents—may use such information to expose the employer’s otherwise secret fraud against the Government. In many states, it is illegal to record conversations without the other person’s permission. Make sure recording is legal in your state before considering it.

	While gathering evidence and researching your case, do not use your company computer or cell phone. These are corporate property and can be monitored, searched, and tracked. One of the reasons employers quickly fire possible Whistleblowers is that they want them out of the building before they can collect incriminating documents.

	Once you have secured the documents, ask yourself if your evidence is compelling. Do you believe a twelve-year-old will be able to see that the company is doing something wrong? Or that taxpayers are being cheated?

	If you believe the damages are greater than $10 million over seven years, and your documents substantiate illegal activity, you are ready for the next step. Prepare a two-page summary. On the first page, tell the “who, what, where, when, and how much” of the fraud. Detail how the fraud works, its size, and how you came to know about the fraud. Include a description of your position. Summarize the financial resources of the company. Is it public? Profitable? What is the company’s market capitalization, annual revenue, and annual profit?

	On the second page, detail the evidence you possess to support the story on the first page. List the titles of officials inside and outside the company who should be contacted and questioned if an investigation is initiated.

	Seek litigation funding. It’s the smartest move you can make at this time. Litigation funding will give you an opportunity to see if your documents and knowledge convince knowledgeable funders that you are onto a legitimate fraud with substantial damages. If you cannot convince them, question whether you want to collect more evidence—or forget about the whole thing. If these meetings are well received, take comfort. You will also need a war chest for financial protection when the company’s attack against you begins. The smart move would be to immediately seek employment with another company. This will offer you the best protection, because your former company cannot blackball you from gaining employment if you already have a new job.

	Finally, consider forming a Delaware or Montana LLC to act as the plaintiff. In Montana, it is against state law to identify partners in an LLC. If structured correctly, it is equally difficult to learn partners’ names in Delaware LLCs. There is no requirement to identify members at the time of formation or afterward. A living person, such as an attorney, must be identified as a direct contact, but does not need to be a member. No annual filing is required, though there is an annual $300 tax. The LLC can be dissolved upon resolution of the case.

	LLC partners must be disclosed to the Government, who will meet them at the relator interview. Eventually, the defendants will discover who brought the claim and begin their attack. The managing partner must show up for a court-ordered mediation or arbitration. If the case settles, someone must sign for the LLC. But with an LLC in Delaware or Montana, you have a good chance of protecting your anonymity for years.

	If you choose to use your name as a plaintiff, use only your first initial and last name, and not your middle name. This will make it more difficult for potential employers and others with a search engine to identify you as a plaintiff.

	Don’t Complain Inside the Company—Or Go to the Press

	It may be natural to share your concerns with coworkers or bring them to management. Don’t. If management learns you are complaining about illegal activity to your co-workers, and then bring your concerns to management, the overwhelming odds are that you will be humiliated, isolated and fired. It happens time after time. Very rarely will management be willing to drop a fraudulent but highly profitable—and maybe even core—company strategy, upon which their bonuses, promotions, salary increases, and pensions may be tied.

	Work hard and excel at your job. “If you do decide to blow the whistle, and the company identifies you as a Whistleblower, you will be much harder to fire if you have a top performance review, and you are much more likely to win an employment retaliation case down the line,” noted Patrick Burns in “Whistleblowers Pre-Flight Checklist,” produced by Taxpayers Against Fraud.

	All major companies deploy compliance departments to ensure that operations steer clear of illegal activity. However, some make sure employees comply with their rules rather than, say, the law. Quest and LabCorp had over 100 lawyers in their compliance departments. When one of the Whistleblowers at the 2017 TAF retreat went to the compliance department, concerned about fraud, he was told to never bring it up again. “My job isn’t to identify and stop fraud, it is to figure out ways to continue profitable practices,” the compliance manager said to him.

	If the fraud is a sizable, major profit center, the compliance department is probably powerless to stop it. Their staff is well down the decision-making chain, at least three to four levels. Though you may feel strongly about the moral fortitude of stopping fraud, top management is likely to view it as a deeply personal and economic attack with direct impact on its own job performance and compensation. “In most companies, the compliance department is not there to ferret out fraud or incentivize integrity; it’s there to run control checks to reduce errors, and to put the finger on anyone inside the company who has an unhappy tale about regulatory or financial chicanery. Bottom line: do not assume the compliance department is your friend,” Burns noted in “Whistleblowers Pre-Flight Checklist.”

	Don’t go to the press before deciding whether to file a Qui-tam. That would be a fool’s errand. If your allegations are published, the “public disclosure” will probably be fatal to any lawsuit. While a news story may give the fraudsters heartburn for a few days, they will deny the allegations and the story will disappear. Or, worse, it will describe you as a disgruntled employee. You will be fired and perhaps blackballed in your industry. It is also possible that you will be sued for slander, which could cost hundreds of thousands of dollars to defend.

	Find a Super Qui-tam Attorney You Really Like

	Stanford Law Professor David Engstrom studied more than 4,000 Qui-tam suits filed between 1986 and 2011. His work concluded that “Counsel specialization and experience seem to matter, and matter substantially, within the Qui-tam regime.”

	Top experienced Qui-tam attorneys, which Professor Engstrom identifies as “Super” counsel, have achieved settlements roughly four to five times those of an inexperienced attorney, whether calculated on a per-win basis ($28.6 million vs. $7.3 million) or a per-filing basis ($11.7 million vs. $2.1 million). His research also revealed that even “Super” Qui-tam lawyers rarely achieve financial settlements or judgments in cases in which the Government does not intervene. However, they are more willing to pursue cases if the Government decides not to intervene.

	Phillips & Cohen and Helmer Martins, two of the most active relator-side firms, offer a contrast. Phillips & Cohen is twice as likely as Warren Benson to achieve DOJ intervention, settlements and subsequent impositions, despite comparable numbers of filings since 1987. Phillips & Cohen “Enjoys a high DOJ intervention rate and a comparably high imposition rate, and it rarely pursues a case to settlement or judgment in the absence of DOJ intervention,” whereas “Helmer, Martins, Rice & Popham, by contrast, is roughly half as likely to win DOJ intervention in each sample case, and yet is more likely to go on to win impositions,” Professor Engstrom notes in his paper, “Harnessing the Private Attorney General: Evidence from Qui-tam Litigation,” published in 2012 in the Columbia Law Review.

	The Cotchett, Pitre & McCarthy firm, in which Niall McCarthy and Justin Berger are partners, is adamant: if they accept a case, they will continue to pursue it and relish the prospect of taking it to trial if government attorneys do not intervene. If they are saddled with a slow or indecisive government attorney, they will lobby for the Government to get out of the way. They argue that the Government can always step in later, after Niall and Justin have pursued discovery. Given a choice between a “Super” lawyer prosecuting a case and a lackluster government attorney, I will pick the “Super” lawyer every time, which concurs with Professor Engstrom’s view. “Holding all other variables (including firm experience) steady, the models imply that relator counsel with prior DOJ experience are roughly 17% more likely to win DOJ intervention and impositions. And yet, when they win, former DOJ insiders achieve impositions that are $10.6 million and $3.4 million smaller on a per-win and per filing basis, respectively, than those achieved by their noninsider counterparts,” he wrote.

	I guess cheap settlements were embedded in their psyche while at DOJ.

	Professor Engstrom’s academic research states the obvious moving forward. Look for an attorney specializing in Qui-tam, one with a lot of past success. Litigation funders can guide you to such attorneys or, google search Qui-tam attorneys. “Super” Qui-tam attorneys display their experience and successes on their websites. Pick up the phone and call those you feel have the right experience. They will gladly take your call. If you are working with a litigation funder, they can set up an appointment for you, and join you on the initial visit if you wish.

	All good lawyers will want to look you in the eye. They will set up a meeting where you can describe the fraud and present your documentation. Interview multiple attorneys. Your life will be tied up with whomever you select for years. Find one that you really like, and who offers a simple contract.

	Key Attorney Contract Terms

	Your law firm should provide legal time and all expenses at no charge to you. In exchange, they will receive a percentage of any relator awards, usually about 35% (though many Qui tam attorneys charge 40% and above, I find those rates unreasonable). If an attorney asks you to pay expenses or other costs, find someone else. Hire another lawyer to review the retainer agreement to ensure that there are no unusual terms.

	The only way you can protect yourself from a slow government attorney, or one who refuses to share discovery, is to get an agreement that you and your attorney will object to additional “Seal” time exceeding one year. This ensures your attorney will let the appropriate government attorneys know beforehand that they will have to get busy or be embarrassed in court in one year. There is no guarantee that a judge will go against a government attorney and lift the “Seal” at your request, but it could be very embarrassing for the Government lawyer—something none of them want.

	Where to File

	Before you hire an attorney, agree that you will mutually interview any U.S. Attorneys or state Attorney Generals where he or she recommends filing. A former Assistant U.S. Attorney who specialized in FCA matters recommends that relators or their counsel contact relevant U.S. Attorney’s offices prior to filing a complaint.

	If you are not convinced that a U.S. Attorney or State Attorney is interested enough in your case to diligently pursue it, or—more importantly—assure you that discovery will be a shared process, don’t file there. Find another venue . . . or don’t bother filing. As I’ve shown, when there is a partnership between the Government lawyers, your lawyers and yourself, things turn out well. If there is no sharing of discovery information, things generally do not work out. Keep in mind, these government prosecutors compete with each other to see who can bring in the most money in Qui-tam settlements.

	Seek Independent Advice

	During the course of litigation, if you ever question your attorney’s approach, make sure you understand why the attorney recommends this course. If you still have concerns, or disagree, seek independent advice. If you have a litigation funder, ask them what they think. If you don’t have a funder, contact the President of Taxpayers Against Fraud. If he can’t give you guidance, he will recommend an experienced Qui-tam lawyer who can.

	Should Whistleblowers be Worried About Violence?

	Of the more than 5,000 Qui-tam cases filed over the last thirty years, I am only aware of two instances of violence. The first, an attempted murder, occurred outside the U.S.  The Whistleblower is convinced that this would not have happened within this country. The same Whistleblower was also staked out by a private eye who sat in a lawn chair outside her home for six months. As a warning, she found animal blood spread on her porch and other areas outside.

	The case involved illegal acts from a U.S. company’s offshore manufacturing facility. After filing and immediately being terminated, the Whistleblower was violently forced off a cliff while driving home on a curvy mountain road. Shortly after the victim awoke in a hospital, a physician appeared and said he was Chief of Staff and a close personal friend of the manager who perpetrated the fraud. He promised to “personally” take care of the Whistleblower.

	Realizing what that meant, the Whistleblower immediately snuck out of the hospital, flew to the U.S., and checked into a hospital for the care needed. There were no further hostilities in the U.S., and the Whistleblower’s lawsuit eventually recovered hundreds of millions of dollars for taxpayers.

	The second act of violence occurred in Southern California. After being fired and blackballed from his industry, a Whistleblower was so financially strapped that he was reduced to feeding his young family mostly Ramen noodles. One afternoon, the family came home and found their dog had been brutally murdered and left on their doorstep. Written in the dog’s blood was one word: “STOP.” Shortly thereafter, the Whistleblower received over $1 million of litigation funding, which allowed his family to live a normal life until receiving his relator award two years later. He found a job in a different industry. His life is good today.

	While violence is very rare, it is a good idea to take reasonable precautions. As explained to me by a former Secret Service Agent, a simple and effective precaution is to simply be observant for anything out of the ordinary at your home. A car that seems out of place, or a person loitering whom you do not recognize. When in doubt, call the police. Assume that a multibillion-dollar defendant will hire someone to go through your trash. Shred any personal financial documents, or documents related to your case. Install a good home protection system. Today, these are relatively inexpensive.

	Make Sure Your Evidence is Solid

	As mentioned earlier, Jack Grynberg has filed the second highest number of Whistleblower lawsuits. Among them are claims against more than 300 natural gas companies, alleging they underpaid royalty amounts owed to the United States and Indian tribes. After many years of litigation, the cases were dismissed. The judge ruled that Grynberg had misrepresented information he obtained from FOIA (Freedom of Information) requests to create misleading exhibits, which allowed the case to survive the original motions to dismiss. The judge determined that Mr. Grynberg’s actions were frivolous and awarded $16.8 million in fees to the various defendants. The Tenth Circuit U.S. Court of Appeals affirmed $14 million of the award.

	One of the tenants of the Qui-tam statute is that if the Government does not intervene, and the lawsuit is thrown out by a judge, then the Whistleblower is on the hook for all the defendants’ costs if a judge determines the lawsuit frivolous. Make sure your case is rock solid. Defense costs will almost always amount to several million dollars. You don’t want to be on the hook for that.

	Yet, this is exactly what happened to a former LabCorp employee. She brought what she believed was a compliance violation to her boss and management. Although she had been one of the company’s most successful sales representatives, she was terminated. The employee made a fundamental mistake by hiring an attorney with no Qui-tam experience to file a Qui-tam lawsuit based on the illegal conduct she tried to get the company to stop, along with wrongful termination claims. Because the employee believed she would have more control over prosecution of the litigation if she paid her attorney hourly, she refused a contingency agreement.

	Six years later, a federal judge dismissed her case. After paying her attorney $5 million, she was hit with a $7 million order from the judge to pay LabCorp’s defense costs. The poor woman faced bankruptcy.

	Qui-tam lawsuits cannot involve a state defrauding the Federal Government, though it can involve a county or city defrauding the Federal Government. With IRS claims, the Whistleblower must provide credible information about tax theft exceeding $2 million. For SEC and CFTC claims, the Whistleblower must provide specific and credible information that results in at least $1 million in sanctions.

	What do DOJ Prosecutors Consider When Deciding Whether to Intervene?

	The simple answer: Big, easy cases, “handed to them on a silver platter,” to quote Justin.

	I’m not saying most government lawyers are lazy, but they must manage their time and, often, an overload of cases. They are often presented with many Qui-tam cases to choose from. First, they look for the dollar amount of the false claim, knowing they will probably have to spend as much time on a $1 billion-dollar fraud as a $20 million fraud. They also know they will be battling an army of the best lawyers money can buy, particularly if suing a public company. If the company is private, they face the added concern the company will not be able to afford a reasonable settlement.

	DOJ spent between four to seven years going after six private companies described in this book: HDL, BlueWave, Singulex, Atherotech, Boston Heart and True Health. Three went bankrupt, and three claimed “diminished capacity” to pay. Under DOJ internal guidelines, which do not allow the bankrupting of companies, they negotiated settlements averaging eight cents for every dollar stolen; furthermore, some settlements were paid over five years. HDL played DOJ and declared bankruptcy shortly after negotiating its settlement; even the reduced settlement amount was not paid. Just like the Government, Whistleblowers must ask if the defendant has the financial resources to afford a settlement amounting to at least 50% of the fraudulent claims.

	There is one exception where prosecutors might intervene in a small dollar claim, or against a private company with suspect ability to pay: if they want to make a point. However, don’t count on this happening while considering a Qui-tam. The odds stack strongly against DOJ wanting to make a point with small dollars that may be difficult to collect.

	Prosecutors look for a roadmap that a twelve-year-old could follow, along with supporting documents. The more documents, the better. Lining up credible witnesses to testify also helps. In our cases, we routinely prepared document requests that the Government could simply transfer to their stationery, even though prosecutors always made changes and could take a year before sending it out. Some government lawyers liked PowerPoint presentations, while others refused to see them. They just wanted to ask questions during the relator interview.

	Prosecutors look for a fatal legal issue, and the experience and success of the Whistleblower’s attorney and law firm. While the Government will see if there is already a case on file against the same defendant(s) based on the same fraud, it may take them years to determine it, as happened with our original California Qui-tam. It was only after four years of discovery that we learned someone else had filed a similar Qui-tam a few months before us. Prosecutors will also research whether the fraud has been publicly disclosed—an automatic dismissal to your lawsuit.

	The main purpose of the relator interview is for prosecutors to judge the honesty and credibility of the Whistleblower.

	▪      Is he/she believable?

	▪      Will a jury like the Whistleblower?

	▪      Can the Whistleblower succinctly summarize the fraud and supporting evidence?

	▪      Is there anything in the Whistleblower’s background indicating dishonesty, moral turpitude, or a felony conviction?

	▪      Did the Whistleblower file previous lawsuits that failed?

	▪      Has the Whistleblower ever been sued? For what, and what was the outcome?

	▪      Is there anything in the Whistleblower’s employment history to raise eyebrows?

	Negative answers to any of these questions may result in a quick non-intervention decision, no matter how solid the roadmap and evidence. Recognize that the Government will have performed a thorough background check before the interview.

	Do Not Violate “The Seal”

	In 1986, a Congressional amendment began requiring that complaints be sealed for sixty days to prevent the defendant from learning of the suit while the Government investigated the allegations. This is known as “The Seal.” Congress’ core purpose was to allow the Government to investigate claims “prior to the defendant’s learning of the litigation” and to “prevent alleged wrongdoers from being tipped off that they were under investigation.” If the seal is breached, defendants can file a motion to have the complaint thrown out.

	For some people, it is very difficult not to discuss your plans, particularly if a company has filed against a competitor. Numerous courts have distinguished between two kinds of disclosures, holding that a relator’s disclosure of facts about the fraud does not violate the FCA’s seal requirement, because facts alone may not “tip off” the defendant and thus do not imperil the Government’s investigation.

	In the United States ex rel. Gale v. Omnicare, Inc., the court declined to find that disclosures to the relator’s spouse and supportive colleagues violated the seal. The court noted that “[b]reaching the seal involves public discussion of the filing of the complaint,” and disclosures to a spouse were not public. Similarly, the Fourth Circuit, in considering a First Amendment challenge, noted that “The seal provisions limit the relator only from publicly discussing the filing of the Qui-tam complaint.” Both courts paid particular attention to the primary legislative purpose animating the FCA’s seal requirement: to avoid “tipping off” the defendant, thus impairing the Government’s investigation.

	Taken together, these holdings add up to the common-sense proposition that relator disclosures made during the seal period do not violate the FCA’s seal requirement, so long as they are sufficiently private and do not create a substantial risk that a defendant will learn of the FCA filing.

	Still, common sense suggests Whistleblowers not discuss their case—or if they do, keep it minimal. Whatever else you do, do not speak to the press. If a story is published based on information you provided, or someone you told, your claim will be thrown out subject to a Seal violation motion by defendants or the DOJ.

	Whistleblowers who seek litigation funding should ensure a robust nondisclosure agreement (NDA) is in place. A nonpublic disclosure of case information to a litigation funder, accompanied by a robust nondisclosure agreement that binds both relator and litigation funder and recites the seal, does not violate the FCA’s seal requirement. Communications between a litigant and funder, when conducted privately and pursuant to a robust NDA, create little risk that the information might fall into the defendant’s hands.

	Courts that have rejected waiver arguments by defendants have also keyed on the fact that litigation funders have powerful incentives to prevent disclosure of case information to opposing parties, since such disclosure might impair their ability to attract future clients.

	Wearing a Wire

	Several Whistleblowers have been asked by the FBI to wear a wire. (Thus far, I have not.) Before you worry about being detected, know that today’s technology is very sophisticated. It is not like in the movies, where you wear a wire attached to your body. The FBI sometimes provides a phone that looks exactly like an iPhone. Set it on a table, and it records anything within three and a half feet. Another device can be attached to a woman’s purse to record and videotape conversations. It is very small, about the size of a dime. Just point it at the person with whom you are speaking. They also have a device that looks just like a pen. Place it in your breast pocket to record and videotape conversations. Another looks exactly like a Starbucks gift card.

	If the FBI asks you to wear a wire, it is a strong sign the Government likes your case.

	Non-Intervention

	DOJ typically declines 75% or more of False Claims Act cases. The rate is even higher with SEC, CFTC, or IRS Whistleblower cases. Most of the declined cases are brought by individuals without legal counsel, or by attorneys without significant Qui-tam experience.

	However, some of the largest False Claims Act recoveries were initially declined by the Government (GlaxoSmithKline, Pfizer, Northrop, Amerigroup). After years of discovery by the Whistleblower attorneys, DOJ eventually intervened.

	If you get a notice of declination, I offer a few suggestions. First, ask why the prosecutors have made this decision, and ask for all documents they collected. They might surprise you and provide access, though this did not happen in my declined cases. Use your own documents or those the Government collected, which contradict the reasoning behind the declination. Present them to the DOJ or State Attorney General. It is entirely possible that the Government attorneys did not ask the right questions. If so, educate them.

	Keep the prosecutors informed during discovery. Call them before subpoenaing documents from state or federal agencies. Send them copies of pleadings and motions. If the defendants file a summary judgment motion, go back to the prosecutors and show the evidence you have collected and give them a “closing argument.” Judges give much more credence to a case if the Government has intervened. Try to convince the prosecutors before a summary judgment motion that they should intervene to help avoid the case being thrown out.

	The Government always retains the right to intervene at any time. Sometimes they will intervene as settlement discussions are going on, so that they can control the settlement. In our Boston Heart case, after declining to intervene, DOJ secretly entered into settlement discussions four months before the scheduled trial.

	Relator Award

	Nearly all first-time relators file not for financial gain, but to stop a fraud on taxpayers. Still, the Qui-tam statute rewards plaintiffs who successfully pursue a case after declination. Awards for government-intervened federal cases amount to 15–25% of the settlement or verdict proceeds. The amount depends on the extent to which the relator and/or the plaintiff attorneys contributed to prosecution. When the Government declines to intervene, and relator’s counsel successfully prosecutes the case, the award is increased to 25–30%.

	Criteria used by DOJ to calculate an increase from the lowest percentage mandated in the statute include:

	▪      The relator reported the fraud promptly.

	▪      When learning of the fraud, the relator tried to stop it, or reported it to a supervisor or government.

	▪      The Qui-tam filing and/or ensuing investigation caused the offender to halt the fraudulent practices.

	▪      The complaint warned the Government of a significant safety issue.

	▪      The complaint exposed a nationwide practice.

	▪      The relator provided extensive, firsthand details of the fraud.

	▪      The Government had no knowledge of the fraud.

	▪      The relator provided substantial assistance during the investigation and/or pretrial phases of the case.

	▪      At his deposition and/or trial, the relator proved to be an excellent, credible witness.

	▪      The relator’s counsel provided substantial assistance to the Government.

	▪      The relator and his counsel supported and cooperated with the Government during the entire proceeding.

	▪      The case went to trial.

	▪      The FCA recovery was relatively small.

	▪      Filing the complaint had a substantial adverse impact on the relator.

	Criteria used by the Government to reduce the award amount include:

	▪      The relator participated in the fraud.

	▪      The relator substantially delayed reporting the fraud or filing the complaint.

	▪      The relator, or relator’s counsel, violated FCA procedures.

	▪      The complaint was served on the defendant or not filed under seal.

	▪      The relator publicized the case while under seal.

	▪      Statement of material facts and evidence were not provided.

	▪      The relator had little knowledge of the fraud, only suspicions.

	▪      The relator’s knowledge was based primarily on public information.

	▪      The relator learned of the fraud in the course of his government employment.

	▪      The Government already knew of the fraud.

	▪      The relator, or relator’s counsel, did not provide any help after filing the complaint, hampered the Government’s efforts in developing the case, or unreasonably opposed the Government’s positions in litigation.

	▪      The case required a substantial governmental effort to develop facts to win the lawsuit.

	▪      The case settled shortly after the complaint was filed, or with little need for discovery.

	▪      The FCA recovery was relatively large.

	Awards can be reduced from statutory minimum percentages as well. Section 3730(d)(1) limits the relator to no more than 10% of proceeds when the complaint is based primarily on public information. Section 3730(d)(3) allows the court to reduce the percentage below 15% if the relator planned and initiated the fraud. If the Whistleblower participated in the fraud, the award will be reduced or eliminated, and the Whistleblower may be prosecuted.

	When it comes time for negotiating the relator award, the DOJ will strive to get an agreement for the smallest possible payout. Government lawyers believe they hold a lot of leverage, because you and your attorneys have invested years without compensation. Your attorneys will have spent millions, and other partners in the firm may pressure for a rapid settlement to replace the firm’s capital base or pay bonuses. Whistleblowers may be facing financial Armageddon, as I did, and be in desperate need of money quickly. You have the right to go to court and plead your case to the judge, but it is far preferable to hold out for an agreeable amount with DOJ.

	What can be done to maximize your share? Start by writing out a detailed description of the hours and effort you and your attorneys have put into this case. Detail the documents reviewed, the depositions taken, and all travel. Did your team draft motions? Did you wear a wire? Did you bring a new form of fraud to the Government’s attention? Did you invest in computers and experts to analyze databases? Did the case prevent future fraud substantially? Was this case prepped and ready to go to trial? Did the Government decline the case, or allow it to come out from under seal, before they joined the action?

	DOJ typically uses several gambits to manage down Whistleblower awards. The first is to cite their own policy that Whistleblower award calculations should start at the minimum “finder’s fee” allowed by law: 15%. In a very large case, DOJ attorneys will say that they rarely go over 15%, citing their own “guidelines.” “What the Department of Justice will not tell you is that their Whistleblower share ‘policy guidelines’ hold no legal weight and are, in fact, entirely made up by DOJ,” Patrick Burns noted in Whistleblower’s Pre-Flight Checklist.

	DOJ will never tell you an important truth: in many cases, the Government has awarded more than 15%. In your written justification for what you and your attorneys believe is an appropriate relator award, cite similar cases where the relator award was well above the minimum 15%.

	It’s also common for DOJ to engage in an exhausting battle of attrition. Here, a U.S. Attorney’s office will use the time-tested negotiation tactic: “Call for Limited Authority.” After extended negotiations, the DOJ attorneys will say they do not have the authority to complete negotiations, that the real decision must be approved by nameless, faceless attorneys at Main Justice with whom you cannot interact. The “Call for Limited Authority” is a great negotiating tool—except when it’s used against you.

	After analyzing similar cases that resulted in relator awards, start your negotiations midway between the lowest award by statute, 15%, and the average of similar cases. If you can justify an increase above similar cases because of actions your team took, or findings they made that differed from those cases, then start above the average, with the intent of ending negotiations at the midpoint of other cases. The better your analysis of similar cases, and the many steps your team took to assist the Government, the more likely you will end up with a fair award.

	Government attorneys may argue that a Whistleblower should get a smaller share for bringing a larger case. Don’t buy it. There is no law to support the notion, and the logic makes no sense. Why penalize a Whistleblower and his/her legal team for bringing a larger case? Isn’t that exactly what the Government wants to see more of? If the DOJ argues that their goal is to recover more taxpayer money, then the place to start is with double or treble damages levied on the fraudsters.

	Telling Your Story

	As a settlement is finalized, think about how you want to tell your story. The Government will start by issuing a press release, which, in all likelihood, will include your name. If you have a good attorney, he/she will also send out a press release that includes your name. Even if not mentioned in press releases, you will be part of the court record and easily discoverable. If the amount is significant, the press will certainly dig out your name and include it in their reporting. Film crews and television reporters may appear at work or outside your home. Be prepared with a well-scripted version of how you want to tell the story. When you have prepared your script, run it by your attorney before finalizing it.

	During the interviews that invariably follow, focus on the fraud and the fraudsters. In the record-setting California case, I focused on the three reasons I stepped forward:

	1)      To stop California taxpayers from being ripped off;

	2)      To level the competitive playing field so that smaller labs could compete; and

	3)      To rehabilitate the clinical laboratory industry that was rife with fraud.

	I also hit hard on the number of times that Quest and LabCorp had previously paid settlements to resolve fraud allegations by DOJ.

	It is a good idea to ask the reporter or producer if they’ve come up with a title for their article or segment. If they say they don’t know, proceed with extreme caution. Almost every story has some sort of title or “slug” (brief description) attached from the moment it is assigned. Before agreeing to any interview, talk with your lawyer, who will probably want to rehearse your answers to several questions.

	Not all news stories are the same. If you’re interviewed, focus on timely news stories about the case. Reporters will generally not pry into your personal life on a news assignment. Their job will be to focus on the fraud, and how the fraudsters were brought to account. Among the questions you can expect to hear: “Why did you come forward when no one else would?”

	This dynamic changes entirely with profiles or human-interest stories. It can become dangerous, even. Reporters will almost always focus on the money you received, and how you’re going to spend it to “change your life,” rather than on the fraud. I have given interviews and then worried mightily, awaiting how my words and account would come out in print or on TV. Reporters and producers may seem sympathetic to your story while working another angle unfavorable to you.

	Sit with your attorney and discuss the laws governing slander, libel, and tortious interference. The safest course is to stick with the facts and evidence put forth in the complaint. After your great victory, the last thing you want is to be sued for something you say during a press interview after the case is over. Also, it is a good idea to share credit. Mention that the settlement could not have happened without your attorney and the work of government lawyers. Mention your attorney by name, as well as the lead government attorney.

	Government press reports usually state the amount of the relator award; the press will assume you received it all. You haven’t. For starters, you’ll have to give your attorney his or her share, usually 33–40%. You may have to split the remainder with other relators. If asked how much money you received as the relator, the best answer is “A few percentage points of the settlement.” Leave out the dollar amount.

	With IRS, SEC, and CFTC cases, Whistleblowers are treated as confidential informants rather than plaintiffs. These agencies do not disclose the name of the Whistleblower, your attorney, or your law firm, and they do not issue press releases. The SEC and CFTC will issue a very short “notice of covered action” statement that will not name the defendant company, but rather, only the size of the award and settlement. The IRS issues nothing on individual cases, but does release a Whistleblower office annual report. However, it too does not include individual case information.

	Bittersweet Endings

	After all is said and done, Whistleblowers tend to feel remorse that things didn’t turn out right. Somehow, their consciences complain that the process was unfair. Even most of the highly successful Whistleblowers attending the 2017 TAF retreat thought the process unfair. This is part of the David vs. Goliath struggle you enter when filing a Qui-tam lawsuit—and it can definitely get ugly. Whistleblowers file cases to right a wrong and to stop taxpayer fraud by corrupt executives. Most will be fired and have a hard time finding employment within their industry. The majority are blackballed. Many will have to relocate away from company towns. Many will suffer severe financial distress, depression and divorce.

	Many Qui-tam lawsuits flame out and are dismissed by courts soon after they are unsealed. My own experience illustrates this. Once the California DOJ received its money in my case against the Blood Brothers, the state turned a blind eye to the fraud that resulted in the settlements. Within the industry, I became known as the $70 Million Man, rather than the person who risked all trying to level the playing field for thousands of smaller labs. Yet, within myself, I felt that I failed to stop the fraud or level the playing field for smaller labs. While many lab executives applauded my efforts, the fraud continued, and no executives suffered any consequences for their illegal activities. In my eyes, success would have meant the complete end of the frauds, and nothing less.

	Like me, many of the most successful fraud fighters in the world, assembled at the TAF 2017 retreat, expressed it was “just not right” that their cases resulted in them losing their jobs or careers, and some their families. Meanwhile, the guilty company executives who designed, operationalized, or winked at the fraud kept their jobs, promotions, stock options, and retirement packages. None went to jail. The “Davids” hadn’t slain their Goliaths; they had only given these conmen a black eye at best. Shareholders were stuck paying the penalties and fines. Whistleblowers go through Hell attempting to right a wrong—and the Goliaths barely notice. How is this fair?

	In time, you will come to value and understand your story of integrity as the true legacy you leave to family and friends. True justice will not be found in the short term, but the world bends slowly towards a better place thanks to those rare few who, at substantial risk to themselves, stand up, speak up, and fight for all of us. Your fight is your legacy. No one can ever take that away from you.

	Find a Good Tax Lawyer and Financial Planner

	If you are one of the lucky ones, about to recover a large, long-awaited Relator award, consider the tax consequences of where you reside. If you live in California, for example, you will pay a 13.3% state income tax. Would you be just as happy living in Nevada, Texas or Florida, which do not collect state income tax? Notes Robert Wood in “Whistleblower Tax Problems,” published in Wood Tax Alert in 2019, “The laws governing residence and domicile vary, but most of the steps that are appropriate to establish or move one’s residence are common sense. These include physical presence, intent, voting, driver’s license, and vehicle registration. Be aware that high-tax states, and particularly California and New York, may claim that you are still a resident after you receive your recovery. If you plan your move well in advance and follow the advice of a tax professional, you can reduce any chance of controversy.”

	If you beat the long odds and are fortunate enough to receive a large Relator award, you will need to prepare for how to invest your award. This is critical, since many who receive large settlements have never worked with that much money in their lives. If you don’t plan, it’s amazing how quickly the money will disappear. At least one six-figure recipient was bankrupt five years later. “An estimated 70% of people who receive a financial windfall won’t have any left within a matter of a few years,” according to the National Endowment for Financial Education.

	Consider the number of sports multi-millionaires who have suffered bankruptcy. Allen Iverson, a great shooting guard, eleven-time NBA all-star and member of the Basketball Hall of Fame, earned over $200 million during his career—yet was reportedly broke shortly after retiring. He even stated during a divorce hearing that he “could not even afford a cheeseburger.”

	It is always tempting to splurge after receiving a large sum of money. You will certainly be contacted by relatives and friends seeking financial assistance. You will need to develop a financial plan with three professionals you trust: an accountant, a financial advisor, and an estate lawyer. Noted Tom Anderson in a 2013 Psychology Today article, “Build a moat and put in a gatekeeper: Though you may have enough new cash to build an actual moat, you should have a trusted adviser to act as a buffer between you and the legions that want a piece of your wealth. Having a gatekeeper can shield you from all the unwanted requests for money.”

	Make sure the financial advisor has at least 15 years of experience and frequently works with people in your situation. Conduct a thorough reference check on anyone with whom you plan to do business. Ensure that your team works together, aware of investment and spending decisions you are considering. Pay off all debts except your home loan—right away. This includes credit cards, auto loans and personal loans. Second, set aside money for college if you have children.

	Finally, don’t forget charitable giving. Access to wealth can open incredible opportunities for helping others, whether in your local community or on a global scale. Think about the causes that matter to you. Would you like to donate money toward environmental protection, assistance to the homeless, funding breast cancer research, or supporting your Alma Mater? Your financial advisor can suggest a variety of tools for charitable giving and help you create a financial plan that reflects your personal values.

	If you win a substantial award, it will be reported in local and possibly national newspapers, radio, magazines and TV. And, you will become much more noticed. After the California case, I received a call from a high school basketball teammate I had not heard from in over 40 years. One of the Whistleblowers I met at the 2017 retreat told us how her pastor had requested a $1.1 million loan, even though the church owned considerable assets to use as collateral for a bank loan. The Whistleblower realized the loan would never be repaid. On another occasion, a star of a TV series filming nearby approached this same person outside the restaurant she had just opened. The star hit her up for a $50,000 loan for tennis lessons for his girlfriend, so that she could compete for the U.S. team in the upcoming Olympics.

	It is much easier if you refer all requests to your financial advisor. He or she will have no problem saying “NO,” and saying it all the time.

	At the 2016 TAF annual meeting, Executive Director Patrick Burns drew a half-dozen successful Whistleblowers into a room to discuss anything they chose. We spent much of the time discussing tax attorneys and where to invest our awards. No one could recommend a tax attorney they trusted. Several of us had used the same tax attorney and come to the conclusion that he was both untrustworthy and outrageously expensive. As a group, we are still looking for someone we can recommend.

	At the 2017 Whistleblower retreat, I learned about “Whistleblower Stress Syndrome.” Two of the top 10 Whistleblowers suffered such deep feelings of loss and sorrow because they could no longer work for the companies whom they reported for fraud, and could not find other employment. They felt guilty about how much money they had received.

	Clearly, Whistleblower Stress Syndrome is real. Seek professional counseling if you experience these feelings.

	 

	 

	


Chapter 32

	How the Government Can Improve Qui-Tam Success

	Looking for an issue that will create near-unanimous agreement in the United States today? There aren’t many, but you’ll find practically everyone lining up on the same side when it comes to the continuously increasing costs of healthcare. Already unsustainable, they continue to get worse, in large part due to healthcare fraud.

	In 2019, costs associated with healthcare totaled 17.8% of the gross domestic product; these costs will increase to 19.4% in 2020, according to estimates. Rising healthcare costs “Reduce the resources available for other worthy government programs, erode wages, and undermine the competitiveness of U.S. industry,” noted Daniel M. Berwick, MD, MPP, and Andrew D. Hackbarth, in the Journal of the American Medical Association.

	The problem is severe—and so is the fraud. In 2007, federal officials took a big step forward by setting up the Medicare Fraud Strike Force, which randomly visited nearly 1,600 businesses in Miami, which is Ground Zero for Medicare fraud. What did officials learn? Nearly a third of those businesses, 481, did not exist. Regardless, the nonexistent businesses billed Medicare for $237 million in 2006, according to a 2012 article in Forbes.

	Medicaid fraud is just as bad, or worse. New York City has been a huge problem for Medicaid fraud, with one former official suggesting that 40% of NYC’s Medicaid payments are “questionable.” The New York Times, in a multi-story exposé published several years ago, reported that a Brooklyn dentist had filed 991 claims in one day. Later, Forbes reporter Merrill Matthews pointed out the extent of the fraud, as well as the Government’s inability to get their eyes on what matters most in healthcare costs to taxpayers—fraud!—in a striking way. “When President Obama pushed through Obamacare, he cut more than $500 billion (over 10 years) in future Medicare spending in order to claim the bill was paid for. A better option would have been to aggressively target Medicare and Medicaid fraud, which could have provided the same amount of savings, and possibly more,” he wrote.

	In 2011, the FBI estimated that up to $234 billion was lost to healthcare fraud annually—or $2.3 trillion over ten years. Imagine if we recovered just 10% of that; we could make a huge improvement in the system. Yet, in 2019, DOJ announced that it collected just $2.6 billion in settlements and fines, the lowest sum in more than a decade, and but 1.3% of the FBI’s annual health care fraud estimate. “Some criminals are switching from cocaine trafficking to prescription drug fraud because the risk adjusted rewards are higher: the money is still good, the work is safer and the penalties lighter,” Reuters reported.

	There is a lot of room for improvement in government enforcement, particularly with Medicare and Medicaid expenditures totaling more than $1 trillion annually.

	How do we go about changing that? Reducing crime requires a simple, singular mindset: white-collar crime does not pay, and fraudsters will be severely punished. However, this has not been the case. The lack of criminal prosecutions and reliance on “affordable” civil settlements telegraphs a DOJ tolerance to financial healthcare fraud. A few examples:

	▪      JP Morgan paid $13 billion in 2013 for the fraud perpetrated during the subprime mortgage crisis of 2006–2008. However, none of its executives were severely punished. In fact, CEO Jamie Dimon received a 74% pay raise.

	▪      Hospital Corporation of America (HCA) paid $1.7 billion for its multiple frauds, committed between 2000 and 2004. At the time, it was the largest healthcare fraud in history. No one went to jail or lost their ill-gotten gains. CEO Rick Scott went on to become Governor of Florida and a U.S. Senator.

	▪      Pfizer paid $2.3 billion in 2009, setting a new healthcare fraud record. Its CEO retired the following year with a $23 million golden parachute. Three years later, Pfizer settled another fraud for $491 million.

	▪      Davita Healthcare Partners was fined $450 million in 2015. The company’s CEO remains one of the highest paid healthcare executives.

	▪      In 2011, Big Pharma giant Merck, with a market capitalization of $180 billion, pled guilty to criminal fraud and paid over $1 billion in settlements and fines to the DOJ and 43 states. In 2008, the company paid $650 million to settle Qui-tam lawsuits about overcharging Medicare and paying kickbacks to doctors for dispensing the drugs Mevacor, Vioxx, Zocor and Pepcid. At the 2016 TAF meeting, one prosecutor described Merck as “organized crime masquerading as a drug company.”

	In these massive frauds, the perpetrators did not go to jail, lose their bonuses or stock options, or get fired. Some CEOs even received major pay increases. If they got away with taxpayer fraud, received huge pay raises, did not pay for the Qui-tam settlements themselves, and continue to make fistfuls of money, who is left to pay settlements and fines to the DOJ and states?

	Shareholders. That’s not just.

	In my decades of business experience, I have learned two key management tenets:

	      unless people are held accountable for poor performance it will continue; and

	      what gets done is not what is expected but what is inspected. I believe the following nine suggestions are keys to improving Qui-tam success and reducing white collar fraud.

	1)      Government attorneys must work with plaintiffs, as the Qui-tam statute was designed by Congress; In the Quest and LabCorp cases in California, active collaboration between government attorneys, the plaintiff (me), and plaintiff’s counsel (Niall and Justin ) enabled us to achieve settlements of $300 million. In six subsequent states, most of which refused to team with us, combined settlements amounted to only $5.5 million—despite working with the same defendants, facts, and essentially the same laws as California. This also occurred in six federal DOJ cases where we had no collaboration. All were taken over by Main Justice. To date, monies recouped by DOJ have amounted to $5.6 million, leaving the fraudsters to keep $1.4 billion stolen from taxpayers. DOJ collected less than 1% of taxpayer theft. What does this record say about the noncollaborative state and federal prosecutors?

	In order to fully comprehend the magnitude of success where cooperation existed, these graphs offer apt illustration. The first relates to state cases and the second to federal cases taken over by Main Justice in Washington D.C.

	 

	[image: Millions $ Recovered - State Cases]

	The following graph shows the cash recoveries in my DOJ cases.

	[image: Main Justice Performance - 6 Cases]

	In a Jan. 16, 1993 op-ed piece in The New York Times, “Abe Lincoln vs. the Justice Department,” the modern-day Congressional herald for Whistleblowers, Senator Charles Grassley (R-IA), stated exactly what I have experienced. “The Justice Department has been consistently hostile to Whistleblowers.” He further observed, “Perhaps the Executive Branch dislikes citizens interfering in the cozy relationships it has with defense companies and other public contractors.”

	This attitude cannot be allowed to continue. If government attorneys will not follow the intent of the statute and work with Whistleblowers and their counsel, they should be relocated within the DOJ. Taxpayers can no longer tolerate such arrogance by government attorneys that collect only 2% of total taxpayer dollars wasted on fraud.

	2)      Financially incentivize individual DOJ offices and government attorneys. First, the office side. If a settlement totals twice the actual damages, then apportion 20% of the added amount to the DOJ office responsible for prosecuting the case. This would allow for hiring additional staff or paying other expenses.

	If prosecutors win a large settlement, give them something beyond their government salary. After depositing the actual damage award, allocate a bonus of 2% of all monies awarded beyond actual damages (up to $100,000) for each attorney on the prosecution team. This would create a bonus equaling 66–90% of a government attorney’s salary, incentivizing them to hold out for larger settlements. If the IRS can pay bonuses, why can’t DOJ?

	A major reason some DOJ offices take so long to make an intervention decision is that their Qui-tam departments are understaffed. Some attorneys juggle as many as 60 cases and lack the resources to properly investigate and litigate. If we want to get serious about waging war on fraud, let’s fund the effort like it’s a real war.

	Who would pay for these awards, bonuses and incentives? The Fraudsters, after returning all illegal payments.

	3)      DOJ should track and internally publish news on recoveries and average intervention time by office and lead attorneys, focusing on three-year annual average and previous year totals. Armed with this performance data, DOJ can hold their prosecutors accountable and remove poor performers from Qui-tam practice. It is almost impossible to fire government employees, but they can be reassigned or transferred. Inform all attorneys in the Qui-tam departments of DOJ that the least successful 20% will be transferred each year. In this way, government prosecutors will get the message that they are expected to perform. Slow-walking cases or accepting lousy settlements will not benefit their careers.

	4)      Constitute an Advisory Board to review performance at least twice a year. I suggest that the Board be chaired by either the U.S. Vice-President or Attorney General, joined by:

	▪      Attorney General

	▪      One senior criminal U.S. attorney and civil U.S. attorney from main DOJ

	▪      Two Whistleblowers experienced in multiple cases

	▪      Two “Super” Qui-tam plaintiffs’ attorneys

	5)      Require that members of the Board of Directors and Officers reimburse all payments they received while the fraud was taking place. This would incentivize scrutiny from the top. Boards would be motivated to bring in outstanding compliance professionals who report directly to them.

	6)      Ban any CEO and top corporate officers of any company entering into a settlement agreement, or convicted of fraud, from working for any company that bills federal or state governments for five years.

	7)      Implement the “Dennis Fenwick 2X Rule,” named for the assistant Attorney General in California who worked with us on the Quest and LabCorp case. Do not settle any case for less than twice the total of fraudulent payments. In my experience, government prosecutors don’t understand that companies simply cannot afford the downside of going to trial. They should push for an early trial date. The closer to trial and potential devastation of the company and individual fraudsters, the more likely defendants will accept any settlement, even if it means selling the company to pay the settlement. Further, should the company lose at trial, the Board of Directors will certainly face serious shareholder lawsuits and potentially civil RICO (racketeering) lawsuits. I don’t see how any Board of Directors would roll the dice on such potential devastation of their companies and themselves.

	The only problem with the 2X Rule? Many government lawyers are afraid to actually try a case. It’s hard to believe, but very true. To avoid trial, they accept small settlements. In one of our cases, an Assistant State Attorney General completely panicked when, after a routine motion hearing, the judge set an early trial date. Her actual words were: “Oh my God, what are we going to do?” Niall calmed her down and assured her that he would try the case, with her in the second chair. However, her panic was very revealing of a larger problem.

	Far too many government prosecutors believe it is easier to pursue drug lords who cannot afford “white shoe” attorneys, rather than face off against white-collar fraudsters and their armies of the best lawyers money can buy. Those legal armies will file motion after motion, requiring a lot of work some attorneys don’t want to invest. However, if they cooperate with plaintiffs’ attorneys, they will do much of the motions, administrative work, and document review. In some cases, plaintiffs’ attorneys have actually stationed attorneys inside DOJ offices for this purpose.

	On September 10, 2015, The New York Times reported, “After years of criticism that it has coddled Wall Street criminals, the Justice Department has prioritized the prosecution of individual employees and not just their companies.” The Times story discussed the “Yates memo,” wherein Deputy Attorney General Sally Yates outlined new rules in a memo to civil and criminal investigators. (Yates, as you might recall, was fired by President Trump on January 30, 2017 after she instructed DOJ lawyers not to make legal arguments defending Trump’s executive order on immigration and refugees.) The rules applied pressure on corporations to turn over evidence against their executives.

	“Corporations can only commit crimes through flesh and blood people. Companies will not be able to obtain credit for cooperating with the Government unless they identify employees and give up evidence. Credit for cooperation can save companies billions of dollars in fines and decide whether they end up with a civil settlement or a criminal charge. It’s only fair that the people who are responsible for committing those crimes be held accountable. The public needs to have confidence that there is one system of justice and it applies equally regardless of whether that crime occurs on a street corner or in a boardroom,” the memo stated.

	8)      Get tougher with companies caught in multiple frauds. The “fraud scoreboard” is pretty frightening—because the penalties are light. Quest has entered into settlements more than ten times. LabCorp, Pfizer, GlaxoSmithKline, Abbott Labs, Schering-Plough, AstraZeneca, DaVita, and Bank of America are among several other multibillion-dollar companies who have settled multiple times. In almost all cases, the companies were required to enter into a compliance agreement for up to five years, agreeing not to commit illegal acts during this time. Imagine that: signing an agreement to promise you won’t break the law for five years. How about never again?

	However, these agreements appear to be worthless. Despite signing a compliance agreement, Singulex continued its same illegal activities. Why not? DOJ has done nothing to enforce the settlement or compliance agreements. The same thing happened in California with Quest and LabCorp; the state did nothing to enforce these agreements. The General Counsel to the Governor even requested a meeting, afraid that the state Department of Health Services and DOJ would allow the frauds to continue. He was right. As far as we can tell, nothing was done to stop the illegal activities after the settlement and compliance agreements.

	One of the country’s most esteemed federal judges, Jed S. Rakoff of the Southern District of New York, makes the same point about corporate settlement and compliance agreements. Judge Rakoff argues it is necessary to prosecute the executives responsible for the frauds. In his review of Too Big to Jail, by Brandon Garrett, published in The New York Review of Books, Judge Rakoff cites the pharmaceutical giant, Pfizer, as a shining case in point.

	“In 2002, Pfizer—having been threatened with prosecution for one of its subsidiaries’ paying large bribes to a managed care company to give preferred status to one of Pfizer’s drugs—entered into a deferred prosecution agreement that required it, among other things, to create and implement a compliance mechanism that would uncover illegal marketing activities and bring them to the attention of its board. None of the employees who paid the bribes, approved their payment, or concealed their true purpose were prosecuted.

	“Two years later, however, the company was again facing prosecution for similar illegal marketing activities that had continued at the same subsidiary. Still, no individuals were prosecuted. Instead, the subsidiary entered a corporate plea, and Pfizer itself entered into a second deferred prosecution agreement that required even more extensive steps to uncover illegal activities, stop them from being carried out, and bring them to the attention of its board.

	“Yet notwithstanding this second agreement, in 2007 still further criminal marketing activities by another of Pfizer’s subsidiaries—which had illegally promoted off-label marketing of a human growth hormone with dangerous side effects—led to another corporate guilty plea by a Pfizer subsidiary and still another agreement by Pfizer to increase its requirements that its employees comply with the law. Once again, no individuals were prosecuted.”

	“Despite these three consecutive deferred prosecution agreements requiring enhanced compliance, in 2009 Pfizer, the parent company, was detected engaging in the same lucrative but flagrantly illegal marketing activities, including bribes to doctors to promote off-label uses of Pfizer’s drugs, bribes to medical journals to publish articles promoting such uses, and much more. And how did the Department of Justice deal with the fact that, despite all the prior deferred prosecution agreements and promises of enhanced compliance, the same illegal marketing activities had now come to pervade the parent corporation itself?”[image: Image]

	“The Government did not prosecute the senior executives who were alleged to have known of, in some cases orchestrated, and in other cases covered up these illegal activities. Instead, the Department of Justice entered into still another deferred prosecution agreement with Pfizer by which it paid penalties of $2.3 billion, which the Government trumpeted as the largest criminal fine ever imposed to that date, but which analysts suggested was a small fraction of the profits derived from the illegal activity.”

	“As the Department of Justice stated in announcing this ‘historic’ settlement:

	Pfizer has agreed to enter into an expansive corporate integrity agreement . . . [that] provides for procedures and reviews to be put in place to avoid and promptly detect conduct similar to that which gave rise to this matter.”

	What would incentivize ethical behavior?

	First, in all compliance agreements, stipulate that companies put $2 million into an escrow account for the length of the agreement. Inform employees that if they bring any suspicious activities to the attention of management, the company will be required to investigate and issue a formal report within sixty days. A copy of the report will be distributed to the employee, the Board of Directors and, most importantly, to the OIG and DOJ lead attorney on the case. If the company concludes that the activity is illegal and false claims amount to more than $2 million, the employee will receive $1 million from the escrow fund. If the company does not complete the report in 60 days, the employee will receive the entire $2 million. If the company concludes that the activity is not illegal, and the OIG or DOJ disagree and take action resulting in a settlement greater than $2 million, the employee will receive $6 million.

	9)      Send document requests of the kickbacks to recipients. This will get the attention of fraudsters and their clients, and probably scare many clients to stop taking kickbacks. The DOJ seems to refrain from going after recipients of cash bribes, so prevalent in the clinical laboratory and pharmaceutical industries. Someone told me once that the DOJ refrained because it might create an adverse effect on the defendants’ businesses. So what! Their businesses engage in illegal activities! Why let recipients of cash bribes off the hook? Clients receiving the largest amounts should be forced, at a minimum, to return at least twice what they received in bribes.

	10)      Incentivize regulators and government attorneys to ensure that frauds stop for good after settlements are reached. Create legislation making it a crime if government attorneys and regulators turn a blind eye to credible evidence that frauds are continuing. Such egregious behavior by government officials should not be tolerated. (This suggestion was first recommended to congressional oversight committees by Harry Markopoulos.)

	If implemented, these suggestions can accomplish several things. First, they strongly encourage employees to come forward, and motivate company BODs to better monitor potential illegal activity. Second, they provide more funding for DOJ offices, financially incentivize government prosecutors to be more aggressive in negotiating truly punitive settlements, and eliminate slow or ineffective prosecutors from DOJ Qui-tam departments. The last suggestion incentivizes regulators and DOJ attorneys to ensure that companies cannot continue the very frauds for which they entered into settlement and corporate integrity agreements.

	The best deterrent of all? I’d go with something applied by Assistant U.S. Attorney Joseph Minish in the Biodiagnostic Laboratories case: imprison the fraudsters and those who received kickbacks, and require them to return fraudulently received taxpayer monies and kickbacks.

	 

	


Epilogue

	
 

	In the fifteen years since I took the Whistleblower plunge, my journey has been a scary roller-coaster ride, filled with more downs than ups.

	Marcia and I lost Hunter Laboratories when Quest and LabCorp retaliated. We were forced to sell at a bargain basement price. Just before the 2011 California settlement, against Quest and LabCorp, we faced professional and personal bankruptcy. The stress was almost impossible to handle. Without Marcia’s strength and leadership, we would have lost everything. She alone pulled Hunter Laboratories through the months leading up to the settlement. I was a basket case.

	After proceeds from our bargain basement business sale were added up, Marcia and I lost $15 million in the business. We were fortunate to do well in the Qui-tam recovery. Thank goodness our marriage survived.

	I never anticipated that government lawyers would refuse to work with us. The exceptions were California and Florida, whose assistant Attorneys General were terrific to work with, and U.S. Attorneys in several cases currently under seal. I also never dreamed that a sitting Governor would sabotage his own Attorney General’s case, as happened in Florida. Or that a judge would throw out a case because the State Attorney General took a long time to prepare it. You don’t toss cases due to solid preparation! Or that we would face outright hostility from prosecutors, with Virginia being the worst.

	As I reflect on my journey from Silicon Valley entrepreneur to fraud fighter, I arrive at one inescapable conclusion: While not able to even the laboratory competitive playing field, I feel I’ve made a dent in some fraudulent schemes that make the industry unfair and steal from taxpayers. Since I began, nineteen settlements have been secured with eleven different companies. Three ended in bankruptcy after the press exposed their frauds. Jurors convicted the Health Diagnostic Labs CEO and BlueWave founders of bribes made to physicians, and a $114 million fine was imposed. Just before this book went to press, DOJ criminally indicted one of the BlueWave and later True Health executives.

	Sadly, other labs continue their schemes. “The Blood Brothers,” Quest and LabCorp, continued the very frauds for which they were prosecuted and signed settlement agreements. After three years, Quest convinced the California legislature to abandon the lowest charge law.

	The False Claims statute is widely considered the single best weapon against taxpayer fraud, greatly eclipsing what DOJ and state Attorney Generals are able to identify and prosecute on their own. As good as the statute is, and as hard as I have worked to stop healthcare fraud, white collar crime will continue to flourish unless government prosecutors change their behavior and implement the recommendations made in Chapter 34. How can that be? Well, white-collar crime pays; fraud is the fastest-growing segment within healthcare. No one in my cases went to jail and only one was even criminally charged. No one from the two largest fraudsters, Quest and LabCorp, were terminated or lost bonuses.

	My Qui-tam partners, superb attorneys Niall McCarthy and Justin Berger, have reservations about filing another state Qui-tam lawsuit outside California. I believe a state filing is not worth the effort anymore. Instead, I will insist on filing cases in federal court to include the state claims.

	We believe federal judges may be fairer than state judges. In more recent cases federal prosecutors have shared discovery and worked with us.

	In a recent conversation, Niall, Justin and I concluded something quite stark: the facts of the fraud, the quality of the Whistleblower and documentation he/she brings, and the experience of the Qui-tam attorneys, are critical but so is the luck of the draw. Which Assistant U.S. Attorney receives the case? Who will the judge be? If prosecutors will not share information and work with Whistleblowers and their attorneys, if a judge does not want to be bothered with a Qui-tam case, or they hold a large company defense bias, Qui-tam lawsuits are doomed. Even if Whistleblowers get Assistant Attorney Generals to work with them, DOJ Headquarters in Washington, D.C. will automatically take control of all cases with settlements estimated over $1 million.

	At the Taxpayers Against Fraud 2019 Annual Meeting, the Acting Director of DOJ’s Civil Division Fraud Section, Andy Mao, gave an impassioned speech telling the 400 attorneys in attendance that DOJ welcomed the opportunity to work side by side with Whistleblower attorneys. Mr. Mao stated that the DOJ has limited resources and needs their support. In my experience, this attitude has not filtered down to the main justice lawyers working for him. We have been told time and time again that Main Justice has a policy of not sharing discovery materials. I hope that someone in DOJ or Congress will take this book seriously, and that changes will result.
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Attorney General Jerry Brown Throws Down—
Massive Medi-Cal Fraud Case Against Medical Labs

“Through massive fraud,
overcharging and kickbacks,
| these medical laboratories have
| siphoned hundreds of millions
| of dollars away from the state’s
Medi-Cal program.”
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