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I will go for the benefit of the ill,

while being far from all voluntary and destructive injustice.

—Oath of Hippocrates, 450 BC
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PREFACE

This book excavates a widespread, yet barely explored, medical specialty: the torture doctor. This is a work of medical anthropology. It describes how physicians collaborate with governments to create, inflict, and conceal practices that are intended to inflict severe pain and suffering. It recounts how human rights activists have pushed reluctant governments and medical associations to bring torture doctors to imperfect and rarely imposed forms of justice.

I am a recently retired professor of internal medicine. I practiced medicine and taught medical ethics for thirty-five years. The American Society of Bioethics and Humanities gave me its Lifetime Achievement Award. Work with refugees took me to places ripped apart by war and torture. I have met many torture survivors. They are even among the professors and students of my teaching hospital in Minnesota. They work in grocery stores, as journalists, or as taxi drivers. The US Office of Refugee Resettlement estimates that 500,000 torture survivors live in the United States, a total roughly equal to the number of persons with Parkinson’s disease. Think about that number; every adult knows someone with Parkinson’s disease. Stigma makes torture survivors invisible. Many are ashamed to tell their histories. Many people, even doctors, do not inquire about the cause of a person’s nightmares or scars. Silence pushes torture below its rightful place on the national agenda, inhibiting survivors’ rehabilitation and delaying reform of governmental and medical community policies.

People often ask those of us who rehabilitate survivors or who study torture, Why on earth would you do that? The question usually means that the topic is too distasteful or painful to contemplate. Ironically, many people who ask this question relax at home by watching torture for entertainment on a crime procedural or spy drama. For six years I served on the Board of the Center for Victims of Torture in Minneapolis. The center staff are as skilled as they are gracious and profound. I do not know of any who consume torture for entertainment.

In May 2004 I saw photographs of US soldiers abusing prisoners in Iraq. Questions came to mind: Where were the doctors of Abu Ghraib prison? Why had they not intervened when they saw the injuries? I sought the answer by reading tens of thousands of government pages that had been declassified by the American Civil Liberties Union’s relentless barrage of Freedom of Information Act requests. I expected to learn how the United States had suppressed doctors’ protests. The truth was much more disheartening. Physicians and psychologists did not protest; rather, they assumed central roles in abusive interrogations. They designed and monitored torture. Pathologists falsified death certificates to prevent public discovery of torture. I wrote many articles and finally a book, Oath Betrayed: America’s Torture Doctors. I indexed the declassified documents and posted them on a website at the University of Minnesota’s Human Rights Library, where they were heavily used by lawyers and scholars.1

My interests then went global. I tracked the practices of torture doctors and the efforts to punish them around the world. I set up a website, The Doctors Who Torture Accountability Project. I am deeply grateful to Jay Lieberman, Mike Engelstad, and Laurie Walker, who designed the website. In 2015 I wrote an ebook, Doctors Who Torture: The Pursuit of Justice, which drew from some of the material on the website as I continued to compile information. The website was decommissioned at the end of 2017. Its files and many more are transferred to this book. My global study conformed with my experience in the United States; torture doctors rarely face accountability.

This book builds on two pathbreaking books that are now decades old. The American Association for the Advancement of Science published The Breaking of Bodies and Minds: Torture, Psychiatric Abuse, and the Health Professions in 1985.2 The British Medical Association published Medicine Betrayed: The Participation of Doctors in Human Rights Abuses in 1992.3 These books built on the anecdotes of their time and pointed to the need for study and reform.

Writing a book inevitably becomes an obsession. I am indebted to my wife, Joline Gitis, who is the special kind of person who can live with someone who pursues this kind of topic. Our gardens and dogs and horses (and I suppose cats) keep our home in equilibrium. Don Jacobs, my editor at Georgetown University Press, was encouraging and helpful. Sarah Deamer labored on the citations. The editors, production staff, and copyeditors at Georgetown University Press were supportive and skilled. I am grateful to the staff of Minneapolis’s Center for Victims of Torture and of the Human Rights Program at the University of Minnesota Law School. I am deeply grateful for the support of the faculty and staff of the University of Minnesota’s Center for Bioethics, who understood that this work is integral to the field of medical ethics. Each of these institutions embodies the humanity and intellectual energy of civil society. That spirit is the target of torture. That spirit alone will vanquish it.


INTRODUCTION

Faustino Blanco Cabrera did not set out to be a torture doctor, but when his government turned to torture, that is what he became.

In 1976 Lieutenant Dr. Cabrera worked in the prisons of Argentina’s military junta during its Dirty War. His job was to assess prisoners undergoing torture and tell the guards when to ease up on those who were supposed to live. He provided minor medical care to prisoners under torture who were supposed to live for a bit longer. He created and signed death certificates falsely asserting that imprisoned men or women who had been murdered by the state had died of natural causes. In 1983 the military junta fell from power and Cabrera slipped into private practice as a psychiatrist.

Twenty-three years later, in 2006, Cabrera’s work as a torture doctor was discovered. He was tried and sent to prison. He was soon mysteriously freed and abandoned his family to move to another part of Argentina, where he practiced for six more years.1 In 2013 his background was again discovered during a medical license renewal. The horrified medical staff revoked his hospital privileges on the grounds that he had misrepresented his past.2 The provincial government accepted a petition declaring him persona non grata for “notorious moral unworthiness.” As the petition put it, “his bad faith is shown by the fact that he has a medical license, hiding within the very healthcare system the abuse of which justifies this petition to expel him.”3

An Argentine court tried Cabrera for torture, falsification of death certificates, and crimes against humanity. At the time his second trial began, one of Cabrera’s psychiatry patients was a man with posttraumatic stress disorder (PTSD) from being tortured by the same junta that had employed Cabrera. The man’s daughter was also one of Cabrera’s patients. Her mental illness had resulted from the terror of living in hiding during her father’s imprisonment. Until Cabrera’s arrest, neither father nor daughter knew that their own physician had worked for the torturing regime that had traumatized them. In 2013 the daughter sat quietly in court watching her psychiatrist being sentenced to seven years in prison for being an accomplice to the terror that caused such suffering to her and her father.4

I learned of this story from an Argentine friend. A week after Cabrera had been sentenced, I began to compile materials for a book describing the practices of torture doctors and the efforts to bring them to justice.

Many people know that some Nazi doctors were tried after World War II for atrocities and vicious “experiments” on persons held in concentration camps. A few physicians were executed; a few were imprisoned; a few were acquitted. The vast majority of the Nazi doctors who were apprentices to the Holocaust were never brought before the bar of justice. Some people think that the trial of Nazi doctors at Nuremberg was the precedent for punishing Dr. Cabrera. The truth is not that straightforward. For thirty years after World War II, doctors had complete impunity as they collaborated with torture regimes around the world. In the mid-1970s an invigorated human rights movement began bringing government officials who violated human rights to justice in domestic tribunals in the countries where they had committed their crimes. It was the expanding reach of that development, and not the Nuremberg precedent, that snared Dr. Cabrera.

It is appalling but accurate to assert that many more physicians oversee torture than work to rehabilitate torture survivors. Torture doctors work for democracies such as the United States, Spain, and the United Kingdom. They assist sadistic practices in states like North Korea or Saudi Arabia. They devise techniques to minimize scars that might someday serve as evidence. They falsify medical records and death certificates to camouflage torture as the cause of an injury or of death.

This book tells how human rights advocates are trying to drive the threatening wedge of accountability between physicians and torturing regimes. This effort seeks to mobilize at least a few more physicians to refrain from lending their knowledge, skills, and medical privileges to the work of torture. Human rights advocates hope that some government official might pause in the midst of the ferocity and wonder, Will doctors betray our dirty work, if not out of a sense of justice, perhaps out of fear that their medical community or a court might call them to account for complicity?

This book describes an unexplored wreck. I have excavated only shards of the immense ruin of torture doctoring. Hundreds of anecdotes are described in these pages. But many more are missing. Documents have been destroyed or are hidden in sealed government archives. Witnesses, victims, and perpetrators have silently died. I have tried to avoid being gratuitously graphic. There are no photographs. The first half of this book is necessarily explicit, as it tells of the work and reasoning of torture doctors. Some readers might experience secondary trauma, especially if descriptions awaken memories of earlier assaults. Read in sips. The book lifts as it proceeds.

This collection of story fragments is not amenable to statistical analysis, solid causal inferences, or extrapolations. Yet a reader may fairly expect me to venture some opinions and working hypotheses for future scholars to explore. In meeting that expectation, I will be cautious to point out my limits, and I expect to live with future judgments on my efforts. The book compiles examples of what courts and medical licensing boards and medical associations have done to hold torture doctors accountable. I will build from that material to focus on what the medical profession can do to more effectively address the problem of the impunity of physicians who abet torture. I am not qualified to write a treatise on how domestic or international law might remedy this problem. My aim is to better equip civil society and the medical community to mobilize against torture doctors and thereby advance the cause of preventing torture.

This book’s four parts unfold from describing the problem to describing the emerging solutions and finally to proposing further reforms.

Part 1, “Meet the Torture Doctors,” summarizes what is known about doctors who torture. The first chapter, “Dr. Chand Sees a Burned Boy,” tells the story of a doctor in Guyana whom the police summoned to see a boy they had brutally burned. Dr. Chand gave minimal treatment and left the boy in police custody without reporting the injuries. Chapter 2, “Who Are the Torture Doctors?” describes what is known about the attitudes and motivations of doctors who assist torture. The next chapter, “What Is Torture?” surveys the definitions of torture in a human rights context and summarizes research about the utility of torture for interrogation. Part 1’s closing chapter, “What Is a Torture Doctor?” takes on the surprisingly complex task of defining a torture doctor.

Part 2, “A Time of Impunity,” shows physician complicity with torture to be a global practice. Although few physicians abet torture, all torturing regimes rely on physicians to assist with or conceal torture. Chapter 5, “Judging the Nazi Doctors,” recounts how the post–World War II Nuremberg vow to hold torture doctors accountable instantly gave way to the priorities of the Cold War. Chapter 6, “A Global Map of Torture Doctors,” surveys worldwide practices of torture doctoring, including some regional or cultural variants. Chapter 7, “The Paradox of the United Kingdom,” shows how the leading nation against physician complicity with torture has given impunity to its own torture doctors and how it disseminated the practice of medical monitoring of flogging throughout its former colonies, protectorates, and the Commonwealth.

Part 3, “Humanists and Healers,” describes how an insurgent human rights movement took on the impunity of torture doctors. Chapter 8, “Humanists for Human Rights,” sketches how nonphysicians articulated the right to be free of torture and, through fiction, introduced the reality of torture doctors to the public. Chapter 9, “Healers for Human Rights,” is the story of how the antitorture human rights movement collaborated with clinical experts to create science-based forensic methods to bring torturers to justice. The final chapter of this section, “Organized Medicine’s Condemn and Abide,” surveys decades of post–World War II medical ethics codes that condemned physician complicity with torture, all the while carefully evading the task of how to hold torture doctors accountable.

Part 4, “The Dawn of Accountability,” looks at the post–World War II record of instances where medical associations, licensing boards, or courts have undertaken to hold doctors accountable for complicity with torture. Chapter 11, “Innovations,” looks at the initial wave of challenges to medicalized torture in the former Soviet Union and South Africa and then at a modest but remarkable cluster of cases in which torture doctors were held accountable as military juntas in Uruguay, Chile, Argentina, and Brazil collapsed. Chapter 12, “Globalization,” traces the spread of accountability to encompass greater numbers of nations and physicians. It shows that despite the headlines, few torture doctors are ever called to account. A separate chapter is spent on “Impunity and the US War on Terror.” In the United States medically supervised torture and complete impunity went hand in hand. The last chapter of this book, “Promoting Accountability,” proposes how to evaluate progress in holding torture doctors accountable and how to better foster this process. Perhaps most important, it discusses why it is important to do so.

We can be firm in calling torture “evil” even as we recognize that torture doctors are largely banal careerists. Physicians’ insights, motivations, and courage vary. Although it is not true that every physician can become a torturer, it is true that any regime can find the few doctors it requires to serve in its torture prisons. The integrity of the many physicians who will not serve in those prisons illuminates the baselessness of the excuses “I was afraid” or “I was under orders” that torture doctors offer after their regime has fallen and they are facing justice in public squares. Many torture doctors, such as those of the United States or Spain, have no legitimate fear of being tortured at all. Even in the most fascist regimes, there are always doctors who take enormous risks to expose torture and heal the survivors. Their brave and clinically expert witness illuminates maliciousness that was supposed to be beyond prosecution. Were it not for their professionalism, this book would not have been possible.


PART I


MEET THE TORTURE DOCTORS




1

DR. CHAND SEES A BURNED BOY

On October 29, 2009, at 5:30 p.m., police summoned Dr. Mahendra Chand to attend to an injured prisoner. The police had detained a fourteen-year-old boy, Twyon Thomas, and brought him to the La Grange Police Station in Guyana on the north coast of South America. The police then transferred Twyon to the Leonora Police Station. They tied him to a chair, put a sack over his head, and secured it with a string around his neck. They beat him on his head and body in an effort to get him to confess to a homicide. There was no reason to believe Twyon was connected to a homicide, and no such charges were ever brought. Twyon felt a cold liquid running between his legs and onto his genitals. A police officer set the alcohol on fire, badly burning the boy.1 The police then took Twyon to Vreed-en-Hoop Police Station and sent for Dr. Chand, who had been contracted to serve as a police doctor for the previous twelve years.

Dr. Chand arrived at the station and saw two policemen standing near his “patient,” a boy with a bag over his head and wearing a shirt but with his burned genitals exposed for the physician to examine. Dr. Chand did not speak to the boy. He did not introduce himself. He did not ask the boy’s name. He did not remove the bag over the boy’s head. He focused on the burns as the police instructed. Dr. Chand saw what he later described as “first degree burns on the genital area, upper thighs and lower buttocks.”2 Newspaper photographs of the burned child show extensive second- and possibly third-degree burns through the skin and baring the muscle.3 The doctor did not ask the police or his patient what had caused the burns. He did not look for other signs of torture, such as bruises from beatings under the boy’s clothes or beneath the bag that concealed his face, even though the circumstances gave ample reason to believe that other injuries were present. He told police to treat the boy with oral antibiotics, analgesics, and an antiseptic cream. He did not make a medical note for the police or for his own office records. He later claimed that he told the police to take the child to a hospital, but he did not record this instruction. The police denied that he made such a directive.4 He did not report the abuse.5 With no record of medical treatment, if the police had decided to disappear Twyon, the doctor would never have been connected to his death. Although the boy begged the police to take him to a doctor, the police detained him for four more days.

Finally, the police released the boy to his parents, who took him to a hospital for treatment. The Guyana Human Rights Association (GHRA) heard about the case, saw photographs of the burns, and learned of Dr. Chand’s involvement. The organization protested to the Guyana Medical Council. The Catholic Standard, a diocesan newspaper, published the GHRA’s point of view.6 In response, the furious Dr. Chand wrote to the local newspaper stating that the GHRA “mischievously resorted to capricious, spurious and slanderous allegations which I suspect were crafted to satisfy some sordid or malicious intent.” The rest of this letter deserves an unedited quotation:

On the said day, I was called out by the police administration to see a patient about ten kilometers away from my home at six PM, a time very much outside my normal working hours. I readily agreed to go and see the patient. I would like to ask the GHRA whether acting beyond the call of duty is an act of callous indifference.

On arrival at the Vreed-en-Hoop Police Station, I saw two ranks [police officers] in the inquiry area and introduced myself to them. After a short wait, I was presented with the said patient who was naked except for his head, which was covered with a bag. At this point, I must point out to the GHRA that the bag “was not tightened at the neck with a string” and that the patient was breathing comfortably.

The injured area was exposed and that was solely my concern and focus. On examining the area I concluded that the patient was suffering from 1st degree [superficial] burns of the genital area, upper thighs and lower buttocks (5–9%). I did not see any other “areas of brutality” as alleged by the GHRA, nor did I see any signs of dehydration as alleged by the GHRA. I did mention verbally that the patient should have been carried to the hospital. Again I ask the GHRA whether this is callous indifference.

I had a stamped prescription which I had walked with in anticipation of any medication that needed to be prescribed and I did prescribe antibiotics/analgesics and an antiseptic cream. This fact was misleadingly left out of the article based on a release from the GHRA. Again, I ask whether this is callous indifference or complicity to torture.

I never said that the patient was okay. In the given circumstances where no stationery was available and in a non-clinical setting, I did the best I could and acted with a clear conscience. I should like to make it clear that I have been practicing medicine in the Guyana Police Force for the past twelve years and I have always treated patients presented to me with care, sensitivity and concern, whether they be ranks from the Guyana Police Force, detainees from the lock-ups or prisoners.

I have never ever knowingly or unknowingly encouraged torture, neither have I ever participated in any cover-up or “down-play.” I left the Vreed-en-Hoop Police Station with the assumption that the patient would have been carried to the hospital as soon as it was possible to do so. To accuse me of a dereliction of duty and passive complicity with torture I consider to be most insulting and incorrect, and a sinister attempt to vilify and malign.

I refute the news article in the strongest possible terms and request that the GHRA stop forthwith associating me with direct, indirect, passive or active torture. I am not that kind of person, nor am I that kind of doctor. I urge that all of the unfounded and derisive remarks about me be retracted, and also that I be issued with an unconditional apology. Finally, I would suggest to the GHRA to cease casting aspersions in the media and to focus their energies more on some real humanitarian work in the prisons and underprivileged areas of the country.

Yours faithfully,

Mahendra Chand7

As has happened in many other torture doctoring cases, grateful patients wrote public testimonials attesting to Dr. Chand’s compassion and skill.8 Attesting to the fear of reprisals by the police in such situations, anonymous newspaper letters argued for censuring Dr. Chand.9

The Guyana Medical Council conducted an investigation, confidentially conveyed the results to Dr. Chand, and gave him one week to reply.10 When he did not respond, the council censured Chand and suspended his medical license for two months for passive, silent complicity in torture.11 The minister of health unexpectedly intervened and asked the council to reconsider the suspension.12 According to one article, quoted here with its original paraphrasing and capitalization, the minister explained,

“What is going through my head is one, the doctor was not part of any torture . . . the doctor was placed in a position that he had two options . . . One to walk away, remember the doctor took a Hippocratic oath of doing no harm because he did ask them to take off the bag [but the police refused],” the minister said.

The minister said one of the options the doctor had was to walk away and “in which case we would have all sacrificed him because we would have said he should have taken care of the boy because that is his job. ‘Do no harm’ that is his Hippocratic oath.”

The second option he had was to treat the patient, which he did and made a prescription and referred him, the minister said.

“So if those were his only two options he was damned if he did or damned if he didn’t,” the minister concluded.

“What I want to know from whomever, the medical council, I have asked them questions, what is any other possible options he had because maybe there was another option but right now I am only seeing two options and any doctor you would have put in the position would have ended up in trouble,” the minister said.

“Unless there is another option I can’t really blame the doctor, but I am not making the judgment I want somebody to tell me what other option . . . I am really at a point I am not certain anymore, you know when I first read the case I was as appalled as anybody else. I remain appalled but I am not quite sure if the doctor had a choice,” the minister said.13

The council then revoked the two-month license suspension and reverted to simply censuring Dr. Chand.14 The minister of health offered “no objection” to the council’s censure.15 The minister noted that Dr. Chand was loaned to the police by the Georgetown Public Hospital and suggested that the council “might want to consider any other action it might deem necessary.”16 The GHRA and several political parties characterized the censure as a “slap on the wrist.” They accused the minister of health of depriving the Guyana Medical Council of the ability to enforce professional standards.

Remarkably, the boy and his mother bravely sued for damages. Even more remarkably, they prevailed. A judge awarded the teenager 6.5 million Guyanese dollars (about US$3,000), one-fourth of what his attorney had asked. Two police officers were ordered to personally pay the family US$365, more than two months’ wages each.17 The judge identified Dr. Chand as “the Police Surgeon,” and her ruling stated that he “compounded the violations by what I consider to be a lack of sensitivity and professionalism.” Twyon, his mother, and his lawyer have all gone into hiding. Criminal charges were brought against the police officers, but because Twyon did not show up to testify, the criminal charges were dropped.18 The minority political party called for an investigation of police torture; the ruling party rebuffed that initiative. The department later promoted the two involved police officers, and the ensuing uproar led the vice president for public security to discharge the officers.19 Sadly, there is evidence of ongoing medical complicity with torture in Guyana.20

This is a commonplace story of physician complicity with torture. The physician declined to enter a therapeutic relationship with the patient. Instead, his examination, treatment, record keeping, and reporting were confined to police requests rather than his patient’s needs. The physician minimized the injuries in his reporting and did not ask the police or his patient about the cause of the burns. He contemptuously responded to criticisms by a human rights group. Under pressure from the human rights groups, a medical licensing board took up the matter and imposed a minor punishment. The government intervened to protect the physician. Yet, because a new human rights movement—one that is this book’s subject—was under way, Dr. Chand was at least called to account.


2

WHO ARE THE TORTURE DOCTORS?

The idea of a “torture doctor” is so extraordinary, so obscene that it almost defies comprehension. When people learn that I study this topic, they often exclaim, “What did you say?” thinking that they have misheard. Incredulity must be broken in order to see and undo the partnership between torture and doctoring. Physicians must be firmly on the side of safeguarding prisoners’ health and monitoring for this most injurious of human rights violations. To demystify torture doctors, we must shift from a shocked, How could they? to more probing questions. Who are these people? What motivates them? Does being physicians psychologically insulate them from the horror of their work?

Such questions have no simple answers. There are a few biographical and autobiographical comments about torture doctors, but they are not compiled in a manner amenable to qualitative or quantitative analysis. There is scant research. We may not confidently generalize from the backgrounds, recruitment strategies, or political climates of small sets of torture doctors of one era or one national experience to those of other countries or other times. The results of small, brief, contrived studies—such as psychologist Stanley Milgram’s oft-cited experiment in which forty adults were invited to the presumably safe grounds of a prestigious university and set up to falsely believe that a university faculty member was authorizing them to administer painful shocks—cannot be glibly applied to the completely different environment of filthy prisons where physicians see captives being grievously injured and murdered over several years.1

A few physicians have presided over autocratic torturing regimes.2 François “Papa Doc” Duvalier, president of Haiti from 1957 until he died in 1971, was responsible for killing thirty thousand people and torturing countless more. Dr. Hastings Kamazu Banda, a US-educated physician, killed and tortured thousands of people in Malawi from 1961 to 1994 before he was forced from office, tried, and acquitted of crimes against humanity. Dr. Bashar Hafez al-Assad presides over the torturing regime in Syria. Kurbanguly Berdymukhamedov of Turkmenistan and Félix Houphouët-Boigny of Ivory Coast (a locally trained physician) round out the list.

Then there are physicians who oversaw torture from positions as senior political officials. Such doctors often seem to subscribe to extreme nationalism or autocratic political ideologies. Several physician-politicians oversaw atrocities in the Yugoslav wars of the 1990s. Dr. Milomir Stakić quit his practice to become a senior municipal leader in Prijedor; he was sentenced to life in prison for establishing concentration camps, overseeing torture, and directing mass murder.3 As president of the Bosnian-Serb Republic, Dr. Radovan Karadžić, a psychiatrist, assumed command of the Bosnian army and was eventually convicted of genocide and other crimes against humanity.4 Dr. Milan Kovačević, a Serb anesthesiologist, died while being tried for genocide committed during his municipal administration.5 Dr. Blagoje Simić, an internist, went into city politics and was later convicted and imprisoned for committing torture, setting up concentration camps, and committing other crimes against humanity.6 One might speculate that senior political officials can easily distance themselves from the crimes committed by those under their orders. Simić protested his trial by saying that “he never hit anyone, never hurt anyone, and never pushed anyone. He said that he was leading and protecting his country.”7 The fact that none of these doctors were working as clinicians when they oversaw torture may account for why the texts of the verdicts focus on the crimes against humanity rather than on breaches of medical ethics.

In sentencing three doctors for war crimes committed during the 1994 Rwandan genocide, different courts mentioned medical ethics roughly in proportion to the proximity of the crimes to medical work. As the Rwandan genocide started, Dr. Gérard Ntakirutimana invited Tutsis, including some of his close friends, to take shelter at a hospital he managed. He stockpiled weapons for their slaughter, betrayed their location, and personally murdered people. In sending him to prison for murder and genocide, the court stated, “A doctor, he was one of the few individuals in his area of origin to have achieved a higher education and one of the rare schooled in Western universities. It is particularly egregious that, as a medical doctor, he took lives instead of saving them. He was accordingly found to have abused the trust placed in him in committing the crimes of which he was found guilty.”8 Dr. Clément Kayishema, a practicing surgeon, was a Rwandan governor who organized mass killings in nonclinical settings. In sentencing him to life in prison, the court called him “an educated medical doctor who betrayed the ethical duty that he owed to his community.”9 Dr. Eliézer Niyitegeka was not practicing medicine when, as Rwanda’s minister of information, he helped organize the genocide. His life sentence makes no mention of medical ethics.10 I am not so much interested in politicians who oversee torture, regardless of whether they have medical degrees.

I am much more interested in my medical colleagues who abet torture in the course of their clinical work. The vast majority of torture doctors are practicing clinicians. They neither hold nor aspire to political office. Some have military or police rank. Some are contracted to governments for part-time prison duties. Some have both government and private practices. Many are private practitioners whose ordinary work is interrupted when a relative or police officer brings a corpse or a tortured person for treatment and demands that the signs of torture not be noted in the medical examination, autopsy, or death certificate. Most torture doctors have no special professional distinction. A few are leaders in their medical communities. Dr. Leão Cabernite, for example, was president of the Psychoanalytic Society of Rio de Janeiro in Brazil (see chapter 11).11

There are three frames of reference for considering why doctors torture. First, one can look at the personal beliefs or personalities of physicians who do this work. Second, one can consider how a regime socializes some physicians to submerge their professionalism to complicity with torture. Finally, one can consider external pressures (e.g., fear or orders) often invoked as excuses for abetting torture.

It is simplistic to assert that torture doctors are by their nature psychopathic sadists looking for the opportunity to torture. Physicians, like anyone else, are capable of affirming the most grandiose and destructive forms of patriotism. The Nazi ideology of “race hygiene” attracted doctors to carry out genocidal eugenics policies to improve the genetic health of the population. Under this system, the state cataloged and ranked the genetic health of individuals to promote births by genetically “superior” persons and to sterilize or eliminate the others. Physicians responded to the power and prestige of this pseudoscience by joining the Nazi Party early and in great numbers.12 Adolf Hitler’s mythic “Thousand Year Reich,” like Slobodon Milošević’s “Greater Serbia,” claimed to confer a heroic authority that transcended ordinary ethical norms. It is not surprising to hear a Nazi doctor, inflated by the mythic gas of the Thousand Year Reich, say, “The moment an individual is absorbed into the concept of a collective body, every demand which is put to that individual has to be absorbed into the concept of a collective system. Therefore, the demands of society are placed above every human being as an entity and this entity, the human being, is completely used in the interests of that society.”13 It is impossible to understand how Dr. Amílcar Lobo Moreira da Silva did not realize that he was merely a cog in the grubby Brazilian prison in which he oversaw the brutal torture of hundreds of prisoners in the 1970s. And yet he wrote, “Man has used torture and assassination for thousands of years and permitted it as long as it is socially organized. It is but an instant between the Inquisition’s torture and murder of the Jews and the Nazi regime’s similar actions forty years ago. This is human nature; I am not ashamed to be part of it.”14

Many torture doctors act as if they believe they are serving necessary national policies.15 Psychological research finds that a proclivity for right-wing aggression is associated with a constellation of high fear of the dangers of the world, tough-mindedness, prejudice against outgroups, and willingness to conform to a hierarchy of dominance (in which outgroups are stigmatized as being at the bottom).16 A Chilean doctor, himself imprisoned, heard prison doctors justify the abuses and quoted a young prison doctor speaking “to me in a rather aggressive manner: ‘What do you expect? We are at war,’ taking for granted obviously that the practice of torture should be acceptable in case of war.”17 A patriotic doctor blinded by such nationalism can even rationalize dissecting people alive as being necessary to his country’s war interests.18 Such patriotism basks in the reflected light of proximity to power. Lobo’s wife said, “I was dazzled when General Sylvio Frota [minister of the Brazilian army] appeared in the office. . . . I thought it was fantastic that Amilcar was receiving the attention of someone so important.”19

Many torture doctors ferociously reject the relevance of medical ethics and human rights to their work. This rejection means that human rights is simply a political criticism and that medical ethics codes against torture have no substance. Nazi doctor Karl Brandt stood on the gallows and shouted that the Nuremberg conviction was “nothing but political revenge. . . . It is no shame to stand on this scaffold. I served my Fatherland.” Nazi doctors Karl Gebhardt (former head of the German Red Cross), Joachim Mrugowsky, and Aribert Heim had similarly combative last words.20 Professor Andrei Snezhevsky, who directed the Soviet psychiatric system that abused dissidents, complained to the head of England’s Royal College of Physicians, “The Royal College has taken a very dubious function of intervening into the inner affairs of national psychiatric associations and using mentally ill patients for political purposes.”21 He called the censure by the World Medical Association (WMA) of Soviet psychiatry for abusing dissidents a “malicious concoction.”22 The Serb doctors cited previously expressed contempt for being tried for crimes against humanity. The American Psychological Association’s Presidential Task Force on Psychological Ethics and National Security specifically refused to consider medical ethics or human rights as relevant to its work in support of psychologists who oversaw brutal interrogations (see chapter 13). Dr. Larry James, a US military psychologist who played several roles in creating and then reforming the war on terror program for abusive interrogations, expressed his disdain for the Red Cross prison inspections:

The International Committee of the Red Cross (ICRC) consistently takes a critical view of the United States. Like most other soldiers, I saw the ICRC representatives as a bunch of radical left do-gooders, mostly from Europe, who were as interested in giving America a black eye as they were in truly helping the innocent. Every ICRC rep I met had long, disheveled ’60s and ’70s hairstyles as well as Birkenstock sandals—the consummate hippie motif. They thought all of the detainees were completely innocent and only needed to be hugged more. I was seen as a devil by them, supposedly helping interrogators craft abusive interrogation practices. I hadn’t been in Abu Ghraib long before the ICRC accused me of torturing prisoners. . . . It was the ICRC who concocted the story of medical torture.23

James Mitchell, a psychologist and one of the architects of the US Central Intelligence Agency (CIA) war on terror torture program, complained about media criticism: “It’s like being caught up in a Kafka novel. . . . They’re just interested in burning down the CIA and smearing the names and reputations of people who died protecting this country.”24 The Iraqi torture doctor Mohammed Kassim Al-Byati refused to attend his judgment by the British Medical Council, telling a reporter, “So, if you think that treating people who were tortured was a crime, it’s up to you.”25 South Africa’s Dr. Benjamin Tucker, who was suspended for three months for neglecting the fatally tortured Stephen Biko, wrote curtly to the medical council, “I have been advised that in order to be re-admitted I have to apologize. I hereby do so.”26

Beyond an affinity for autocratic politics, many of these quotes express not only rage and contempt for human rights but also a feeling of being victimized by human rights and medical ethics criticisms. One hears this feeling of victimization in Chand’s letter to the newspaper cited in chapter 1. A torture doctor’s sense of being aggrieved can even extend to the prison in which he or she works. In Argentina Dr. Julio César Caserotto was on trial for torture (he died before the verdict). His midwife testified that he had said of a woman on whom he was performing postoperative care after a cesarean section in prison, “I do not know why we take care of them so much if we throw them into the river later on.”27

The torture prison differs in every way from lovely Linsly-Chittenden Hall, where the Milgram experiment took place. Linsly-Chittenden Hall is in peaceful New Haven on the campus of the prestigious Yale University; it is most decidedly not in a culture of political terror where people inexplicably disappear and then sometimes return with physical scars and nightmares that mute their speech. An advertisement drew forty adult volunteers to Linsly-Chittenden Hall. They were told that they would be advancing the cause of science by participating in a study of the effects of electric shocks on learning. A “scientific authority” directed these volunteers to administer shocks to an actor who screamed increasingly loudly as the (imaginary) electric shocks supposedly increased in intensity.28 Milgram concluded that the volunteer “torturers” surrendered their morality to authority. Unlike Milgram’s volunteers, the consciences of real torturers are never assuaged with the belief that they are acting with the consent of a “victim” at an elite university in a democracy.29

Prisons where executions are performed offer some insights into the adaptive socialization of torturers. Executioners are most likely to endorse the moral and social necessity of executions, to dehumanize prisoners, and to deny personal responsibility for the deaths. The guards, ministers, and social workers working with death row prisoners are less extreme on all these measures. With time, the staff members who are more peripheral to the execution assume views more akin to those of the executioners.30 Their sense of personal (or professional) responsibility molds itself to the institutional milieu. This response is similar to Erving Goffman’s observations in other “total institutions,” or organizations that socialize staff to institutional purposes and norms of behavior.31 The culture of total institutions stigmatizes, segregates, disempowers, and dehumanizes prisoners. In a torture prison, disparities of power and loss of empathy for dehumanized victims lubricate the machine. There may be important differences between the torture apprenticeships of nonphysician soldiers and physicians. A small Greek study of how soldiers were trained to torture found that they were selected for patriotism, schooled by brutal initiations, and then introduced to torture by witnessing it, serving food to victims, participating in mass beatings, and then taking on managerial roles.32 I do not know of any similar apprenticeship for physicians.

Dr. Robert Lifton, a psychiatrist who studied Nazi doctors and soldiers who committed atrocities during war, suggested that persons in “atrocity-producing situations” undergo “doubling,” by which they create two selves: one for personal life and one for their work life.33 In this way, a person is able to be a loving parent at home and a torturer while working at a prison. Lifton wrote that doubling is not a psychosis, a personality disorder, or a coerced adaptation. His view was based on Nazi doctors who turned the work of murder on a gargantuan scale into a technical problem to be solved to advance the Reich.34 Peter Vesti and Niels Lavik similarly suggested that torture prisons put doctors at risk of abetting torture by having supportive senior colleagues groom medical staff and by dehumanizing prisoners in the service of a grand ideological justification for the torture.35 A physician who worked with the infamous Auschwitz doctor Josef Mengele to solve the difficulties of industrial-scale murder referred to Mengele as a “commendable” optimistic man of “integrity” who “was merely acting consistently with the Auschwitz principles.”36 Philip Zimbardo, the psychologist who conducted the Stanford prison experiment in which students were divided into guards who became abusive and prisoners, said that abusive prison rules supply rationalizations to manage the moral dissonance between life inside and outside the prison.37 If Zimbardo and Lifton are correct, one might expect to see torture doctors redefine what it means to be “medical professionals” so as to decrease the contradiction between their roles as healers and their collaboration with torture.

Some torture doctors imbue their work with a sham medical professionalism. Some rationalize their work as therapeutic. In chapter 1 Dr. Chand asserted that he acted therapeutically as he abandoned the young boy to the police who had beaten and burned him. Chilean torture survivor Jacobo Timerman describes his torture doctor, whom he later testified against:

Two days have gone by without torture. The doctor came to see me and removed the blindfold from my eyes. I asked him if he wasn’t worried about my seeing his face. He acts surprised.

“I’m your friend. The one who takes care of you when they apply the machine. Have you had something to eat?”

“I have trouble eating. I’m drinking water. They gave an apple.”

“You’re doing the right thing. Eat lightly. After all, Gandhi survived on much less. If you need something call me.”

“My gums hurt. They applied the machine to my mouth.”

He examines my gums and advised me not to worry. I’m in perfect health. He tells me he is proud of the way I withstood it all.38

Al-Byati worked for the Iraqi Intelligence Agency at a prison where “horrific atrocities were committed.” He knew his patients were tortured. When they were brought to him, “they looked like somebody who had a big accident.” He gave minimal treatment and knew that the prisoners would be tortured again. As he put it, “For me, I was the one who was helping them.” He stated with some pride that “they were alive when he left,” and therefore he claimed that he had done his job “as a doctor.”39 Dr. Hans Eisele, a Nazi physician at Buchenwald concentration camp, was twice sentenced to death for lethal experiments and sadistic torture. In his autobiography, Listen to the Other Side Too, he claimed to be a humane Christian. Soviet physicians rationalized their treatment of dissidents with the diagnosis “sluggish schizophrenia,” a nonexistent disease with the cardinal symptom of belief in social reform.40 In Chile a torture doctor told Dr. Alfredo Jadresic, an imprisoned colleague, “that he had nothing to do with what was going on in the country, he was there to carry out his professional duties as a military doctor.” Jadresic added, “several [doctors] showed their sympathy for the tortured prisoners and promised they would do something.”41

A few torture doctors reduce the dissonance between their medical role and their complicity with the torture by rationalizing that they are advancing medical science. Japanese and German doctors during World War II saw themselves as patriotic physicians working in the service of science.42 Japan and Germany studied biological warfare with prisoners. Nazis studied how long men could stay alive in ice water using various kind of protective gear for seamen. The list is endless. Dr. Gerhard Rose, who was sentenced to life in prison by the Nuremberg tribunal, asserted, “Works of that nature [“experiments” giving prisoners lethal infections with typhus and malaria] have nothing to do with politics or with ideology, but they serve the good of humanity. The same problems and necessities can be seen independently of any political ideology everywhere, where the same dangers of epidemics have to be combated.”43 Dr. Carl Peter Vaernet, a Danish physician who collaborated with the Nazis, implanted testosterone-secreting glands to “cure” gay prisoners at Buchenwald.44 Dr. Karasawa Tomio, whom the Soviets sentenced for gruesome experiments on prisoners of the Japanese, stated, “I shall justify it as a doctor who engages in the benevolent art.”45

Collegiality among torture doctors reinforces membership in a deviant medical community. In Argentina, physicians shared ideas, leading to the widespread practice of falsifying birth certificates of tortured and murdered women who delivered babies while imprisoned (see chapter 11). Darius Rejali proposes that because torture has no scientific foundation, collegiality among torturers becomes the means by which local practices are taught.46 Brazilian psychiatrist Dr. Leão Cabernite oversaw torture as he psychoanalyzed his trainee-patient Dr. Amílcar Lobo, who followed in his mentor’s footsteps to become a torture doctor.47 Lobo went on to conduct horrific classes in torture for his colleagues. One female prisoner recalled,

On 20 October, two months after my imprisonment and already sharing the cell with other prisoners, I served as a guinea pig for a torture class. The teacher, in front of his students, did demonstrations with my body. It was a type of practical class, with some theoretical tips. I took electric shocks while hung in the “pau de arara” [hung upside down by a pole under the bent knees with the feet tied to the arms] and I heard the teacher say, “this is the most efficient technique.” I think the teacher was right.

As I began to feel ill, the class was interrupted and I was taken to the cell. A few minutes later, several officers entered the cell and asked for the doctor to measure my blood pressure. The girls screamed, begged, trying in vain to prevent the class continuing. The doctor Amilcar Lobo’s answer, in front of the torturers and all of us, was, “She can still take it.” And, indeed, the class continued.48

Dr. Leo Alexander, the medical adviser in the Nazi doctors’ trial, concluded that a morally lazy careerism lies at the core of most physicians who abet torture.49 The doctors are rewarded with ranks and promotions, and even medical education.50 I concur with Alexander’s assessment. Rationalizing participation in torture by relying on one’s title—i.e., therapist or researcher—and lazily accepting that this is how medicine is practiced in war exemplify sham medical careerism.

Finally, we must consider the claim that fear is the force majeure that coerces doctors to torture. When Dr. Solimaro was a prisoner at risk of torture in Chile, an army officer asked his medical opinion as to how to keep prisoners from dying of electric shock torture. The officer said we are “losing too many people.” The terrified Solimaro told the officer that medicine had no such guarantees and that the torture should be stopped.51 Solimaro also noted that doctors working for the torture prison “pretended to ignore what they saw and appeared very much guarded of talking about it.”52 The fear argument has most weight when a doctor is also a prisoner, as was the case for a few Jewish physicians held in Nazi death camps.53 However, prisoners also collaborate with torture, as in the example of Anne Spoerry. Spoerry was a medical student when the Nazis arrested her soon after she joined the French Resistance. She was sent to Ravensbrück concentration camp, where she became an informer, torturer, and executioner, fitting the careerist model. After the war she finished her medical education. She was called to account and exiled from France for her collaboration with the Nazis. She went to Africa, where she became a doctor to the poor and remained quiet about her past.54

Threats are rarely used to coerce doctors. A senior Nazi official asked two physician experts in aviation medicine to perform experiments like those that resulted in other physicians’ being punished at Nuremberg. Both refused on moral grounds to abuse human subjects and faced no retaliation.55 Gerhard Küntscher, a Nazi orthopedic surgeon, perfected his enormous surgical advance for healing broken femurs by operating on injured soldiers of all sides. He refused to speed up his work by taking concentration camp prisoners, whose legs would have been broken for him.56 Chilean doctors could decline to accept careers in torture prisons and work instead in the other parts of the health care sector.57 Research indicates that fear of torture played no role in the complicity of physicians from the United Kingdom or Israel with torture.58 Saddam Hussein asked some Iraqi doctors to torture people of their own ethnic group as a test of loyalty but not to get the doctor to pursue a career in torture.59 I know of one case in which the Nazis led a physician to fear that his loyalty was being questioned; he proved himself with the “blood-cement” of exceptional viciousness.60 Chapter 13 discusses how the clinicians who worked for the US war on terror interrogation centers could volunteer for “enhanced interrogation” services but had the option of asking to be reassigned.

Most regimes can ill afford to alienate their medical communities by coercing physicians to assist torture. Most torturing countries have shortages of physicians because physicians emigrate away from political terror and the poverty of autocratic regimes. Regimes know that a persecuted medical community can communicate and collaborate with global human rights organizations to compile and share evidence of torture. Furthermore, torturing regimes do not need many prison physicians. A couple hundred of Nazi Germany’s 180,000 doctors worked in the concentration camps.61

In judgments that were contemporaneous with the events, the WMA (in evaluating Nazi doctors) and the Chilean Medical Association rejected fear as excusing medical complicity with torture.62 The most compelling evidence against the excuse is the simple fact that a huge majority of doctors do not collaborate with torture. In fact, physician resistance to complicity with torture and the resulting collaboration with human rights organizations leaked many of the anecdotes in this book. When Dr. Muhammad Tahir in Pakistan was presented with the tortured body of a teenage boy and directed to prepare an autopsy report that did not record the torture, he told a newspaper, “I refused to compile a false post mortem report in order to save the culprits. I have taken an Oath to serve people not officials.”63

In most cases the torturer’s plaint “I was coerced” joins “I am being politically persecuted” and “If I did not do it, someone else would have done so” as self-excusing rationalizations. Claiming coercion is a way to deny personal responsibility. Brazil’s Lobo, who tortured an estimated five hundred prisoners, was not coerced. His wife, the woman who bragged about how thrilled she was about his proximity to power, defended him this way: “Forgive him; my husband had no courage. . . . [He] attended the tortured, yes but was not responsible for the torture. Was he negligent? If so, it was because he did not ask anyone for help. I want someone to tell me who he could have turned to and where he could have sought asylum. He was punished as an accomplice. The entire blame belongs to the accomplice?”64

A Coda on Dual Loyalty Ethics

Dual loyalty ethics posits that physician complicity with torture can to some degree be justified or at least understood because physicians are seeking a difficult balance between conflicting loyalties to the patient and to the government. Some dual loyalty dilemmas are reasonably well worked out. For example, the duty to respect a sick person’s autonomous choices can be weighed against the threat of allowing a serious infection to spread to the broader public. In this case a doctor might get legal permission to isolate and treat an uncooperative patient with tuberculosis. The proceedings for obtaining permission must respect due process, and the doctor must implement the least restrictive isolation possible (e.g., the shortest isolation period) until the risk to the public is gone. Given that torture is illegal under international law, causes diverse harms, and has no demonstrated utility, dual loyalty ethics does not excuse physician complicity with torture.65 Some might argue that a doctor in a torture prison may justifiably ease pain caused by torture or intervene to prevent death, for example, from lacerations caused by torture. However, since these treatments enable the torture to continue, they are not excused by dual loyalty ethics. Physicians instead must honestly record the nature, severity, and cause of injuries; endeavor to remove the tortured prisoner from the prison system; and report the abuses to human rights authorities. Ethics codes on this point are covered in chapter 10.


3

WHAT IS TORTURE?

In common crime news a “torturer” is a sadistic person who confines and repeatedly attacks a victim. Torturers are criminals; they kidnap, assault, rape, and murder. The torturer and victims know that discovery will lead to arrest and prosecution. In human rights laws and in the related medical ethics codes, “torture” has a specialized definition.

Torture: any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.

—United Nations’ Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment1

Torture: the deliberate, systematic or wanton infliction of physical or mental suffering by one or more persons acting alone or on the orders of any authority, to force another person to yield information, to make a confession, or for any other reason.

—WMA’s Declaration of Tokyo2

Cruel, inhuman or degrading treatment or punishment: should be interpreted so as to extend the widest possible protection against abuses, whether physical or mental, including the holding of a detained or imprisoned person in conditions which deprive him, temporarily or permanently, of the use of any of his natural senses, such as sight or hearing, or of his awareness of place and the passing of time.

—United Nations’ Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment

1. Torture means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a public official on a person for such purposes as obtaining from him or a third person information or confession, punishing him for an act he has committed or is suspected of having committed, or intimidating him or other persons. It does not include pain or suffering arising only from, inherent in or incidental to, lawful sanctions to the extent consistent with the Standard Minimum Rules for the Treatment of Prisoners.

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or degrading treatment or punishment.

—United Nations’ Principles of Medical Ethics Relevant to the Role
of Health Personnel, Particularly Physicians, in the Protection
of Prisoners and Detainees against Torture, and Other Cruel,
Inhuman or Degrading Treatment or Punishment3

As in crime news, torturers intentionally inflict severe physical or psychological pain or suffering. However, torture as a human rights violation differs in that it is authorized by a government with the aim to interrogate, punish, deter future crime, or terrorize or suppress dissidents or minorities. Protected by government policy, torturers have little fear of prosecution, and the victims’ suffering is compounded by the loss of hope for rescue, justice, or compensation. Victims and their loved ones know that the government will protect torturers from punishment, a protection called “impunity” (see part 2). The Association for the Prevention of Torture has extensive resources about the definition of torture.4 Prisoners who see doctors abetting torture are especially aggrieved. Nazi death camp survivor Elie Wiesel put it this way: “Am I naive in believing that medicine is still a noble profession, upholding the highest ethical principles? For the ill, doctors still stand for life. And for us all, hope.”5

One may distinguish extrajudicial torture, which is wantonly inflicted by police or soldiers, from judicial torture, which is imposed as a judicial sentence. Police or soldiers inflict extrajudicial torture regardless of whether a person has been properly arrested, charged, convicted, or sentenced.6 They may inflict it as a form of social discrimination (e.g., sodomizing homosexuals with batons), as a means to extract a confession, or as a form of vigilantism. The techniques of extrajudicial torture are limited only by the ingenuity, equipment, caseload, or fatigue of the torturers. Judicial torture is imposed as a sentence after conviction for a crime. It is specified from a small list of potential punishments. For example, a court might sentence a thief to “twenty-five full force lashes on the back with a rattan cane.” Human rights groups report that all countries that allow judicial torture also tolerate extensive extrajudicial torture. Physicians are complicit with extrajudicial torture as described in the account of Dr. Chand (see chapter 1) and with judicial torture such as flogging (see chapter 6).

Governments rationalize torture as punishing criminals, upholding orthodoxies, deterring crime, obtaining information, or suppressing insurrections, minorities, or dissidents.7 Malise Ruthven notes that torture often rests on a deeper social allegory.8 He argues that leaders of torturing nations often raise the specter of the nation as being threatened by a “Grand Conspiracy.” In this context torture is needed to battle a transcendentally powerful evil (Communists, counterrevolutionaries, Islamo-fascists, infidels, etc.), and to terrify and unify society for the struggle. For example, Hitler used anti-Semitism both to mobilize a political base and to justify genocide. The threat posed by the Grand Conspiracy justifies voiding ordinary laws or norms against torture. News media, education, and even entertainment (e.g., television shows like 24) propagandize the necessity and efficacy of torture. Laws then define “the enemy” as a special criminal class without rights. Secret prisons where human rights, due process, ordinary penal codes, or international laws do not apply are designated.

Nations contrive artful policies to explain why their torture is not real torture. Some places assert that amputating a thief’s hand is a holy mandate and therefore beyond the judgment of human laws. During the war on terror, the US government crafted novel legal interpretations to say that waterboarding (which it had previously defined as torture) was not torture, in part because death and organ failure were not intended (see chapter 13).9 Partly to forestall such wordplay, laws and ethics codes against torture define a lesser level of abuse, often called “cruel, inhuman, or degrading treatment or punishment” (see the UN definition earlier in this chapter). The intricacies of the distinctions between “torture” and “cruel, inhuman, or degrading treatment or punishment” are discussed elsewhere.10 These distinctions are not relevant to this discussion, because medical codes bar physicians from complicity with both of them. For example, the WMA’s Declaration of Tokyo, cited earlier, states, “The physician shall not countenance, condone or participate in the practice of torture or other forms of cruel, inhuman or degrading procedures.”

Conditions of Confinement as Torture

Inhumane prison conditions test the distinction between “torture” and “cruel, inhuman, or degrading treatment or punishment.” This issue is germane to prison health professionals because the UN Principles of Medical Ethics states that torture “does not include pain or suffering arising only from . . . lawful sanctions,” outlined in the Standard Minimum Rules for the Treatment of Prisoners. So far, this book has depicted torture as an official inflicting pain on a prisoner. However, a physician might work in a prison milieu that is so severe as to itself constitute torture or cruel, inhuman, or degrading treatment or punishment. Human rights advocates are clarifying when conditions of confinement constitute abuse. The issues are illustrated by the roles of physicians treating prisoners in solitary confinement (see chapter 10) or working in some refugee detention centers.

Nations often design miserable refugee detention centers to deter refugees from coming to the nation or to convince them to abandon their requests for asylum or immigration. Refugees’ rights are foundational for assessing the conditions of detention centers. International law affirms that people have the right to seek asylum in other countries, to have their basic needs met while pleas for asylum are evaluated, to have timely and fair review of petitions for asylum, and to not be involuntarily deported to places where there is reason to believe that their lives are in danger.11 Those human rights define the complementary duties of nations that refugees enter.

To deter the approach and prevent the entry of refugees from Southeast Asia, the Australian government intercepts incoming refugee boats and inters the passengers in harsh centers on neighboring islands that are sovereign nations.12 Even though the Australian government has custody of the boat people as it transfers them to the offshore centers, Australia does not grant the refugees the rights of asylum seekers on the argument that they did not reach Australian soil. The United Nations describes these detention centers as being so far from meeting basic human needs as to inflict torture or cruel, inhuman, or degrading treatment.13 Physicians in the centers are underequipped for treating medical conditions, even those caused by the centers’ harsh conditions.14 Only a few severely ill refugees are transferred to Australian hospitals for care. On occasion physicians have refused to discharge unwell patients in order to prevent them from being transported back to the offshore prisons without being allowed to submit a claim for asylum.

Australia’s medical community has collaborated with domestic and international human rights groups to denounce the policy.15 Doctors for Refugees formed shortly after the first detention center opened in 2013.16 Human rights groups often cite unnamed physicians as providing some of their information about conditions in the detention centers. In 2019 Dr. Nick Martin, who was fired because of his human rights advocacy, received an international award for his whistleblowing on the inhumane conditions in the Nauru detention center.17 Australia and the host governments of the imprisoning islands have raided relief organizations serving refugees to prevent them from reporting abuses to human rights organizations.18 In 2015, two years after the prisons opened, Australia passed the Border Force Bill, stating that anyone, including doctors, who reported conditions and human rights abuses in the detention centers could be imprisoned for disclosing state secrets.19 In July 2016 physicians groups sued to overturn that bill. The government soon issued a revocable executive order exempting doctors and health professionals (but not other aid workers) from its provisions. Some Australian doctors argue for boycotting the offshore prisons, although Australia could alternatively hire replacement clinicians from neighboring developing countries who would be less inclined to protest human rights violations.20

In 2017 the United States precipitously began separating thousands of children from their refugee parents as part of a larger policy to deter asylum seekers.21 The separations were irregularly and inconsistently documented, and the government substantially understated the number of children who were taken from relatives.22 The separations, inhumane in their conception, were so chaotic that records associating children with parents were lost, destroyed, or never created in the first place.23 Children and families were distraught. Some parents were deported without their children as young as three years old. Children were sexually abused or died in the isolated custodial centers. The United Nations High Commissioner for Human Rights opined, “Detention of children is punitive, severely hampers their development, and in some cases may amount to torture. . . . Children are being used as a deterrent to irregular migration, which is unacceptable.”24 Numerous federal and state rulings against the detention have not been effective.25 In my view these separations are akin to a form of torture or cruel, inhuman, or degrading treatment in which family members are abused in front of each other.

US medical associations have condemned the policy of separating children from families and stressed the likelihood of grave harms such as PTSD.26 However, those organizations have not reminded doctors of their personal accountability to law and standards of care regarding these children. For clinicians working in the detention centers, the challenges are more pressing than simply denouncing the policy. Physicians oversee drugging and restraining agitated, panicked children without the legally required oversight and approval of court-appointed guardians and judicial review.27 They apparently sign Fitness to Transfer forms as children are sent to other centers (even in distant states) without confirming that a relative has been informed of the location of the child or knowing whether a relative is able to travel to be near the child. These actions violate numerous professional obligations to provide medical care that is grounded on the well-being of the child and the integrity of the family and to ensure that vulnerable children are protected by due process.28 That medical associations and licensing boards have neither asserted the professional accountability of these physicians nor provided guidance to medical boards on how to investigate and penalize physicians for drugging, restraining, or transferring children to sites not known by their families is a failure to leverage physician accountability to improve the treatment of the children or increase the transparency of these centers.

A Brief History and Overview of Torture

The word torture comes from the Latin torques, “twist,” perhaps referring to the common technique of distorting a victim’s joints or torso to cause pain. Twelfth-century French officials used it as a noun, i.e., applying “the torture” to extract confessions or testimony. Four hundred years later, the noun had crossed to England. In 1591 William Shakespeare used torture as a verb throughout Henry VI. Two hundred years ago, three-fourths of the world’s people were slaves or serfs who were subject to peremptory torture.29 The Roman Catholic Church was torturing when it banned Cesare Beccaria’s 1764 essay against torture, an Enlightenment work that spoke for a European abolitionist movement.30 By 1850 European governments had largely abandoned legal torture.31 Christian churches followed suit. Islamic courts are the last religious authorities to impose stoning, beatings, and amputations. The nineteenth-century abolition of slavery was a major step in reducing torture. The prevalence and trends in torture after World War II are discussed in chapter 14. Interested readers can easily find histories describing ancient and contemporary torture. Rejali’s and Ruthven’s works cited in this chapter stand out as profound cultural critiques.

Although extrajudicial torture varies by country and culture, some practices are nearly universal.32 The prison is typically filthy. Toilets are a bucket, a hole, a corner of the cell, or less often, a toilet without a seat. Soap and water for washing are restricted; hot water is not provided. Food is dirty, boring, bug infested, and restricted. Medical attention is rare and cursory. The imprisonment begins by isolating, humiliating, and degrading the prisoner and depriving him or her of sleep. Prisoners are often kept nude and are blindfolded or held in the dark to increase their fear and sense of vulnerability. Sometimes bright lights and loud sounds are used to overwhelm senses and ensure sleeplessness. Nearly all prisoners are exposed to heat or cold. Some are hosed with cold water that is left to evaporate in cool environments. After an initial phase of isolation and brutal interrogation, some prisoners are moved to crowded cells.

Physical torture almost always includes beatings, sometimes with fists or truncheons. Some beatings are done with whips or bamboo canes that cut flesh and leave scars. Beating or caning or whipping is done on the buttocks, the back, the back of the legs, and especially, the soles of the feet (a technique called “falanga,” which produces long-lasting disability).33 Men’s genitals are routinely beaten or kicked.34 Slapping ears with a cuffed palm might be mockingly announced, “¡Un teléfono para usted!” (A telephone call for you!). This can lead to lifelong hearing loss. Blows to the head can cause a brain injury that leads to depression.35 Beatings with blunt or softened objects do not leave scars but do produce bruises; officials often wait for these to disappear before a physician, relative, or human rights advocate is allowed to see a prisoner.

A variety of abuses are less regularly used. Two-thirds of survivors report being suspended by an extremity or digit or being contorted into positions in which joints are subjected to extraordinary flexion, extension, or rotation. This can tear ligaments, tendons, and nerves or dislocate joints.36 Some prisoners are forced into small boxes or cages for extended periods. Tight ligatures are sometimes wrapped around extremities or genitalia. These can cause scars or permanent disability by interrupting the blood supply or damaging nerves. About a fourth of victims are subjected to internal and external thermal or chemical burns by, for example, being forced to drink acid, being burned with cigarettes or a torch, or having caustic enemas (e.g., acids, lye, or gasoline). About a fourth of survivors report being subjected to electric shock on the skin, under the skin, or in body cavities, including the rectum, vagina, or throat. Sometimes electric cattle prods are used to induce muscle spasms on the body or in the back of the throat. Some prisoners are given drugs that cause hallucinations, convulsions, painful muscle spasms, diarrhea, or coma-inducing low blood sugar. About 10 percent of survivors report being deprived of the ability to breath, either with a dry or wet cloth over the face or through immersion in fluid or sewage (submarino). This “water cure” differs from asphyxia-inducing waterboarding, in which prisoners are put face up, head down on a downward sloping board and then water is poured over their mouth and nose. Sometimes fluids are forced into the rectum or intestines, causing painful intestinal distention. Some regimes mutilate by pulling teeth or fingernails, cutting tongues or ears or breasts, amputating hands or feet, firing bullets into joints, or using vises to crush bones in fingers or toes. Some prisoners are castrated.

Because of shame and stigmatization, the prevalence of sexual torture is difficult to assess. About 10 percent of male survivors report being sexually abused (this figure does not include the nearly universal beating of men’s genitals).37 Of these, half report threats of castration or rape; one-third are raped or forced to perform sex on or in view of others; and one-tenth report genital electrical shocks or mutilation. Although fewer women than men are tortured, about half of women survivors report sexual torture, usually rape, sometimes in front of family members and often in the presence of other guards or soldiers.38 Persons raped during torture often suffer severe PTSD and sexual dysfunction after their release.39 Forty to seventy percent of torture survivors develop PTSD; anxiety disorders; depression; cognitive deficits, such as difficulty concentrating or learning; chronic pain; or somatoform disorders (e.g., chronic stomach pain).40

Psychological torture entails subjecting persons to extreme fear (e.g., by threatening them or their loved ones, forcing them to witness sham executions, causing asphyxia, or forcing them to watch or hear another prisoner being tortured). It also includes humiliation (e.g., forcing nudity, forcing a person to pose for pornography and telling him or her it will be made public, forcing a person to wear the underwear of the opposite sex), degradation, and stress (e.g., loud sounds or bright lights). It can further include being forced to abuse another prisoner or being subjected to prolonged social isolation, sensory deprivation, solitary confinement, or sleep deprivation.41 Some prisoners are forced to witness the rape, torture, or murder of a loved one.

Although physical torture always entails psychological abuse, some regimes argue that “pure” psychological abuse is not really torture. The claim is false. First, the fear associated with being subjected to a sham execution causes physical stress that can result in heart attack, stroke, or death.42 From the victim’s point of view, being subjected to sham executions or being put in a grave with a corpse or in a rat-infested latrine pit can be as terrifying as being beaten. Second, psychological torture is as likely as physical torture to cause PTSD.43 Third, it is impossible for a torturer to predict which prisoners will be able to psychically or physically survive torture without death or injury or without acquiring a fatal mental illness. Rates of PTSD and depression after torture are not predictable from prisoner to prisoner according to the severity of technique applied or according to whether a person has predominantly psychological rather than physical torture. Finally, the consequences of psychological torture can damage a victim’s familial, personal, and community identity.44

Torture is a holistic abuse. Prisoners are always subjected to multiple, simultaneous, and sequenced techniques, and they endure them with varying and poorly understood capacities for resilience. There is no scientific grounding for an argument that there is minimally harmful torture.

Torture for Interrogation

There are two major theories of how coercion might assist interrogation. Pain interrogation posits that people will tell the truth in order to stop pain to themselves or someone they care about. Psychiatric regression interrogation (also called learned helplessness interrogation) tries to make prisoners so psychologically dependent on the interrogator that they become truthful. In both methods, interrogators do not want the interrogatee to become so injured or psychotic as to be unable to give information. Research shows both approaches to be ineffective.45

The CIA’s Clandestine Services department sponsored eleven years of research on interrogation in Project MK-Ultra during the Cold War.46 When MK-Ultra ended in 1964, the CIA continued the research under Project MK-Search for another decade. These studies aimed to (1) develop ways to train American personnel to resist coercive interrogation and (2) determine whether it was possible that the Soviets, Koreans, or Chinese could brainwash prisoners along the lines of Richard Condon’s 1959 potboiler The Manchurian Candidate, in which a prisoner of war (POW) was programmed to assassinate a US presidential candidate. CIA-funded researchers studied Korean, Chinese, and Soviet interrogation methods in more than two hundred experiments employing hypnosis, stress, electric shock, coma, sensory deprivation, sedatives, hallucinogens, or drugs to create the symptoms of diseases or disabilities. Although the CIA destroyed its research papers, its director, Richard Helms, testified to Congress that both studies had been unproductive. A declassified CIA Counterintelligence Interrogation Manual from 1963 refers to MK-Ultra’s findings:

The threat of death has often been found to be worse than useless. . . . No report of scientific investigation on the effect of debility upon the interrogatee’s power of resistance has been discovered. For centuries, interrogators have employed various methods of inducing physical weakness, prolonged constraint; prolonged exertion, extremes of heat, cold or moisture; and deprivation or drastic reduction of food or sleep. Apparently, the assumption is that lowering the source’s physical resistance will lower his psychological capacity for opposition. . . . Prolonged exertion, loss of sleep, etc., themselves become patterns to which the subject adjusts through apathy. . . . Interrogatees who are withholding but who feel qualms of guilt and a secret desire to yield are likely to become intractable if made to endure pain.47

The 1983 CIA Human Resource Exploitation Manual came to the same conclusion: “Use of force is a poor technique. . . . However, the use of force is not to be confused with psychological ploys, verbal trickery, or other nonviolent and non-coercive ruses.”48 The Army’s Interrogation Field Manual of 1987 reiterated the same conclusions.49

The governments of Nazi Germany, China, North Vietnam, the United Kingdom, and Israel all found pain to be an unreliable interrogation technique. As prisoners disintegrate, harden, or dissociate under pain, they tend to give inaccurate, useless, or misleading information.50 Although American POWs subjected to psychiatric stress by Korean, Chinese, or the Soviet captors seemed to be more willing to make anti-American statements while in captivity than those who were tortured with pain, there is no evidence that psychological torture improved the ability of those enemy regimes to get truth from those prisoners.51 During the war on terror, Secretary of Defense Donald Rumsfeld’s advisers also cited research showing the inefficacy of harsh interrogation.52

The National Defense Intelligence College has conducted the most recent large-scale review of interrogation methods. This rich historical, theoretical, and scientific review notes, among many other things, “research indicates that a perception of coercion can negatively affect the tenor of the relationship between the educer and the source and decrease the likelihood that the source will comply or cooperate.”53

In addition to being ineffective, torture is counterproductive:

1.Inaccurate information elicited by pain stresses the limited analytic capacity of intelligence agencies. In this way the information acquired through coercive interrogation makes it more, not less, difficult for analysts to find valuable, actionable intelligence. False intelligence can lead to misguided government policies or to needless (and dangerous) missions. As the CIA’s 1963 KUBARK manual put it, “Pain is quite likely to produce false confessions, concocted as a means of escaping from distress. Time-consuming delay results, while investigation is conducted and the admissions are proven untrue.”54

2.Torture diminishes the possibility of reverting to effective interrogation methods, such as building rapport, finding common interests, exploiting a subject’s jealousy of comrades, and arriving at agreements in which prisoners come to see telling the truth as being in their best interest. Interrogators who abuse prisoners also risk forfeiting their own emotional equanimity, which is necessary for effective interrogation.55

3.Torture alienates persons who might be recruited to become informants. The CIA’s 1983 Human Resource Exploitation Manual states, “Use of force . . . may damage subsequent collection efforts.”56 Many Federal Bureau of Investigation (FBI) reports of interrogations during the war on terror tell of prisoners who refused to cooperate with interrogators because of harsh, abusive, or degrading treatment they meted out.

4.Torture tends to harden the prisoner’s political commitment and perception of the evil of the interrogating authority. Some prisoners experience torture as validating their self-importance, the rightness of their cause, or conversely, the evil of the torturing side. For example, some Palestinian prisoners tortured by Israelis considered the torture a rite of passage that bonded them to their cause, confirmed the evil of Israel, and proved their trustworthiness to comrades.57

5.Coercive interrogation is ill suited to asymmetrical warfare between a regular army and indigenous guerrillas who live among a large sympathetic population. Terrorist profiling by the regular army cannot identify the key persons in the communities where guerrillas live.58 Hundreds of citizens have bits of knowledge. Dragnets for coercive interrogation are expensive and ineffective. Proponents of interrogational torture sometimes cite unvalidated accounts of French soldiers who successfully used torture to learn about terrorist attacks during Algeria’s war for independence from France.59 Those abuses and the difficult-to-confirm successes alienated the Algerian population and fueled the resistance; France lost the war. A similar pattern unfolded in Iraq, where the release of the photographs of prisoner torture in Abu Ghraib prison was followed by a drop in Iraqi support for US forces from 63 percent to 9 percent.60

6.Abusive interrogation can foster an “arms race” between interrogators and prisoners. Targeted groups learn the techniques that will be used against their members and then prepare their colleagues accordingly. They take measures to limit the amount of damaging information that any individual can disclose.

7.Torture might increase the duration and casualties of war by causing potentially tortured adversaries to fight longer to avoid torture and capture.

8.Secretary of State Gen. Colin Powell and his chief legal adviser, Howard Taft IV, argued that torture invites retaliatory torture and encourages dictators to justify their own use of torture with the excuse that leading human rights nations torture.61

9.Evidence obtained by torture is often inadmissible at trial.62 The inadmissibility of that evidence is part of why the CIA dissociated itself from harsh interrogations.63

10.Torture damages the military, intelligence institutions, and their personnel. The CIA’s Human Resource Exploitation Manual asserts, “Torture lowers the moral caliber of the organization that uses it and corrupts those that rely on it as the quick and easy way out.” In 2003 Defense Secretary Rumsfeld’s Working Group on Detainee Interrogations warned him, “Participation by US military personnel in interrogations which use techniques that are more aggressive than those appropriate for POWs would constitute a significant departure from traditional US military norms and could have an adverse impact on the cultural self-image of US military forces.”64 It harms unit cohesion and esprit de corps.65 Torture psychologically traumatizes the soldiers who perform it. Soldiers who passively witness or who commit atrocities suffer more severe PTSD than those who kill during combat.66

11.Torture creates the possibility of prosecution of the torturers or their leaders after the torturing regime loses power.

The ticking time bomb argument is a hypothetical scenario crafted to support the moral case for torture. Interestingly, in 1879 Fyodor Dostoevsky wrote a version of the argument in The Brothers Karamazov. Ivan poses this question to his younger brother, a priest: “Imagine that you are creating a fabric of human destiny with the object of making men happy in the end, giving them peace and rest at last, but that it was essential and inevitable to torture to death only one tiny creature—that baby beating its breast with its fist, for instance—and to found that edifice on its unavenged tears, would you consent to be the architect on those conditions?”67 Ivan’s hypothetical argument was constructed to compel Ayosha to accept the utilitarian conclusion that if an innocent baby could be tortured for the social good, then it was certainly permissible to torture criminals who were a threat to society. The ticking time bomb argument is similarly crafted: If an enemy might have knowledge of an impending attack, then it is permissible to torture that person to get the intelligence needed to prevent that attack. Popular fiction, such as the television series 24, which ran during the war on terror, presents a seductive case for the ticking time bomb argument as digital clocks count down while frantic government agents work to prevent innocent people from doom. To its adherents, the ticking time bomb argument means that it is idealistic and irresponsible to ban torture.68 The argument fails in that it presumes that interrogational torture is productive, ignoring the research showing that coercion is ineffective and counterproductive.

Coercive interrogations under the ticking time bomb argument are still ethically problematic. First, what degree of certainty about a prisoner’s specific knowledge is required to justify the extreme act of interrogational torture? Can an intelligence agency use the ticking time bomb argument to justify the torture of any person allegedly affiliated with a criminal enterprise on the assumption that he or she might possess knowledge that could help avert a crime? A related corollary is, Is it moral to use interrogational torture knowing that most of those questioned will be either innocent or ignorant of actionable intelligence? If so, what does society owe the many innocent victims of torture? How can they or their families possibly be compensated? Second, is it moral to torture an enemy who is unlikely to give useful information despite being tortured? On a related note, is it moral to torture that person’s spouse or child if that is the only way to get information? Third, what are the thresholds for the degree of damage of the attack to be prevented? Is it justifiable to torture to save one person, ten, a thousand, a city? Fourth, does the ticking time bomb argument require a clock? That is, should interrogational torture be limited to situations in which evidence points to an imminent attack, or can it be used in the situation of an inchoate or long-range fear of possible attack? In real world intelligence gathering, even if a prisoner knows something about a future crime, that piece of intelligence is by itself rarely of immediate utility. Analysts must fit the prisoner’s knowledge into a larger set of information, a process that usually takes a considerable amount of time.

Some propose procedural safeguards (such as torture warrants) in which a court would weigh the gravity or probability of the crime that interrogational torture would endeavor to prevent.69 Some suggest that torture should remain illegal but that courts should allow an after-the-fact “necessity” defense, somewhat akin to allowing a person to claim the necessity of murder in self-defense. History does not justify confidence in such measures. Regimes that torture have always spread the practice far beyond the narrow justifications of the popular fictional images of ticking time bomb scenarios as they abuse a widening circle of innocent persons and ignorant opponents. As the Association for the Prevention of Torture argues in a comprehensive monograph, accepting the ticking bomb argument lights a fuse on a human rights bomb in civil societies.70
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WHAT IS A TORTURE DOCTOR?

The question, What is a torture doctor? invites a useless tautology: “A torture doctor is a doctor who tortures.” The tautology clarifies nothing. It fails because a torture doctor is a sphinx, a human face with a lion’s body. The torture doctor is a chimera of beast and healer—the immorality of torture and the moral profession of medicine. Defining a torture doctor requires understanding how those two parts make a distinctive whole.

The definition begins by inspecting the moral core of medicine. The Hippocratic precept “Do not harm” comes to mind.1 Torture harms. Torture violates respect for the health and choices of the prisoner. The preface to the WMA’s 1975 Declaration of Tokyo says, “It is the privilege of the physician to practice medicine in the service of humanity, to preserve and restore bodily and mental health without distinction as to persons, and to comfort and to ease the suffering of his or her patients.”2 The United Nations’ Principles of Medical Ethics Relevant to the Role of Health Personnel, particularly Physicians, in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment blends the moral foundation with law: “It is a gross contravention of medical ethics, as well as an offence under applicable international instruments, for health personnel, particularly physicians, to engage, actively or passively, in acts which constitute participation in, complicity in, incitement to or attempts to commit torture or other cruel, inhuman or degrading treatment or punishment.”3

In addition to being bound to the moral duty to heal, physicians are accountable to science. A physician who promotes almond extracts as a cure for cancer has abandoned science and thus the claim to medical excellence. Torture may appropriate the garb of science to claim authority, but it is at its core antiscientific. Nazi “race hygiene” was a false science created to justify segregation and genocide. The Soviets’ spurious concept of “sluggish schizophrenia” was created to justify imprisoning dissidents, invalidating their political beliefs as signs of mental illness, and to impose brutal abuse with drugs (see chapter 6). US intelligence agencies’ research had discredited the idea that coercion would facilitate interrogation long before those same agencies lifted up the gobbledygook of “learned helplessness” to empower behavioral science consultation teams (BSCTs) to brutalize war on terror prisoners (see chapters 3 and 13).

The chaotic advice in torture manuals reveals the unscientific nature of torture.4 Some manuals advise escalating harshness quickly; others say build slowly. Some say that a prisoner should never hear or see other tortured prisoners; others say that prisoners should hear fellow prisoners crying out in pain at the earliest opportunity. Lacking a scientific foundation, torture evolves from contrivance and imitation. Its regional variants are based on teaching by sponsors, local traditions, and available materials.

Finally, a medical license is a prerequisite for a torture doctor. In one sense it certifies that the practitioner has medical knowledge and skills. But torturing governments are not much interested in clinical finesse in the healing sciences. Torture is about power. The medical license comes with the authority to write official medical documents (e.g., death certificates and other medical records) and to access and order the use of certain drugs. The torture doctor puts these powers in the service of torture. For example, the knowledge of a painful side effect and the authority to prescribe it, both of which would suggest prudence and caution to a healer, become tools for the torture doctor. The authority to create official medical records and death certificates is a power for concealing torture. It is difficult to overturn a death certificate that falsely records that a prisoner died of a heart attack. Ironically, the medical license brings torture doctors within the ambit of special forms of accountability, boards that grant licenses, clinical facilities that grant practice privileges, and medical associations that are a source of prestige and collegiality after the torture career ends. These bodies, as we will see in part 3, sometimes hold torture doctors accountable for violating the duties of a medical career.

The 1975 version of the Declaration of Tokyo proposes four ways to assess a physician’s complicity with torture:

The doctor shall not provide any premises, instruments, substances or knowledge to facilitate the practice of torture . . . or to diminish the ability of the victim to resist such treatment.

The doctor shall not be present during any procedure during which torture . . . [is] used or threatened.

A doctor must have complete clinical independence in deciding upon the care of a person for whom he or she is medically responsible. The doctor’s fundamental role is to alleviate the distress of his or her fellow men, and no motive whether personal, collective or political shall prevail against this higher purpose.

Where a prisoner refuses nourishment and is considered by the doctor as capable of forming an unimpaired and rational judgment concerning the consequences of such voluntary refusal of nourishment, he or she shall not be fed artificially.

Some argue that terms like countenance, condone, complete clinical independence, and complicity in are too vague for the weighty task of judging and punishing torture doctors. They argue that a torture doctor should be judged by a set of specified behaviors.5 That behavioral definition of medical torture would set aside the tricky problem of assessing the physician against the ethos of the medical profession.6 It would be as clear and fair as a speed limit. As we shall see in part 3, the probable increase in accountability from such a behavioral approach would be small given that it does not address the critical lack of will to hold torture doctors accountable.

It is, however, possible to develop a taxonomy of torture doctoring that is more specific than the list in the Declaration of Tokyo. This taxonomy would assess the clinician in two categories of transgressions: (1) misuse of medical skills and knowledge and (2) misuse of the authorities or duties conferred by a medical license. Table 4.1 proposes the first tier of subcategories under these categories.

TABLE 4.1Taxonomy of torture doctoring


A.Misuse of medical knowledge or skills

1.The physician inflicts torture.

2.The physician misuses medical knowledge or skills to abet torture by others.

3.The physician misuses medical skills while providing treatment.

4.The physician misuses medical knowledge and skills to clear prisoners as fit for torture.

5.The physician misuses medical knowledge or skills to monitor prisoners being tortured so that the torture may proceed.

6.Miscellaneous

B.Misuse of the authorities or duties conferred by a medical license

1.The physician misuses the authority to acquire and release medical materials for the purpose of torture.

2.The physician fails to create accurate medical records in order to abet torture.

3.The physician fails to undertake the treatment of a tortured person in a manner that abets the abuse.

4.The physician fails to safeguard medical records for the tortured prisoners to use for their own interests.

5.The physician fails to report torture.

6.The physician abets abusive research on prisoners that violates established research standards.

7.Miscellaneous



The appendix at the end of this book gives case examples of what might fall within these categories. Several cautions on the anecdotes in the appendix (as well as throughout this book) must be made. First, I name countries to illustrate the diversity of nations where torture doctors work; similar actions are seen in many other nations. Second, the cited behaviors oversample open societies, where human rights reporting is possible. Closed societies, like Syria, Burma, the People’s Republic of China, or North Korea, are very difficult to investigate. The myriad of subcategories in table 4.1 and of behaviors cited in the appendix show the difficulty of creating a behavioral definition of torture doctoring. Finally, the behaviors tabulated in this book are not an exhaustive compilation of torture doctors’ work.

I do not believe that a simple list of behaviors that constitute torture doctoring can be crafted. Torturers are creative. If abusively loud sounds are barred, inaudible hypersonic noise will be introduced. If complicity with methods that leave scars is to be the definitive evidence of physician collaboration with torture, regimes will shift to methods, such as waterboarding, that do not leave scars, that is, to techniques Rejali calls “stealth torture.”7 Thus, each newly minted technique will set off a new cycle of debating the behavioral definition. Finally, torture uses multiple techniques in various sequences against persons of various debilities and resilience. Even if all the individual elements of a program of torture did not include any of a list of banned behaviors, the total, multicomponent regimen of torture could well remain deeply traumatizing.

This chapter began with a question: What is a torture doctor? I propose the following definition:

Torture doctor—A licensed physician who directly or indirectly puts (a) medical knowledge or skills or (b) the authorities, duties, or privileges conferred by the medical license in the service of “torture” or “cruel, inhuman, or degrading treatment or punishment” as such terms are understood in international law.


PART II


A TIME OF IMPUNITY
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JUDGING THE NAZI DOCTORS

The foundation for trying Nazi leaders for their war crimes was laid before World War II ended. After their failure to take Stalingrad, retreating Germans murdered civilians with ferocious intensity. In October 1943 US president Franklin Delano Roosevelt, British prime minister Winston Churchill, and Soviet general secretary of the Central Committee of the Communist Party Joseph Stalin signed the Moscow Declaration on German Atrocities, promising that those who had shed “innocent blood” would be pursued “to the uttermost ends of the earth . . . in order that justice may be done.”1 The Allies knew of the Nazi concentration camps, although they did not grasp their stupendous scale or purpose.

Ten months after D-Day, the Fourth Armored Division of the Eighty-Ninth Infantry came across the Nazi Ohrdruf labor camp, where 11,700 starving, enslaved prisoners were being worked to death to build a railroad. The soldiers were so horrified at what they saw that they notified Gen. Dwight Eisenhower, the Supreme Allied Commander. He promptly visited the camp and cabled Washington on April 15, 1945, just eleven days after the camp was discovered:

The things I saw beggar description. . . . The visual evidence and the verbal testimony of starvation, cruelty and bestiality were so overpowering as to leave me a bit sick. In one room, where they were piled up twenty or thirty naked men, killed by starvation, George Patton would not even enter. He said that he would get sick if he did so. I made the visit deliberately, in order to be in a position to give first-hand evidence of these things if ever, in the future, there develops a tendency to charge these allegations merely to “propaganda.”2

General Eisenhower soon learned that the Ohrdruf camp was a satellite of Buchenwald concentration camp, thirty miles away. Buchenwald, in turn, belonged to a galaxy of about twenty thousand Nazi prison camps. Eisenhower did not know that doctors played major roles in the Nazi death machine.3 Jews and others from as far away as Cos, the tiny Greek island where Hippocrates had founded his medical school, had been rounded up and sent to the Nazi concentration camps, where physicians selected millions to be put to slave labor and culled the weakest for murder.4 The Nazi medical profession was garbed in the pseudoscience of race hygiene, which rationalized race classifications, segregation, sterilizations, murder of the ill, and genocide of “lesser races.” In the course of this slaughter, doomed prisoners were selected to be the subjects for cruel research.

World War II showed the world that doctors could commit medical war crimes. It was a physician, Capt. John W. Thompson, who identified distinctive acts as medical war crimes, or, as he first saw them, lethal experiments on prisoners.5 Thompson was a bilingual psychiatrist, an empathic clinician, an experienced medical researcher, and a broadly read, somewhat ascetic humanist. In May 1945 Thompson was deployed to Bergen-Belsen concentration camp to help demobilize the camp. Thirteen thousand survivors died after the liberation of the camp, mostly because of the combined effects of starvation and typhus. Many prisoners were profoundly mentally ill with PTSD, anxiety disorders, psychosomatic pain, and depression.

In September 1945 Thompson was again transferred to analyze intelligence about the value of Nazi science. He thought physicians should be held accountable for committing medical crimes on behalf of the state. His insight came from reviewing a study of night vision, in which a Nazi physiologist, Gotthilft von Studnitz, had injected prisoners’ eyes to dilate the irises and then had the prisoners murdered so he could remove the eyes for study. Thompson was horrified that an experiment was predicated on murdering its subjects. By November 1945 he had compiled many such studies and wrote a memo asserting that Nazi physicians had free rein to conduct experiments and proposing the term medical war crimes. Ultimately, it was learned that Nazi doctors had infected prisoners with typhus, spotted fever, hepatitis, and tuberculosis. They tested lethal doses of poison, did surgery without anesthesia, burned people with phosphorus, cut off limbs for crude transplants, and subjected people to lethal cold or lack of oxygen. After researching the cheapest way to kill people, physicians selected chronically ill persons or those who were exhausted by prison labor to be murdered.

Thompson’s concept of a medical war crime led to the creation of the International Scientific Commission for the Investigation of Medical War Crimes, which convened a panel of physicians to review Nazi experiments that Thompson and others had discovered. The commission’s finding that the studies were cruel and without merit was the cornerstone for a criminal trial of Nazi doctors.6 Thompson’s discovery of medical war crimes obsessed him, seared him, and enabled him to profoundly mark history.

The Nazi Doctors’ Trial at Nuremberg

In 1935 the Nazi Party announced its infamous race laws at a huge rally in Nuremberg. After the war Nuremberg had a courthouse and a hotel that had not been totally destroyed by Allied bombs. As Thompson was drafting his memo on medical war crimes, the Allies were going through the task of organizing the International Military Tribunal to try Nazi leaders, as promised by the Moscow Declaration on German Atrocities.7 Most of those leaders were sent to prison or executed. After the International Military Tribunal, the United States oversaw twelve trials of war criminals before the Nuremberg Military Tribunals. The defendants were roughly grouped by occupation (e.g., medicine, law, industry, field commanders, government ministers) Thompson’s ardent and extensively documented work ensured that doctors were tried first.

United States of America v. Karl Brandt, et al. (the Nazi doctors’ trial) ran from December 1946 until August 1947.8 The defendants included twenty physicians and three men with scientific or medical oversight duties. The number of defendants was prescribed by the size of the box for seating them. At the end seven were sentenced to death, nine were given prison terms, and seven were acquitted. Brig. Gen. Telford Taylor, a bilingual American lawyer, gave the opening address. He spoke of the right to try war criminals and on four themes in the indictment: (1) the criminal conspiracy on Nazi murders, (2) the cruelty of Nazi research, (3) the lack of consent by victims of Nazi medical experiments, and (4) the lack of scientific merit to the death camp experiments. He brought together medical ethics and war crimes in his address to the court, and his remarks merit an extensive quotation:

I intend to pass very briefly over matters of medical ethics, such as the conditions under which a physician may lawfully perform a medical experiment upon a person who has voluntarily subjected himself to it, or whether experiments may lawfully be performed upon criminals who have been condemned to death. This case does not present such problems. No refined questions confront us here.

None of the victims of the atrocities perpetrated by these defendants were volunteers, and this is true regardless of what these unfortunate people may have said or signed before their tortures began. . . .

Whatever book or treatise on medical ethics we may examine, and whatever expert on forensic medicine we may question, will say that it is a fundamental and inescapable obligation of every physician under any known system of law not to perform a dangerous experiment without the subject’s consent. In the tyranny that was Nazi Germany, no one could give such a consent to the medical agents of the State; everyone lived in fear and acted under duress. . . . Were it necessary, one could make a long list of the respects in which the experiments which these defendants performed departed from every known standard of medical ethics. But the gulf between these atrocities and serious research in the healing art is so patent that such a tabulation would be cynical.

If the principles announced in the [German law for protecting animals from inhumane experiments] had been followed for human beings as well, this indictment would never have been filed. It is perhaps the deepest shame of the defendants that it probably never even occurred to them that human beings should be treated with at least equal humanity.

This case is one of the simplest and clearest of those that will be tried in this building. It is also one of the most important. It is true that the defendants in the box were not among the highest leaders of the Third Reich. . . . The things that these defendants did, like so many other things that happened under the Third Reich, were the result of the noxious merger of German militarism and Nazi racial objectives. We will see the results of this merger in many other fields of German life; we see it here in the field of medicine. . . .

The fact that these investigators had free and unrestricted access to human beings to be experimented upon misled them to the dangerous and fallacious conclusion that the results would thus be better and more quickly obtainable than if they had gone through the labor of preparation, thinking and meticulous pre-investigation. . . .

Who could German medicine look to to keep the profession true to its traditions and protect it from the ravaging inroads of Nazi pseudo-science? This was the supreme responsibility of the leaders of German medicine—men like Rostock and Rose and Schroeder and Handloser [defendants]. That is why their guilt is greater than that of any of the other defendants in the dock. They are the men who utterly failed their country and their profession, who showed neither courage nor wisdom nor the vestiges of moral character.9

Taylor did not mention Hippocrates or “do no harm.” He did not propose that medical ethics is the same during wartime as it is during peace or the same for prisoners as it is for free persons. German doctors oversaw the murders of seventy thousand disabled children and adults and millions more in camps. But as far as medical ethics goes, aside from a passing reference to race hygiene, the prosecutor focused on a person’s right to consent to or refuse being subjected to a dangerous experiment.

Medical ethics had a hard time at Nuremberg. Dr. Andrew Ivy, a celebrity US doctor, pushed his political connections to get the American Medical Association to send him to testify as an expert witness. He presented an American code of ethics as the standard of care to guide research with prisoners. Under cross-examination he revealed that he wrote the code for the Nuremberg trial after learning of the Nazi medical war crimes.10 To make matters worse, Ivy recognized the central point of the Hippocratic oath (i.e., that medicine must have a moral core) but said that it applied only to a doctor-patient relationship and not to the relationship between a doctor and a research subject, which was the ethics issue of the trial.11 Dr. Werner Liebrand, a German physician expert witness, disagreed with Ivy’s distinction between clinical and research ethics: “The morality of a physician is to hold back his natural research urge which may result in doing harm, in order to maintain his basic medical attitude that is laid down in the Oath of Hippocrates.”12

Dr. Leo Alexander, a Jewish physician who had emigrated from Austria to the United States in 1933, was Taylor’s chief medical adviser. During the trial he was bound to discretion and did not openly speak to the core conflict between Nazi medicine and medical ethics other than claiming that the “Hippocratic attitude” prohibits lethal experiments.13 After the trial, when he was at liberty to speak on the lessons of Nazi medicine, he concluded that the totalitarian Nazi ideology of race hygiene had led physicians to submerge their professional duties to individual patients to serve the false view of a healthy race.14 He contrasted the cowardice of Nazi physicians with the heroism of Dutch physicians who at great peril refused to cooperate with the Nazi search for Jews.15

The Nuremberg trials missed an opportunity to discuss how medical ethics addressed the Nazi clinical practice as an evil or racist medical ideology. The Hippocratic oath is written in the first person to emphasize personal accountability. These three passages are as germane to defining the rotten core of Nazi medicine as they are to assessing torture doctors:

I will use regimens for the benefit of the ill in accordance with my ability and my judgment, but from what is to their harm or injustice I will keep them. . . .

I will not give a drug that is deadly to anyone if asked, nor will I suggest the way to such a counsel [in the Hippocratic era, this passage referred to refraining from the widespread murder and assassination intrigues of the day]. . . .

Into as many houses as I may enter, I will go for the benefit of the ill, while being far from all voluntary and destructive injustice, especially from sexual acts both upon women’s bodies and upon men’s, both of the free and of the slaves [“slaves” aptly describes prisoners].16

With medical ethics at the Nazi doctors’ trial confined to the issue of the uncoerced consent of a research subject and Dr. Ivy’s botched testimony, the prosecution prudently turned to consider criminal acts. To be fair, medical ethics was simply not prepared to address anything like the evil of Nazi medicine. Alexander, Thompson, and Ivy crafted the Nuremberg Code of Ethics for Medical Research, which the court revised and included among its records. Although the code’s ten principles became a foundation for modern research ethics, the trial transcript shows that the Nazi physicians were convicted for war crimes like murder and criminal conspiracy rather than for violations of medical ethics. As a judge put it during the trial:

Of the ten principles [in the Nuremberg Code] which have been enumerated, our judicial concern, of course, is with those requirements which are purely legal in nature—or which at least are so clearly related to matters legal that they assist us in determining criminal culpability and punishment. To go beyond that point would lead us into a field that would be beyond our sphere of competence. . . .

Obviously all of these experiments involving brutalities, tortures, disabling injury, and death were performed in complete disregard of international conventions, the laws and customs of war, the general principles of criminal law as derived from the criminal laws of all civilized nations, and Control Council Law No. 10 [a document setting the framework for the Nuremberg trials]. Manifestly human experiments under such conditions are contrary to the principles of the law of nations as they result from usages established among civilized peoples from the laws of humanity and from the dictates of public conscience.17

In other words the Nuremberg court centered on the crimes committed by the Nazi doctors rather than on their medical ethics. Lawyer James McHaney’s seventy-eight-page closing argument on July 14, 1947, made only passing reference to medical ethics: “A distinguished American scientist [Ivy] said in this court, ‘There is no state or politician under the sun who could force me to perform a medical experiment which I thought was morally unjustified.’”18 Despite the limited role of medical ethics, the Nazi doctors’ trial was an unprecedented act of creative justice. The occupational clustering of defendants in the series of trials created a critical mass of doctors and medical images that forced the public and the profession to recognize the special issue raised by physicians committing human rights crimes for their governments. The profession’s first response took place in Paris a month after the trial adjourned.

Paris and Geneva

In 1947 Paris was a city recovering from war. Telephone and electrical service was erratic. The Crillon Hotel managed to get its central heating working and became a prized destination for visiting Americans. Art that had been hidden from the Nazis was coming out of barns, basements, wine cellars, and nunneries. The golden age of haute couture was born. Eva Perón was dressing up. Henri Matisse was in bed with scissors creating his jazz collages. Édith Piaf was France’s warbling diva. Laurel and Hardy were performing at cabarets. Georges Bizet’s Symphony in C had its world’s premiere at the National Opera. James Baldwin was staying at the Hotel Verneuil; its only virtue was that it was inexpensive. Simone de Beauvoir signed the Proclamation for International Women’s Day in honor of women who fought tyranny. Survivors from Jewish families were unsuccessfully trying to retrieve their stolen wealth from banks. Bitter recriminations about Nazi collaboration were ripping society apart. Jean Paul Sartre was writing a play titled Dirty Hands.

On September 17, 1947, delegates from twenty-six national medical associations made a pilgrimage to liberated Paris to convene the first General Assembly of an organization that they would call the World Medical Association.19 It is remarkable that the WMA managed to convene at all. Europe was smoldering. Funds were scarce. Health care infrastructures around the world had suffered enormous damage and were inundated with casualties, demobilized veterans, refugees, and malnourished civilians with enormous untended needs. Most of the delegations came from Europe. Canada and the United States sent the only Western Hemisphere delegations. Delegates from China, India, Arab Palestine, the future Israel, and Turkey came from Asia. South Africa sent the only African delegation. The Soviet Union did not participate; Poland and Czech medical associations would be gone in a year.

In 1948 the WMA held its Second General Assembly in Geneva and issued an extraordinary bulletin.20 In contrast to the Nuremberg Code of Ethics’ focus on medical research, the WMA’s bulletin spoke to the broader ethics issues raised by Nazi medical crimes. The WMA condemned the “betrayal of medicine” by the Nuremberg defendants and other, unindicted Nazi “doctors who carried out inhuman orders, who acted as technicians, or who connived at criminal acts.” Their crimes included preparing means of bacterial warfare and placing “their medical knowledge at the disposal of others concerned with such warfare.” The WMA bulletin asserted that such doctors were personally responsible and therefore that individual punishments were necessary to deter such acts in the future: “These crimes . . . now belong to history, and the doctors of the world, having expressed their indignation, must now consider how any repetition may be prevented.” It called on the German medical associations to promise, “We undertake to expel from our organization those members who have been personally guilty of the crimes referred to above.” In Germany expelling a doctor had the effect of revoking his or her license to practice medicine. The WMA also endorsed criminal “judicial punishment of such crimes.” That seminal WMA bulletin, which represented the WMA position arguing for personal accountability for torture doctors, is available only in academic libraries. By contrast the WMA’s numerous antitorture proclamations that are silent on accountability are prominently carried on its website (see chapter 10).

The Medical Chambers of Western Germany sent a letter to the WMA. The German organization condemned “all crimes against humanity” and “all the German Physicians who had participated in the war crimes against humanity.” It went on, “The [Nuremberg] trial also served to demonstrate the danger of interference of government authorities in medicine, since bureaucracies have no contact with the problems of doctors in their relationship with their patients. It was the NSDAP [National Socialist German Workers’ Party, i.e., the Nazi Party] and the army that tried to interfere with the freedom of the medical profession and to destroy it.” By framing Nazi medical crimes as a collective responsibility—one caused by the Nazi government—the Medical Chambers of Western Germany rejected punishing individual Nazi physicians.

In 1948 the WMA adopted the Declaration of Geneva. Like the Hippocratic oath, the declaration was written in the first person—the voice of personal responsibility. Its rejection of Nazi medicine can be heard throughout, especially in these passages:

I SOLEMNLY PLEDGE to consecrate my life to the service of humanity. . . . THE HEALTH AND LIFE OF MY PATIENT will be my first consideration. . . .

I WILL NOT PERMIT considerations of religion, nationality, race, party politics or social standing to intervene between my duty and my patient;

I WILL MAINTAIN the utmost respect for human life, from the time of its conception, even under threat, I will not use my medical knowledge contrary to the laws of humanity.21

Although the declaration does not mention torture, genocide, brutal experiments, or other specific medical war crimes, it pointedly says that doctors may not act “contrary to the laws of humanity.” “Laws of humanity” was a significant phrase. The terms international law, war crimes, and crimes against humanity were all being used after World War I and the Armenian genocide of 1915. The Second and Fourth Hague Warfare Conventions of 1899 and 1907 noted the unsettled terminology: “Until a more complete code of the laws of war is issued . . . populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from the laws of humanity and the requirements of the public conscience.”22 By 1948 several terms were being used to describe what we now call international law. The WMA’s Declaration of Geneva was passed immediately before the newborn United Nations endorsed the Universal Declaration of Human Rights, which would assert the right to not be tortured (see chapter 8).23 By having each physician vow in the first person to “not use my medical knowledge contrary to the laws of humanity,” the WMA reiterated that individual doctors were personally bound by international law regardless of domestic laws to the contrary; “considerations of religion, nationality, race, party politics or social standing”; or “threat.” Thus, up to 1948 the WMA rejected the German Medical Chambers’ argument against personal responsibility for Nazi medical crimes.

The WMA did not draft procedures for its member national medical associations to hold torture doctors accountable or expel them. Instead, in 1949 it passed the International Code of Medical Ethics, asserting, “The following practices are deemed unethical: . . . Any act or advice which could weaken physical or mental resistance of a human being.”24 That language and all subsequent WMA codes and declarations are silent on holding doctors who abet crimes against humanity, including torture, accountable. The German Medical Association, now allied with the West, did not name, censure, or expel Nazi physicians who had committed war crimes. Its first president, Dr. Karl Haedekamp, was a former brown shirt and Nazi physician who spent the war implementing race policy.25 The WMA welcomed the German Medical Association as a member in 1951.

The WMA delegates at its Paris and Geneva meetings may not have fully appreciated the implications of the political watershed that was taking place. The Nuremberg trials and the WMA’s assertion of personal accountability for medical war crimes were a capstone on prosecuting medical crimes of World War II. The future belonged to the Cold War. Stalin bound the nations of Eastern Europe to the Soviet Union behind his Iron Curtain. Mao Zedong and allies established an Asian Communist bloc. For decades the Communist and Western blocs each sought to expand against, or at least contain, the other. The Cold War resulted in the consolidation of ideological, industrial, and scientific constituencies. The phrase military-industrial complex was coined in 1947, a year before the Declaration of Geneva and long before President Eisenhower popularized it as he left the presidency in 1961.26

Before the Nazi doctors’ trial had even begun, the United States launched Operation Overcast in 1945, which quickly expanded from recruiting Axis aerospace experts to recruiting experts, including physicians, who worked on biochemical warfare, and it was renamed Operation Paperclip.27 Thus, even before the WMA asserted that doctors who committed war crimes should be personally punished, Nazi medical scientists had been brought to the United States and protected from prosecution. In 1947 the British created a detention and interrogation center at the behest of the United States, called Project Dustbin, to screen scientists, mostly for Paperclip. As the political fight over which physicians to prosecute and which to recruit dragged on, enthusiasm waned for the cost and complexity of Thompson’s proposal to punish Nazi doctors for war crimes.28 In this politicized environment Thompson’s passion became a liability, and he was quickly marginalized. His plan for the International Scientific Commission on the Investigation of War Crimes of a Medical Nature was deprived of funds and prosecutorial help and died.

Operation Paperclip gave impunity to several senior Nazi physicians. Dr. Hubertus Strughold, who had conducted lethal medical experiments at Dachau concentration camp, was brought to the United States to work on aerospace medicine. The details of his grotesque career were uncovered only after the “Father of Aerospace Medicine” had died in 1986.29 Some of Strughold’s colleagues (including his research assistant, Hermann Becker-Freyseng) were convicted at Nuremberg for lethal research at Dachau. Becker-Freyseng was convicted for injecting saltwater into forty prisoners and then biopsying their livers without anesthetic; all the healthy prisoners died. He was sentenced to twenty years in prison for war crimes and crimes against humanity. Paperclip promptly pulled him from prison and brought him to the United States to work on aerospace research.30 Paperclip also brought Drs. Kurt Blome (a senior Nazi germ warfare expert), Siegfried Ruff, and Konrad Schäfer, all of whom had been acquitted at Nuremberg, to the United States.31 Many Nazi doctors’ lives and crimes are memorialized by pathologies named after them.32 Hugo Spatz, a Nazi neuropathologist who performed autopsies on death camp prisoners, came to the United Stated and had a distinguished career, although his name was ultimately removed from the brain disease he discovered.

The Japanese Ping Fan research facility in Manchuria was as large in area as Auschwitz-Birkenau. The Japanese military kidnapped people to use in experiments. Later, the bodies would be burned at Ping Fan’s mass crematorium. Operation Paperclip recruited Japanese medical scientists who had performed lethal research on prisoners and who had created germ bombs that they tested on prisoners and communities. The Soviets captured six midlevel Japanese researchers and convicted them of war crimes. The United States referred to the Soviet trial as “propaganda.”33 The United States prevented its own war crimes investigators from seeing records detailing Japanese germ warfare experiments. The Japan Medical Association afforded impunity to its torture doctors and, with its German counterpart, was admitted to the WMA in 1951.

A story about Maj. Gen. Walter Schreiber, MD, illustrates how the impunity of doctors who had committed war crimes arises from active protection rather than from a passive failure to prosecute.34 In 1945 Schreiber was the highestranking Nazi physician listed on the US Army’s Central Registry of War Criminals. The Nuremberg prosecutors sought to interview him for possible charges, but the Soviet Union took him into protective custody. To the United States’ surprise, the Soviets produced Schreiber at Nuremberg to testify about Nazi germ warfare. Schreiber mysteriously escaped both his Soviet handlers and the interests of Nuremberg prosecutors. The US Joint Chiefs of Staff and CIA recruited him through Operation Paperclip and brought him to work on germ warfare at an air force base in Texas. A few months after Schreiber arrived in the United States, the Boston Globe ran a headline story describing Schreiber’s deadly experiments on Polish girls at Ravensbrück concentration camp. A national scandal ensued. The Joint Chiefs of Staff paid Schreiber off and put him on a boat to Argentina, where the United States helped him settle.

The Schreiber case shows how protecting a war criminal requires complex policies. A government must compile a list of officials who are to be shielded. Measures must be taken to prevent prosecutors or human rights groups from obtaining records of their crimes. Cover stories are created. Backup plans must be activated when these measures fail. As a public policy, impunity for torture policy resembles other aspects of torture policy: it is secret and subordinates truth and justice to higher national interests.

Accountability for Nazi war crimes proceeded fitfully. Although several tens of thousands of Nazi collaborators were called before trials across Europe, most of these were soldiers who raped and executed hostages and operated death camps.35 In the early 1950s West Germany ended denazification and enacted enormous waves of amnesties and pardons.36 The Central Registry of War Criminals and Security Suspects still contains the names of many physicians who were never held accountable to allegations of war crimes.37 In his opening address, Justice Robert Jackson, chief prosecution counsel for the Nuremberg tribunal, urged, “We must never forget that the record on which we judge these defendants is the record on which history will judge us tomorrow. To pass these defendants a poisoned chalice is to put it to our own lips as well.”38

In other words, the Nuremberg verdicts do not allow a double standard. By affirming that the Nazi doctors were properly judged, we stand under the summons of the Nuremberg principles ourselves. In 1948 the WMA endorsed physician accountability for crimes against humanity. By 1949 it had gone silent on the matter. In 1951 it admitted the German and Japan Medical Associations despite the impunity that those associations afforded their doctors who had committed war crimes. The next chapters show how impunity became the rule.
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A GLOBAL MAP OF TORTURE DOCTORS

“Doctors torture with impunity.” The inflection misleads. It sounds as if impunity to prosecution is an innate characteristic of torture doctors—like “Superman is invincible to bullets.” The brutal truth is this: regimes promise and provide impunity to physicians who assist torture. Courts, medical licensing boards, and medical associations are actively or passively complicit with impunity by failing to develop or use procedures to hold torture doctors accountable. With impunity assured, torture doctoring has grown deep roots around the world.

There are several reasons to try to map where torture doctors practice. First, it helps assess and convey the extent of torture doctoring. Second, it identifies special strains of medically assisted torture (e.g., complicity with flogging) that may be amenable to tactically focused reforms. Third, one might hope that identifying countries with torture doctors will foster pressure on licensing boards, professional societies, and courts to hold physicians accountable. Ultimately, one might hope that the risk of exposure or accountability might increase the transparency of prisons (all of which have medical staff) and enable physicians and other human rights advocates to decrease the ferocity of torture.

It is much harder to map physician complicity with torture than it is to identify countries with torture. Beginning in 1972 Amnesty International’s Campaign for the Abolition of Torture began to assess the global extent of torture. Today, the UN and hundreds of human rights organizations have taken up this task as well. In 1986 the British Medical Association (BMA) asked Amnesty how often doctors were involved in torture. Amnesty replied that “the role of doctors was usually incidental to the report on torture and it’s the torture that is the focus and not the fact that doctors are involved.”1 Although the UN Special Rapporteur on Torture and human rights groups have recently been taking somewhat more care to note physicians’ roles in torture, there is no indexing of such findings in their hundreds of diversely formatted reports. The only way to find such anecdotes is to tediously search each report for tiny flecks of stories. I am confident I missed hundreds of anecdotes (not counting the ones that I omitted because they were redundant) in UN reports alone. Furthermore, torturing regimes are often closed societies that obstruct prison inspections or persecute human rights advocates who might be inclined to report instances of medical complicity with torture.2 It is, for example, nearly impossible to assess North Korea’s vicious prisons. By contrast, it is possible to identify the names of at least a few prison doctors and their practices in nations with more open societies. As in the preceding chapters, I include some extended anecdotes to more fully portray the work and settings of physician collaboration with torture. Readers are advised to look at the citations in the appendix for other information on specific countries.

A map of torture doctors is a map of nations and political cultures. Boundaries are therefore messy. I crudely consider five geographic or political clusters: current and former Communist nations, West European nations outside the former Communist bloc, Asia, Africa, and Latin America. After these, I will leave geographical clusters to discuss three fairly widely practiced forms of medically assisted torture: mutilation, flogging, and medico-sexual abuse. The anecdotes occur during the interval from the Nuremberg Nazi doctors’ trial until the present. The United States and the United Kingdom are discussed separately, in chapters 7 and 13, respectively.

Current and Former Communist States

Physician complicity in torture has been pandemic in former and present Communist nations, defined to include the former Soviet Union, the Warsaw Pact nations of Eastern Europe, and the non-European nations of China, North Korea, and Cuba. Physicians in Communist nations (e.g., Albania,3 Azerbaijan,4 Belarus,5 Bulgaria,6 Kosovo,7 Kyrgyzstan,8 Macedonia,9 Moldova,10 Poland,11 Romania,12 Ukraine,13 Uzbekistan,14 and Tajikistan15) monitor torture, fail to record injuries, and write medical reports that do not record torture. As evidence, official false-negative medical records generally override differing findings by civilian physicians.16 This anecdote comes from Kazakhstan, where a doctor ultimately registered minor bruises of unspecified cause on Mr. Polienko:

After an extensive beating, the police pushed Mr. Polienko to the floor, put the plastic bag over his head and began to suffocate him. Then Mr. P. dragged Polienko to the middle of the room, ordered his colleague to sit on Polienko’s legs, and started suffocating Polienko with the plastic bag from behind while pushing against Polienko’s back with his knees. During the entire ordeal, Mr. Polienko remained handcuffed with his arms fixed behind the back. At the same time, an officer named Mr. M. kicked him in his side. . . .

In the early morning of 22 November 2006, Mr. Romanov brought Mr. Polienko to the Schuchinsk Central District Hospital in order to receive a medical-check-up necessary for his admittance to the preliminary detention center. Before the examination, Mr. Romanov further intimidated Mr. Polienko, threatened him not to raise any complaints with the doctor, and punched him on his head and chest. During the examination, which was not confidential and took place in the presence of Romanov, the doctor, Mr. B., asked Mr. Polienko if he had been beaten. Mr. Polienko replied by asking the doctor if he would be interested in the truth. Hearing this, Mr. Romanov started pushing Mr. Polienko with his fist and said to the doctor: “Don’t you know, they all say they have been beaten?” Doctor B. then said to Mr. Polienko, “OK, if you don’t want to, you don’t have to say anything to me. That’s your business after all.”17

In Albania, hospital doctors observed beatings of patients: “When I decided to go to Gjirokastra hospital, Argjir Çela and his brothers came in the hospital and in front of all doctors and nurses started beating me. I was taken by them and the auto ambulance sent me to the police commissariat where they continued beating me very bad in three sessions.”18

In Latvia, medical exams were “conducted in the presence of prison officers.” Prisoners were “seen by the doctor through the bars of the cell door or in the medical unit whilst being handcuffed behind the back (including during dental interventions), and consultations with the psychiatrist and psychologist often took place in a special interview room with the prisoner being placed in a cage-like cubicle.”19

Many Communist countries used a distinctive form of medical torture during the Cold War. As mentioned in a previous chapter, a spurious diagnosis of sluggish schizophrenia was used to label dissidents’ ideas of reform as delusions. The delusional dissidents were then committed to psychiatric hospitals (prisons without appeal), where drugs and other treatments were used to disorient them or cause painful muscle spasms or even coma from brain-damaging hypoglycemia. Robert van Voren reviews such practices in Bulgaria, China, Cuba, Czechoslovakia, Hungary, Romania, Russia, the Soviet Union, Turkmenistan, Uzbekistan, and Yugoslavia.20

North Korea has a large system of hellish labor prisons. Many prison “doctors” are prisoners themselves or medically inclined laypeople.21 Credible sources report that the doctors directly abuse prisoners:

While I was there, three women delivered babies on the cement floor without blankets. . . . It was horrible to watch the prison doctor kicking the pregnant women with his boots. When a baby was born, the doctor shouted, “Kill it quickly. How can a criminal expect to have a baby? Kill it.”

The women covered their faces with their hands and wept. Even though the deliveries were forced by injection, the babies were still alive when born. The prisoner-nurses, with trembling hands, squeezed the babies’ necks to kill them.22

This story illustrates how one incident of torture has many dimensions of abuse: (a) the birth is forced by drugs in order to conform to the prison schedule; (b) the doctor kicks the prisoner; (c) the doctor degrades the woman as a criminal who does not merit the right to have a child; (d) the doctor orders coprisoners to kill the newborn child; (e) the baby is killed in front of the mother; (f) the doctor deprives the woman of the experience of breastfeeding; (g) the doctor’s action takes her future with a child from her; (h) the partner with whom she became pregnant is kept from her; and (i) the official collusion among the prison, the doctor, and the other prisoner-attendants emphasizes the prisoner’s powerlessness and hopelessness.

In the nations that emerged from the former Yugoslavia, doctors certify prisoners for harsh punishment, such as restraints or solitary confinement.23 In Kosovo, for example, “one of the two prisoners was allegedly taken by members of the Special Unit to the Prison School and beaten there, whilst being held on the ground and handcuffed, in the presence of the Prison Director (as well as prisoners). Subsequently, the prisoner concerned was apparently taken to the disciplinary section (Block 5) and seen by a doctor, who declared him fit for punishment (which did not prevent the prisoner from being transferred to hospital, two days later).”24

Western Europe

This geographic-political grouping includes all European nations (except Turkey) not included in the previous section. Four stand out for physician complicity and impunity for torture. (I exclude police brutality against immigrants and Romani.) Spain, Portugal, and Germany are discussed here, and as mentioned, the United Kingdom is discussed in chapter 7.

Medical complicity with brutal treatment of prisoners occurs in Spain.25 State physicians do not disclose their names to prisoners and do not investigate or record the cause or severity of injuries that prisoners report to have been inflicted by police.26 Physicians perform perfunctory exams of prisoners alleging torture, certify prisoners for brutal interrogations and isolation, and do not give prisoners their medical records to use in complaints about mistreatment.27 Some Spanish doctors directly supervise the abuse of medically frail persons. This is a typical report from the Council of Europe:

During the first medical examination he [the prisoner] said nothing. The doctor did not ask him any specific questions about his treatment by the Civil Guards but only asked whether he had anything to declare. The examination included auscultation [with a stethoscope] of the chest, blood pressure and pulse. After the examination, he was again blindfolded and stripped naked. At the second forensic medical examination, he told the doctor about his treatment by the Civil Guard because he was desperate and afraid. He told the doctor he had been subjected to “la bolsa” [a plastic bag over the head to induce suffocation]. The doctor wrote down his complaints and said that he would inform the judge and try to visit him two to three times per day. He felt that his appearance must have been very poor at this time and with a marked deterioration from the first examination. At the second forensic medical examination the doctor became more serious when he observed his pulse. He overheard the doctor say that, “this was not the time or place to have an accident.” The doctor saw that his head was a little bit red but there was no bruising.

After the second forensic medical examination the Civil Guards told him that they had been watching and that he should not have told anything to the doctor. However, the number of blows during the interrogation fell off thereafter and he was not again subjected to “la bolsa.” He was also allowed to continue to wear his clothing and was not again interrogated naked.28

In Portugal, the security forces’ physicians assist torture, fail to document injuries from torture, certify prisoners for prolonged restraint, and study prisoners’ ability to withstand it.29 Doctors have certified prisoners as fit for close confinement and perform cursory exams on prisoners who claim to be abused by prison staff.30

France tortured during the Algerian War of 1954–62 and also during the First Indochina War. There is some evidence of doctors abetting this torture.31 The recent release of French archives should be a valuable resource for research.32

As noted, Germany protected its Nazi torture doctors. Nazi doctors easily concealed their brutal pasts during the postwar denazification, through which the Allies tried to prevent Nazis from obtaining senior positions in postwar Germany.33 Although the government set up a modest program to identify, pursue, and prosecute Nazi criminals, the West German Medical Assembly did not censure or punish individual Nazi doctors.34 Some Nazi doctors were recruited to US military research via Operation Paperclip (see chapter 5). Others associated with brutal crimes (e.g., Heinrich Berning, Hans Harmsen, Hans Reiter, Kurt Blome, and Julius Hallervorden) slipped quietly back into practice. Some, such as Dr. Hans Eppinger, who forced concentration camp prisoners to drink seawater, were highly honored for new medical work after the war.35 Dr. Aribert Heim performed several hundred operations at the Mauthausen concentration camp, where he, often without anesthesia, injected prisoners’ hearts with gasoline while recording the time it took the prisoners to die and the cost of the gasoline. After the war he quietly moved into private practice.36 Dr. Werner Heyde, one of the few doctors caught by Nazi chasers, committed suicide in Germany just before his trial in 1959.37 In 1964 Dr. Erich Fromm, a brown shirt and Schutzstaffel (SS) doctor, became the second president of the German Medical Association.38 In response to a request that the association investigate and disqualify twenty-four doctors who allegedly oversaw the murder of about two hundred thousand persons with lethal injections, he presciently remarked, “I feel certain that the profession will be cleared following this investigation.”39

In 1992 the WMA selected German physician Dr. Hans Joachim Sewering as its president-elect. During World War II Sewering had been in the SS, the Nazi organization most responsible for genocidal killings, when he sent more than nine hundred disabled children to be murdered. After the war Sewering held many prominent positions in German medicine, eventually rising to become president of the German Medical Association. Notwithstanding its position that Nazi doctors should be prosecuted and expelled from the profession (see chapter 5), the WMA defended Sewering against the international uproar over his nomination by noting his youth, the exigencies of war, coercion, his ignorance, and the lack of a criminal conviction.40 Sewering was forced to forgo the WMA presidency. At the time he churlishly explained that he was forced to withdraw because of “severe damage [to the WMA] that could result from the Jewish World Congress.”41 In 2008, fifteen years after that debacle, Germany gave Sewering its highest medical honor.42 His obituary did not mention his Nazi past.43

By 2012 the German medical community was again challenged by newly released archives showing the central role of Nazi physicians in promoting eugenics, euthanasia, genocide, and murderous “research.” The medical association again declined to assert the personal accountability of medical collaborators with the Holocaust. It instead asserted a broad cultural responsibility for these crimes: “The crimes committed by Nazi medicine were not those of a few isolated and fanatical doctors, but rather took place with the substantial involvement of leading representatives of the medical association and medical specialisms as institutional bodies, as well as with the considerable participation of eminent representatives of university medicine and renowned biomedical research facilities.”44 The German Medical Association’s concept of broad responsibility was, in effect, a general amnesty for individual Nazi physicians.

In 1990, after the reunification of East and West Germany, the German Medical Association did not seek to identify or hold accountable any physician who worked for East Germany’s notorious Ministry for State Security (Stasi) in its torture prisons from 1950 to 1989.45

Asia

Torture is widespread in the nations of Asia from the Middle East to the Pacific Ocean. Many regimes restrict human rights organizations’ access to prisons, thereby making it difficult to determine the extent of medical complicity. The Human Rights Commission of Asia, Human Rights Watch, and Amnesty International maintain websites reporting physician complicity with torture in at least Bangladesh,46 India,47 Iran, Iraq,48 Jordan,49 Myanmar,50 Nepal,51 New Guinea,52 Pakistan, the Philippines,53 Sri Lanka,54 Syria,55 Thailand,56 and Vietnam.57 In Kuwait, officials have obstructed autopsies of persons or have falsified medical records or autopsy findings to conceal torture.58 Three-fourths of a sample of India’s 700,000 physicians have seen a tortured person. An astonishing one in seven have witnessed torture.59 In the Republic of Turkey, some doctors assist torture despite the valiant resistance of the Turkish Medical Association and individual physicians. The Turkish government responded to the association’s activism by creating a medical association for military and prison doctors that exempted them from civilian medical association oversight.60

The Republic of the Philippines is a member of the WMA. Human rights investigators have found evidence that its doctors collude with torture:

[A student was arrested and beaten in a police detention center.] Three days later, a prison doctor examined him and signed a medical certificate stating that he bore no signs of ill-treatment even though he had signs of bruising on his stomach and head and had told the doctor of his treatment at the hands of the intelligence officer. After his release, the detainee filed a court complaint against the officer, but it was dismissed on the basis of the medical certificate.

In another case, Vicente Ladlad, who was detained in 1983 and held in solitary confinement for two years and nine months, states that in his first week of solitary confinement guards never allowed him to sleep and threatened him with “salvaging” (extrajudicial execution by military or paramilitary agents) for failing to co-operate with his interrogators. On the sixth day, he ran a fever and was examined by a doctor. After the examination, Ladlad says, the doctor turned to his interrogator and said: “Kaya pa niya” (“He can still take it”).61

Several reports examine the complicity of Israeli physicians with torture.62 The Israel Medical Association is under international pressure for failing to address the underreporting of medical observations of torture-related injuries in prisons.63

Africa

Torture occurred in all parts of Africa during and after post–World War II decolonization. This example from Algeria is typical:

His body was stretched and . . . he was tortured with the chiffon method (a rag is pushed into the mouth and dirty water, urine or liquid chemicals are poured on it) and electric shocks. One of his torturers reportedly put his thumbs on Boubker Sadek’s eyes and pressed, damaging his eyes. Apparently as a result of the trauma and injuries sustained under torture and ensuing lack of medical care during garde à vue [police] detention, Boubker Sadek lost the use of his left eye. Boubker Sadek reported that he received medical care only after he had been brought before the judicial authorities on 17 September 2002 and a medical examination was carried out upon his transfer to Serkadji prison in Algiers. Four days later he was admitted to the prison hospital where doctors apparently diagnosed detachment of the retina, a condition which may be facilitated by severe trauma and requires prompt surgery. Between September 2002 and January 2003, he underwent two operations, but neither managed to rectify the damage to his eye. He says that his condition deteriorated during his imprisonment and that the sight in his other eye has weakened. Boubker Sadek says that he asked the doctor who treated him to issue a certificate about his medical condition, but the doctor reportedly refused, saying that he could not do so without permission from his superior.64

There are similar reports from Algeria,65 Mauritania,66 Morocco,67 Namibia,68 Senegal,69 Swaziland,70 Tunisia,71 Yemen,72 and Zambia.73 Kenya’s Prison Rule 24 requires medical officers to monitor prisoners during corporal punishment, and another law bars clinicians from saying that government policy conflicts with medical ethics.74 Egypt’s prison doctors participate in torture, cover up deaths by torture, and reportedly have operated on political prisoners without anesthesia.75

South Africa inflicted horrendous abuses against prisoners during its apartheid era. Dr. Wendy Orr noted that district medical surgeons were widely complicit with torture; she was transferred to other duties after she sued to prevent torture.76 Physicians monitored “authorized” whippings.77 In South Africa’s Aversion Project, clinicians used electrical aversion therapy, an antiscientific “cure” for homosexuality.78 The Medical Association of South Africa was a charter member of the WMA when that organization stated that doctors should be held personally accountable for crimes against humanity. Yet, after apartheid had fallen, the South African association apologized for the medical profession’s collective failure without trying to address individual apartheid-era physicians’ complicity with torture. The medical association tabled calls for a medical truth and reconciliation commission.79 The long-delayed punishment of two physicians for complicity in the torture and murder of antiapartheid activist Dr. Stephen Biko is discussed in chapter 11.

The Western Hemisphere

Anecdotes of medical torture in Latin America are hard to find because the prisons are difficult to survey. There are anecdotes about torture doctors in Bolivia,80 Peru,81 and Venezuela.82 International human rights advocates have put together rich material from Mexico; this material is cited and described in chapter 4 and the appendix. The work of torture doctors in Argentina, Brazil, Chile, and Uruguay is discussed in relation to those countries’ efforts to hold torture doctors accountable.

Physician-Assisted Torture: Mutilation, Flogging, and Sexual Torture

I now shift from geography to consider three medically assisted techniques of torture: mutilation, flogging, and medico-sexual torture. Mutilation refers to cutting off or maiming the body so that the body is permanently damaged or disfigured. Amputation is one form of mutilation.

Amputations are performed by a dwindling number of Islamic authorities. This technique entails cutting off the right hand, both hands, fingers, or the right hand and left foot (cross amputation). Doctors have assisted with amputations in Libya, Mali, Sudan, Nigeria, and other countries.83 Asian countries outside the Middle East, with the exception of Afghanistan, are not noted for recruiting doctors to assist in this practice.84 A Libyan law of 1972 spells out the medical role in amputations as follows: (1) a medical examination must confirm that there is no illness or pregnancy and, if there is, propose a later date for the punishment; (2) the amputation may be performed at a hospital or at a prison clinic with anesthesia; (3) a period of clinical observation must follow the amputation to prevent complications.85 A British-trained Sudanese surgeon trained guards to perform amputations:

I devised the operation. I wanted the thing done quickly and without pain. I trained the guards in the prison where to give the local anesthetic and how to clean the hand. I trained them how to use the surgical scalpel. I wanted it to be done so that the patient [sic] would not lose blood. . . . I attended the first six or seven just to make sure my system was working all right, to see if there was anything to improve. I am very happy that it went without accident, not a single infection.86

In apparent deference to local cultural views, the WMA and the International Committee of the Red Cross (ICRC) have offered muted criticisms of punitive amputations. The ICRC published an incoherent written statement in a journal, saying it would “state its objection to amputations based on sharia but not do so publicly . . . [and it will] inform all health professionals of its position.” It also said that Red Cross medical facilities and personnel may not be used for amputations.87 The WMA did not respond to a 2005 article in The British Medical Journal calling for it to take a position on punitive amputations.88 The BMA’s convoluted position is discussed in chapter 7.

Oddly, the WMA’s, ICRC’s, and BMA’s culturally deferential positions differ from Islamic-centered medical societies’ forthright assertions that physicians should not be involved in punitive amputations. In Mauritania, after doctors had participated in several amputations, the national medical association successfully petitioned the government not to require doctors to participate, and since then the amputations have become less common.89 The Nigerian Medical Association opposes doctor assistance with punitive amputations (although Nigerian physicians remain silent as police drop tortured bodies at mortuaries or on hospital grounds).90 The Declaration of Kuwait, adopted by the International Conference of Islamic Medical Associations in 1981, asserts, “The physician shall not permit any of his special knowledge to be used to harm, destroy or inflict damage on the body, mind or spirit whatever the military or political issues. The physician’s aim shall be to offer treatment and cure to the needy, be he friend or foe.”91 The Islamic Medical Association of North America (IMANA) opposes physician assistance with punitive amputations: “IMANA recommends that its members and all Muslim physicians as well as all physicians of conscience world wide do not participate in the delivery of inhumane treatment, lethal injection, non-surgical amputation or torture of inmates or political prisoners by any means when ordered by their employers, any government or private agencies or on their own. When asked to do so, not only should they refuse to comply but also notify human rights organizations such as Physicians for Human Rights.”92

Amnesty International, the African Centre for Justice and Peace Studies (ACJPS), Human Rights Watch, REDRESS, and Physicians for Human Rights (PHR) all have called for punitive amputations to be deemed torture.93 Amnesty International simply asserts, “This cruel and inhuman treatment, which is banned under international law, needs to be abolished immediately.”94

There are other examples of medically assisted mutilation. In Iran in 2009, physicians assisted in blinding a man as a punishment for his blinding a child. Saudi Arabia inflicts blinding as well, although it is not clear if there is physician involvement.95 During Kenya’s war for independence from Great Britain, British soldiers spread-eagled prisoners in the prison yard and castrated them. The castrated prisoners were taken to the hospital, where doctors sewed up the wounds and returned the men to the cellblocks.96 I cannot find any reports of physicians either protesting these injuries or being held accountable for complicity with them.97 In 2013 Britain compensated the victims of these atrocities without apologizing.

Physician supervision of flogging appears to have spread from the United Kingdom throughout the Commonwealth to Afghanistan, Anguilla, Antigua, Australia,98 Barbuda, the Bahamas, Barbados, Belize, Bermuda, Brunei,99 Canada,100 Egypt, the United Arab Emirates,101 Grenada, Hong Kong,102 India,103 Indonesia, Iran,104 Ireland, Jamaica, Jordan,105 Kenya, Malaysia,106 New Zealand, Nigeria, Pakistan, Qatar,107 Saudi Arabia,108 Sierra Leone, Singapore,109 South Africa,110 and Sri Lanka (see chapter 7). Nigeria flogs women for premarital sex if a doctor finds them healthy enough to be flogged.111 Iran employs doctors to monitor flogging for various offenses, including those relating to sexual transgressions. Aceh province (Indonesia’s only province allowed to have a sharia code of justice) flogs persons for religious transgressions, including homosexuality, under medical supervision.112 The state of Victoria in Australia flogged its last prisoner in 1958, but there is no record of medical attention in that case.113

Pakistan’s 1979 Execution of Punishment of Whipping Ordinance specifies that the whipping should be carried out in a public place in the presence of an authorized medical officer. The doctor is required to examine the prisoner before flogging “to ensure that the execution of the punishment will not cause the death of the convict.” When flogging is delayed because of illness, a doctor must indicate when the prisoner becomes fit for the punishment.114 In Kenya, although torture is constitutionally barred, Prison Rule 24(I) states,

The medical officer shall examine a prisoner . . .

(c) before the prisoner undergoes corporal punishment or any other punishment likely to affect his health, and shall certify whether the prisoner is fit to undergo the punishment;

(d) during the course of infliction of corporal punishment.115

An Amnesty International report describes Malaysia’s use of medically monitored whipping in detail. The whipping canes are soaked in saltwater to make them heavy and the lacerations painful. The cane is applied as hard as possible by muscular men who pull back at the end of the stroke to remove skin and fat. A doctor supervises each caning. “He checked my heart and blood pressure. He was a real doctor, didn’t say a word. . . . He didn’t reject anyone. Everyone was approved for whipping,” said Mohd Jamil, a forty-nine-year-old Malaysian who was caned in 2006.116 None of the victims reported being informed of the medical reason for the physician exam or being asked for medical information relevant to the punishment. Dr. Mohd Nisha was a young hospital physician who was asked to assist in a caning of two prisoners at Kajang Prison in 1996:

“Witnessing it was part of my duty,” she said. “Caning is quite painful to watch, no matter what. It’s very traumatic to witness this.” . . . Nevertheless, she emphasized that she was not forced to participate. “We have liberty to choose to go or not to go. They didn’t pressurize me. But did they tell me about the terrible crime committed,” Dr. Nisha explained. To persuade her to participate, prison officials told her that the two caning victims were responsible for raping a 13-year-old girl, right in front of the girl’s parents. “I can’t say it was the right thing,” said Dr. Nisha, referring to the five or six strokes each prisoner received. “If you go to prison for 14 years, you’re already punished.” Afterwards, Dr. Nisha never participated in a caning session again.117

These anecdotes show that the doctor’s role is to grant pro forma authorization to the flogging, that is, a superficial exam enables torture rather than restricts it. Sometimes a doctor might break the flogging into segments so that the entire sentence can be completed. Physicians also revive persons who lose consciousness during flogging so that they are conscious for the entire punishment. In all these roles the physicians are promoting the sentence rather than protecting the medical interests of the prisoner. Human rights groups have persuaded many Commonwealth countries to give up flogging; the notable exceptions are a dwindling number of Islamic nations, notably the Gulf States, Indonesia, Pakistan, Malaysia, and Singapore. Chapters of the Pakistan Medical Association oppose physician involvement in flogging.118

Afghanistan, Cameroon, Egypt, Kenya, Lebanon, Malawi, Romania, Tanzania, Tunisia, Turkmenistan, Uganda, the United Arab Emirates, and Zambia have medicalized sexual torture.119 A Tunisian government forensic expert insists that anal exams on forcibly restrained prisoners were done with consent, but in all four cases detailed the “consent” was obtained by force, intimidation, and beatings.120 In Lebanon, as in Egypt, forcible medical rectal exams are carried out on gay men despite protests and promises to stop the practice.121 In some of these countries, a brutal medical rectal exam or sodomy with a baton is performed on the false pretense that it can assess for homosexuality. In others, including Afghanistan, vaginal examinations are forcibly performed with the incorrect rationalization that they can assess the virginity or sexual orientation of women who are suspected of violating sexual mores or secular or religious laws.122 Ironically, Egypt protects doctors who perform virginity exams on prisoners even though it has penalties for doctors who perform female genital mutilation.123 An Egyptian military doctor who performed virginity exams on women prisoners in exam rooms while guards watched from the hall was recently cleared of “criminal indecency.”124 In 2017 the WMA came out against anal examinations to assess homosexuality, although this resolution is oddly silent on the equally spurious and abusive virginity exam performed on women prisoners.125

A map of torture doctors entirely overlaps the global map of torture. It includes fascist autocracies and democratic republics, rich countries and poor ones. It is therefore reasonable to estimate that torture doctors ply their trade in more than a hundred countries. Although estimating how many physicians abet torture is not possible, it is clear that every torturing nation can find enough doctors to carry out its torture policies.
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THE PARADOX OF THE UNITED KINGDOM

The United Kingdom merits an expanded consideration in this book for several reasons. First, in July 1945, two months before World War II ended, the BMA hosted the organizing committee for what would become the WMA in London. Second, British authors largely drafted the WMA’s 1948 Declaration of Geneva (originally the Charter of Medicine), asserting physicians’ duty to comply with international law. The BMA and the American Medical Association (AMA) have played and continue to play leadership roles in WMA funding and policymaking. Third, Amnesty International was founded in the United Kingdom and has taken a leadership role in addressing medical complicity with torture. Finally, the United Kingdom has a troubled history of its own physicians abetting torture, especially regarding the practice of medically supervised flogging and during the Troubles in Northern Ireland. Despite being at the center of efforts to condemn torture doctors, the United Kingdom and the BMA have been reticent on the matter of holding torture doctors accountable.

This chapter begins in 1949, after the BMA’s formative work in creating the WMA. That year the BMA submitted the report “War Crimes and Medicine” to the WMA’s third assembly in Geneva.1 The BMA bluntly recommended “judicial action by which members of the medical profession who shared in war crimes are punished.” The WMA accepted the BMA recommendation for “judicial punishment” of physicians and said that it would expel “members who have been personally guilty of the crimes.”2 This was an odd statement in that the “members” of the WMA are national medical associations rather than individual physicians.

In 1961 a British lawyer, Peter Benenson, founded the Appeal for Amnesty (now called Amnesty International) after learning of two Portuguese students who were imprisoned for toasting “freedom” in a bar. Benenson’s op-ed about the students struck a nerve in the British public.3 Amnesty International organized letter-writing campaigns to government leaders on behalf of “prisoners of conscience” who had been imprisoned for expressing opinions dissenting from their governments. Later Amnesty International campaigns expanded to advocate for any prisoner at risk of medical neglect, torture, or capital punishment.

A scandal compelled Amnesty to focus on medicalized torture by its home country. In 1971 the public became aware that the British government was torturing prisoners in Northern Ireland and that physicians and psychologists monitored the torture and misled investigators about the aftereffects. In November the government appointed the Lord Chief Justice of England, Lord Parker of Waddington, to investigate the matter. The Parker report concluded that the interrogation techniques being used were illegal.4 Ireland sued Britain in the European Commission of Human Rights, which in 1976 ruled that Britain had tortured.5 Then the European Court of Human Rights took up the matter. Although that court never saw United Kingdom memos explicitly authorizing torture, it found that the techniques used on prisoners from Northern Ireland were “inhuman and degrading treatment” and “torture.”6

In December 1972, a few months after the Parker report was issued, Amnesty International launched its Campaign for the Abolition of Torture. Amnesty cited the Parker report and torture reports from six other countries.7 The campaign’s budget of USD 62,000 came from small donations.8 Britain’s premier medical journals, the BMA’s British Medical Journal and The Lancet, editorialized in favor of medical association codes condemning physician complicity with torture.9 Amnesty International hosted conferences, issued damning country reports, and won a Nobel Peace Prize. In 1973 Amnesty proposed a medical ethics code that included methods for investigating doctors who had allegedly tortured.10 The United Nations defined torture in 1975.11 That same year the WMA passed its momentous Declaration of Tokyo, which banned physician collaboration with torture (see chapter 10).

Nine years later, in 1984, the BMA convened a working party to investigate the claim “that some doctors appear to be cooperating in torture” in Northern Ireland.12 In 1986 the working party found “incontrovertible evidence of doctors’ involvement in planning and assisting in torture, not only under duress, but also voluntarily.” Although the working party was convened because of concerns about Great Britain’s clinicians’ collaboration with torture in Northern Ireland, it skimmed over evidence of torture close to home by citing a softball British investigation without mentioning the harsh judgments of the European Commission of Human Rights or the ruling of the European Court of Human Rights. The working party instead focused on doctors assisting torture in the Soviet Union, Iraq, Uruguay, Romania, Brazil, and Chile and ignored widely known physician complicity with torture in Commonwealth nations such as India, Kenya, Malaysia, Mauritius, Nigeria, Pakistan, Uganda, and Yemen. It demurred to deceptive denials of torture from South Africa, Israel, and Tanzania. The geopolitically biased report also steered clear of cultural sensitivities. For example, it did not say that a doctor who assisted an amputation under an Islamic court’s order was abetting torture.

The BMA’s enthusiasm for holding torture doctors accountable steadily waned. In 1947, as noted previously, it had called for judicial punishment. In 1992 it recommended that doctors alleged to abet torture should be “fully and fairly investigated and that those found culpable are barred from medical practice and from membership in professional associations.”13 In 2001 the BMA wrote, “All organizations with an interest in human rights issues should be involved in campaigns for the prosecution of perpetrators of serious human rights violations, including health professionals who are complicit with and advise torturers. In effect, this means opposing impunity measures wherever they exist. . . . The WMA has resolved that national medical bodies should prevent doctors who have committed abuses from evading justice.”14 This was an odd statement given that by 2001, as discussed in chapter 5, the WMA had long abandoned any pretense of interest in holding torture doctors accountable. In 2009 the BMA said that it would not investigate cases of individual physicians.15

Even aside from the late twentieth-century Troubles in Northern Ireland, the United Kingdom and the BMA had reason to be reticent about holding torture doctors accountable. British colonies’ struggles for independence after World War II were bloody affairs. From the 1950s to the 1970s, British forces brutally suppressed independence movements in the British Cameroons, Brunei, British Guiana, Borneo/Malaysia, Cyprus, Kenya, and Yemen (Aden). There are many reports of torture in Yemen, where the British refused to let Red Cross inspectors into its prisons or to allow prisoners’ access to their own doctors.16 Castration in Kenya was discussed in chapter 6. Contrary to its strong endorsement of medical truth commissions in 1986—“to establish the truth and allow victims to have a hearing”—the BMA has not convened a truth commission to excavate the history of UK physicians’ collaboration with torture.17 Recently opened archives of the Colonial Administration should illuminate these sordid histories.18

In 2014 two credible human rights groups detailed a total of fifty-eight allegations of UK doctors’ involvement in the torture of Iraqi prisoners between 2003 and 2008.19 For example,

[At the Al Shaibah Detention Centre] the male doctor who visited me was a Captain. The interpreter introduced him to me. The Captain insisted that I take my clothes off but I refused. It is against my religion to be naked in front of strangers. I refused and [Sergeant] Swede came in with around 3 to 4 soldiers who were all holding batons. He told me that if I didn’t take my clothes off, they would beat me with the batons. I knew they would do this, as they had been doing it since my arrest. I felt extremely threatened. I felt obliged to do it and I took my clothes off. The doctor was standing nearby watching this happen. I thought he looked quite young. He asked me to lie on a stretcher naked. He carried out a very quick check on me and asked me whether I was suffering from any conditions. I told the doctor about the beatings I had suffered since my arrest and the injury to my stomach from the hammer. I told him how much pain I was in because of this. He told me he thought I had a stomach ulcer. He said this without examining me, or looking in my throat or taking an x-ray of my stomach. He listened to what I said about the pain and the beatings and made no comment except to diagnose an ulcer. I told him that I had never had anything wrong with my stomach before, until the soldier had smashed me in it with the hammer. The doctor told me he would write me a prescription for an orange tablet that would help but he did not say what this was. My t-shirt and shorts were covered in blood from the beating to my face and in particular my nose. The doctor could clearly see this and didn’t ask me about it. I told him about the injury I had received to my nose and that I thought it was broken because it was so swollen but he didn’t do or say anything.

The 2003 death of Baha Mousa, a British prisoner in Basra, Iraq, was the exception to physician impunity. Mousa was apparently innocent of any crime. He was picked up (for reasons unknown) and taken to a prison under United Kingdom control. One evening, Mousa, whose head was covered with a bag, was assaulted by a group of soldiers who beat him and kicked him. He died of asphyxia with multiple signs of severe trauma. Several courts eventually ruled on the case.20 A soldier-physician, Dr. Derek Keilloh, had unsuccessfully attempted to resuscitate Mousa. He did not report that the body was battered. In 2012 Keilloh’s license was revoked for ignoring the needs of a torture victim, failing to report the abuse, and lying to investigators.21 The penalty against Keilloh appears to be unique in the long history of British medical complicity with torture.

Other anecdotes bear mentioning. The United Kingdom briefly suspended the license of an immigrant Iraqi doctor, Mohammed Kassim Al-Byati, who saw and treated tortured prisoners in one of Saddam Hussein’s prisons (see chapter 2).22 Britain continues to allow Vincent Bajinya, a Rwandan doctor charged with genocide, to practice.23 This is despite the BMA’s endorsement of a WMA code stating, “A physician who perpetrates [torture, war crimes, or crimes against humanity] . . . is unfit to practice medicine.”24

Flogging

Physician-supervised flogging (also known as whipping or caning) is unusual in international torture in that the United Kingdom seems to have exported this practice throughout its colonies, protectorates, and Commonwealth members. Here I exclude a common form of torture called falanga or bastinado in which the soles of the feet are caned or whipped; medical oversight of this technique is not described. Medically supervised flogging is described in chapter 6. Although Great Britain banned most flogging in 1948, it continued to impose medically supervised flogging up to the 1970s for a few offenses committed inside prisons as well for crimes in its former colonies and against separatists in Northern Ireland.25 As late as the mid-1960s, a British physician could clear a prisoner for flogging before the prisoner was tied to a frame and whipped with a birch rod or cat o’ nine tails (named for its nine whips, which left scars like the claw of a cat).26 In 2001, twenty-six years after it had endorsed the WMA Declaration of Tokyo, the BMA finally spoke against physician collaboration in penal amputations or flogging without asserting that physicians supervising such punishments were abetting torture.27 In opposing flogging as a matter of policy without defining it as torture, the BMA sidestepped the issue of whether medical boards should hold doctors who oversaw floggings accountable for abetting torture.

Although the prevalence of medically abetted flogging is decreasing, the leading countries where flogging is practiced are mostly members of the former British Empire. Therefore, it is fair to propose that the United Kingdom bears a special responsibility for working to end this abuse. Toward that end the BMA should

•assert that flogging is torture;

•assert that a physician who clears a person for flogging, monitors flogging, treats or certifies a prisoner for continued flogging after it begins, or fails to report each case of flogging to human rights groups is committing a breach of medical professionalism and abetting torture;

•assert that any physician or nurse who abets flogging should be subject to licensing sanctions and the case data should be referred to a criminal prosecutor;

•apologize for Britain’s role in creating and disseminating legal codes and models for the practice of medically monitored flogging;

•compensate victims of flogging within the United Kingdom, including those from Northern Ireland or any other location where a person was flogged under Britain’s auspices (n.b., the Convention Against Torture says “each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible”);28

•compile and publish periodic reports assessing the progress of each formerly UK-affiliated country in meeting the above standards; and

•lobby to have the WMA adopt analogous policy for this widespread form of medically abetted torture.

The United Kingdom’s medical community led the world in highlighting the problem of physician complicity with torture. One can only speculate whether national pride or shame over its long history of medically abetted torture has blunted the BMA’s pursuit of its own torture doctors and its commitment to abolish the practice of medically abetted flogging. The loss of that kind of leadership is a loss for the global community.


PART III


HUMANISTS AND HEALERS
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HUMANISTS FOR HUMAN RIGHTS

A global human rights movement emerged from the horrors of World War II. It was new in the way it broadened the Enlightenment agenda for democratic republics, universal suffrage, religious tolerance, and the abolition of slavery to include diverse human rights and eventually new forms of justice, such as compensation and accountability for injustice. It built new institutions, including the United Nations. The institutions, in turn, adopted new international laws, such as the Convention on the Prevention and Punishment of the Crime of Genocide in 1948 and the Geneva Conventions to protect noncombatants in times of war. And then countless humanists and advocates created new nongovernmental human rights organizations, such as Amnesty International and Human Rights Watch. Eventually, this movement turned its attention to the impunity of torture doctors.

Franklin and Eleanor Roosevelt may be fairly credited with articulating the modern right not to be tortured. In trying to mobilize Americans to confront the menace of Nazism, President Roosevelt gave his “Four Freedoms” speech to Congress in 1941, shortly before the attack on Pearl Harbor. In that address he asserted that all people were entitled to four freedoms: freedom of speech, freedom of religion, freedom from want, and freedom from fear. After the war President Harry Truman delegated to Eleanor the task of continuing the human rights effort, which led to her chairing the Commission of Human Rights to draft a bill of rights for the UN.1 She sought views beyond the politically calibrated positions of national delegates, soliciting aspirational rights from voices in civil society, such as church leaders, labor leaders, and intellectuals. She engaged articulate philosophers and humanists, such as India’s Mahatma Gandhi, Aldous Huxley (author of Brave New World), and others. She believed that ordinary citizens and civil society would create a “curious grapevine” to carry human rights into the affairs of nations.2 She insisted that the document that would become the Universal Declaration of Human Rights be more than a general homage to the concept of human rights but that it enumerate specific rights. The declaration’s preamble shows how it posited respect for human rights as central to the effort to prevent war and build peace:

Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world,

Whereas disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind.3

Article 5 of the declaration’s thirty articles addresses torture: “No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”

The Universal Declaration of Human Rights became the template for decades of developing international human rights laws. The Geneva Conventions (1949); the European Convention on Human Rights (1950); the Covenant on Civil and Political Rights (1966); the International Covenant on Civil and Political Rights (1977); the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984); and the Rome Statute of the International Criminal Court (1998) all cite article 5.

Eleanor Roosevelt’s vision of a “curious grapevine” eventually became the human rights movement. Nongovernmental organizations, including labor unions, churches, student organizations, and journalists, mobilized public opinion to challenge governments to allow the realization of the declaration’s enumerated rights.4 Specialized human rights organizations, such as Amnesty International (1961), Human Rights Watch (1978), and Physicians for Human Rights (1981), emerged later.

It was fitting that Ms. Roosevelt added nongovernmental humanists to the voices of government officials in creating the Universal Declaration of Human Rights. Human rights protect the people and organizations of civil society. Governments’ violations of human rights are often aimed at suppressing civil society by censoring the press, obstructing the organization of political parties, or engaging in torture. Torture is as often a weapon against a country’s own citizens as it is a weapon of war against foreign enemies. Totalitarian regimes rejected the declaration’s assertion of human rights as intruding on national sovereignty. An official Soviet newspaper, Isvestia, mocked Eleanor’s “curious grapevine” as “weeds in the field.” It said that human rights lobbyists at the UN were “rubbish that should be thrown out.”5 Despite decades of vicious reprisals by countless authoritarian leaders, the human rights movement has gained adherents.

In the mid-1970s the human rights movement turned a corner. Up to that time it had promoted human rights and advocated to protect persons who were endangered. Now, it shifted to confronting the impunity that protected government officials who violated human rights. It sought to identify, denounce, and secure the punishment of those officials. Although trials by the World Court or international tribunals could hold officials responsible for crimes against humanity, those trials were expensive, logistically difficult, politically charged, and usually aimed at senior government officials.6 Human rights advocates addressed this problem by creating strategies for using domestic criminal and civil courts and other institutions of civil society against lower level government officials.7 This shift set the stage for holding torture doctors accountable.

In the mid-1970s Portugal and Greece showed how domestic courts could act against dictators and torturers. On April 24, 1974, Portugal’s military government collapsed during the Carnation Revolution. Portuguese courts subsequently tried hundreds of members of the International Police for the Defense of the State and General Directorate of Security for human rights abuses. On July 24 the collapse of the Regime of the Colonels in Greece led to similar trials. Greece, Hippocrates’ homeland, inadvertently became the first country to punish a torture doctor.

Dr. Dimitrios Kofas was a low-ranking officer and physician with Greece’s military police during a brutal junta that ruled from 1967 until 1974. He was one of hundreds of officials who were prosecuted for torture and other crimes after the junta fell. Kofas made rounds on prisoners who were being tortured. Some prisoners called him the “traffic controller” because he medically assessed prisoners undergoing torture and advised the guards when it was safe to continue or when the torture should be eased so that the prisoner did not die. He promised medications to ill prisoners and then failed to bring them. He promised drugs to a man with heart disease and four days later gave him four aspirin tablets. He offered orange juice to a man whose urine had turned orange from being kicked or beaten on his kidney. He dispensed orange juice so frequently to tortured prisoners that some prisoners called him the “orange juice doctor.” He told the wife of a prisoner that he had sent her previously healthy husband to a military hospital with a stroke. At the hospital she found her husband with deep gashes on his legs, bruises on his shoulder, and his genitals black from trauma. Kofas was court-martialed on eleven charges of dereliction of duty and sentenced to seven years in prison but was soon released.8 As far as I can determine, he has resumed practice in Greece.

On the surface the Kofas conviction seemed to change nothing. Organized medicine remained aloof from the human rights movement. It did not see Kofas’s court-martial as a call for change or a sign of things to come. As far as I can determine, a decade passed before a medical human rights document stressed that Kofas was a physician.9 Even so, the events in Portugal and Greece signaled a new age in human rights, and Kofas went down just like the other torturers in those trials. Accountability for torture doctors was under way.

Literature and Torture Doctors

Lynn Hunt and Steven Pinker are among scholars who partly attribute the post-Enlightenment emergence of human rights to rising public exposure to novels.10 In this debated point of view, the association between reading great fiction and empathy is more than an association; novels appear to foster empathy between a reader and people in circumstances that the reader will never encounter.11 In the latter half of the twentieth century, fiction advanced the public’s understanding of torture as a political issue and a cause of enormous suffering. Some works belong both to the humanities and to the human rights movement. I exclude from this category nonfiction works such as Seiichi Morimura’s The Devil’s Gluttony (1980), which sold 2.5 million copies and provoked an extraordinary discussion in Japan of its medical torture during World War II. I also exclude nonfiction documentaries, such as Doctors of the Dark Side, a film about medical interrogators in war on terror prisons.12 Some literary works about torture do not discuss doctors: for example, Margaret Atwood’s poem “Footnote to the Amnesty Report on Torture,” The Colonel by Carolyn Forché, or One for the Road by Harold Pinter.13 In Waiting for the Barbarians, South African author J. M. Coetzee’s magistrate defines the doctrine of interrogational torture this way: “Pain is truth; all else is subject to doubt.”14

The first novel about a demonic doctor might be Mary Shelley’s Frankenstein (1818).15 It is not clear whether Jekyll was a physician or a scientist in Robert Louis Stevenson’s The Strange Case of Dr. Jekyll and Mr. Hyde (1886).16 A decade later H. G. Wells wrote The Island of Dr. Moreau (1896) about a sadistic medical scientist.17 The Cabinet of Dr. Caligari, a 1920 German expressionist horror film, told the story of an asylum director who was a serial killer.18 The Great God Pan (1894) and its 2013 feminist spinoff Helen’s Story (2013) are two other mad-medical scientist novels.19 None of these physicians or medical scientists are torture doctors in the sense of committing torture for governments. They are serial killers or megalomaniac psychopaths who inflict murder and pain and are driven by personal demons rather than government orders.

Fictional literature about torture doctors tends to explore their social, political, and institutional milieu rather than their psychopathologies. To what degree do orders, fear, loyalty, or political banality explain the torture doctor? What is the moral responsibility of a torture doctor for government crimes or for complicity with the government during a fascist political era? Does punishing a torturer atone for the crime? Can it?

Novels and dramas about Nazi doctors are the starting point of this genre. Suspicion (1952) was a pathbreaking, influential work telling of a concentration camp surgeon who changed his name and became the manager an elite clinic in Zurich after the war.20 A Nazi-chasing detective gets himself admitted to the clinic. When the staff realize that he is pursuing the head physician, they try to kill the patient. This novel’s publication in a popular magazine offered a German-speaking audience a provocative view of Nazi doctors’ postwar careers. Free Fall (1959) tells of a Gestapo psychiatrist’s interrogation of a British military POW.21 The Boys from Brazil (1976) was a science fiction confection in which Auschwitz doctor Josef Mengele escaped to South America and began creating clones of Hitler to resurrect the Thousand-Year Reich.22 The Debt (2011) is a film based on an Israeli novel about three Mossad agents who are sent to East Berlin to capture the infamous Nazi “Surgeon of Birkenau” and bring him to justice.23 The Chosen Ones: A Novel (2016) is a fictionalization of the Nazi program of euthanizing disabled children.24 Haruki Murakami’s Hard-Boiled Wonderland (1993) is a deeply metaphorical analysis of the Holocaust and a medical scientist like Josef Mengele.25

The literature on Japanese torture doctors during World War II is smaller than that examining Nazi medicine. But both fiction and nonfiction accounts have resonated in Japan, where their history of torture medicine is less well known. Shusako Endo’s The Sea and Poison (1986) tells of Dr. Suguro and his colleagues, who performed lethal experiments on prisoners during World War II. The book carefully explores questions of conscience, duty, medical professionalism, and finally, accountability:

“Still, some day, we are going to have to answer for it,” said Suguro, leaning close suddenly and whispering. “That’s for sure. It’s certain that we’re going to have to answer for it.”

“Answer for it? To society? If it’s only to society, it’s nothing to get worked up about. . . . If those who are going to judge us had been put in the same situation, would they have done anything different? So much for the punishments of society.”26

Philosophy of a Knife (2008) is a slasher movie that mixes real and studio footage to depict Japan’s Nazi-like medical experiments at Unit 731.27 Overall the books about World War II’s torture doctors are a diverse lot. Some plumb the moral and psychological depths of torture medicine. Others have used World War II as a trope for one-dimensional allegories or cheap porn.

Two classic novels, 1984 and A Clockwork Orange, set the stage for the postwar discussion of torture doctors. They are both predicated on the fantasy that future governments might try to use torture to create ideal citizens (rather than to interrogate or punish). They also profoundly explore what people find most repellent about torture doctors, that is, the misuse of science and the abuse of humans.

George Orwell’s 1984 (1949) describes a torturer, O’Brien, who works for the Ministry of Love in Big Brother’s totalitarian dystopia. O’Brien and his white-coated assistants torture Winston to eliminate his capacity for love. O’Brien is a prescient depiction of the clinicians who worked for Soviet psychiatry and US interrogational behavioral science consultation teams. He has the skills of a psychologist, psychiatrist, and medical doctor:

It was O’Brien who was directing everything. It was he who set the guards onto Winston and who prevented them from killing him. It was he who decided when Winston should scream with pain, when he should have a respite, when he should be fed, when he should sleep, when the drugs should be pumped into his arm. It was he who asked the questions and suggested the answers. He was the tormentor, he was the protector, he was the inquisitor, he was the friend. And once—Winston could not remember whether it was in drugged sleep, or in normal sleep, or even in a moment of wakefulness—a voice murmured in his ear: “Don’t worry, Winston; you are in my keeping. For seven years I have watched over you. Now the turning point has come. I shall save you, I shall make you perfect.”28

A Clockwork Orange (1962) recounts how Dr. Branom and Dr. Brodsky torture Alex with aversion therapy. Like the characters in 1984, they work with white-coated assistants in a high-tech clinic. They mock how they inadvertently destroy Alex’s love of Beethoven, thereby showing that his behavior, not his humanity, is their only concern. The prison chaplain tells Alex,

Very hard ethical questions are involved. You are to be made into a good boy number 6655321. Never again will you have the desire to offend in any way whatsoever against the State’s Peace. . . . It may not be nice to be good, little 6655321. It may be horrible to be good. . . . You are passing now to a region beyond the reach of the power of prayer. A terrible thing to consider. And yet, in a sense, in choosing to be deprived of the ability to make an ethical choice, you have chosen to be good.29

Dr. Branom in turn tells Alex, “You are being made sane. You are being made healthy.”30

In 1984 and A Clockwork Orange, medicalized torture is used to break and remake a prisoner into the state’s ideal citizen. Winston is crushed into idolatry of Big Brother’s invincible dictatorship. A Clockwork Orange has a surprisingly optimistic ending. The totalitarian regime employing the doctors in A Clockwork Orange somehow collapses. Out of prison and living in a nonfascist state, Alex rediscovers music and lives a normal life.

A third novel offers a false and menacing omen of the power of torture. The Manchurian Candidate (1959) tells how Dr. Yen Lo uses hypnosis to program an American prisoner during the Korean War to be a sleeper agent. The repatriated prisoner is activated and directed to assassinate a US presidential candidate.31

Writers announced the Soviet Union’s use of psychiatric hospitals to torture political dissidents well before Western psychiatrists crusaded against the abuses. Valeriy Tarsis’s novel Ward 7 (1965) had an enormous impact in the Soviet Union and Europe (see chapter 11).32 Tarsis, a dissident, drew on his experience of having been a prisoner-patient in Moscow’s Kashchenko Hospital. His book creates Ward 7 from Chekov’s classic Ward 6 (1893), which told the story of a tsarist insane asylum. The brutality of the neglectful nineteenth-century asylum was escalated by the intentional abuse in Ward 7. “Gorbunov and Gorchakov” (1970) is a poem by another former Soviet psychiatric prisoner describing a conversation between two prisoners in a Soviet psychiatric hospital between their interrogations by psychiatrists.33 The play Every Good Boy Deserves Favor (1977) illuminates how the Soviet government was abusing dissidents with false psychotherapy.34 By that time, however, the battle between Western and Soviet psychiatric professional organizations was well under way. Aleksandr Solzhenitsyn’s A Day in the Life of Ivan Denisovitch (1962) and Gulag Archipelago mention the role of torture doctors in Stalin’s camps.35

Z (1969) is an enormously influential novel about the Greek junta of Kofas.36 An honest autopsy discovers that a dissident political leader was murdered, rather than killed by an accident, thereby highlighting the need for doctors to hold regimes accountable for crimes.

Death and the Maiden (1990) tells of a former prisoner in South America suffering from PTSD. During her imprisonment she had been blindfolded and repeatedly raped by a sadistic doctor. The novel explores the difficulties of traumatized persons’ memory and an encounter with a man who might be her torturer.37 Ariel Dorfman, the Chilean author, wrote this work as his country was coming to terms with the legacy of torture of Gen. Augusto Pinochet’s military junta.38

Anil’s Ghost (2000) tells of Dr. Anil Tissera, a forensic human rights pathologist who is trying to identify a murder victim in Sri Lanka to bring the responsible official to justice.39 Michael Ondaatje, a Sri Lankan, wrote and released the book during the Sri Lankan Civil War.

Two major films depict the war on terror. A lavish Turkish movie, Valley of the Wolves: Iraq (2006) depicts events similar to the torture at Abu Ghraib. Its story of an American doctor who takes kidneys from wounded Iraqis and sends them to the United States to be transplanted into rich people illustrates the blowback of American medical torture.40 The US film Zero Dark Thirty (2012) has a fiction of omission: it does not show the medical collaboration in torture.41

The Little Red Chairs (2016) imagines Dr. Vlad, a character like Serbia’s notorious Dr. Radovan Karadžić, arriving as a mysterious fugitive in a small Irish village, where he introduces a destabilizing evil.42 The title comes from a work of public art in which 11,541 red chairs (of which 643 were child size) were placed in the streets Sarajevo to memorialize the victims of the siege from 1992 to 1996.43

Witness literature is a genre in which survivors’ stories preserve history and point to the need for accountability. In 2001 the Nobel Prize Committee devoted its centennial year to witness literature.44 Holocaust witness literature is the best-known example of this genre and safeguards the truth of torture against revisionist deniers while demanding accountability by fostering empathy with the suffering of the survivors and victims. Two of Mengele’s subjects wrote the notable example Children of the Flames: Dr. Josef Mengele and the Untold Story of the Twins of Auschwitz.45 Jacobo Timerman’s Prisoner without a Name, Cell without a Number (excerpt in chapter 2) is a memoir of being tortured in an Argentine prison.46

The most recent incarnation of the witness genre appears on social media. Blogs, tweets, and cell phone pictures and videos carry images and messages from and within societies burdened by torture. Images from both traditional journalists and laypeople quickly and broadly migrate through global social media networks. As in the pre–social media age, some images of torture can have a powerful effect on public opinion.47 In Egypt, Tunisia, Pakistan, and Russia, cell phone images of torture posted on social media have led to the prosecution of guards.48 The infamous photographs of torture at Abu Ghraib, which included smiling selfies of guards, spread widely on social media. Academic papers are only beginning to examine the effects of social media in documenting human rights abuses and in coordinating protests.49 Elaborate “Denounces” against torture doctors and other regime officials are highly developed social media campaigns (see chapter 11).

By the mid-1970s the public considered torture a common violation of human rights in need of preventive intervention. That awareness set the stage for accountability. At this point torture abolitionists had to mobilize the medical community to improve forensic methods for trials. That task is where this book now turns.
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HEALERS FOR HUMAN RIGHTS

In the mid-1970s the human rights movement had few ties to the medical community. Churches, lay advocates for human rights, and lawyers were its core. To introduce evidence to bring torturers (including doctors) to justice, the movement needed medical experts who were willing and qualified to testify that a person had been tortured. That forensic testimony had to be based on sound science so that it could withstand withering cross-examinations. Ideally, the medical forensic skills had to be able to identify at least some forms of torture distinct from the kinds of trauma that might occur by accident or during ordinary criminal assault. The forensic medical science of torture also had to address the fact that torturing nations that were sensitive to international pressure were instructing officials to use “stealth torture,” methods that did not leave readily apparent scars or other physical signs that could be detected by routine physical examinations or autopsies.1 Torture-focused protocols for conducting autopsies and physical exams were needed to disprove governments’ false autopsy reports, death certificates, and medical records. The questions were knotty. For example, was it possible to prove that a small scar under the skin where a former prisoner reported having been electrically shocked resulted from torture as opposed to an old spider bite? A forensic method was also needed to excavate mass graves of jumbled bodies that had often been burned with lime or gasoline bonfires in order to identify the individuals, detect torture, and tie, by timing and ballistic evidence, those deaths to the movements and weapons used by police and military units. Medical experts had to develop the skill to read death certificates (that were normally accepted as honest even if occasionally mistaken) to critically assess what was written and what was omitted and to illuminate implausible entries. The list was endless.

Few physicians were interested in such matters. Medical schools neither researched nor taught these topics. Medical associations were not inclined to go beyond condemning torture to develop protocols for evaluating torture-related injuries as they had for natural diseases, such as heart disease. Appeals by visionaries, such as Dr. Jonathan Mann, for the medical profession to embrace human rights as a means to improve public health were marginalized as idealistic, politically contentious, and tangential to the core clinical mission of medicine.2 It is no surprise that Korey’s encyclopedic history of the relationship between nongovernmental organizations and human rights devotes only a few vague pages to “The ‘Unexplored Continent’ of Physician Involvement in Human Rights.”3

By 1973 Amnesty International was using “Urgent Action Appeals” to exhort its members to write to senior government officials on behalf of individual prisoners asking that the prisoner not be abused and that proper medical care and legal representation be made available.4 Amnesty created the Health Professionals Network, which at its peak had ten thousand health professionals writing on behalf of hundreds of imprisoned clinicians and prisoners with serious health problems.5 The network’s volunteers and staff conducted educational programs on physician participation in torture. Amnesty was clear about its position that torture doctors should be held accountable: “The role of health professionals in abuses or in their cover-up should be investigated and those found guilty of illegal actions should be prosecuted.”6

Centers for rehabilitation drew clinicians and led to a science for diagnosing and treating torture survivors. These centers arose from Amnesty International’s campaigns against torture that began in 1972.7 Amnesty, working with Danish, Chilean, Swedish, and Greek physicians, outlined the complex medical, legal, and social services needs of torture survivors from Gen. Augusto Pinochet’s fascist rule in Chile. The centers drew their energy from the community of torture survivors and the human rights movement rather than from the mainstream medical or legal community. Torture survivors often assumed positions as clinicians, advocates, and charismatic leaders of the centers.8 For example, Dr. José Quiroga cofounded the Program for Torture Victims, the first such program in the United States, in 1980. Quiroga had fled torture in Chile. His cofounder, psychologist Ana Deutsch, had fled Argentina’s Dirty War, during which her family had been tortured. Leaders like Quiroga and Deutsch taught clinicians about torture as a lived experience. Their passion, bravery, witness, and resilience showed that healing was possible and that leadership, even under arduous circumstances, was necessary.

In 1978 the International Rehabilitation Council for Torture Victims (IRCTV) was established in Denmark.9 Today, it operates a treatment center, seeks international funding for the care of torture survivors, publishes research, does antitorture advocacy, assists with asylum petitions, and trains staff at 162 member centers around the world. In 1985 the Center for Victims of Torture (CVT) in Minneapolis started with a domestic rehabilitation program and now has developed broad domestic and international programming for advocacy and rehabilitation.10

In 1984 the UN’s Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment asserted the duty of each nation to compensate and rehabilitate torture survivors: “Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for as full a rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his dependents shall be entitled to compensation.”11 In 2013 the WMA belatedly endorsed the right of rehabilitation for torture survivors and the work of the treatment centers.12 Although it is difficult to study the effect of rehabilitation owing to scant funding, cultural and personal diversity, small sample sizes, and the attendant inability to randomize or do multivariate analysis, treatment centers decrease psychological symptoms and enable survivors to become economically productive members of society.13

As the rehabilitation centers’ clinicians treated survivors, they discovered evidence-based ways to detect, assess, and treat torture-related injuries.14 They learned how to correlate survivors’ accounts of abuse with their injuries. For example, CT scans found a unique crushing of the rim of neck vertebrae bones in some persons who said that an electric cattle prod had been forced into their mouth and discharged against the back of the throat. The cattle prod had caused neck muscle spasms that in turn caused vertebrae to curve and slam against each other.15 Clinicians also found tiny calcifications under the skin where electrical torture had been delivered.16 This science improved the ability to use observations from autopsies and exams to prove that a person had been tortured. The forensic examination of photographs of tortured Syrians is one innovative way to use this science for human rights investigations.17 The use of scientific findings has greatly improved the outcome of hearings to obtain asylum.18

James Jaranson and Michael Popkin describe the evolving relationship between the rehabilitation centers and the effort to end impunity for torture.19 Rehabilitation center staff assist human rights monitors from organizations like the United Nations, the Red Cross, and Human Rights Watch. Centers provide translators, survivors, and local experts to examine prisoners and perform autopsies. The staff document the history and examinations of released prisoners and decedents. They provide photographs and x-rays of injuries. The centers’ staff take great personal risks. Governments regularly shut down centers, as happened in 2017 to the Nadeem Torture Rehabilitation Centre in Egypt.20

DNA analysis has proved to be a useful forensic tool. Human rights organizations have advocated for or compiled DNA databases of families looking for “disappeared” loved ones.21 DNA matches have identified bodies in mass graves. Matchers have also identified children who were stolen at birth by torturers who then killed their mothers (pseudonyms are used throughout this story):

On October 6, 1978, Argentine soldiers kidnapped Rosa’s daughter and son-in-law, Patricia and Jose. Patricia was eight months pregnant. The two were taken to a torture prison where fellow prisoners reported that Patricia gave birth to a son whom she named Rodolfo. Patricia and Jose were both disappeared.

The junta fell in 1983. Rosa searched for her grandson, Rodolfo, for more than twenty years. She was in contact with the Mothers and Grandmothers of the Plaza de Mayo, a human rights group composed of the families of disappeared prisoners who sought to learn the fate of their loved ones. It is estimated that five hundred babies were stolen by guards who did not want to kill the babies but who did not want the children to return to leftist homes where they would grow up to become enemies of the state that had killed their mothers. A prison doctor falsified the birth certificate to claim that the guard’s wife was the birth mother.

In 1999, after the fall of the Argentine military junta, the Grandmothers of the Plaza de Mayo learned that a twenty-one-year-old man, Guillermo, might have been one of the stolen babies. Guillermo agreed to submit a blood sample. Forensic pathologists compared his DNA to samples in a DNA bank of grandmothers whose pregnant daughters had been disappeared. Guillermo matched to his grandmother Rosa, proving that he was the son of Patricia [NB: paraphrased from original technical text].22

As a result of this application of genetic science, guards were imprisoned for kidnapping and doctors were imprisoned for falsifying birth certificates (see chapter 11). The children faced wrenching choices. They had never known their birth families. They had been raised, sometimes affectionately, in families that were responsible for murder and kidnapping. After learning of the circumstances of their birth, some children returned to their birth families; others remained with the families that had raised them.

PHR is another kind of medical human rights organization. In 1986 Dr. Jane Schaller, its first president, described its mission as documenting human rights violations, advocating on behalf of colleagues who were endangered, developing a human rights curriculum for clinicians, and denouncing health professionals who participated in abuses.23 With a modest budget, PHR pursued an extraordinarily broad set of activities, including supporting Chilean and Turkish physicians in danger for seeking to punish colleagues who assisted torture; deploying medical experts to exhume mass graves in Europe, Asia, and Africa to obtain evidence for criminal proceedings; using DNA analysis to reunite families in cases where military officials had stolen newborns from their murdered mothers; publishing reports on torture in many countries; promoting standards for collecting evidence of torture from medical examinations and autopsies (see chapter 9); and developing education materials for clinicians.

Dr. Robert Kirschner worked with PHR for several years. A forensic pathologist, Kirschner teamed up with Clyde Snow, a renowned forensic anthropologist (an expert in analyzing badly decomposed skeletal remains). Snow and Kirschner had identified bodies from several airplane crashes and serial killer cases in the United States before PHR recruited them in 1985 to excavate mass graves in Argentina to prove that specific units of soldiers had committed the mass murders.24 Later, they applied their forensic archaeology to a grave containing 130 children murdered by the El Salvadoran Army. The two pioneered how to use site excavations to gather evidence for war and torture trials.25 Kirschner was a tireless correspondent and a profound teacher. He was droll and sardonic. When asked on Nightline about a prosecutor who had criticized him for not talking like a bland medical expert, he commented, “I guess they thought I wasn’t objective enough when I talked about exhuming one hundred and fifty bodies of civilians with their hands tied behind their backs.”26 Kirschner died of natural causes at sixty-one; his forensic methods were still a work in progress. Clea Koff’s memoir of forensic anthropology in Rwanda, Bosnia, Croatia, and Kosovo gives a good sense of what this work is like.27

The Istanbul Protocol

On August 10, 1993, twenty-nine-year-old Baki Erdoğan was arrested in Aydin, a city of 200,000 in western Turkey. The police held him incommunicado as a dissident. A prisoner in his cellblock later told of covering her ears as thuds and screams came from the room where police were interrogating Erdoğan. Eleven days after his arrest, police brought the battered Erdoğan to a hospital, where he soon died. The police concealed the death for two days. They did not let Erdoğan’s father attend the autopsy. A government coroner and autopsy asserted that Erdoğan had died of a ten-day hunger strike. He was one of fourteen people to die during imprisonment in Turkey in the first ten months in that year.28

Members of the Turkish Medical Association (TMA) were skeptical of the official autopsy report and death certificate. The TMA successfully pressured for an independent autopsy. The second autopsy found that Erdoğan had died of blunt force trauma. At that time PHR and the TMA were working together to protect antitorture physicians from government reprisals.29 The Erdoğan case took PHR’s work in Turkey in a new direction.

In 1996 the Society of Forensic Medicine Specialists in Turkey, the Human Rights Foundation of Turkey, PHR, and the Danish IRCTV convened a task force to create an autopsy protocol as a guideline for coroners on how to systematically record injuries suggestive of torture. As discussed previously, torture often creates unusual injuries. Many of these injuries occur outside the internal organs that are the usual focus of autopsies seeking to determine the cause of death from disease. For example, suspending a person by arms that are twisted backward can cause unusual rotational tears of shoulder ligaments, which a coroner can find only by looking at the shoulder joints.

The task force’s experts began with an older document, the Minnesota Protocol. In 1982 the United Nations heard testimony that pursuing extra judicial homicide (i.e., death squad murders) in El Salvador was difficult because there was no validated way to autopsy the bodies.30 Death squad murders can differ from ordinary homicides and battlefield deaths in how the bodies are found, whether there are signs of torture or binding, or how the fatal wounds are inflicted. The Minnesota Lawyers International Human Rights Committee partnered with pathologists to create a protocol to guide the systematic inspection of crime scenes and bodies. The 1991 Minnesota Protocol compiled evidence to use in trials to show that government forces were responsible for extrajudicial murders.31 The protocol was successfully used during the examination of bodies found in mass graves left by the regime of Guatemala’s former dictator, Gen. Efraín Ríos Montt.32 In 2013 Ríos Montt was convicted for genocide and crimes against humanity. The Erdoğan case, of course, differed from the cases covered in the Minnesota Protocol. The Minnesota Protocol focused on death squad murders; Baki Erdoğan died of prolonged torture.

The task force produced the Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, more commonly known as the Istanbul Protocol, for the city where the task force first convened.33 The new protocol needed prominent endorsements to promote its authoritative standing in legal proceedings. In 1999 the United Nations endorsed the protocol for presenting forensic evidence. The United Nations High Commissioner for Human Rights published the protocol.34 The UN Special Rapporteur on Torture routinely assesses whether local coroners who see deceased prisoners are familiar with the use of the protocol. PHR and IRCTV have programs for teaching how to use the protocol.35 The WMA commended the protocol in 2003.36

The Minnesota and Istanbul Protocols show how clinical observations from rehabilitation centers and attentive coroners can be synthesized with legal advice to create robust tools to promote the cause of holding torturers accountable. The Minnesota Protocol was a major advance for investigating death squad murders, but it was not optimal for assessing torture. Baki Erdoğan’s corrupted autopsy would have enabled officials to go free. A proper autopsy changed history. In June 2000 four police, a deputy security director, and an antiterrorism departmental director were convicted of torturing Erdoğan to death.37

New protocols are emerging. For example, the International Forensic Group has published a draft of how to assess medical records for torture.38 Refinements of the Istanbul Protocol are needed to detect injuries from tortures that do not scar, such as waterboarding. Forensic protocols are powerful but insufficient if the will to hold torture doctors accountable is lacking. Even aside from holding torture doctors accountable before criminal courts or licensing boards, there are other notable forms of medical resistance to torture.

Sometimes this resistance takes the form of refusing governments’ requests to collaborate with torture. In 2012 the Lebanese Order of Physicians said that physicians should refuse police requests to perform rectal examinations to assess for homosexuality; the Justice Ministry soon followed suit.39 Chapter 3 describes the Australian medical community’s resistance to the government’s policy regarding refugee detention centers. In 2012 a court in Pakistan overturned an order to transfer a brave physician who resisted police pressure to prepare a false autopsy report.40 In 2016 Egypt’s Doctors Syndicate Assembly partnered with thirteen human rights groups to resist soldiers who were trying to pressure doctors to falsify medical records.41 In 2017 the Kenyan Medical Association condemned forced anal examination despite directives from law enforcement officials; the court supported them.42 In Tunisia the government banned anal exams in 2017, after physicians, with support from human rights groups, refused to perform them.43 The Indonesian Doctors Association instructed its members to refuse to chemically castrate prisoners.44 Islamic medical associations and medical associations in predominantly Islamic countries have taken a strong stance against physician participation in penal amputations, as discussed in chapter 6. For many years some Israeli physicians have refused to collaborate with torture, as, for example, in this incident of refusing to force-feed a prisoner on a hunger strike.45

Some physicians and medical human rights groups bravely document torture. The extraordinarily brave Zimbabwe Association of Doctors for Human Rights documented and decried torture in that unfortunate country.46 The Egyptian Medical Assembly and Amnesty International supported the Nadeem Torture Rehabilitation Centre as it identified trauma caused by torture.47 In 2017 a Ugandan torture victim rehabilitation center confirmed torture trauma as a cause of death despite government denials.48 Physicians in Bahrain and Cameroon work with human rights advocates to document torture.49 In the face of deadly reprisals, the brave Sudan Doctors’ Syndicate details torture by its government.50 The Turkish government asked the Human Rights Foundation’s Torture Treatment and Rehabilitation Center to identify its patients51 and fined Dr. Tufan Kose, who refused to surrender his patients’ medical records because he feared that the police would use the records to pursue them.52 These acts of bravery show that medical organizations and physicians, even in autocratic countries, can resist medical complicity with torture. C. S. Lewis’s aphorism “Courage is not simply one of the virtues but the form of every virtue at the testing point” offers a way to assess both the professionalism of these physicians and the muted protests of the medical communities of Germany, Portugal, Spain, the United Kingdom, and the United States with regard to torture in their own prisons and by their own colleagues.53
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ORGANIZED MEDICINE’S CONDEMN AND ABIDE

In the decades after World War II, medical associations endorsed many declarations condemning physician complicity with torture. These declarations differed from typical medical “consensus statements” in that they did not present and assess research about torture’s short- and long-term injuries to victims, loved ones, torturers, or civil society. Nor did they undertake to empirically rebut misconceptions that might incline a physician to abet torture, for example, the common misbelief that torture improves interrogation.

This chapter focuses on WMA statements, declarations, and resolutions against physician complicity with torture. Three reasons justify this focus. First, the WMA, a congress of 114 national medical associations, is the largest, most diverse, and most prestigious international organization speaking for the medical community. Second, as chapter 5 showed, the WMA was founded to address the stain of Nazi physicians’ war crimes.1 Its mission statement still affirms this view:

TORTURE PREVENTION. Physicians: Key Actors in the Fight Against Torture.

The World Medical Association (WMA) has a long-standing commitment to act for the prevention of all forms of torture and ill treatment. The WMA unequivocally condemns any involvement of physicians in acts of torture, whether active or passive, as a severe infringement of the International Code of Ethics and human rights law.2

Finally, most of the antitorture codes endorsed by hundreds of national and medical specialty associations use the WMA documents as templates.3 This chapter shows that the WMA’s condemnations of physician complicity with torture avoid taking on the necessity of holding torture doctors accountable and are silent on providing policies and procedures on how to do so.

WMA declarations against physician complicity with torture emerged in three phases. From the Nuremberg trial of Nazi doctors in 1946 until 1974, they focused on the general duties of physicians to prisoners. From 1975 to 1990 they focused on physician complicity with torture. After 1990 the WMA passed statements addressing specialized topics in medicalized torture. In 2009 Dr. Alfred Freedman and I synthesized the provisions of various WMA declarations on torture as of that date.4 This chapter mentions concurrent developments in international law and UN resolutions that add historical context for the statements emerging from international medical associations.

The period from 1946 to 1974, the deep freeze of Cold War, begins with the Nazi doctors’ trial and runs through the eve of the WMA’s Declaration of Tokyo. It includes the WMA’s aborted promise that torture doctors should be held accountable and the UN’s 1948 Universal Declaration of Human Rights, which asserted the human right to be free from torture (see chapters 5 and 8). In 1949 the WMA, which had already acquiesced to the German position on not holding Nazi doctors personally accountable for their complicity in torture, passed the International Code of Medical Ethics, which asserted it was “unethical [for a physician to offer any] act or advice which could weaken physical or mental resistance of a human being.” The code did not argue for holding transgressors accountable.5 In 1949 the Third Geneva Convention Relative to the Treatment of Prisoners of War banned torture, to include medical complicity with torture: “Article 13: . . . no prisoner of war may be subjected to physical mutilation or to medical or scientific experiments of any kind which are not justified by the medical, dental or hospital treatment of the prisoner concerned and carried out in his interest.”6

The UN’s 1955 Standard Minimum Rules for the Treatment of Prisoners specified “model” medical care for any prisoner. Rule 32 contains three foreboding provisions:

1. Punishment by close confinement or reduction of diet shall never be inflicted unless the medical officer has examined the prisoner and certified in writing that he is fit to sustain it.

2. The same shall apply to any other punishment that may be prejudicial to the physical or mental health of a prisoner. . . .

3. The medical officer shall visit daily prisoners undergoing such punishments and shall advise the director if he considers the termination or alteration of the punishment necessary on grounds of physical or mental health.7

Rule 32 accommodated, for example, the widely accepted practices of having physicians certify prisoners as fit to undergo flogging or being placed in isolation (i.e., “the hole”) and of monitoring the prisoners during the punishment.

In 1956 the WMA produced its Regulations in Time of Armed Conflict. Although the regulations did not reject Rule 32, they advanced medical ethics in two respects. First, they stated that it is “unethical for physicians to: (a) Give advice or perform prophylactic, diagnostic or therapeutic procedures that are not justifiable in the patient’s interest; (b) Weaken the physical or mental strength of a human being without therapeutic justification; (c) Employ scientific knowledge to imperil health or destroy life.”8 This regulation starts to raise a barrier between physicians and the decision to impose flogging without barring a physician from monitoring a sentence of flogging while it is under way. Second, the regulations contain the remarkable statement that “medical ethics in times of armed conflict is identical to medical ethics in times of peace.” This means that physician-soldiers (unlike soldiers who are not physicians) are not exempt from the core professional principle of medical beneficence as they care for enemy combatants or POWs.

General Statements on Medical Complicity with Torture

From 1975 to 2002 the international community endorsed four documents relevant to physician complicity with torture. In 1975 the WMA passed Guidelines for Physicians concerning Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in Relation to Detention and Imprisonment (usually called the Declaration of Tokyo). Chapter 7 described how the BMA consulted Amnesty International’s 1973 Paris Conference in developing this declaration.9 The Declaration of Tokyo was updated in 2005, 2006, and 2016 from text given in chapter 4. The 2016 text condemns direct and indirect physician assistance with torture:

1. The physician shall not countenance, condone or participate in the practice of torture or other forms of cruel, inhuman or degrading procedures, whatever the offense of which the victim of such procedures is suspected, accused or guilty, and whatever the victim’s beliefs or motives, and in all situations, including armed conflict and civil strife.

2. The physician shall not provide any premises, instruments, substances or knowledge to facilitate the practice of torture or other forms of cruel, inhuman or degrading treatment or to diminish the ability of the victim to resist such treatment.

3. When providing medical assistance to detainees or prisoners who are, or who could later be, under interrogation, physicians should be particularly careful to ensure the confidentiality of all personal medical information. A breach of the Geneva Conventions shall in any case be reported by the physician to relevant authorities.

4. . . . physicians have the ethical obligation to report abuses, where possible with the subject’s consent, but in certain circumstances where the victim is unable to express him/herself freely, without explicit consent.

5. The physician shall not use, nor allow to be used, as far as he or she can, medical knowledge or skills, or health information specific to individuals, to facilitate or otherwise aid any interrogation, legal or illegal, of those individuals.

6. The physician shall not be present during any procedure during which torture or any other forms of cruel, inhuman or degrading treatment is used or threatened.

7. A physician must have complete clinical independence in deciding upon the care of a person for whom he or she is medically responsible. The physician’s fundamental role is to alleviate the distress of his or her fellow human beings, and no motive, whether personal, collective or political, shall prevail against this higher purpose.

8. Where a prisoner refuses nourishment and is considered by the physician as capable of forming an unimpaired and rational judgment concerning the consequences of such a voluntary refusal of nourishment, he or she shall not be fed artificially, as stated in WMA Declaration of Malta on Hunger Strikers. The decision as to the capacity of the prisoner to form such a judgment should be confirmed by at least one other independent physician. The consequences of the refusal of nourishment shall be explained by the physician to the prisoner.10

Unlike Amnesty’s Paris Conference document, all four versions of the Declaration of Tokyo are silent on holding torture doctors accountable. Thus, they continue the WMA’s postwar position: condemn physician collaboration with torture in principle and abide by the impunity of torture doctors in practice.

In 1982 the UN adopted Principles of Medical Ethics, echoing the Declaration of Tokyo.11 In 1984 the UN adopted the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment as the bedrock of antitorture international law.12 (Chapter 3 discussed its definition of torture.) In 1988 the UN’s Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment defined “cruel, inhuman or degrading treatment or punishment” (a term of art in the Declaration of Tokyo) as “extend[ing] the widest possible protection against abuses, whether physical or mental, including the holding of a detained or imprisoned person in conditions which deprive him, temporarily or permanently, of the use of any of his natural senses, such as sight or hearing, or of his awareness of place and the passing of time.”13 This phrase can be used to assess sensory deprivation or solitary confinement. Finally, in 2002 the Rome Statute of the International Criminal Court barred torture and “subjecting persons who are in the power of another party to the conflict to physical mutilation or to medical or scientific experiments of any kind which are neither justified by the medical, dental or hospital treatment of the person concerned nor carried out in his or her interest, and which cause death to or seriously endanger the health of such person or persons.”14 The US signed the Rome Statute and then withdrew its signature.15 The legally dubious effect of that withdrawal is outside the scope of this work.16

Statements on Specialized Aspects of Medical Complicity with Torture

WMA statements have most recently focused on specialized aspects of physician complicity with torture. Six issues stand out: (1) a physician’s duty to not force-feed prisoners who undertake hunger strikes, (2) the duty of a country not to grant a medical license to any immigrant physician who is charged with torture or other crimes against humanity in foreign countries, (3) a physician’s duty to document and report torture, (4) a physician’s duty to not perform rectal exams on allegedly gay men at the order of police, (5) a physician’s duty to not participate in coercive interrogations, and (6) the duties of doctors who see prisoners developing mental illness in solitary confinement.

Physicians have the duty to respect the decisions of prisoners who hunger strike, either individually or as a part of a collective action to protest unjust sentences and brutal prison conditions or to promote political causes. Prisoners’ hunger strikes are forms of political speech by persons whose civil liberties are curtailed by their imprisonment. Since World War II prison hunger strikes have occurred in many places, including Cuba, Israel, Northern Ireland, Turkey, and Guantánamo Bay.17 Prison officials, usually asserting a duty to “save lives,” often elect to discipline and then force-feed striking prisoners. They use a forced tube feeding technique whereby a tube is inserted into the prisoner’s nostril and pushed down to the stomach so that liquid food can be administered. The technique of tube feeding prisoners often differs from the standard medical treatment in several ways: (1) the prisoner’s body, limbs, and head are forcibly restrained into a fixed position; (2) the equipment may not be sanitary; (3) the tube may be large (e.g., if a stomach suction tube rather than a gastric feeding tube is used); (4) lubricants to ease the passing of the tube may not be used; (5) medically risky lubricants, such a lung-damaging oil instead of aqueous lubricants, may be used; (6) procedures to ensure the end of the feeding tube is in the stomach, rather than the lung, may be lax; (7) painfully and irregularly large volumes of liquid food may be administered, causing vomiting and possibly pneumonia; (8) the tube may be repeatedly removed and reinserted several times per day without justification; and (9) the feeding solution may contain material, such as pork, to which the prisoner has a conscientious objection. All nine of these are bad medical practices and, when implemented intentionally, constitute “torture or cruel, inhuman, and degrading treatment or punishment.”

The ICRC affirmed prisoners’ right to hunger strikes during the conflict in Northern Ireland of 1981. The ICRC and the UN stated that force-feeding hunger strikers constitutes “cruel, inhuman, and degrading treatment or punishment” and thus violates international law.18 The WMA’s 1991 Declaration of Malta and its Declaration of Tokyo assert that prisoners on a hunger strike should not be force-fed if they are competent, understand the medical effects of fasting, and have not been coerced to hunger strike by other prisoners.19 No physician has been punished for force-feeding a prisoner in any WMA member country, including Cuba, India, Turkey, and the United States.20 To my knowledge, the WMA has not censured any member medical association that grants impunity to physicians who force-feed hunger-striking prisoners.

Physicians indicted for torture and other crimes against humanity should not be able to continue to practice medicine (and evade prosecution) if they immigrate to a new country. In the 1990s it was discovered that several physicians who had been indicted were licensed to practice in Europe. In 1997 the WMA passed the Statement on the Licensing of Physicians Fleeing Prosecution for Serious Criminal Offences, which stated, “A physician who perpetrates [torture, war crimes, or crimes against humanity] . . . is unfit to practice medicine.” It urged national medical associations “to ensure that physicians against whom serious allegations of participation in torture, war crimes or crimes against humanity have been made are not able to obtain licenses to practice until they have satisfactorily answered these allegations.” It urged medical associations to “inform the appropriate licensing authorities of information they receive regarding physicians against whom serious allegations of participation in torture, war crimes or crimes against humanity have been made and should encourage the licensing authorities to take appropriate actions to ensure that such physicians have satisfactorily answered these allegations before granting them licenses to practice.” This is the first WMA appeal to delicense doctors for crimes against humanity since 1948, as discussed in chapter 5. France revoked the hospital privileges of Dr. Charles Twagira, who fled a life sentence for participating in the Rwandan genocide.21 France also dismissed Dr. Eugene Rwamucyo, another participant in the Rwandan genocide, from his hospital post.22 The United Kingdom, in contrast, did not act against its Rwandan physicians.23 The United Kingdom suspended the medical license of Dr. Mohammed Al-Byati for one year for complicity with torture in Iraq (see chapter 12).

Physicians have the expertise and duty to keep accurate medical records and to report torture to authorities within or outside government who can act on such reports. During the war on terror, which began in 2001, US physicians failed to report the torture of prisoners in Iraq, Afghanistan, Guantánamo Bay, and various CIA black sites (see chapter 13), yet reporting these abuses to human rights groups would not have endangered these doctors. In 2003 the WMA’s Resolution on the Responsibility of Physicians in the Documentation and Denunciation of Acts of Torture or Cruel or Inhuman or Degrading Treatment asserted that medical expertise makes physicians “privileged witnesses” to torture, that they should know how to recognize and document injuries caused by torture, and that they should report their findings to government officials when possible or to human rights groups when government authorities are unresponsive or dangerous. This resolution asserted that the failure to document and report might constitute collaboration with torture. Then the WMA, which writes medical codes of ethics, mysteriously retreated: “There is no consistent and explicit reference in the professional codes of medical ethics and legislative texts of the obligation upon physicians to document, report or denounce acts of torture or inhuman or degrading treatment.”24 Actually there is. The reference may be found in the WMA’s Declaration of Tokyo: “A breach of the Geneva Conventions shall in any case be reported by the physician to relevant authorities.”25

In many countries, police ask doctors to perform rectal or vaginal examinations on arrested persons purportedly to assess whether the detained person is homosexual or is an unmarried woman who has been sexually active (see chapter 6). In 2017 the WMA passed its Resolution on Prohibition of Forced Anal Examinations to Substantiate Same-Sex Sexual Activity, which states physicians should not perform anal examinations to assess homosexuality. This resolution is profoundly defective in that it inexplicably fails to address the practice of virginity examinations on imprisoned women.26 Again, the WMA made no call for holding doctors accountable.

Physicians should not abuse psychiatric knowledge by assisting a government’s effort to break prisoners down for interrogation or other purposes. The modern concern about misuse of psychiatry dates to unfounded fears of the efficacy of Communist brainwashing and the Soviets’ abuse of psychiatry during the Cold War. In 1996 the World Psychiatric Association (WPA), a congress of national associations of psychiatrists, published the Madrid Declaration on Ethical Standards for Psychiatric Practice, which stated, “Psychiatrists shall not take part in any process of mental or physical torture, even when authorities attempt to force their involvement in such acts.”27 After the war on terror scandal in which psychiatrists and especially psychologists oversaw abusive interrogations (see chapter 13), the WPA issued the more detailed Declaration on Participation of Psychiatrists in Interrogation of Detainees.28 This declaration does not address accountability.

Physicians must not monitor the deteriorating mental health of prisoners who are in solitary confinement without intervening to stop or report the abuse of a prisoner. Although the problem is global, the United States has a far larger number and percentage of prisoners in isolation than does Europe.29 Determining when the prisoner’s conditions of confinement are so brutalizing as to constitute torture requires complex analysis. The first issue is defining when solitary confinement is so severe that it becomes torture or cruel, inhuman, or degrading treatment or punishment. The second issue is defining when physician oversight of prisoners in solitary confinement becomes complicity with torture. Because this book focuses on torture doctors, I am not going to delve into the intricacies of the first issue, but I will comment on the second.

Sentencing a prisoner to solitary confinement can fill the criteria for torture. First, solitary confinement differs from the brief use of emergency isolation to address an imminent threat of harm to self or others. Solitary confinement is imposed by a government official, often at the discretion of wardens who are unconstrained by due process or appeal. Sentences to solitary confinement are often routinely renewed, sometimes for years or decades. Research finds that solitary confinement causes severe harm to mental health because people need human companionship to maintain a sense of self, space, and time and to avoid regression and descent into depression.30 Solitary confinement can intensify the suffering imposed by imprisonment to a degree far exceeding an ordinary prison sentence. The UN Special Rapporteur on Torture has endorsed the Istanbul Statement on the Use and Effects of Solitary Confinement: “When isolation regimes are intentionally used to apply psychological pressure on prisoners, such practices become coercive and should be absolutely prohibited.”31 The rapporteur has reported the following conclusions about solitary confinement:

i.e. physical isolation in a cell for 22 to 24 hours per day, . . . may amount to cruel, inhuman or degrading treatment or punishment and, in certain instances, may amount to torture. . . .

The weight of accumulated evidence to date points to the serious and adverse health effects of the use of solitary confinement: from insomnia and confusion to hallucinations and mental illness. The key adverse factor of solitary confinement is that socially and psychologically meaningful contact is reduced to the absolute minimum, to a point that is insufficient for most detainees to remain mentally well functioning.32

Numerous human rights groups define and condemn prolonged solitary confinement as torture.33

In 2015 the United Nations updated its Standard Minimum Rules for the Treatment of Prisoners to create the Mandela Rules.34 By changing the definition of “lawful sanctions” within the Standard Minimum Rules, the Mandela Rules effectively amended the UN’s Principles of Medical Ethics, which excused physicians from responsibility for “pain or suffering arising only from, inherent in or incidental to, ‘lawful sanctions’ to the extent consistent with the Standard Minimum Rules for the Treatment of Prisoners.”35 These excerpts from the Mandela Rules define the problem for physicians who see prisoners in solitary confinement:

Rule 45: (1.) Solitary confinement shall be used only in exceptional cases as a last resort, for as short a time as possible and subject to independent review, and only pursuant to the authorization by a competent authority. It shall not be imposed by virtue of a prisoner’s sentence [NB: this bars the routine placement of death row prisoners in solitary confinement]. (2.) The imposition of solitary confinement should be prohibited in the case of prisoners with mental or physical disabilities when their conditions would be exacerbated by such measures. . . .

Rule 46: (1.) Health-care personnel shall not have any role in the imposition of disciplinary sanctions or other restrictive measures. They shall, however, pay particular attention to the health of prisoners held under any form of involuntary separation, including by visiting such prisoners on a daily basis and providing prompt medical assistance and treatment at the request of such prisoners or prison staff. (2.) Health-care personnel shall report to the director, without delay, any adverse effect of disciplinary sanctions or other restrictive measures on the physical or mental health of a prisoner subjected to such sanctions or measures and shall advise the director if they consider it necessary to terminate or alter them for physical or mental health reasons. (3.) Health-care personnel shall have the authority to review and recommend changes to the involuntary separation of a prisoner in order to ensure that such separation does not exacerbate the medical condition or mental or physical disability of the prisoner.

In 2014 the WMA endorsed the Statement on Solitary Confinement, which generally conformed to the Mandela Rules:

9. The physician’s role is to protect, advocate for, and improve prisoners’ physical and mental health, not to inflict punishment. Therefore, physicians should never participate in any part of the decision-making process resulting in solitary confinement.

10. Doctors have a duty to consider the conditions in solitary confinement and to protest to the authorities if they believe that they are unacceptable or might amount to inhumane or degrading treatment.36

The WMA’s statement bars physicians from participating in decisions to impose solitary confinement but does not specify a duty to document or report declines in the mental health of patients in solitary confinement. It is silent on whether the physician should report violations—such as of the Mandela Rules requirement that solitary confinement should not last more than fifteen days—whether it is for death row prisoners, whether the prison should be staffed for medical visits every day of the week, or whether the sentence to solitary confinement should be subject to independent review. It is silent on holding physicians accountable for complicity with torture or cruel, inhuman, or degrading treatment or punishment as the prisoner’s mental health disintegrates during medically monitored solitary confinement.

Many physicians caring for the more than eighty thousand prisoners in solitary confinement in the United States are not in compliance with the Mandela Rules (including those who see prisoners in supermax prisons).37 Typical prison practice is for physicians to briefly note observations about mental health. There is no validated instrument to assess the deteriorating mental health of prisoners who are held in isolation. The physician-patient relationship of a person in solitary confinement resembles that of physicians who monitor flogging, i.e., the clinician signs off on the continued imposition of the punishment until and unless a catastrophic psychosis or suicide occurs.38 This is now becoming an issue in the prison inspections carried out by the UN Council on the Prevention of Torture, as shown, for example, in its report on Croatia.39

From time to time the WMA expresses concerns about torture in specific nations, such as Iran or Uzbekistan.40 It resolved that the Zimbabwe Medical Association should advocate more vigorously on behalf of human rights and “report its progress from time to time,” and it reaffirmed that resolution a decade later.41 And yet the WMA continues to hold such national medical associations as members in good standing even though human rights reports show that medically abetted torture is continuing. The WMA occasionally speaks out against singular events, such as when it condemned Saudi Arabia for sentencing a dissident to one thousand lashes under medical supervision.42 It took a similar position on behalf of a physician prisoner of conscience in Egypt.43 These case appeals are commendable; however, although it has issued a statement condemning physician participation in forensic anal exams of gay men, the WMA has not issued a general position on the widespread practices of medical complicity with flogging or punitive amputations. From time to time the WMA also expresses solidarity with doctors who refuse to collaborate with torture, per its Declaration of Tokyo and Declaration of Hamburg.44

As an international organization, the WMA is in a better position to advocate for holding torture doctors accountable than many of its individual member national medical associations, some of which are constrained by being located within autocratic nations. In 2009 and 2011 the WMA seemed to be inching toward supporting accountability for torture doctors. In 2009 it urged “national medical associations . . . to investigate any breach of these principles by association members of which they are aware.”45 In 2011 it encouraged its member national medical associations “to investigate accusations of physician involvement in torture that were reported to it from reputable sources” and said it would “encourage and support the National Medical Associations in their calls for investigations by the relevant special rapporteur (or other individual or organization) when the National Medical Association and their members raise valid concerns.”46 The WMA has not acted to tangibly advance these statements. It has not

1.acted on its 1948 position to “undertake to expel from our organization, those members who have been personally guilty of the crimes referred to above” and to endorse “judicial punishment of such crimes”;

2.compiled, endorsed, and published procedural guidelines and case books to serve as a template for medical boards or national medical associations for hearing cases against doctors who are alleged to have tortured;

3.called on its member national medical associations to develop policies and procedures for encouraging medical licensing bodies to (a) investigate allegations of physician complicity in torture and cruel, inhuman, or degrading treatment or punishment; (b) determine appropriate punishments; (c) and refer credible allegations of illegal acts to government agencies or human rights organizations (the WMA could further require its members to regularly submit their policies and procedures for confidential inspection by the UN Special Rapporteur on Torture and the ICRC);

4.established procedures to audit and assess the performance of its member national medical associations’ compliance with number 3, noting that a national medical association that does not undertake this task may be censured as institutionally complicit with torture or cruel, inhumane, or degrading treatment or punishment;

5.established a secure web portal to solicit and enable persons to report allegations of physician complicity with torture to the UN Special Rapporteur on Torture or other human rights groups for investigation or established policies and procedures for receiving and processing complaints about torture;

6.established an indexed public archive of reports by the UN and prominent human rights groups describing doctors assisting torture; and

7.established a public archive of records of completed actions holding doctors accountable by medical associations or licensing boards in order to educate the global community that accountability is possible and to serve as a reference for organizations as urged by the BMA in 2001.47

The WMA’s unwillingness to promote policies and procedures to actively promote holding torture doctors accountable is disappointing as measured both by its origin in reaction to the horror of Nazi medical crimes and by its international stature. It is fair to conclude that the WMA’s passivity in this regard makes it part of the infrastructure of impunity for torture doctors.
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INNOVATIONS

There have been sporadic attempts to hold torture doctors accountable even though medical licensing boards, professional associations, and governments leave the vast majority undisturbed. It is useful to think of the attempts to hold torture doctors accountable as arising from three transformative events: (1) the international campaign to pressure South Africa to hold physicians accountable for allowing torture victim Stephen Biko to die, (2) the protest of Western medical communities against the misuse of Soviet psychiatry, and (3) a cluster of cases in four South American emerging democracies. This chapter discusses these three events. Chapter 12 follows the ensuing spread of proceedings against torture doctors to additional cases and countries.

The 1975 court-martial of Greece’s “orange juice” doctor, Dimitrios Kofas (chapter 8), could have marked the beginning of the effort to bring torture doctors to justice. However, human rights activists saw Kofas as simply one among many junta officials, and the records of that time do not highlight his medical position.1 The medical community ignored the Kofas case altogether until a decade later, when it was commented on in the context of criticisms of the human rights abuses committed by Soviet psychiatry.2

South Africa and the Murder of Stephen Biko

Shortly after Kofas was sent to prison, the 1977 torture murder of South Africa’s antiapartheid activist Stephen Biko became an international cause célèbre. The shunned apartheid regime of South Africa was in the midst of a brutal endgame that continued for seventeen more years until it fell in 1994. During this time hundreds of doctors monitored floggings, oversaw torture, falsified medical records and death certificates, and labored to create biological and chemical weapons.3

Stephen Biko, an antiapartheid activist and former medical student, was arrested on August 18, 1977. The police brutally tortured him for three weeks. On September 7 he suffered three massive blows to his head and became delirious. Dr. Ivor Lang, a police surgeon, briefly examined him and falsely noted that nothing was wrong. The next day Lang and Dr. Benjamin Tucker decided to send the shackled prisoner to a local hospital, where a spinal tap found that blood was oozing from his brain. The clearly abnormal test result was recorded as “normal” in the medical record. Tucker saw the semicomatose Biko three days later, on September 11. Lang and Tucker loaded the naked man into the back of a Land Rover and sent him 750 miles to a hospital without medical records or the abnormal spinal tap results. Biko died shortly after he arrived at the hospital.4 Asked how he felt about the death, the minister of police brutally replied, “[It] leaves me cold.”5

Human rights groups from inside and outside South Africa demanded justice for the murder. The WMA refused three times to accept a complaint against the doctors who neglected Biko.6 The politics were complex.7 The Medical Association of South Africa (MASA), which was dominated by the pro-apartheid South African medical profession, had withdrawn from the WMA in 1976 because it had felt political harassment for its physicians’ role in torture and for the health disparities caused by apartheid. The WMA and AMA engineered a campaign to reinstate South Africa into the WMA. The campaign succeeded because the AMA pressured the WMA to allocate voting shares in rough proportion to members’ financial support of that organization. The AMA, mumbling support for its South African colleagues, cast its bloc of thirty-six votes to reinstate South Africa over the outraged objections of many African members.8 In 1982 the racially integrated National Medical and Dental Association (NAMDA) formed in protest of the segregated MASA.9 In 1984, in an effort to rehabilitate its damaged reputation, MASA invited the WMA to hold its annual meeting in Cape Town, and the WMA accepted. NAMDA, in collaboration with many international human rights organizations, subsequently put enough pressure on the WMA that it had to move its meeting to Brussels, a humiliation that increased pressure on South Africa to address the complaint against the Biko physicians.10 South Africa’s courts and its licensing board continued to stonewall. South African human rights advocates, including some doctors, sued to force the South African Medical and Dental Council, the licensing board, to address the Biko doctors’ negligence.

In 1985, eight years after Biko’s murder, a South African court ordered the South African Medical and Dental Council to hold a hearing on the Biko doctors. The council eventually reprimanded Lang. By that time Tucker was within a year of retirement. The council suspended his license for three months, a penalty that was not to begin for two years—after his planned retirement.11 The government compensated Biko’s family.12 The principal soldier who tortured Biko and lied to the Truth and Reconciliation Commission died of lung cancer, a broken man with PTSD.13 After apartheid fell, the South African medical community apologized for the profession’s general role in apartheid-era torture but rejected a proposal to convene a medical truth commission to look at the role of doctors in neglecting and overseeing torture.14 NAMDA and MASA merged in 1998, after apartheid had ended.15

The Biko affair put a human face on a modern victim of torture doctors. It showed how a powerful configuration of medical, governmental, and cultural forces worked to protect torture doctors from accountability. The WMA’s post-Nuremberg promise that torture doctors would be held accountable was dead and gone. The AMA, which had ardently proclaimed that physicians must not torture, actively worked against stigmatizing MASA or South Africa for failing to hold the Biko doctors accountable. The Biko affair seemed to show that accountability for torture doctors would be advanced by human rights activists rather than by medical organizations or the criminal justice system.

Soviet Psychiatry

Valeriy Tarsis’s 1965 autobiographical novel Ward 7 awakened the West and its psychiatric community to the role of Soviet psychiatrists in suppressing dissidents (see chapter 6).16 Tarsis’s novel spurred human rights activists to interview dissidents who had been abused by psychiatric maltreatment. Those interviews revealed Soviet physicians as state agents who diagnosed dissidents with a nonexistent disease—sluggish schizophrenia—and then committed them to hospitals where the captive dissidents were abused with drugs that injured brains and caused disorientation, muscle spasms, coma from hypoglycemia, and even death. Beginning in 1971 the World Psychiatric Association (WPA) faced many calls to censure, suspend, or expel the Soviet Union’s All-Union Society of Neuropathologists and Psychiatrists, to the enormous displeasure of the Soviet government.17

Western medical associations mobilized on behalf of Dr. Anatoly Koryagin, a Soviet psychiatrist whose paper describing Soviet psychiatric torture was published in the prestigious British medical journal The Lancet in 1981.18 As Koryagin put it, “I can’t be silent when people are kept in psychiatric hospitals for their political beliefs.”19 In 1981 the Soviet Union sentenced Koryagin to twelve years in prison, where he was tortured with psychotropic drugs and force-fed. Medical associations in Europe and North America made high-profile appeals on his behalf. That advocacy protected Koryagin and eventually secured his release from prison and deportation to the West. In 1983 the Soviet All-Union Society of Neuropathologists and Psychiatrists resigned from the WPA in an attempt to preempt WPA sanctions.20

The Soviet scandal showed that censure by global colleagues can make a medical society in a nation with torture doctors defensive. I cannot comment on whether this censure had the effect of decreasing mistreatment or medicalized abuse of dissidents. It did, however, show that concerted advocacy by international medical societies could protect an endangered physician of conscience. Yet the pressure on Soviet psychiatry never aimed to hold any individual Soviet torture doctors accountable. Unlike in the Biko case, the pressure in the Soviet case focused on Soviet leadership and psychiatric institutions.

South America

The most extraordinary innovation in holding physicians accountable for torture was continental in scale. Beginning in 1980 Uruguay, Brazil, Chile, and Argentina collectively held approximately sixty doctors accountable for complicity with torture. One can surmise why these four countries undertook the unprecedented and roughly simultaneous process of pursuing their torture doctors. First, they emerged from vicious military juntas at approximately the same time. Argentina’s Dirty War regime ended in 1983. Brazil’s junta ended in 1985, the same year that Uruguay’s junta lost power. In Chile, Gen. Augusto Pinochet’s regime ceded power over the years 1988 to 1990.21 Second, the four countries shared a continent and the largely mutually intelligible Iberian languages of Spanish and Portuguese. Third, they had similar Western European, Christian, and Latin American cultures with similar concepts of social justice. Even so, other South American nations that emerged from fascism did not imitate these four in the pursuit of torturers. Even within Brazil the effort to punish torture doctors seems to have been confined to two provinces. I am not aware of any collective work of history of these four countries in relation to torture doctors. Most academic articles focus on a single nation or briefly note anecdotes from several nations. Scholarship on the cross-border personal and institutional relationships that made these four countries leaders in prosecuting torture doctors would be fascinating.

Uruguay’s military rule was brutal. Its Doctrine of National Security led to preventive repression against alleged atheists and Communists. There was wholesale imprisonment; a tenth of the population emigrated. As civil society became possible, the Uruguayan Medical Association took the leadership role in holding torture doctors accountable. The association affirmed the United Nations’ 1955 Standard Minimum Rules for the Treatment of Prisoners and the WMA’s Declaration of Tokyo, barring physician complicity with torture (see chapter 10). It convened a medical ethics court. The powerful Defense Ministry barred its physicians from testifying at civilian medical hearings and blocked the association’s access to medical records from prison medical facilities.22 Leaders of the Uruguayan Medical Association received death threats during the hearing of Dr. Eduardo Saiz Pedrini in 1984. The association had expelled Pedrini for falsely certifying that an imprisoned physician had not died of torture.23 The junta allowed Pedrini to continue to practice as a military physician until it lost power in 1985. After 1989, when it became possible for the association to function openly, it received complaints against nearly eighty physicians, and it expelled thirteen for neglecting prisoners injured by torture or for creating medical records and death certificates to conceal torture: Hugo Díaz Agrelo (expelled in 1989), Vladimir Bracco (1989), José Pereyra Garay (1989), José Mautone (1989), Mario Sarusua (1989), Nelson Fornos Vera (1989), Elías Nassiffe (1989), Nelson Marabotto (2000), Salomon Cizín (1999), Juan Antonio Riva Buglio (2000), Arturo Dini Olivera (2000), and Marsicano Rosa (2000).24 The association found neglect and falsifying records to be impeachable breaches of medical ethics, not law. The expulsions revoked the physicians’ licenses to practice in a civilian capacity, but the government found ways to allow many of them to continue to practice.25

The Federative Republic of Brazil is fifty times larger and sixty times as populous as Uruguay. Because it is so much larger, after the junta had fallen in 1985, Brazil could not emulate Uruguay’s centralized model for addressing the problem of torture doctors through one national medical association. Furthermore, it took decades for Brazil’s government to confront the junta’s bloody history. Brazil did not even charter its National Truth Commission to compile evidence of torture and disappearances under the junta until 2011. The commission did not report until 2014.26 Thus, it is not surprising that the Federal Council of Medicine left the issue of torture doctors to state councils. In 1985 the twenty-six states ranged in size from São Paulo, with 35 million people, to Roraima, with 300,000. The Medical Councils of São Paulo and Rio de Janeiro received complaints alleging that at least 110 physicians had collaborated with torture; the two councils opened hearings against forty physicians.27 The state councils’ work was enormously advanced by their receptivity to meticulous documentation collected by human rights groups, especially Nunca Máis (Never Again) and the Catholic Archdiocese of São Paulo.28 The São Paulo Medical Council forthrightly rejected pleas to let history lie, stating, “Amnesty is only legitimate for benefiting the victims of torture. It may not be used to protect torturers.”29

The state medical councils’ hearings were obstructed and complicated by amnesties, overturned convictions, and the natural deaths of some defendants during the prolonged process.30 Bureaucratic appeals set aside sanctions that had been properly imposed. To protect the former junta’s torture doctors, the government enacted a law stating that military physicians were accountable to health departments within the armed forces rather than to the state councils. This did not halt the councils’ proceedings but did prevent them from revoking the licenses of physicians who worked for the former junta. The councils’ potential sanctions ranged from confidential censure to public censure to temporary suspension or revocation of a license. Most of the accused and, of course, all of those who were never accused escaped punishment.

The effort to end medical impunity for torture in Brazil was inconsistent. Councils abandoned some cases because of the high cost of pursuing them. Death threats silenced some complainants. Records of hearings for dozens of cases simply end without any note on the disposition of the case. Brazil’s second-most populous state, Minas Gerais, with about 15 million people in 1985, is more populous than the state of Rio de Janeiro. It is inconceivable that Minas Gerais was unstained by torture and torture doctors, but I cannot find that its council attempted to hold its torture doctors accountable. Neither did the other states as far as I am aware.

In 1980 Harry Shibata, a coroner, became the second physician after Nuremberg (Kofas from Greece being the first) to be punished for abetting torture. As director of the São Paulo State Forensic Medical Institute during the dictatorship, he had signed death certificates attributing deaths to “natural causes” without recording signs of torture and sometimes without even looking at the bodies.31 As he described his work,

Our function was purely technical. First thing in the morning we received bodies . . . and we performed autopsies to establish the cause of death. . . . Our task was only to establish the medical cause of death and not the judicial cause of death. . . . [It] is purely descriptive . . . all that is on the body is observed and recorded. Now, the interpretation of these lesions is something we cannot give. A hematoma [a pocket of blood under the skin] could be a spontaneous hematoma or it could be a traumatic hematoma. But we just describe the hematoma.32

Shibata’s description of the work of a forensic pathologist is entirely alien to the purpose of an autopsy, which is to opine on the cause of traumatic injuries and to classify death as due to homicide, suicide, accident, natural causes, or, rarely (and usually with long-dead decedents), undetermined. Dr. Graccho Guimaraes Silveira brusquely offered this excuse for his false death certificates to the National Truth Commission, “We had forty to forty-five corpses for a shift, we had to do it in a hurry.”33 I cannot find any record of punishment for Silveira or Dr. Roberto Bianco, another coroner who appeared at the same National Truth Commission hearing.

Counting Shibata, I am aware of eighteen Brazilian physicians who were penalized from 1980 to 2002 for collaborating with torture.34 Thirteen of the eighteen were coroners punished for falsifying death certificates: Frederico Ildel-fonso Marri Amaral (censured, 1999),35 Renato Sergio Lima Cappellano (license revoked, 2003), Pérsio José Ribeiro Carneiro (license revoked, 1996), João Guilherme Figueiredo (license suspended, 2002), Rubens Pedro Macuco Janini (license revoked, 2002), Irany Novah Moraes (license revoked 2000), Cypriano Oswaldo Mônaco (license revoked, 2000), José Manella Netto (lost license 1999), Abeylard de Queiróz Orsini (license revoked, 2002), and Antônio Valentini (license revoked, 2002). Walter Sayeg’s license was revoked in 2002 for observing torture and further for falsifying death certificates. A council revoked Dr. José Antonio de Mello’s license in 2002, and later a court revoked his pension and ordered him to pay damages to a victim’s family for writing a false death certificate.36 The reason for the large number of coroners was that these specialists damned themselves by signing the false death certificates.

Other torture doctors were not coroners. Ernesto La Porta had his license revoked in 1992 for abetting torture. In 1999 José Coutinho Neto France lost his license for overseeing the torture of eleven prisoners.37 Ricardo Agnese Fayad had his license revoked in 1994 for complicity with torture but continued to work in military medical facilities.38 A celebrated case involved two prominent psychiatrists.39 Dr. Leão Cabernite’s license was suspended and then revoked in 1992 for abetting torture. Cabernite was a psychoanalyst; his analysand at the time, Dr. Amílcar Lobo Moreira da Silva, was a sadistic torturer whose license was revoked in 1988 (see chapter 2). Although Brazil has taken steps to address medical complicity with torture during the junta, medical complicity with torture remains a deeply embedded practice.40

Torture was common during General Pinochet’s iron rule in Chile from 1973 to 1990.41 Physicians who were suspected of being against the regime were tortured. In the waning years of the junta’s power, as in Uruguay and Brazil, the Medical College of Chile opened dialogues with international human rights groups.42 The purpose of these relationships was to prepare to respond to torture survivors’ needs for rehabilitation and to hold torture doctors accountable. Chilean physicians were acutely aware that some of their colleagues had died of torture. Early on the college received reports of about a dozen physicians who allegedly abetted torture, although human rights groups have since documented the roles of thirty to almost forty.43 But I am able to trace the outcome in only nine cases.

Before and during Pinochet’s rule, expulsion from the Medical College of Chile had the effect of revoking the medical license because college membership was a prerequisite for having a license. The government countered the college’s expulsions of torture doctors by removing the requirement for college membership as a condition for having a medical license. This reduced the effect of college expulsion to moral censure. In this situation human rights groups, such as the Ethics Commission against Torture, organized public campaigns to denounce torture doctors, as is discussed later in this chapter.

The Medical College of Chile punished at least seven physicians.44 Dr. Carlos Hernan Perez Castro oversaw the horrifying torture of a woman for which, in 1982, his license was suspended for a year.45 Perez Castro was murdered shortly after he was expelled from the medical association; it is not known if this was in reprisal for torture. In 1986 Dr. Manfred Jurgensen Caesar and Dr. Luis Losada Fuenzalida were expelled for falsifying records and participation in torture.46 In 1986 Dr. Camilo Azar Saba was suspended for six months for his involvement in the torture of a prisoner.47 Dr. Victor Carcuro Correa was expelled from the college in 1987 for participating in torture.48 The college also expelled Dr. Guido Felix Diaz Mario Paci in 1987 for participating in and attempting to cover up torture.49 Vittorio Orvieto Teplitzky was expelled from the college in 2005 and then sentenced to prison for six years in 2008.50

In addition to the seven physicians punished by the college, at least two physicians (aside from Teplitzky) were criminally prosecuted. In 2001 Dr. Osvaldo “Tormento” Pinchetti, a doctor who oversaw torture, was sentenced to fifteen years in prison and freed on bond.51 In 2010 José Maria Fuentealba Suazo was sentenced to seven years in prison for abetting the disappearance of a prisoner.52

Argentina took a different path from Chile, Uruguay, and Brazil. After the junta fell, the Argentine government promptly created a national commission to investigate the torture and disappearances carried out during the Dirty War of 1976 to 1983.53 The Argentine Medical Association and the National Academy of Medicine of Buenos Aires remained silent.54 Four years after the junta fell, it appeared that the medical community might rise to the task. In 1987 the medical faculty of Buenos Aires University held a public convocation on physician complicity with torture that was attended by more than two thousand people.55 That convocation censured three doctors (Jorge Hector Vidal, Julio Ricardo Estévez, and Jorge Antonio Bergés) for violating the Hippocratic oath, the National Code of Ethics, and international ethics standards. The three physicians censured by the university assembly were eventually tried by criminal courts. In 1986, soon after democracy had been established, Bergés was sentenced to six years in prison, but he was released by a 1987 law that excused officials who claimed to have been acting under orders. He returned to medical practice.56 In 1996, on the twentieth anniversary of the coup that ushered in the junta, two gunmen ambushed and critically wounded Bergés, who protected himself by using his wife as a shield. Two hospitals refused him admission before he was admitted and saved by Evita Hospital, ironically named for the former wife of Juan Perón, whom the junta that employed Bergés had overthrown.57 In 2005, after the amnesty law had been revoked, Vidal was convicted for participating in numerous lethal tortures and sentenced to prison; his sentence was commuted to home imprisonment because of his poor health.58 Estévez was indicted for commandeering a civilian hospital to use as a torture center, but he died before trial. Since then Dr. Carlos Ferreyra of Médicos con Memoria (Doctors with Memories) and Dr. Luis Justo have tried to spur the Argentine medical community to hold torture doctors to account.59 In 2012 members of the National Commission of Bioethics resigned as a former justice minister who was accused of but avoided arrest for crimes against humanity was appointed to that body.60

Clinical facilities have occasionally acted where the Argentine Medical Association would not. In 1994 a torture survivor sought care for her child at a hospital and was shocked to recognize one of her former torturers, Dr. Néstor Ángel Siri. She reported him to a human rights group. The Buenos Aires minister of health dismissed him from his departmental directorship at the hospital but lacked the authority to revoke his license.61 The Children’s Hospital Association declared him a persona non grata because of his work in a torture prison and his noncooperation in clarifying the parentage of children born to disappeared women. He apparently continues to work as a clinician. As detailed in the introduction, Dr. Faustino Blanco Cabrera was sent to prison in 2006. He was released soon thereafter and returned to practice. In 2013 his background in torture was rediscovered. The hospital where he was working revoked his privileges. The province declared him a persona non grata, and a second trial sent him to prison for seven years.

After the junta the government granted amnesty to many torturers whom I have not tabulated because they were not convicted. Dr. Agatino Di Benedetto received amnesty but later faced an international indictment for genocide and terrorism. Eventually he was put on trial in Argentina, where the court found him to be insane.62 The repeal of the amnesty law in 2005, two decades after the junta fell, cleared the path for criminal trials of torture doctors. Courts prosecuted some torture doctors. Obstetrician Dr. Jorge Magnacco falsified birth certificates and directly tortured. He had been identified and denounced by human rights groups. A demonstration at his home prompted his neighbors to ask him to move. He was arrested in 2001 and became the first physician to go on trial after amnesty had been revoked. In 2005 he was sentenced to ten years in prison and had two more trials and convictions. His sentences were combined into one fifteen-year sentence.63

In some prisons, guards called themselves doctors; the following cases involve bona fide physicians.64 In 2010 Omar Ramon Capecce, Jorge Habib Haddad, and Raúl Eugenio Martin were imprisoned.65 Alberto Arias Duval was indicted for about a hundred kidnappings (i.e., falsifying birth certificates to steal babies from persons who were murdered in prison as described later) and died during his trial in 2012.66 In 2014 four physicians and a midwife were sentenced. Hilarión de la Pas Sosa was sentenced to twenty-five years in prison for torture.67 Dr. Norberto Atilio Bianco and his midwife Luisa Arroche were sentenced to prison for involvement in kidnapping.68 Omar Caram was fined and imprisoned for complicity with torture.69 Carlos Octavio Capdevila was sentenced to prison for involvement in kidnapping, supervising torture, and murdering a prisoner with an injection.70 In 2015 Dr. Vincente Ernesto Moreno Recale was sentenced to ten years in prison for directly supervising torture.71 That same year Andres Leonardo Garcia Calderone received three years.72

A special aspect of medicalized torture in Argentina related to women who were pregnant at the time of their arrests.73 The women were kept alive until close to term, and then delivery was either induced prematurely or carried out by C-section. The woman was then murdered, and her corpse was either dumped into the ocean or mass graves. Doctors (and occasionally, midwives) created false birth certificates saying that an official’s spouse or relative was the baby’s biological mother. Prison doctor Ricardo Lederer wrote a false birth certificate assigning parentage to his nephew and wife of a two-month-old infant who soldiers took when they arrested his mother. Thirty-two years later Lederer committed suicide when a DNA match between the grown child and a biological grandparent revealed the falsification. The nephew was sentenced to eight years in prison for kidnapping; his wife was sentenced to six years.74 Dr. Julio César Caserotto was indicted on similar charges and died before a verdict was reached.75

In 2018, thirty-five years after the fall of the junta, the Argentine Catholic Church belatedly released more than a hundred baptismal certificates from the main prison where babies were taken from women who were then put to death.76 During the junta the families of the disappeared pregnant women did not know what happened to the women or their unborn children. The kidnapped babies grew to middle age. It is fair to say that the church was part of the cloak of impunity for the doctors who assisted in the kidnappings and murders.

At least thirteen Argentine doctors have been convicted for criminal acts. Civil society censured or revoked medical privileges and rank as well. Others died before long-delayed indictments could result in verdicts. At least five died before a trial was convened. At least two were too ill to stand trial. At least one is in exile in a country that will not extradite him to stand trial. I will not name physicians who were acquitted as I cannot judge if those acquittals were just. The Fahrenheit Group maintains a dated list of about forty alleged torture doctors; a third of the forty are listed as escaping trial either by amnesty for persons working under military command or by a statute of limitations.77 I have not been able to track all of those cases, but each of the cases that I have found confirm that report. I also identified cases that the Fahrenheit Group did not list. Medical torture continues in Argentina. In 2016 Dr. Fernando Nolberto Zaghis was given a suspended sentence for issuing a clean bill of health to a tortured prisoner whom he had not examined.78

In the previously discussed countries, a human rights tactic called “denounce,” whereby groups accuse officials of human rights violations, often supplied the energy that led to formal accountability. In Argentina, Chile, and Uruguay, there are groups with names that capture their methods, such as Si No Hay Justicia, Hay Escrache! (If There Is No Justice, Denounce!).79 Denounce groups compile dossiers on officials, including physicians, that include biographies and photographs of torturers and victims. These files summarize military careers as well as the histories of persons who were arrested and disappeared. When possible, other prisoners’ accounts of what happened to the disappeared person in prison are included. The dossiers are often posted on websites that also display the officials’ home and work addresses and telephone numbers. Denounces targeting physicians often cite “do no harm.” The groups organize demonstrations that go to the alleged torture doctors’ homes and offices and paste pictures of victims and painted condemnations on walls and streets. Denounce groups also seek policy reforms, such as repealing amnesties, statutes of limitations, and other laws that create impunity for torturers. Given that civil society (e.g., journalists, clergy, student leaders, intellectuals, and opposition political leaders) is the target of torture, torture is committed by governments, and that inaction by governments and medical bodies creates an infrastructure of impunity, it should come as no surprise that the denounce tactic is how civil society fights back.

At their most basic level, denounces express grief and anger at government torture officials who seem to be escaping accountability. Denounces are also an organizing tactic that seeks to spur courts and medical boards to impose formal accountability. This tactic works, as when South Africa was pressured to convene hearings against the physicians who were complicit in the murder of Stephen Biko. Finally, denounces are themselves forms of accountability that cause patients to leave torture doctors, hospitals to revoke privileges (as in the cases of Bergés and Siri), and neighbors to ask torturers to move out of neighborhoods or even into exile (see chapters 2 and 13). The Nazi torture doctor Hans Joachim Sewering was forced to withdraw from consideration for WMA president (chapter 6). The chasm between the humanity of medicine and the inhumanity of torture can engender violent reprisals. Dr. Carlos Hernan Perez Castro of Chile was murdered shortly after he had been expelled from the medical association, possibly in reprisal for torture. The Argentine physician Jorge Antonio Bergés was nearly assassinated for his complicity with torture.

The innovations discussed in this chapter opened the door to confronting torture doctors’ impunity. Nevertheless, this chapter shows the tenuous nature of accountability. In most cases the medical community, either through national (Uruguay, Chile) or regional (Brazil) medical associations or a university-based medical school (Argentina), acted before courts. In Greece there was one court-martial. In South Africa, human rights advocates pressured a court to order the licensing board to act. Often governments move in to curtail the threat that its torture doctors might be held accountable, as we saw in Uruguay, Chile, and Brazil.

Licensing sanctions are, with few exceptions, the end of attempts to hold torture doctors accountable. Even where torture per se is not a crime, the elements of torture, such as assault, battery, rape, or homicide, are crimes. Falsifying a death certificate to conceal a homicide is being an accessory after the fact to a homicide. Argentina’s imprisonment of doctors who had falsified birth certificates for being accessories to kidnapping illustrates this point. Confining the torture doctors’ accountability to the level of professional misconduct, rather than criminal behavior, excludes the possibility of more severe sanctions imposed by courts, such as imprisonment, substantial fines, or restitution, or of the civil consequences of having a criminal record.

This chapter shows that only a small fraction of alleged torture doctors was held accountable in Chile, Uruguay, Brazil, and Argentina. In South Africa the trivial reprimands of the two doctors who were complicit in the torture murder of Stephen Biko are the numerator over a denominator of hundreds of physicians who abetted torture, including medically monitoring flogging (see chapter 6). It is hard to believe that Kofas was the only physician working in the Greek junta’s torture prisons, although he is the only one named. The next chapter examines how accountability migrated to a global stage.
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GLOBALIZATION

This chapter tracks the few faint footprints of the quest to call torture doctors to account. The cases are difficult to find. The WMA does not ask its members to report cases of physicians who have been brought before licensing boards or courts for complicity with torture. Medical licensing board proceedings are often private. No national medical association that I am aware of issues annual reports on sanctions imposed on torture doctors. Trial court rulings are hard to find. Journalists treat hearings against torture doctors as important or unusual, but often they are censored or they do not follow cases that are quietly shelved. Even so, the newsworthiness of events to hold torture doctors accountable make them more discoverable than the torture doctoring itself, which has to be found during human rights advocates’ visits (see chapters 4 and 6). I searched for references to reports of torture doctor trials and medical licensing board hearings in reliable news outlets, human rights organization websites, peer-reviewed articles, and United Nations reports from 1975 through March 2018.1 Given a hint, I sought solid confirming reports.

The courts and medical boards of the present and former Communist bloc states (including the former Soviet Union and Warsaw Pact states, Czechoslovakia, Albania, Yugoslavia [and its successor nations], Cambodia, Laos, the People’s Republic of China, Vietnam, and Cuba) have entirely failed to hold doctors accountable for torture. International human rights activists recently pressured Russia into prosecuting two doctors for abetting torture. In one case the government manipulated the statute of limitations and then delayed the proceedings to allow the potential for prosecution to expire.2 The other defendant was acquitted after a short trial. This acquittal can be compared to Russia’s usual prosecution success rate of greater than 99 percent.3

In Western Europe (i.e., Europe other than noted in the preceding paragraph), accountability is rare. Germany completely sheltered the Stasi torture doctors after reunification. I cannot find any sanctions relating to the not infrequent reports of abusive physicians in Portugal and Spain (see chapter 6). Italy punished several physicians for complicity with the 2001 police torture of protesters. Dr. Giacomo Toccafondi was accused of beatings, insults, and violence and of cutting off the hair of women prisoners and keeping it as a trophy. He was sentenced to three years and six months in prison and fines, although all punishments were either suspended or reversed.4 Drs. Aldo Amenta, Sonia Sciandra, Marilena Zaccardi, and Adriana Mazzoleni all received suspended sentences of two to three years for complicity with direct abuse and falsifying medical records.5 Some civil cases against these physicians were mooted because of the statute of limitations. In 2013 Italy convicted five physicians and three nurses for the manslaughter of Stefano Cucchi, who died in 2009 of torture and neglect. A lengthy process of conviction, appeal with reversal, and appeal with conviction finally ended in an acquittal in 2016.6 In view of the final verdict, I do not count the Cucchi case as a finding of accountability, although the process stigmatized all the defendants. I cannot find records of licensing actions in any of these cases.

Chapter 7 documents how a substantial, but uncounted, number of British physicians abetted torture during the colonial wars of independence and the Troubles in Northern Ireland and abetted flogging in the United Kingdom. About forty British physicians were allegedly complicit in abusing war on terror prisoners. Of all these cases, the United Kingdom has held torture doctors accountable in only the two cases cited in chapter 7. It revoked Derek Keilloh’s license in 2012 for complicity with a torture murder, and in 2014 it suspended Mohammed Kassim Al-Byati for complicity with torture in Iraq before he immigrated.7 The United Kingdom allows an indicted war criminal from Rwanda to practice. The numerator for accountability is trivial in relation to the denominator of impunity.

Torture is widely practiced by military and police forces throughout Asia (defined as including the Middle and Far East and Turkey but excluding previously identified Communist states). Chapter 6 notes one survey found that three-fourths of India’s physicians had seen a tortured person and one-seventh had witnessed torture.8 In 2006 the licenses of three Indian physicians were suspended for mutilating genitalia and breasts and for chopping off hands during autopsies, apparently to conceal the identity of the victim of torture, an act that constitutes complicity in attempting to cover up torture.9 In 2007 the Sri Lanka Medical Council’s Professional Conduct Committee suspended Dr. W. R. Piyasoma’s license for three years for “infamous conduct in a professional respect” for a superficial and inattentive examination of a tortured patient who then died.10 Another Sri Lankan doctor was suspended for two years in approximately 2011 for abetting torture.11 In Pakistan a doctor was arraigned for abetting torture in 2008, but that case has become untraceable and is not counted.12 In 2011 two military doctors in Syria were banned from a hospital operating room for three months for abusing patients.13 This kind of administrative sanction is hard to detect. In 2015 the Turkish Medical Association censured and fined a Dr. A. K. about $300 for failing to note and report torture.14 Given the prevalence of torture in Asia, the rare reports of physicians being held accountable for complicity with torture again suggest that impunity is the norm.

Torture is widely practiced in Africa. It is extraordinarily rare for any physicians there to be held accountable for assisting torture. In 1990 the Egyptian Medical Association established a system for receiving and processing complaints against physicians for complicity with torture.15 In 2012 there was a widely protested acquittal of an Egyptian army doctor who conducted virginity tests on imprisoned Egyptian women.16 An Egyptian medical human rights society advocated for criminal prosecution and a professional inquiry by the national dental association against Hazem Farouk, DDS, for collaborating with torture. In 2014 Farouk was sentenced to prison for fifteen years.17 Three Rwandan doctors who were also senior officials, Drs. Gérard Ntakirutimana, Clément Kayishema, and Eliézer Niyitegeka, were punished for genocide, as discussed in chapter 2. The South African medical board issued two mild sanctions against the doctors in the Biko case, as discussed in chapter 11.

In the Western Hemisphere the brief suspension of Dr. Chand in Guyana in 2009 (see chapter 1) is the only case that I can find other than those discussed in chapter 11. US institutions afforded complete impunity to all their physicians and psychologists for torture during the war on terror, although a court ordered the government to compensate a couple of victims of torture, as discussed in chapter 13.

How many torture doctors have been held to account? Since my focus is on clinicians who participate in torture, I set aside the six Serbian and Rwandan doctors who were senior government officials overseeing large-scale human rights abuses (see chapter 2). I would also exclude Dr. Bashar al-Assad of Syria, should he ever be held accountable for war crimes. Also in this category is South Africa’s Dr. Wouter Basson, who was censured by the medical board for designing, deploying, and distributing chemical weapons; he was not charged with oversight of torture. Second, I do not count doctors who died while a trial was under way, whose cases were mooted by amnesties before a verdict could be reached, or who were acquitted, although this group would perhaps increase the number of cases of clinician torturers by severalfold. I also exclude physicians who were censured by hospitals, cities, or human rights groups without ever being punished in a criminal trial or by a licensing board. Anecdotal reports of such censures in Syria and in Argentina are described. Finally, I count only the first trial or license punishment of any physician in order to avoid counting any one physician multiple times for the same or related offenses. For example, chapter 11 notes that the Medical College of Chile expelled Dr. Vittorio Orvieto Teplitzky and that a court later sentenced him to prison. By these means, I have pared my count down to the number of individual physicians held accountable by medical licensing boards or criminal courts.

Courts or medical boards have formally held about eighty physicians accountable for complicity with torture since the Nazi doctors’ trial. The cases were in Argentina (fourteen criminal convictions for complicity during the Dirty War plus one 2016 license suspension), Brazil (eighteen license sanctions, one of which included a court-levied fine, plus one medical board censure), Chile (seven license suspensions, including one prison sentence, plus two criminal convictions), Egypt (one criminal conviction of a dentist), Greece (one court-martial with a prison sentence), Guyana (one license suspension), India (three license suspensions), Italy (five criminal convictions), South Africa (one license suspension, one licensing board censure), Sri Lanka (two license suspensions), Turkey (one medical association censure and fine), United Kingdom (one license revocation and one suspension), and Uruguay (fourteen license sanctions). It is notable that licensing sanctions are much more common than criminal convictions. It is also clear from these numbers and the context of physician complicity with torture described in this book that only a minuscule percentage of torture doctors is ever formally held to account.

Figure 12.1 shows a time line of the licensing and court rulings holding torture doctors accountable. Again, duplicates are omitted. Cases are given in five-year intervals starting with Greece’s 1975 court-martial of Dimitrios Kofas. The medical licensing actions of the innovating nations of Uruguay, Chile, South Africa, and Brazil dominate the next thirty-five years. One optimistic note is that after 2007 new precedents arose in an increasing number of countries outside the innovating countries discussed in chapter 11. Note that the most recent period considered, January 1, 2015, to July 1, 2018, is only forty-two months, not the full sixty months covered in the earlier periods.

The tally and the graph underrepresent efforts to hold alleged torture doctors accountable. For every physician sanctioned by a licensing board or sentenced by a court, there were many more for whom the publicly announced start of a proceeding was not followed by a final adverse ruling. Proceedings for many denounced physicians were started but never finished. Absent final rulings, I did not name them. I did, however, attempt to trace these starts. Some physicians died, some were declared too ill to be tried, and some were granted amnesty after a proceeding had been convened but before a verdict was reached. Some physicians emigrated to escape a trial. Some proceedings simply faded into thin air.
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FIGURE 12.1: Number of physicians held accountable for complicity with torture by courts or medical boards, January 1975–July 2018

Reflecting on the Forms of Accountability

Criminal trials and medical licensing proceedings are very different forms of accountability. Because efforts to hold torture doctors accountable are in their infancy, an enormous amount of scholarship is needed to understand how to most effectively use these two types of accountability in various sociopolitical circumstances.

Courts punish crimes. In many countries torture, as defined in human rights (i.e., the infliction of severe pain by an official), is not a statutory crime. However, its component elements—threats, battery, rape, and murder—are crimes. Domestic courts prosecute those crimes rather than torture. For example, a doctor who falsifies a death certificate to say that a person died of natural causes can be prosecuted for being an accessory to murder. Courts may sentence persons to prison or house arrest. Prison sentences are usually a few years and are often suspended. In some cases, such as the Cabrera case, there may be an irregular early parole (see the introduction). Sentences are more severe in infamous cases that receive public scrutiny, such as those of the Argentine doctors who falsified birth certificates for the babies of murdered women prisoners. Those doctors were charged with abetting kidnapping because the birth certificates diverted children to other families. I do not know of any domestic court that has imposed the death penalty on physicians who assisted torture. Governments shield physicians from the collateral consequences of a trial. Legal costs seem to be paid in large part from military budgets. Some government physicians continue to draw military stipends or pensions after convictions. Governments often allow physicians whose licenses have been revoked continue to practice, as we saw in Chile, Uruguay, and Turkey.

Courts in Argentina, Brazil, Guyana, Italy, South Africa, and the United States have ordered compensation to be paid to victims or their families, as noted throughout this book. Usually the government, rather than a torture doctor, pays. Timor-Leste, Morocco, Sierra Leone, and Peru convened truth commissions that memorialized abuses, set the stage for constitutional or legal reforms, and in some instances, awarded reparations.18 The United Kingdom recently paid reparations to the elderly survivors of torture by castration during the Kenyan fight for independence.19

Medical boards have leverage over torture doctors because physicians are licensed while they torture and they continue to work as licensed physicians when they return to ordinary practice.20 Nations have various structures for exercising power over medical licensing. Some establish national or provincial boards, most with some degree of independence from the Ministry of Health. Some governments charter a medical association to grant and revoke a membership that is in turn a prerequisite for having a license. As we have seen, governments can change these charters to remove the association’s power over licensing (see chapters 1, 11, and 14).

Medical licensing boards punish unprofessional conduct as defined by a medical practice law or regulation. Sometimes the standard of practice is specific, for example, the requirement to accurately complete death certificates. Other times the standard of professionalism can be an elastic concept. Aside from torture, licensing boards often hold doctors accountable for actions that are not against the law. For example, boards often punish physicians who have sex with patients because patients are seen as vulnerable in the asymmetrically powered intimacy of the medical relationship and sometimes because the sex is seen as a transaction by which the patient improperly obtains treatments or diagnoses. With regard to torture, licensing boards have punished unprofessional conduct that violates the Hippocratic precept “do no harm” or the WMA’s Declaration of Tokyo, which bans physician complicity with torture. Board sanctions may be imposed irrespective of whether the licensee has been indicted, convicted, or acquitted for a crime. The Biko doctors, for example, were never brought before a court.

Medical boards have the power to revoke or suspend a license or to simply censure a physician. They may also require ethics training or restitution through public service, although I am not aware of such sanctions being imposed on a torture doctor. Revoking a medical license obviously has the potential of decreasing a physician’s income, although some governments create ways for torture doctors to continue to practice even after a license has been revoked. As we have also seen, being identified as a torture doctor by a suspension or being denounced by human rights groups can become a professional stigma when a torture doctors returns to practice in civil society.

Dire physician shortages in torturing countries create dilemmas for licensing boards in their role as stewards of physician supply. There is not one ideal number of physicians per capita; globally, there is one physician for every 550 persons.21 The Uruguayan Medical Association expelled torture physicians when it had one doctor for every 300 persons. The Chilean Medical Association expelled physicians when Chile had only one physician for every 1,700 persons, and the government changed the law so that expulsion from the association no longer cancelled a license. Egypt had one physician for 1,800 when it sent one dentist to prison for torture. Guyana had one for every 4,500 people when it briefly suspended Dr. Chand in 2009.22 India, which held three physicians accountable for mutilating a torture victim’s corpse, had one per 1,400. The scarcity dilemma becomes even more acute when the torture doctor has rare skills (e.g., surgery).23 In addition, physicians may emigrate, decreasing the physician supply. Governments experience physician shortages as political pressure, and this might cause them to be reluctant to revoke torture doctors’ licenses. There is a need to develop innovative forms of sanctions against torture doctors in countries with severe physician shortages.

The anecdotal nature of this data set does not permit conclusions as to what explains difference in how nations pursue torture doctors. Globally, impunity is by far the norm. Many factors seem to have some effect on pressuring for accountability. First, there must be human rights advocates seeking justice. These advocates may be domestic (e.g., Argentina’s Mothers of the Plaza, who fought to hold those who disappeared their children accountable) or foreign (e.g., the campaign that pressured South Africa to hold Stephen Biko’s doctors accountable). Second, it is helpful if the society allows domestic and international human rights advocates to collaborate. The Chilean Medical Association’s relationship with Denmark’s International Center for the Rehabilitation of Torture Victims mobilized specialized expertise. Third, given the difficulty and costs of investigations, it is helpful if domestic courts and medical associations find a way to accept evidence compiled by human rights groups. In the state of São Paulo, Brazil, the Medical Council accepted material from the archdiocese and Nunca Máis files in its proceedings against torture doctors. Argentina’s medical association stayed far removed from a large human rights movement. Fourth, the government must allow licensing bodies to pursue torture doctors. In all but Argentina and Italy, licensing bodies seemed more able than courts to reach a finding against a torture doctor. Legal proceedings are slower than actions by active licensing bodies (perhaps because of their complexity, restrictive evidentiary standards, or capacity), and judicial systems seem quite reluctant to prosecute their own government’s torturers.

The United States has every element favoring accountability. It has a vigorous human rights community that communicates with foreign colleagues, a free press, and the Freedom of Information Act for obtaining government files. It has a well-organized constellation of medical associations, licensing boards, and judicial bodies. It has an ample physician supply. And yet not one physician, pathologist, or psychologist who collaborated with torture was called to account for complicity with torture during the US war on terror. This record illustrates the final critical component needed to hold torture doctors accountable: the will to do so. The next chapter examines the US experience in more detail.
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IMPUNITY AND THE US WAR ON TERROR

On September 11, 2001, partisans of al-Qaeda attacked New York City and Washington, DC. As it justly retaliated, the Bush administration irrationally turned to interrogational torture, despite extensive research that had shown it to be worthless and counterproductive for obtaining intelligence (see chapter 3). This chapter focuses on how impunity was crafted for the various clinicians who abetted war on terror torture. It will only briefly note the large literature on the complicity of physicians and psychologists with war on terror torture.1 The superstructure of impunity from federal prosecution or military courts-martial was created in three steps. First, President George W. Bush’s CIA and Departments of Justice and Defense wrote many memorandums (often cutting and pasting from one to the next) that are commonly called the “Torture Memos.”2 These memos asserted that none of the countless domestic and international laws and treaties against torture, including the Convention Against Torture and the Eighth Amendment, which bars “cruel and unusual punishments,” were applicable to judging US behavior. These memos laid the foundation for future defendants to claim that they acted in good faith. Building from the early memorandums, in 2007 President Bush signed an order with the Orwellian title “Humane Treatment of Al Qaeda and Taliban Detainees”:

None of the provisions of Geneva apply to our conflict with al Qaeda in Afghanistan or elsewhere through the world because, among other reasons, al Qaeda is not a High Contracting Party to Geneva. . . .

I determine that the Taliban detainees are unlawful combatants and, therefore, do not qualify as prisoners of war under Article 4 of Geneva. I note that, because Geneva does not apply to our conflict with al Qaeda, al Qaeda detainees also do not qualify as prisoners of war. . . .

I hereby reaffirm the order . . . requiring that the detainees be treated humanely and, to the extent appropriate and consistent with military necessity, in a manner consistent with the principles of Geneva.3

Second, the government tried to conceal the torture program by classifying documents and preventing prison inspections by the International Committee of the Red Cross. And finally, when it became widely known that prisoners had been tortured, President Barack Obama foreclosed the possibility of federal prosecution or courts-martial as he declassified and released four more documents describing the torture program. He grounded the impunity of US torturers in the Bush administration’s torture papers:

In releasing these memos, it is our intention to assure those who carried out their duties relying in good faith upon legal advice from the Department of Justice that they will not be subject to prosecution. The men and women of our intelligence community serve courageously on the front lines of a dangerous world. Their accomplishments are unsung and their names unknown, but because of their sacrifices, every single American is safer. We must protect their identities as vigilantly as they protect our security, and we must provide them with the confidence that they can do their jobs. . . .

This is a time for reflection, not retribution. I respect the strong views and emotions that these issues evoke. We have been through a dark and painful chapter in our history. But at a time of great challenges and disturbing disunity, nothing will be gained by spending our time and energy laying blame for the past.4

Obama’s directive covered government disciplinary proceedings, courts-martial, and federal prosecutions. To understand how government pathologists, clinical physicians, and psychologists were protected from professional accountability, we must look at how they were embedded in the interrogational torture program.

Pathologists and Corrupted Death Certificates

The deaths of prisoners during war may result from torture, abuse, or neglect. To promote monitoring of war prisons, Articles 120 and 121 of the Third Geneva Convention Relative to the Treatment of Prisoners of War requires that prisoner deaths be subject to medical inquiry and that death certificates be promptly sent to an international organization, such as the ICRC.5 These provisions aim to ensure that deaths from neglect or torture become known promptly. The US government and its pathologists systematically compromised reporting on deaths of prisoners. For example, Gul Rahman was murdered at a CIA black site known as the Salt Pit in Afghanistan in late 2002. His body was lost, and his death was concealed from the public and his family for more than seven years.6

In the spring of 2003, photographs smuggled out of Abu Ghraib, a US interrogation center in Iraq, included one of smiling guards standing over a bruised body packed in ice in a body bag. That previously unreported death, of Mon Adel Al-Jamadi, led journalists to press the government about prisoners’ deaths. The government released partial sets of death certificates that overrepresented natural deaths and concealed deaths by homicide and unsafe prison conditions. Al-Jamadi died during violent torture.

As human rights investigators obtained more documents, numerous anomalies were discovered. On March 30, 2007, Shibey Hamdan died after being shot at point-blank range with an assault rifle while he was in his locked cell; his cause of death was recorded as “indeterminate.” Nagen Sadoon Hatab died as a soldier crushed his larynx by dragging him by his throat; the pathologist lost the specimen. Autopsies did not record fractures and bruises. Only brief notes refer to the deaths of an imprisoned child and a woman; there are no death certificates. In 2008 death reporting from prisons in Iraq and Afghanistan stopped altogether on the rationale that the prisons belonged to those nations even though US authorities decided when prisoners would be released.

In sum, US military pathologists falsified, misdated, or failed to file death certificates in a coordinated effort (judging from the synchronicity of false dating) to conceal prisoners’ deaths.7 The CIA’s Office of Inspector General, the Armed Forces Institute of Pathology, and the individual pathologists failed to remedy the misreporting of death by torture. Obama’s declaration of no “retribution” precluded disciplinary hearings, courts-martial, and federal criminal trials against them. American licensing boards, the American Academy of Forensic Sciences, and its Journal of Forensic Science all remained silent, even though the names of many physicians who signed corrupted death certificates are easily found.

CIA Physicians, Waterboarding, and Rectal Feedings

As the torture program was being crafted in late 2002, Secretary of Defense Donald Rumsfeld appointed a working group to make recommendations on “enhanced interrogational techniques” (EITs). These counterresistance techniques were meant to coerce recalcitrant interrogatees. The working group reported “that the use of force was unnecessary to gain cooperation and was a poor interrogation technique given that its use produced unreliable information, damaged future interrogations and induced those being interrogated to offer [false] information viewed as expected in order to prevent the use of force.” It cited many potential laws banning the techniques but deferred to the opinions in the Torture Memos. The working group further reported that the techniques departed from US doctrine and tradition, could be difficult to control, might undermine prosecutions, and might expose military personnel and contractors to prosecution. Rumsfeld ignored those cautions, authorized the EITs, and signed a provision stating that interrogators should ensure that “the detainee is medically . . . suitable (considering all the techniques to be used in combination).”8 He authorized Defense Department personnel to use ineffective, traditionally illegal, and admittedly dangerous interrogations with physician monitoring. Physicians from the CIA’s Office of Medical Services (OMS) were separately given the duty of monitoring that agency’s use of EITs.9 This section will discuss physician oversight of only two particularly cruel and dangerous techniques: rectal feeding and waterboarding.

CIA doctors oversaw “rectal feeding,” a technique that causes interrogatees to suffer extreme pain.10 The word feeding is preposterous in this context because neither the rectal nor colonic mucosa have any ability to absorb nutrients. Interrogators arbitrarily certified that the prisoner needed the “feeding.” OMS physicians oversaw the insertion in a prisoner of a rectal tube customarily used in medical practice to decompress the colon or administer enemas. Pureed humus, nuts, or pasta was forced up the tube into the rectosigmoid colon, causing intensely painful distention. This procedure can cause rectal fissures that cause pain during bowel movements and take a long time to heal. Most of the time, rectal feeding, like waterboarding, scars the mind without leaving physical scars that forensic investigators can detect.

CIA physicians also oversaw the use of waterboarding interrogations. Waterboarding is a technique in which a prisoner is restrained on his back on a downward sloping board so that the head is lower than the feet. A cloth is placed over the nose and mouth to ensure that water cannot be blown off. Water is poured on the cloth and enters the nose to flood and block the upper throat, causing an intense feeling of being suffocated. A gasping prisoner inhales water into the lungs. CIA physicians recommended that waterboarding be done with medical saline instead of plain water to prevent inhaled water that was absorbed into the blood from diluting and dangerously lowering the blood sodium level (i.e., causing hyponatremia). No publicly published animal or human research supports the value of this improvisation. Physicians attended waterboarding sessions in case they were needed to perform emergency tracheostomies (i.e., cutting a hole into the windpipe) in the event a throat spasm blocked air from getting to the lungs.11 It was recommended that waterboarding be applied no more than twice in one session, but soon the number rose to four applications per average session. Khalid Sheikh Mohammed was waterboarded eighty-one times in twenty-four hours; the medical officer was impressed by “how well KSM had withstood the experience.”12 The CIA chief of medical service’s 2007 memo reflecting on coerced interrogations is a sad document. While complaining about the constraints of medical ethics and international law, he characterized the use of waterboarding as an “amateurish experiment” and went on to say there was “no reason at the outset to believe that it would be either safe or effective.”13 Yet in 1902 the United States had court-martialed Maj. Edwin Glenn for using the same “water cure” technique on prisoners in the Philippines.14

President Obama’s declaration assured CIA physicians’ impunity from government disciplinary actions and federal prosecution. In addition, unlike some of the pathologists who signed false death certificates, the names of the CIA physicians who oversaw waterboarding and rectal feeding are classified, putting them out of reach of medical licensing boards.

Psychologists for War on Terror Interrogations

The embedding of psychologists in abusive Department of Defense war on terror interrogations started with memos between Guantánamo interrogators and the secretary of defense in 2002.15 Gen. Geoffrey Miller at Guantánamo Bay created a committee of psychologists (and less commonly, psychiatrists) to oversee EITs. Behavioral science consultation teams at Guantánamo Bay and in Iraq reported to the intelligence system, meaning that the psychologists were not responsible for the prisoners’ mental well-being. (Initially, the CIA’s Office of Technical Services provided the psychologist oversight of CIA interrogations, but eventually it passed that role to OMS.16) BSCTs were operational by 2004.17 BSCT members culled information from prisoners’ medical records and from guards’ observations to design a comprehensive set of biopsychosocial plans that aimed to break prisoners down to a hypothesized state of dependence (learned helplessness) in which the prisoner, contrary to fifty years of research, would surrender information.18 Plans dictated the prisoners’ experience during interrogation and in the cellblocks, including toilet privileges, sleep, meals, interactions with guards, and so on. BSCT personnel could direct that prescribed medical treatments be withheld to increase suffering or be used as incentives for cooperation. Not surprisingly, BSCT access to medical records and to medical manipulations caused prisoners to mistrust their health care providers to the further detriment of their well-being. BSCT plans were modified on the basis of interrogators’ reports of a prisoner’s response; modified approaches had names like “Fear up Harsh” or “Ego Down.”

US military intelligence officials realized that they had to protect BSCT psychologists from being sanctioned for misconduct. In February 2005 military intelligence forged a covert collaboration with the American Psychological Association (APA) to create a cover for BSCT psychologists.19 The APA created the Presidential Task Force on Psychological Ethics and National Security (PENS). Two-thirds of PENS members (as well as many additional observers during the meetings) were military intelligence personnel who had major roles supervising or conducting abusive interrogations. This stacked majority voted to bar members from taking notes and to keep the official minutes secret. PENS’s mission was to protect BSCT psychologists from professional censure; the relevant science, ethics codes, or international laws were not allowed into the deliberations. The PENS report was tailored to accommodate the BSCT’s policies and procedures. Intelligence personnel on the task force took the final draft of the report to senior Defense Department officials, who approved it. PENS then approved the report, and the Department of Defense appended it to BSCT policies.20

The PENS report said that psychologists (i.e., military intelligence psychologists) should not let multiple loyalties (such as a perceived professional responsibility to a prisoner’s mental health) interfere with their primary duty to conduct the interrogation. Referencing PENS, the Department of Defense policy for psychologists stated,

Psychologists and psychiatrists are not assigned to clinical practice functions but to provide consultative services to support . . . intelligence activities. . . . [The psychologist’s job is] to provide psychological expertise to assess the individual detainee and his environment and provide recommendations to improve the effectiveness of intelligence interrogations. . . .

The Ethics Code pertains only to a psychologist’s activities that are part of their scientific, educational or professional roles: pertaining to the profession of psychology. The Code does not, therefore, have purview over the psychologist’s role as a Soldier, civilian, or contract employee that is unrelated to the practice of psychology. For instance, the dictum for beneficence does not pertain to actions against the enemy in combat.21

The assertion that patient-serving ethics are suspended when a psychologist is working as an interrogational soldier was the green light for psychologists to work with abusive war on terror interrogations.22 This assertion was also intended to offer a defense against future licensing actions for professional misconduct. That protection, as it happened, would not be needed.

The WMA’s 1956 Regulations in Time of Armed Conflict (see chapter 10) states, “Medical ethics in times of armed conflict is identical to medical ethics in times of peace.” This means that physician-soldiers, as distinct from soldiers who are not physicians, may not waive their duty of beneficence to enemies or enemy prisoners during war. With the PENS report, psychologists (who are admittedly not physicians) left medical ethics behind. Psychiatrists rejected the APA position. The president of the American Psychiatric Association succinctly stated, “Our position is very direct. . . . Psychiatrists should not participate on these BSCTs.”23 The Department of Defense stopped using psychiatrists and chose to work with psychologists instead. Neither the psychiatric association nor a licensing board ever took up the case of the psychiatrist who chaired the Abu Ghraib BSCT.

The most detailed description of what a BSCT did may be found in the log describing forty-nine days of the interrogational torture of Mohammed al-Qahtani at Guantánamo Bay in 2002.24 Interrogators worked in shifts twenty hours a day. The BSCT suggested using a barking military dog, Zeus, to “exploit individual phobias”; using a swivel chair to prevent al-Qahtani from turning away from interrogators; and ignoring the prisoner’s requests to go back to his cell between interrogations as his effort to gain control and sympathy. The BSCT oversaw the rotation of interrogation approaches with names like “Failure/Worthless,” “al-Qaeda Falling Apart,” “Pride Down,” “Ego Down,” “Futility,” or “Guilt/Sin.” Al-Qahtani was called “unclean” or “Mo” (for “Mohammed”), leashed, and made to “stay, come, and bark to raise his social status to that of a dog.” He was made to growl at pictures of terrorists, forced to wear photographs of “sexy females,” and ordered to study these photographs to identify whether various pictures of bikiniclad women were of the same or a different person. He was told that his mother and sister were whores. He was forced to wear a bra; a woman’s thong was put on his head. He was told that he had homosexual tendencies and forced to dance with a male interrogator and stand naked in front of women soldiers. A female interrogator straddled him as he was held down on the floor, an approach called “Invasion of Personal Space” and “Futility.” It was recorded that he became enraged when women soldiers instructed him on the Koran. He was not told, despite asking, when Ramadan was occurring. He was not allowed to pray in the manner of his faith. The interrogators kept the sleep-starved prisoner awake by playing loud music or white noise, yelling, or forcing him to stand, exercise, or dance. Interrogators performed an “exorcism” on the disoriented, sleep-deprived prisoner.

During a prolonged sleep deprivation, al-Qahtani was hospitalized for forty-two hours because his cell had been abusively cooled with an air conditioner (a technique called “Environmental Manipulation”). His body temperature fell to 95–97 degrees, causing his pulse to slow to a dangerous thirty-five beats per minute. Hospital doctors warmed him, corrected blood chemistries, and looked for a clot in a leg that was swollen because he had been kept strapped to a chair. Al-Qahtani was then hooded, shackled, put on a litter, and taken by ambulance back to the interrogation cell. Doctors and medics came to the interrogation room to monitor and approve the continuing abuse. On one occasion al-Qahtani was given “three and one-half bags of IV,” which made him need to urinate. He was told to urinate in his pants, and he did so as he was tied down. Over two days in December, al-Qahtani gained eleven pounds after he had been given six bags of intravenous fluids of unspecified size. His pulse again slowed to forty-two beats per minute; an unnamed doctor consulted by phone said that “operations” could continue. There is no indication that the BSCT or medical personnel at the hospital protested or reported the abuse.

As word of PENS and interrogational torture leaked out, Psychologists for Social Responsibility (PsySR), Physicians for Human Rights, and other human rights advocates launched a vigorous denounce campaign against the APA’s collaboration with military intelligence.25 They researched declassified documents. They published letters and articles in professional journals and news media. “Withhold APA Dues” was a moderately successful program urging APA members to withhold dues until the organization retracted the PENs recommendations. PsySR members demonstrated and leafleted APA’s national meetings and state chapters. It successfully lobbied psychology professional associations in Europe and North America to endorse ethics codes that rejected the APA’s formulation of ethics. PsySR interrupted the APA’s effort to obtain support for PENS from other professional groups, including torture survivor treatment centers. PsySR members ran for APA office. PsySR was able to get a resolution that would have asked psychologists to monitor the well-being and human rights of persons in military prisons before the membership for a vote. The Defense Department openly emerged to fight the resolution. In sum, PsySR prevented the APA from making the PENS debate disappear.

The APA finally commissioned an independent review of PENS, conducted by attorney David Hoffman. Jean Maria Arrigo, of the nonintelligence minority of PENS, had kept notes of and emails about the meetings. These notes and emails exposed the dominant role of military intelligence officials in drafting the PENS policy. In 2015 the extraordinary Hoffman report, based in part on Arrigo’s contributions, detailed the collaboration between the APA and military intelligence and asserted that the APA’s aim was to increase psychologists’ opportunities in military and intelligence work.26 Dr. Steven Behnke, the APA’s ethics officer, was the public face selling the PENS report. During the drafting of the PENS report, he managed the APA’s side of the collaboration with military intelligence. After the report had been released, he took a contracting job as a Defense Department intelligence contractor while he continued to serve as the APA’s advocate. Hoffman discovered the conflict of interest, and shocked APA officials quickly fired Behnke. The APA apologized for the PENS debacle, rescinded the PENS report, and strengthened ambiguous policies. Senior and long-standing APA officers and board members resigned or retired. Jean Maria Arrigo was awarded the prestigious American Association for the Advancement of Science Scientific Freedom and Responsibility Award.27 Some persons named by the Hoffman report are suing for defamation, among other things. So far a trial court and appeals court in Ohio have rejected the suit on jurisdictional grounds.28 The denounce campaign against the APA focused on a professional society; it did not aim to hold individual psychologists accountable.

Professional Accountability

In 2009 President Obama largely closed the possibility of federal or military prosecutions of or disciplinary actions against the architects or implementers of the war on terror torture program. Four options remained for holding the medical and psychological accomplices to abusive interrogations accountable: civil court suits, licensing board sanctions, and censure by professional societies or civil society.

After the names of two CIA psychologists who managed and oversaw interrogational torture had been inadvertently released when documents were declassified, civil suits were brought against them. The government tried but failed to prevent the public trial. The US settled the case and paid an undisclosed settlement to three torture victims just before testimony began.29 The European Court of Human Rights held Poland, Lithuania, and Romania responsible for allowing the CIA to violate the European Union’s prohibition of torture.30 Each country paid about $100,000 to the two injured prisoners. Since the suits blamed the CIA rather than the psychologists overseeing the torture, the clinicians were, for our purposes, not held accountable for torture.

Licensing boards rejected complaints against three intelligence psychologists in Ohio, Texas, and New York.31 In one example the APA and the State of New York found no cause for action against the psychologist who oversaw the al-Qahtani interrogation. In a curious coda the APA wrote to the Texas State Board of Psychologists saying that it would have expelled a psychologist who was the subject of a complaint if he had been an APA member.32 However, the subject of another of those licensing board complaints was an APA member at the time of the abuse, and the APA elected to remain silent while the licensing board took no action. Identified physicians who managed force-feeding or a BSCT were not held accountable by licensing boards.

US medical associations sat on the sidelines as the scandal of medicalized torture unfolded. AMA journals, which are editorially independent from the AMA, did not join peers like the Lancet, Surgery, Science, Medscape, or the New England Journal of Medicine in publishing articles on US torture until the Journal of the American Medical Association ran an outside commentary in late 2005.33 The BMA, the British Medical Foundation for the Care of Victims of Torture, and the American Medical Student Association called on the AMA to investigate and discipline physicians who had abetted the abuses.34 The AMA simply asked the torturing Bush administration to investigate the claims itself.35 The AMA and the American College of Physicians did not openly respond to UN and ICRC reports describing doctors’ complicity with torture.36 For example, they ignored this scathing indictment by the United Nations Commissioner on Human Rights:

The Special Rapporteur has received reports, many confirmed by investigations of the United States military, that health professionals in Guantánamo Bay have systematically violated widely accepted ethical standards set out in the United Nations Principles of Medical Ethics and the Declaration of Tokyo, in addition to well-established rules on medical confidentiality. Alleged violations include: (a) breaching confidentiality by sharing medical records or otherwise disclosing health information for purposes of interrogation; (b) participating in, providing advice for or being present during interrogations; and (c) being present during or engaging in non-consensual treatment, including drugging and force-feeding.

In sum, reports indicate that some health professionals have been complicit in abusive treatment of detainees detrimental to their health. Such unethical conduct violates the detainees’ right to health, as well as the duties of health professionals arising from the right to health. The Government of the United States should revise the United States Department of Defense Medical Program Principles to be consistent with the United Nations Principles of Medical Ethics.37

American medical institutions were dead silent on holding the clinicians professionally accountable. The AMA’s ethics officer said the AMA and national and international medical societies already had policies condemning torture and forbidding medical personnel from facilitating interrogation by withholding food or sleep deprivation: “That’s not OK. We’re not allowed to do that. . . . These policies need to be ‘reiterated and disseminated.’”38 In September 2004 the AMA and the WMA announced a course on the medical ethics of torture. The president-elect of the WMA (a former AMA president) demurely remarked that the timing of the new course “was not tied to reports coming out of Iraq or Afghanistan. . . . Because of things that are going on now, it’s gotten more attention than it normally would have gotten.”39

Even after the release of the shocking 2014 Senate report describing CIA doctors’ roles in waterboarding and rectal feeding, the AMA remained aloof.40 AMA president Robert Wah put it this way: “The AMA will continue to advocate that no doctor is asked to go against the ethics of the profession, to remind physicians of their ethical obligations, and to ensure that medical professionals are never involved in the abuse of detainees in U.S. custody.”41 In short, neither the AMA nor the WMA advocated holding US clinicians accountable for complicity with abusing prisoners, even though both institutions had once endorsed such a position in reference to the Nazi doctors.

By contrast the tiny medical human rights organization PHR promptly responded to the much-anticipated Senate report. It itemized the misconduct and called for accountability.42 In response the New York Times editorialized,

Health care professionals who engaged in or abetted torture should have their professional licenses revoked and, depending on the degree of culpability, be prosecuted criminally. . . .

To ensure that result, Congress ought to enact legislation or the president ought to issue executive orders that explicitly prohibits all forms of torture and bars health professionals from direct involvement in interrogations. If Republicans feel the Senate report was biased, they should create a federal commission to investigate the role health professionals played in this barbaric undertaking.43

There were denounces against military and APA officials. Gerald Koocher, who became APA president in 2006, was a highly directive liaison to PENS. He abused dissenters on the task force and scorned human rights. In 2013 he became dean of the College of Science and Health at DePaul University. After the 2015 release of the Hoffman report, he survived a scathing public debate about his activities.44 He left the editorship of Ethics and Behavior, a journal that he had founded. Russ Newman, a military intelligence psychologist who was instrumental in drafting the PENS report, resigned his position as provost and senior vice president for academic affairs at Alliant International University.45 Bruce Jesson, a senior CIA interrogational psychologist, was forced to resign his position as a Mormon bishop.46 Larry James was denied an interview for at least one academic job because of his role in the interrogations.47 (James is quoted on human rights in chapter 2.) These kinds of censures are extremely poorly recorded.

The collaboration of US clinicians with torture became an international scandal. WMA members (i.e., national medical associations) knew that US clinicians had failed to report torture even though the Americans did not face risks remotely comparable to those faced by clinicians in other countries. As noted in chapter 10, the WMA passed a resolution declaring that doctors had a duty to document and report torture or cruel, inhuman, or degrading treatment to legal authorities and that the failure to do so might constitute complicity with torture.48 The leadership of American medical associations and academies never demonstrated a degree of bravery even remotely approaching that shown by medical leaders of the Egyptian, Turkish, Sudanese, or other medical associations, as described in chapter 9 and elsewhere.

The US medical community lost a great deal by silently joining countries that confer impunity on torture doctors. It has forfeited its standing to speak with moral authority against medicalized torture in other nations. As Juan Méndez, the UN Special Rapporteur on Torture, put it,

We had a sense of moral condemnation of torture that was truly universal. The nations that tortured denied that they did. . . . However, the example set by the United States on the use of torture has been a big drawback in the fight against such practice in many other countries throughout the world. I travel to parts of the world in my capacity of United Nations Special Rapporteur on torture and I can attest to the fact that many states either implicitly or explicitly tell you: “Why look at us? If the US tortures, why can’t we do it?”49
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PROMOTING ACCOUNTABILITY

The news about torture is dismal and hopeful. Most nations torture.1 Amnesty International found that half of the respondents from twenty-one countries fear being tortured if arrested.2 A third of adults fleeing Somalia, Ethiopia, Eritrea, Senegal, Sierra Leone, Tibet, and Bhutan report having been tortured, although tortured persons are especially likely to flee.3 Every nation has people, immigrants or native-born, who have suffered from torture. Although there is no global census of torture survivors, the number is surely many millions of men, women, and children. In 2000 the United States estimated that it is home to a half million torture survivors; other estimates are much higher.4 On the hopeful side, torture appears to be declining. The Enlightenment and the abolition of slavery, peonage, and Christian ecclesiastical torture led to a significant reduction in torture in the eighteenth and nineteenth centuries.5 Public spectacles of torture, such as whipping posts and breaking people on the wheel, are largely gone. Even over the last twenty years there seems to be a measurable decline in torture.6 The debate about the prevalence of torture is somewhat independent of vigorous differences as to whether human rights institutions are ascendant or becoming obsolete.7

The suffering and disability caused by torture extend far beyond the immediate victims. Persons with post-torture physical disabilities and stress disorders are less likely to reach their full potential as successful parents, spouses, friends, workers, students, and participants in civil society despite some survivors’ extraordinary openhearted resilience. Torture causes potential leaders of free societies, such as journalists, union leaders, and political leaders, to emigrate, depriving a country of their talents. If the disability, suffering, and death of torture were measured as they are for heart disease, torture would rank as one of the world’s major public health crises. Even that measurement would overlook the adverse effects of torture on public health: for example, how torturing regimes suppress citizens from petitioning for drinkable water, safe industries, affordable housing, health care, and education.8 Torture scarcely appears as a World Health Organization (WHO) priority. The WHO’s Violence and Injury Prevention Program focuses on nongovernmental violence (e.g., automobile accidents or domestic violence), except for a small subsection on preventing violence against children that endorses preventing torture of women and girls (without mentioning boys or men).9 The WHO’s Mental Health Action Plan mentions that national health care systems should be accountable for addressing mental illnesses caused by torture.10

I must simply posit that holding torture doctors accountable is a worthy aspiration. It is unproven that the threat of accountability would decrease medical torture, induce physicians to report torture more regularly, or have any material effect in preventing regimes from recruiting the few doctors needed to abet or help conceal torture. Even so, there are five main reasons to hold torture doctors accountable. First, torture causes vast harms. Second, it is illegal under international law. Third, it is authoritatively and generally denounced as immoral. Fourth, the beast-healer contradiction of the torture doctor (see chapter 4) makes an effective meme for helping the public understand the evil of torture in the face of propaganda that presents torture as simply another tool of war. Fifth, doctors are “privileged witnesses” to torture in that their training and position puts them in a unique position to see and authoritatively assess and report torture.

The term privileged witness (like the word sanction) has several meanings, some of them opposites. As a privileged witness, a spouse may be ineligible to testify against his or her spouse in a court case. A privileged witness can also be a person with unusual expertise or proximity to an event such that their testimony is especially valuable. Physicians have, and can hone, the ability to identify, assess, and report on signs of torture. Chapter 9, “Healers for Human Rights,” discussed how clinicians in centers for rehabilitating survivors of torture added to the forensic science of identifying injuries caused by torture. Although the Istanbul Protocol is a highly refined instrument for examining bodies, physicians with ordinary skill in the art of medicine know how to perform a history and examination to search for, assess, and record many torture-related injuries.

The issue comes to how the privileges of a physician will be applied to the problem of torture. In chapter 4, “What Is a Torture Doctor?” I defined a torture doctor as a licensed physician who applies knowledge and skills and his or her authorities to the service of performing or concealing torture. By contrast, therapeutic physicians use their knowledge, skills, and authorities to detect torture, heal the injuries, and expose the crime. These applications are in accord with the medical profession’s duties of station and put the physician’s knowledge, skills, and privileges on the side of health and human rights.

Chapters 7, 11, 12, and 13 review national experience in holding torture doctors accountable. They show that any given nation is at one of five stages according to how its courts or medical licensing boards hold physicians accountable for torture.

Stage I: Nations that entirely suppress discussion of holding physicians accountable for the abetting torture (e.g., North Korea, China, and many others).

Stage II: Nations that condemn physician complicity with torture in principle but do not punish doctors who do so (e.g., Israel, the Philippines, Portugal, the United States, and many others; NB: though not a nation, the WMA fits in this stage by neither holding its member associations accountable for tolerating torture nor promoting policies and procedures for its members to use in the service of ending impunity).

Stage III: Nations that have punished doctors for complicity with torture in symbolic cases (e.g., Egypt, Guyana, Great Britain, India, South Africa, Sri Lanka, and Turkey).

Stage IV: Nations or state provinces that have tried to systematically hold a set of torture doctors accountable (even though these efforts were vastly incomplete) in order to send a cultural message to their society (e.g., Argentina, Brazil, Chile, and Uruguay).

Stage V: Nations that systematically try to apply their justice systems to the task of holding torture doctors accountable (perhaps Italy).

The ability to rank these stages suggests that the agenda for human rights advocates, political systems, and medical associations should be to promote policies and procedures that lead nations to evolve toward Stage V. It also suggests a way to grade how well medical and legal communities are doing. The higher stages would disrupt the partnership between doctors and torturing regimes and hopefully foster a milieu in which physicians would be more likely to function as human rights monitors on behalf of prisoners at risk of torture and in furtherance of the public health benefits that accrue to societies without torture.

A government’s torture doctors, the medical community, and civil society are in an unstable equilibrium. As we have seen, governments strive to provide torture doctors with impunity by excusing acts committed under orders or during national emergencies, requiring military screening of potential cases, and falsifying, classifying, or disappearing medical records. Some governments void the effect of sanctions levied by criminal courts or medical boards. Human rights advocates are threatened, sued for libeling officials or defaming the state, forced into exile, arrested, tortured, or killed.11 The medical community has some power of licensing and has the ability to report honest assessments of injuries to domestic and international human rights advocates, who in turn can use their soft power to change government policies. International medical associations control where they hold conferences. The WMA, for example, moved a scheduled conference out of South Africa before the Biko doctors were held accountable. International medical associations can censure medical communities that are complicit with torture, as happened when Soviet psychiatry and US psychologists colluded with torture regimes.

Eleanor Roosevelt’s “curious grapevine” of human rights activism arising from civil society has cracked through the hard pavement of impunity. David Forsythe describes how human rights are sometimes enacted as laws but how human rights can also be enforced as “soft law” by institutions of civil society.12 Human rights organizations’ denounces exemplify such “soft law” pressure. Oona Hathaway has shown that when civil society acts, it can push governments to reduce torture.13 Transparency and accountability have reduced torture in the Republic of Georgia.14 Although the medical community is often allied with the dominant political culture, civil society, in the struggle to assert betrayed human rights, often finds physicians’ organizations more amenable to the pressure of “soft law,” such as appeals to holding a doctor accountable for violating the ethic of “do no harm,” than governments are responsive to attempts to get them to prosecute their own torturers. The medical community can be summoned with a “do no harm” ethic. Sometimes the medical community will respond with dissent, as described in chapter 9 and other parts of this book. Other times regional licensing boards, national medical associations, and hospitals will respond. In my view, medical associations’ loosened ties from governments probably partly explain why their actions against torture doctors are more common than legal sanctions.

An Infrastructure for Medical Accountability

In general, medical organizations are part of the societal infrastructure that is responsible for the impunity of torture doctors. Medical organizations have not set up policies and procedures to accept complaints. They routinely fail to process well-documented complaints, often relying on the disingenuous logic that the doctor has not been convicted by the torturing government. A complete lack of accountability is the norm; a symbolic response to celebrated cases is the fallback position. When medical organizations do punish physicians who have been complicit in abusing prisoners, they impose sanctions that are mild, brief, or suspended, and in any case these sanctions are far less severe than if a doctor had abused a person in his or her own basement. The profession’s failure to hold torture doctors accountable is a structural failure to advance its core mission to promote clinical and public health.

It is possible to propose a medical infrastructure for holding torture doctors accountable. I shall only address the situation of medical licensing boards and associations.15 I am not qualified to write on how to improve domestic courts’ dismal record on prosecuting torturers. Any profession has four characteristic features: (1) educational institutions to convey specialized knowledge, (2) licensing that affirms qualifications and confers authority to do its work, (3) a code of ethics, and (4) self-policing institutions that uphold standards of competence and ethics.16 I have not addressed the place of medical education in teaching how and why to detect and report torture. That small literature is easily found with academic literature search engines. Similarly, the small surveys of physician knowledge and attitudes toward torture are tangential to the focus of this book. I am not aware of evidence showing that education or sensitization of physicians will meaningfully constrict the supply of the few torture doctors who are needed to fill the desires of any regimes. There are ample numbers of antitorture declarations and ethics codes. So it is in self-policing where the medical profession is failing. Here are some thoughts on actions to be taken.

First, the WMA, national medical associations, and licensing boards must craft and endorse procedural guidelines to help medical licensing boards convene and conduct hearings. Lawyers, human rights groups, and medical leaders have the collective wisdom to write such material. A template has been published.17 These guidelines might draw from medical licensing board case stories described in chapters 7, 11, and 12. The guidelines should

•discuss how licensing boards and associations might solicit, accept, screen, and investigate complaints;

•describe proper collaborations with reliable human rights organizations, including how to accept and verify information that they have compiled;

•define the complementary roles of courts and medical licensing boards in terms of usable evidence and burdens of proof; this definition should note that criminal convictions are not prerequisites for findings of unprofessional conduct (see chapters 11 and 12);

•note that a doctor’s fear of being tortured as a justification for abetting torture is rarely justified (see chapter 2);

•discuss the possible sanctions that a board might impose (e.g., education, community service, censure, suspension of license, and revocation of the license);

•discuss possible appeals procedures; and

•provide a casebook describing typical kinds of misconduct and evidentiary problems and explaining how they were addressed, as well as identifying problems in setting sanctions.

However imperfect, the preceding material would be vastly better than the current void. It will be important that experiences in using these procedural guidelines be published and open for regular review so that the profession can improve them.

Second, the WMA should create and maintain a secure, encrypted web portal to enable human rights groups or national medical associations to report physician complicity with torture. The utility of such portals is well known to the human rights community.18

Third, the WMA should establish a public registry of cases that end in the application of criminal or board sanctions. This registry would serve as evidence of the WMA’s national medical associations’ efforts at ending the impunity of torture doctors. It would also demonstrate that accountability is possible and show how barriers can be overcome.

It will be impossible to craft a single punishment guideline for all medical licensing boards. Sanctions will vary according to the nature of the act, its celebrity, shortages of physicians, corruption, and many other circumstances. It may be possible to draft a range of sanctions and to list aggravating and extenuating circumstances that might justify a greater or lesser sanction.

It is conceded that few of a nation’s torture doctors will be punished. Defendant physicians are selected for various reasons. Some, such as the doctors who oversaw the torture of antiapartheid leader Stephen Biko (chapter 11), are chosen because the incident causes intense public outrage. Others are selected because they are senior authorities. Some are selected because government actions (e.g., amnesties) have made only the pursuit of secondary defendants possible. Some are selected because of the atrocity of their work. The pursuit of accountability is inevitably an imperfect work of transitional and interstitial justice. Those imperfections do not excuse the norm of impunity.

The reason to pursue accountability for torture doctors is not simple vengeance. It is not about compensation, reparations, and rehabilitation for the victims, although these are worthy goals. Compensation or punishment cannot offset how deeply torture harms survivors, family members, the larger civil society, and the torturers themselves. To some degree, accountability is “restorative justice” as it burnishes medical communities that have been stained by complicity with torture. Ultimately, one may hope that the threat of holding torture doctors accountable may cause a few doctors to at least write their medical records and death certificates more honestly. Perhaps a few more might open quiet conversations with people in the human rights communities. Either step would let a bit more light into torture prisons. By such glimmers of truth, human rights advocates in civil society will more clearly see what needs to be done to prevent the gruesome work taking place in the gloom.


APPENDIX

Behavioral Examples of Torture Doctoring

A. Misuse of medical knowledge or skills

1. The physician inflicts torture.

A doctor directly tortures (Brazil,1 Iraq2).

A doctor beats a prisoner during a medical examination, etc. (Albania,3 Syria,4 Vietnam5).

A doctor collaborates with the mutilation of prisoners (see chapter 6).

A doctor designs programs to psychologically torture prisoners (see chapter 13).

A doctor tries to obtain information from a prisoner under torture (Mauritania6).

A doctor stocks rectal tubes knowing that they will be used to push semisolids into a large intestine to painfully distend the colon (United States7).

A doctor tells guards that a prisoner requested medical care, and the guards beat the prisoner for that request (Mongolia8).

A doctor selects, supplies, or suggests doses of drugs for intentionally and nontherapeutically causing coma or delirium and risking brain damage to a prisoner (Soviet Union in chapter 6; United States in chapter 13).

A doctor administers drugs to a resisting person to facilitate interrogation (India9).

2. The physician misuses medical knowledge or skills to abet torture by others.

A doctor devises methods of torture that do not leave visible signs of torture (e.g., scars, healed fractures, torn ligaments, etc.) when the regime is susceptible to pressure from human rights advocates with forensic training.10

A doctor proposes that interrogators use medical saline (instead of plain water) for a smothering torture (waterboarding) so that inhaled water does not dilute the salts in the prisoner’s blood and cause cardiac arrest (United States11).

A doctor trains guards to surgically cut off limbs (Sudan12) or blind prisoners (Iran13).

3. The physician misuses medical skills while providing treatment.

A doctor performs surgery on a wounded prisoner without pain medications to enable interrogation during surgery. Anesthesia is promised if the prisoner talks (Egypt,14 United States15).

A doctor performs a hysterectomy on a person without telling her the purpose of the procedure and without obtaining consent (Uzbekistan16).

A doctor conducts virginity pelvic exams on naked women prisoners or rectal exams to assess for homosexuality in men as guards watch (see chapter 6).

A doctor devises and implements a protocol for nasogastric feeding by bolus that increases pain and that does not provide a standard of care to ensure that the feeding tube is in the stomach rather than the lung (United States17).

4. The physician misuses medical knowledge and skills to clear prisoners as fit for torture.

A doctor assesses and certifies a prisoner as medically fit for flogging (chapter 6), solitary confinement (chapter 10), or other forms of abuse or monitors and treats a prisoner so that the abuse may continue (Argentina,18 Croatia,19 Italy,20 Jordan,21 Kosovo,22 Latvia,23 Macedonia,24 Myanmar,25 Poland,26 Portugal,27 Qatar,28 Spain,29 Turkey30).

“Two other persons entered the room and introduced themselves as doctors. They examined me and checked me all over. One of them said to me that ‘you must put up with it . . . there is nothing we can do’ . . . [then electric shock torture]” (El Salvador31).

5. The physician misuses medical knowledge or skills to monitor prisoners being tortured so that the torture may proceed.

The doctor authorizes the continuation of torture (Argentina,32 Soviet Union33).

During waterboarding, physicians and medics watch for signs of a potentially fatal throat spasm and are equipped to cut into the prisoner’s throat to put an airway (a tracheostomy) in below the prisoner’s closed larynx (United States34).

A tortured prisoner sees a doctor while guards are in the room. The physician says, “Did you get beaten up then, you crook?” Because he is still in the presence of his torturers, the prisoner states that he has not been beaten. The doctor allegedly replies, “Well go back and get your beating” (Brazil35).

A doctor resuscitates during torture to rouse prisoner for further abusive confinement (Mexico36).

6. Miscellaneous

A doctor mutilates bodies at “autopsy” to make the deceased less identifiable (India37) (NB: This is not torture because the victim is deceased, but it is complicity with torture and traumatizes the loved ones of the deceased prisoners).

B. The misuse of the authorities or duties conferred by a medical license.

1. The physician misuses the authority to acquire and release medical materials for the purpose of torture.

Doctors allow a medical facility to be used for torture routinely (Albania,38 Argentina,39 East Germany,40 Egypt,41 Syria42).

A doctor manages and staffs a psychiatric hospital whose real purpose is the detention and medical abuse of political opponents (see discussion of former Communist countries in chapter 6; Georgia43).

A doctor stocks nasogastric tubes knowing that they are used to squirt acid into prisoners’ stomachs (Soviet Union44) or to force-feed hunger strikers (Turkey45; see also United States in chapter 13).

A doctor allows interrogators to use a prisoner’s personal medical records to design ways to abusively interrogate prisoners (see United States in chapter 13).

2. The physician fails to create accurate medical records in order to abet torture.

A doctor at a psychiatric hospital gives dissidents false diagnoses of schizophrenia, signs papers to commit them, and writes orders to administer drugs that may cause severe short-term and permanent side effects (see former Communist countries in chapter 6).

A doctor falsifies the birth certificates of children born to murdered woman prisoners in order to assign the parentage to another military official and to remove the child from its biological family (see Argentina in chapter 11).

A doctor conducts a superficial examination and fills out a medical record that omits or minimizes injuries caused by torture or that falsely attributes injuries to a time when the person was not in custody (Bulgaria,46 Iraq,47 Israel,48 Kyrgyzstan,49 Macedonia,50 Mexico,51 Nepal,52 Peru,53 Romania,54 Spain,55 Sri Lanka,56 Syria,57 Tajikistan,58 Thailand,59 Turkey,60 Ukraine,61 Uzbekistan,62 Venezuela63; see also Guyana in chapter 1). (NB: Sometimes this is done on official instruction or by official refusal to accept medical documentation of torture, in which case the issue becomes one of the duty to report torture [Mexico,64 Morocco,65 Togo66].)

A doctor falsifies death certificates to conceal or understate the severity of torture-related injuries or to delay the discovery of torture (Argentina,67 Bahrain,68 Burma,69 Egypt,70 India,71 Iraq,72 Malaysia,73 Myanmar,74 Peru,75 Poland,76 Romania,77 Syria,78 United States,79 Uruguay80).

A doctor fails to complete a medical record at all (Algeria81; see also Guyana in chapter 1).

A doctor simply signs a medical record or death certificate for government use without seeing the prisoner at all (India82).

A doctor refuses to write a medical record for a tortured prisoner (Romania,83 Tajikistan84).

3. The physician fails to undertake the treatment of a tortured person in a manner that abets the abuse.

A doctor refuses to examine a tortured prisoner (Israel,85 Kyrgyzstan,86 Mauritania,87 Mexico88).

They took her to xx hospital, near yyy. . . . She told the doctor that she was raped (by officials). The doctor said, “That’s not my job, I just check to see if you’re sick” (Iraq89).

4. The physician fails to safeguard medical records for the tortured prisoners to use for their own interests.

A doctor submits the medical record to the detaining authorities so that the prisoner and courts do not have access to its contents (Turkey90).

A doctor loses or destroys medical records (Azerbaijan,91 Bahrain,92 Israel93).

5. The physician fails to report torture.

The doctor fails to report treating a tortured prisoner up the chain of command or to human rights groups so that the interests of tortured persons can be protected. This includes situations where the doctor would be at no danger of reporting (Israel,94 Jordan95) (NB: There are anecdotes of doctors not finding anyone willing to accept such a report).96 There are also cases in which doctors are restricted from seeing prisoners because the doctors report injuries (Afghanistan,97 Albania,98 Cameroon,99 Israel,100 United States101).

6. The physician abets abusive research on prisoners that violates established research standards (United States102).

7. Miscellaneous

The doctor knowingly or negligently promulgates nonscientific assertions about race, ethnicity, or the efficacy of torture that are used to support the use of torture (Germany103).
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BIBLIOGRAPHIC NOTE

This book must be considered to be a low-resolution picture of torture doctors. A high-resolution picture is not possible. Most information never sees the light of day. The tiny amount that emerges is difficult to find. No nation, human rights organization, or medical association maintains a registry of physicians who have been alleged or confirmed to have collaborated with torture. Few courts or licensing boards make records public, and none have search engines that facilitate searching for torture doctor cases. Journalists haphazardly cover this topic; their postings are often censored, and their websites are annoyingly ephemeral. The brave human rights groups that document medical complicity with torture are often shut down and their websites disappeared. There are no indexes or keywords for searching the general or academic literature. Any piece that contains the words doctor or physician and torture in English or Spanish must be tediously excavated and examined. Most simply describe the account of a physician who has examined a survivor or performed an autopsy.

A few organizations seem especially likely to note physician complicity with torture:

•Amnesty International (http://www.amnesty.org)

•Asian Human Rights Commission (http://www.humanrights.asia)

•European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) (http://www.cpt.coe.int/en/about.htm)

•Human Rights Watch (HRW) (http://www.hrw.org)

•Physicians for Human Rights (https://phr.org)

•UN High Commissioner for Human Rights, Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (http://www2.ohchr.org/english/issues/torture/rapporteur/)

•World Organization Against Torture (http://www.omct.org)

Two older books focus on physician complicity with torture: Eric Stover and Elena O. Nightingale, eds., The Breaking of Bodies and Minds: Torture, Psychiatric Abuse, and the Health Professions, and the British Medical Association, Medicine Betrayed: The Participation of Doctors in Human Rights Abuses. Aside from these, there are countless reports, chapters, and articles, as cited throughout this book.

The literature on the human rights movement is far too extensive to list. With sincere apologies to those omitted, at least one of these would serve as the worthy core of any reading program: Lynn Hunt’s Inventing Human Rights, Juan E. Mendez’s Taking a Stand: The Evolution of Human Rights, Aryeh Neier’s The International Human Rights Movement, or Darius Rejali’s Torture and Democracy.
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