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Introduction

WHAT GOOD IS CONGRESS? This is not a new question: less than three months into the First Congress in 1789, Fisher Ames, a representative from Massachusetts, wrote to a friend that he “felt chagrined at the yawning listlessness” of his colleagues.1 Five years later, John Adams would mark the rise of the Jeffersonian faction in the House of Representatives by writing to Abigail Adams that “[t]he Business of Congress this session is Dulness Flatness and Insipidity itself.”2 And as Ames (who was, like Adams, a Federalist) was preparing to retire from the House in 1796, he wrote to another friend, “Do not ask what good we do: that is not a fair question, in these days of faction.”3

But even if questioning the value of Congress is as old as the Republic, it has taken on new life in recent years, as talk of gridlock and dysfunction have come to dominate much of the public discourse around our national legislature.4 Observers call Congress “the broken branch” and lament that, “[g]ripped by stalemate, America’s chief lawmaking body can barely muster the ability to make law.”5 Into the breach have stepped an increasingly imperial executive and an increasingly activist judiciary.6 Complaints that the other branches have arrogated too much power to themselves abound, but almost no one looks to Congress for a solution. And so the question presents itself with renewed urgency: What good is Congress?



This book begins to answer that question by offering a new framework for thinking about congressional power in the American constitutional system. In particular, the book is interested in the ways that Congress and its constituent parts—individual houses and even individual members—can and do make use of constitutional powers other than the power to pass laws. Broadening the scope beyond legislation is essential if one truly hopes to understand Congress’s ability to have an impact on our national political life.7 After all, legislation must meet Article I, section 7’s bicameralism and presentment requirements. If a president has enough allies in one house of Congress, then bills she opposes are unlikely to reach her desk; even if Congress can send such a bill to her desk, she can veto it, and vetoes are very seldom overridden. Moreover, legislation is subject to judicial interpretation and judicial review. If a court, especially the Supreme Court, disapproves of a statute, it can strike it down or interpret it into near oblivion. For anyone concerned about the power of the other branches or about Congress’s ability to press its own position as against theirs, then, legislation is a singularly unpromising route. The close identification of Congress with legislation, combined with the recognition of the limitations of legislation, is likely responsible in large part for complaints of congressional fecklessness.

As the following chapters demonstrate, however, the exclusively legislation-focused view of Congress is far too narrow. Congress has numerous powers other than the power to pass bills into law, powers that tend to receive scant treatment even in isolation; they are almost never grouped together and conceptualized as a coherent set of legislative tools. And yet these tools together are potent, giving Congress the ability to assert itself vigorously against the other branches.

In Richard Neustadt’s memorable phrase, the Constitution creates “a government of separated institutions sharing powers.”8 No account of such a system could focus on one institution to the exclusion of the others: to talk about any one of them is, to some extent, to talk about them all. Or, put differently, a book about congressional power is necessarily a book about the separation of powers. Part I of this book, comprising the first two chapters, lays the theoretical groundwork by offering a new account of the American constitutional separation of powers. I refer to this account as multiplicity based, because it highlights the ways in which claims of authority multiply and overlap in a nonhierarchical constitutional order. Chapter 1 offers an interpretive account of this system, with a special emphasis on the ways in which institutionally sited actors construct their own constitutional power through their engagements with the broader public. Nothing in the first chapter is specific to Congress: the chapter is meant to provide an account of the American separation-of-powers system as a whole. Chapter 2 then begins the turn to Congress in particular, arguing that the legislature has both the motivation and the capacity to assert itself in the constitutional system as I have described it.

Building on the separation-of-powers theory laid out in part I, parts II and III of the book turn to thick accounts of specific constitutional tools that Congress has at its disposal in its interactions with the other branches. For ease of presentation, these tools are divided into two categories, borrowed from the international relations literature: “hard powers” and “soft powers.” Hard power is, quite simply, “the ability to coerce.”9 In the international arena, a nation’s hard power is “usually associated with tangible resources like military and economic strength.”10 Soft power, by contrast, is “the ability to get what you want through attraction rather than coercion or payments.”11 In foreign affairs, it “arises from the attractiveness of a country’s culture, political ideals, and policies. When our policies are seen as legitimate in the eyes of others, our soft power is enhanced.”12 A nation neglects its soft-power resources at its own peril in the international sphere13—and, as we shall see, an institution neglects its soft-power resources in the domestic sphere at its own peril as well. The three hard powers discussed in part II are the power of the purse, the personnel power, and the contempt power. Part III considers the “softer” powers associated with the freedom of speech or debate, the disciplinary power over members, and the cameral rulemaking power. The reader is advised, however, not to mistake the book’s organizational schema for a strong analytic claim about the distinctness of hard and soft powers: they exist on a continuum. Indeed, it is one of the central contentions of this book that these powers are best understood as parts of a suite: it makes little sense to think of them in hermetically sealed categories. The division into “hard” and “soft” is primarily useful, I think, because it emphasizes an often-overlooked feature of congressional procedure: the powers falling along the softer end of the spectrum are frequently regarded (to the extent that they are thought of at all) as mere housekeeping measures. Describing them as soft powers helps to emphasize the generally neglected fact that they are significant sources of legislative power vis-à-vis the other branches.

Within each of the six chapters discussing a specific congressional hard or soft power, the analysis is largely historical. This methodological approach follows from the theoretical account laid out in part I: if constitutional power is largely constructed within the practice of politics, then one cannot hope to understand a constitutional power without situating its exercise within a certain political context. And if one hopes to understand the political context in which a power is exercised in the present, then one must think about how the current web of institutional actions and interactions at any given time has come to be. As Karen Orren and Steve Skowronek have put it, “[B]ecause a polity in all its different parts is constructed historically, over time, the nature and prospects of any single part will be best understood within the long course of political formation.”14 The historical construction of politics means that, “[a]t any given moment, the different rules, arrangements, and timetables put in place by changes negotiated at various points in the past will be found to impose themselves on the actors of the present and to affect their efforts to negotiate changes of their own.”15 It is important to emphasize that this is not a deterministic account of politics—far from it. There is significant room for the play of contingency and agency, and these will be central factors in the historical accounts tracing the development of congressional powers. But that agency and contingency are always already sited within a politics that is up and running. In Mark Graber and Howard Gillman’s words, “History creates some constitutional options while foreclosing others”16—at least for the time being. And, of course, actions in the present shape the landscape for the future, meaning that feedback, indeterminacy, and endogeneity are central to my accounts of the development of various congressional powers.17

Of course, the story must begin somewhere, and the stories traced in parts II and III all begin in earnest in England around the turn of the seventeenth century. This may at first glance seem a bit early, but there are some important parallels between seventeenth-century English constitutionalism and subsequent American constitutionalism that make it an apt starting point. Perhaps most centrally, conflicts between Parliament and the Stuart Crown involved contending claims by institutional actors with independent sources of constitutional authority. These conflicts occurred before the rise and solidification of parliamentary sovereignty and ministerial responsibility to Parliament in the early eighteenth century (a process that is traced in chapter 4). As a result, seventeenth-century conflicts between Parliament and the Crown looked quite familiar to eighteenth-century American colonists, who elected their own assemblies only to see them engage in running conflicts with governors and other officials appointed by the Crown. Small wonder, then, that numerous historians of colonial America have argued (in Jack Greene’s words) that the behavior of the colonial assemblies was “deeply rooted” in parliamentary opposition to the Stuart Crown.18 Indeed, so pervasive was the specter of Stuart tyranny that “colonial legislators had a strong predisposition to look at each governor as a potential Charles I or James II, to assume a hostile posture toward the executive, and to define with the broadest possible latitude the role of the lower house as ‘the main barrier of all those rights and privileges which British subjects enjoy.’”19 Or, in Jack Rakove’s formulation, “It is evident … that the vocabulary of American constitutional thinking was profoundly shaped by the great disputes between the Stuart monarchs and their opponents (in Parliament and out). … These positions remained vital … because the structure of colonial politics gave seventeenth-century arguments a continuing vitality in eighteenth-century America.”20 This constitutional vocabulary cashed out prominently in legislative procedure: the colonial assemblies looked closely to Parliament, especially to seventeenth-century Parliaments, for their understandings of their own privileges and procedures.21

The late eighteenth-century moment at which the American Constitution was first drafted, then, can be seen as something of a midpoint of the developmental stories that this book tells. Tracing the growth of legislative powers, procedures, and strategies from their English parliamentary context, into the New World in the colonial assemblies, and then across the Revolution into the early republican state constitutions and the Articles of Confederation helps to explain the form and texture they took in the written American Constitution. But the written document is only one part of American constitutional practice. As chapter 1 argues, the written Constitution constrains—it is certainly an important part of the historical construction of later politics—but that constraint still leaves a great deal of room for the operation of constitutional politics in shaping the institutional arrangements of those later politics. An attempt to understand the role of Congress in the American constitutional order that ended its developmental story in the late-eighteenth century would be radically incomplete. The chapters in parts II and III therefore trace the development of congressional powers under the American constitutional regime, not just the development leading up to it.

After tracing the development of a specific congressional power from the beginning of the seventeenth century through the end of the long nineteenth century (that is, up to roughly the outbreak of World War I), each chapter in parts II and III then turns to a thematic discussion of that power, considering important issues and controversies surrounding it in the twentieth and twenty-first centuries, as illuminated by the preceding history. In this way, for each of the congressional powers discussed, the reader should end the chapter with a sense of how it has developed over time, why it developed as it has, what live issues there are in the present, and how that developmental history bears on those live issues. One particular virtue of this approach is that, by illuminating both the fact of change across time and the agency and contingency that have factored into that change, it is a useful corrective to accounts of politics that treat extant institutional arrangements as inevitable. Contingency creates room for effective critique; put differently, the accounts offered here suggest that, to the extent that we do not like the institutional arrangements we have, there may be some room to alter them.

And I should be clear: some of our current institutional arrangements hardly strike me as likable. This book should certainly not be read to express deep satisfaction with our constitutional status quo, nor should it be read to suggest that Congress is in the habit of exercising its powers judiciously or thoughtfully. The book foregrounds underappreciated congressional powers and highlights the ways that they work in tandem to create a potent toolbox for Congress. But like all tools, they can be used poorly, and a pattern of injudicious uses of power can lead the public to shift its trust to other institutions, enhancing their governing authority at the expense of Congress’s. Indeed, in tracing the development of each specific congressional power, we shall see numerous examples of both judicious and injudicious uses (and non-uses) of the power. It is a contention of this book that Congress has the capacity to behave so as to foster public trust and thereby enhance its own power; it is likewise a contention of this book that Congress has only sometimes taken advantage of that capacity.

We need, then, to modify the question with which this Introduction opened. The question is not: What good is Congress? Rather, the questions are what good it can be, what tools it can use in the process, how it can use those tools effectively, and how such a Congress fits into a larger constitutional framework. It is the project of this book to shed light on those questions.


PART ONE

SEPARATION-OF-POWERS MULTIPLICITY


Prelude

IN THE 2010 CASE CITIZENS UNITED V. FEC, the United States Supreme Court held unconstitutional a major provision of the Bipartisan Campaign Reform Act of 2002.1 Specifically, the Court (by a five-to-four majority) held that “the Government may not suppress political speech on the basis of the speaker’s corporate identity,”2 and therefore that the act’s provision barring independent corporate expenditures for electioneering communications violated the First Amendment.

Less than a week after the decision was handed down, President Barack Obama was discharging his constitutional duty to “from time to time give to the Congress Information of the State of the Union.”3 Obama and his aides were outraged by the decision, which they reportedly viewed as the work of “another group of Republicans, deserving no greater deference than GOP senators or congressmen.”4 About two-thirds of the way through his speech, the president remarked: “With all due deference to separation of powers, last week the Supreme Court reversed a century of law that I believe will open the floodgates for special interests—including foreign corporations—to spend without limit in our elections. I don’t think American elections should be bankrolled by America’s most powerful interests, or worse, by foreign entities. They should be decided by the American people. And I’d urge Democrats and Republicans to pass a bill that helps to correct some of these problems.”5 As Obama delivered those lines, cameras captured Justice Samuel Alito, who was seated in the second row of the House chamber, mouthing the words, “Not true.”6 Widely noted and discussed in the press,7 Obama’s criticism of the Court and Alito’s reaction helped to crystallize the public perception that “the Obama White House and the Roberts Supreme Court were at odds.”8

This conflict resurfaced a little more than two years later, when the tenor of oral arguments on the constitutionality of the 2010 Affordable Care Act suggested that the Court might strike down at least a significant portion of it. Obama went after the Court again, this time in a press conference:

I just remind conservative commentators that for years we have heard the biggest problem on the bench was judicial activism or a lack of judicial restraint. That an unelected group of people would somehow overturn a duly constituted and passed law. Well, this is a good example and I am pretty confident that this Court will recognize that and not take that step. …

As I said, we are confident this will be over—this will be upheld. I am confident this will be upheld because it should be upheld. And again, that is not just my opinion. That is the opinion of a whole lot of constitutional law professors and academics and judges and lawyers who have examined this law, even if they’re not particularly sympathetic to this piece of legislation or my presidency.9

Once again, the press took intense notice,10 with the Wall Street Journal editorializing that, “[a]s he runs for re-election, Mr. Obama’s inner community organizer seems to be winning out over the law professor.”11 The implication—an odd one for an editorial page that often has quite a bit to say about Supreme Court cases—seems to have been that public mobilization and public discourse must be hermetically sealed off from discussions of the distribution of constitutional authority.

Nor were political pundits the only ones taken aback by Obama’s assertiveness. Shortly after Obama made his comments, a conservative panel of the Fifth Circuit Court of Appeals, which was hearing a separate challenge to the healthcare law, ordered the government to file a letter “stating specifically and in detail in reference to [Obama’s] statements what the authority is of the federal courts in this regard in terms of judicial review. That letter needs to be at least three pages single spaced, no less, and it needs to be specific. It needs to make specific reference to the president’s statements and again to the position of the attorney general and the Department of Justice.”12 In response, the attorney general filed a letter—roughly two and a half pages long—agreeing that “[t]he power of the courts to review the constitutionality of legislation is beyond dispute,”13 but also insisting that the courts are to approach legislation with a presumption of constitutionality and with respect for the constitutional and policy judgments of the elected branches.14 Once again, the dustup received significant media attention.15

The public may well have taken note. In between oral arguments in the healthcare case and the Supreme Court’s ruling in late June 2012, opinion polling gave “a fresh indication that the court’s standing with the public has slipped significantly in the past quarter-century,” with only 44 percent of respondents approving of the Supreme Court’s performance, down more than twenty percentage points since the late 1980s.16 In addition, more than three-quarters of respondents replied that the justices sometimes let their personal or political views influence their decisions.17 As Lee Epstein noted, this and other recent polls undermined the conventional wisdom that the Supreme Court’s approval rating will inevitably be higher than that of the other branches of the federal government.18 Indeed, these numbers gave ammunition to those who argued that, should the Court strike down the healthcare law, the president and congressional Democrats should “come out swinging” against the Court.19 As one observer noted, “A complete nullification of the health care law on the eve of a presidential election would put the Court at the center of the campaign, especially if the majority in the case consisted only of the five Republican appointees. Democrats, and perhaps Obama himself, would crusade against the Court, eroding its moral if not its legal authority.”20

One can imagine that these poll results and political exhortations were met with significant consternation by Chief Justice John Roberts, who has repeatedly described his focus on maintaining the Court’s “credibility and legitimacy as an institution.”21 For Roberts, stewardship of the Court’s legitimacy involves making it clear that “[w]e’re not politicians; we’re judges, we’re a court, and we’re going to work real hard to be a court—partly because we don’t like people thinking we’re not.”22 Or, put differently, protecting the Court’s institutional prestige might sometimes require putting a justice’s own jurisprudential or political views on the back burner so as to avoid giving the appearance that judges are merely political partisans in robes.23

When the Supreme Court did finally rule on the healthcare law in NFIB v. Sebelius, it upheld the statute almost in its entirety.24 The lineup was unexpected—on the most controversial issues, the vote was five to four, with Chief Justice Roberts voting to uphold the law and writing for the Court. Shortly after the opinions were released, it was reported that Roberts was originally the fifth vote to strike down the law and then subsequently changed his vote.25 Even without definite knowledge of the Court’s internal deliberative process, other observers speculated about the “political” motives behind Roberts’s vote, suggesting that he put the institutional prestige of the Court above his own preferred outcome.26 He was “almost certainly aware” of a great deal of “external pressure,” including statements by political actors (like President Obama) and by media outlets “warning of damage to the court—and to Roberts’ reputation—if the court were to strike down” the law.27 By contrast, Roberts’s act of “statesmanship”28 in upholding the law was widely praised in the press, with observers suggesting that it “saved the Supreme Court from the stench of extreme partisanship,”29 and that it brought “the Court back from the partisan abyss” by placing “the bipartisan legitimacy of the Court above [Roberts’s] own ideological agenda.”30 New York Times columnist Thomas Friedman—the voice of elite centrism, if anyone is—praised Roberts’s act of “simple noble leadership” aimed at “preserv[ing] the legitimacy and integrity of the Supreme Court as being above politics.”31 As another observer put it, Roberts acted to “save the court,” because “[a] 5–4 decision to strike down [the healthcare law] along party lines, whatever its reasoning, would have been received by the general public as yet more proof that the court is merely an extension of the nation’s polarized politics. Add the fact that the legal challenges … were at best novel and at worst frivolous, and suddenly a one-vote takedown of the [law] looks like it might undermine the court’s very legitimacy.”32 Although it will be years, if ever, before we get a definitive version of the Court’s decision-making process in the healthcare case, it certainly seems plausible—indeed, likely—that concerns about public reaction, concerns that were stoked and fed by public rhetoric by the president and others, played a role in shaping the outcome of this case.

But, of course, the battle over the Affordable Care Act was not over. Republican presidential candidate Mitt Romney was critical both of the law itself and of the Supreme Court’s opinion.33 Indeed, he promised that, if elected, he would sign a bill repealing the act “on my first day.”34 Repealing the Affordable Care Act was a plank in the 2012 Republican Party platform,35 and it was a major theme for many Republican candidates on the campaign trail. Obama won reelection handily, and Democrats increased their margin in the Senate (despite having to defend more seats than the Republicans did) and narrowed the Republican margin in the House. Two days after the election, Republican House Speaker John Boehner told a television interviewer that the quest to repeal the law was over: “I think the election changes that, it’s pretty clear that the President was re-elected, Obamacare is the law of the land,”36 a point subsequently echoed by Senator John McCain,37 the Republican whose loss in the 2008 presidential election was a necessary precondition for the passage of the act in the first place. A poll taken in the aftermath of the election also showed support for repealing the law dropping to its lowest level since the bill was passed.38 Subsequent efforts by Republicans to leverage their power of the purse to secure changes in the law (a topic discussed in detail in chapter 3) proved politically damaging to Republicans, and even the disastrous initial rollout of the act’s online healthcare exchanges did not ultimately sink the act.39 Indeed, by the 2014 midterm elections, commentators widely noted that Republicans had moved on to other campaign issues.40

When another challenge to the act (based on a statutory interpretation claim that, if successful, would have prohibited the payment of subsidies to low-income individuals in a number of states) was pending before the Supreme Court in 2015, Obama once again pursued an aggressive public strategy. “This should be an easy case. … Frankly, it probably shouldn’t even have been taken up,” he said at a press conference.41 If one viewed the case as being about detailed questions of statutory interpretation, then perhaps the president was overstating his point. But if, instead, one viewed the case as being about whether the Supreme Court, having narrowly refused to destroy the act in 2012, would attempt to seriously undermine it in 2015, then Obama was on the mark. This was all the more true because, by 2015, people were already receiving the healthcare subsidies: a ruling against the administration this time would have meant taking away benefits that were already being enjoyed. The justices showed even less appetite for this: in King v. Burwell, they turned back the challenge by a six-to-three vote, with Justice Kennedy joining the five justices in the majority in NFIB (and with Chief Justice Roberts again writing for the Court).42

As a formal matter, the Affordable Care Act was no more entrenched after this sequence of events than it was the day after it was passed—it could still be repealed by a new statute, and the Court still had mechanisms (including overruling its own precedents) by which it could try to undermine or destroy the law. But as a political matter, the events traced above made those possibilities far more difficult. As this book goes to press, Donald Trump has won an upset victory in the 2016 presidential election, and Republicans have also retained control of both houses of Congress. It remains to be seen whether their election victories provide sufficient political impetus for Republicans to unwind the act, or whether they instead tinker around the edges (and perhaps rename it), while leaving many of its central features in place. Political events can entrench policies, but entrenchment is never absolute or final.

* * *

What is noteworthy about the multi-year back-and-forth between President Obama and the judiciary over campaign finance and healthcare is the sharp relief into which it throws the dynamics of the separation of powers. It demonstrates that, at its heart, the American constitutional separation of powers focuses on the creation of (or the attempt to create) space for conflict between branches of government without an overarching adjudicator to resolve the conflict in a principled, binding, and lasting way. These conflicts play out in public, and the branch that most successfully engages the public will accrete power over time. Part I of this book is devoted to fleshing out this conception of the separation of powers and demonstrating how it works in our constitutional structure.


1

Political Institutions in the Public Sphere

WHEN QUESTIONS OF INSTITUTIONAL POWER BECOME SALIENT, they generally do so in the context of some specific substantive controversy. When the conservative panel of the Fifth Circuit Court of Appeals snarkily demanded to know whether the Obama administration and the Department of Justice believed in the power of judicial review, it completely missed the point of Obama’s comments (and it managed to do so in a politically tone-deaf way that further undermined the idea of a nonpartisan judiciary). Obama’s comments were not about judicial review in the abstract, nor was he seeking a wholesale reevaluation of the legacy of Marbury v. Madison. He was, instead, making a highly contextualized argument about what the courts should do about the healthcare law in particular. He was, as the contemporary commentators noted, making it clear that, if the Court struck down the largest piece of social welfare legislation in decades, a legislative accomplishment that was, itself, decades in the making, and one that formed a cornerstone of his own successful presidential campaign, then he would do his best to ensure that there was hell to pay for the courts.

Constitutional text provides limited guidance as to questions of authority as they normally arise—that is, in the context of a particular political dispute within a particular political milieu. Using the standard toolbox of constitutional interpretation, the text can tell us what the scope of the federal judicial power is,1 or what sort of authorization is necessary before the Treasury can disburse money.2 But questions like “Can the courts review federal legislation for constitutionality?” and “How is the federal budget passed?” are classroom questions. “How deferential should the courts be toward the political branches’ determination that the healthcare law is constitutional?” and “Who will decide the government’s spending priorities for next year?” are political questions. These political questions are questions about the distribution of political authority among the branches, but they are not answerable by reference to the normal tools of constitutional interpretation. Text, history, structure, and precedent will not get us all the way to an answer here, because political context will necessarily play a sizable role. To put it more formally, the written Constitution (even as interpreted in light of the conventional modalities)3 is substantially underdeterminate with respect to the separation of powers.4 Our questions about judicial deference in the healthcare case or the allocation of budgetary authority in a particular context, then, like many of the most important separation-of-powers questions, ultimately are and must be answered through the process of constitutional politics.

The concept of constitutional politics will play a significant role throughout this book, and so it will be helpful to begin with a definition—with the understanding, of course, that this definition will be skeletal at first, with flesh to be added in the coming chapters. By politics, I mean to refer broadly to the processes and institutions of collective self-government.5 This is, of course, a capacious definition; it covers, for example, the behavior of courts, especially when they issue wide-ranging opinions that have implications far beyond the parties before them. Any decision in the healthcare case, on this conception of politics, was necessarily political. Those observers who praised Roberts for transcending politics were, obviously, working with a much narrower conception of politics;6 the most that can be said on my view is that he transcended partisanship.7 By constitutional, I mean that which has to do with the distribution of governmental authority within a political community. Constituting, distributing, and restraining political power is the very heart of what constitutions do.8 Putting them together, then, constitutional politics is the processes and structures of collective decision making about the distribution of authority to decide questions of collective self-government. Or, put differently, constitutional politics is meta-politics: if the question “How should we collectively regulate and pay for the provision of healthcare?” is a question of ordinary politics, then the question “Who should decide, and how should they decide, how we collectively regulate and pay for the provision of healthcare?” is a question of constitutional politics.9 As this makes clear, in practice there almost never arise questions of pure constitutional politics. Rather, questions about the distribution of authority generally arise in the context of some dispute in the domain of normal politics. Understanding the dynamics of these separation-of-powers controversies in constitutional politics requires attentiveness to the concomitant questions of normal politics.

This chapter traces the ways in which constitutional politics shapes institutional power. In particular, the chapter is devoted to explicating the following claim: Political power is largely endogenous to politics. In other words, the authority possessed by political actors is neither static nor determined by something outside the process of politics. Rather, political power is, to a large extent, a consequence of political behaviors and interactions.

This claim may at first seem radical. After all, as noted above, if constitutions do anything, they constitute and distribute power among governmental institutions. One of the functions of a written constitution, then, would seem to be to make the distribution of political power immune to politics—to raise it to a higher plane.10 It is this static conception of the separation of powers that seems to be behind the Fifth Circuit panel’s reaction to President Obama’s remarks. After all, surely it is a bit late in the day to be questioning whether federal courts can declare federal statutes unconstitutional. And there can be no doubt that there are a number of such relatively static separation-of-powers provisions in the Constitution. It is, for instance, clear that only the House can impeach and only the Senate can try impeachments.11 Likewise, only the president may formally nominate Supreme Court justices and principal executive-branch officers, subject to confirmation that only the Senate can provide.12 In addition to these clearly demarcated powers, each branch also has certain clearly defined protections against the other branches.13 Members of Congress are privileged against civil arrest14 and against being “questioned in any other Place” for “any Speech or Debate in either House.”15 Both the president and federal judges have protection against salary diminution.16 And there are others; this list is not meant to be exhaustive. There is widespread consensus, cutting across nearly all ideological and interpretive divides, on the existence and location (if not the precise contours or normative desirability) of these powers and limitations, a consensus that is largely enabled by the precision and rule-like nature of the relevant portions of constitutional text. To put it succinctly, at least for the foreseeable future these provisions are most assuredly not subject to the play of politics.17 In these particulars, the written Constitution can be said to be determinate—not everything is up for grabs, at least not all at once.18

But a lot more is up for grabs than we commonly realize. Questions like “Who should decide how we collectively regulate and pay for healthcare?”—and like “Who has the authority to take us to war?,” “Who has the authority to regulate greenhouse gases?,” and “Who has the authority to determine the government’s spending priorities?”—cannot be answered by reference to interpretation of the written constitutional text. Rather, constitutional interpretation allows us to understand the tools that different actors can use in the process of political contestation for this decision-making authority. In other words, written constitutional tools define the parameters of the field upon which the branches can fight with one another for the powers that they really care about. Political institutions are involved in constant contestation, not simply for the substantive outcomes they desire, but also for the authority to determine those outcomes. I refer to this understanding of the separation of powers as multiplicity based because it aims to highlight the ways in which claims of authority multiply and overlap in a nonhierarchical constitutional order.19

This claim that the distribution of political authority is largely generated through politics and is therefore not knowable in advance of politics is quite different from how we normally talk about the separation of powers. Indeed, one point of commonality between theories that fall under the “formalist” label and those that fall under the “functionalist” label20 is that they all treat institutional power as a matter of institutional design, knowable in advance. For formalists, the allocation of governing authority is generally derivable from constitutional text, history, and structure.21 For functionalists, it is generally a matter of associating certain design features with certain comparative competencies and allocating a power to the branch most competent to wield it.22 For both, then, one does not need to know anything about the political circumstances in which authority will be exercised in order to state confidently to whom that authority belongs. By contrast, the multiplicity-based understanding focuses on the branches’ contestation with one another for governing authority in specific political circumstances, with each making use of those relatively determinate constitutional tools that it possesses. On this understanding, one simply cannot describe the distribution of authority in advance of politics.

The rest of this chapter is devoted to describing more fully the dynamics of this conception of the separation of powers.



Consider again President Obama’s public confrontations with the courts. This conflict has four defining features: (1) it involved nonhierarchical interbranch contestation; (2) it had no logical stopping point; (3) it took place in the public sphere and was essentially public focused; and (4) it privileged judicious, rather than maximal, combativeness. I shall elaborate each of these in turn.

First, the conflict between Obama and the courts involved interbranch contestation over the location of political authority where the Constitution itself provided no one with an unambiguous last word. What would have happened if Obama had defied a court ruling—say, by agreeing with the Federal Election Commission to enforce those provisions of campaign finance law that were struck down in Citizens United against parties other than Citizens United, thereby forcing the courts to rule against the government in every single instance? In doing so, he could have claimed the mantle of Abraham Lincoln, who insisted that, although he was bound by the Dred Scott decision with respect to the individual named Dred Scott, he would “refus[e] to obey it as a political rule”23 because “the Supreme Court had no right to lay down a rule to govern a co-ordinate branch of the government, the members of which had sworn to support the Constitution.”24 Or, in a somewhat less strident vein, suppose that Obama had announced that a commitment to overturning Citizens United would be his litmus test for all future Supreme Court nominations (and perhaps even that he would seek to appoint lower-court nominees who would limit or stymie the principles announced in Citizens United to the greatest extent possible).25 Or suppose he had simply announced that he would veto any appropriations bill that authorized any spending on the judiciary (except for judicial salaries, which are explicitly protected by determinate constitutional text)26 until such time as Citizens United was overruled. What would have happened next? The Constitution’s text provides no answer, and Obama could plausibly have claimed that none of these actions violated any determinate constitutional stricture. The simple point here is that there is no separation-of-powers equivalent of the Supremacy Clause;27 rather, each branch has numerous powers that it can use against the others in a massively iterated—indeed, endless—separation-of-powers game. Parts II and III of this book are devoted to tracing a number of such powers possessed by the legislature and examining how those powers allow it to compete vigorously in that game.

This brings us to the second key feature of this confrontation: it highlights that interactions among the branches inevitably involve the possibility of conflict and that this conflict has no logical stopping point. The success or failure of Obama’s attacks on Citizens United or his preemptive strike against an overturning of the healthcare law could not be determined by simply knowing the rules of the game. Those rules allow the branches to engage in continual contestation without any one of them having a decisive, final constitutional trump card. This does not mean, however, that any particular interbranch conflict is perpetual. The fact that there is no logical stopping point does not mean that there are no stopping points. Consider 2012 as a stopping point in the conflict over the authority to regulate healthcare. Roberts’s decision, combined with the election results, had the effect of settling the issue temporarily. The House’s renewed attacks on the law in 2013, however, suggested that the settlement remained open for renegotiation, under the right political circumstances. As the law further entrenched itself, those political circumstances became harder to conjure, and the surrounding politics adapted. But just because the new equilibrium is harder to disrupt does not make it impossible to disrupt; these settlements are never truly final, and Republican control of the House, Senate, and presidency as a result of the 2016 election will test how firmly entrenched the law’s provisions really are. Such issues of interbranch power allocation are settled locally and contingently as they arise, often via compromise or negotiation, and without binding implications for the future—although, of course, each local institutional settlement alters (sometimes subtly, sometimes not) the playing field for future conflicts.28

But to say that such issues are always locally and provisionally settled is not really to say how they are settled. If constitutional text and structure simply define the parameters of the interbranch fight, then who picks the winner? Answering this question requires looking outside the institutions of government and focusing on the larger political community in which those institutions are embedded. The third key feature of these sorts of conflicts is that they are essentially public focused. This fact is often overlooked, as attention naturally gravitates toward the institutional actors actually engaged in the conflict. No one goes to a sporting event to watch the referee or to gawk at the trophy.29 But an exclusive focus on the governmental actors obscures the nature of what they are fighting over. In brief, when struggling with one another for constitutional authority, the branches are engaged in what David Mayhew has described as the “public sphere.”30 As Mayhew has emphasized, “[P]olitical activity takes place before the eyes of an appraising public—not in a Washington, D.C., realm that can be theoretically or empirically isolated.”31 Actions in the public sphere can take a wide array of forms, from taking a stand on an issue to running for a different office to leading an impeachment drive to resigning from office.32 The crucial thing about all of these actions is that they are public and, as such, both affect and are affected by public political discourse. It is generally through such active engagements with the people in the public sphere that the branches seek to expand their power vis-à-vis one another.

The process of engagement in the public sphere is murky33—indeed, I have deliberately used the somewhat wordy locution “engagement in the public sphere” to emphasize this murkiness. “Public opinion,” with its association with snapshot polling and the attendant pretension to precision, fails to capture the dialogic and highly mediated complexity of public political interaction.34 “Engagement,” on the other hand, seems to point us in the direction of a more complicated and opaque process.35 But despite this structural opacity, modern political science allows us to say at least a few things about political engagement in the public sphere. For one thing, public engagement affects the relative power of the branches. For instance, a president who enjoys high levels of public support will find it much easier to get his way with Congress in a wide variety of contexts than a president who does not.36 This should not surprise us: as a review essay summarizes the literature, “[P]ublic opinion influences policy most of the time, often strongly.”37 But, of course, most members of the public do not have well-formed views on most specific issues. Rather, trust in specific decision makers stands in a dialectical relationship with views on particular issues: people will come to trust certain decision makers because those decision makers share their views on some issues (among other reasons), and people will come to take a position on certain issues because decision makers they trust take those views. Diffuse trust in and support for political actors thus plays an important role in the distribution of decision-making authority. In the context of the federal government as a whole, Marc Hetherington has concluded that “[o]nce government has earned the trust of its citizens, it follows that it will receive more leeway to pursue policy goals.”38 And at the level of individual members of Congress, Richard Fenno has noted that constituent trust can prevent them from being punished for the occasional vote with which their constituents disagree.39 Indeed, Fenno quotes a member saying of his constituents, “If they trust you, you can vote the way you want, and it won’t hurt.”40 What is true at both the macro and micro levels is also true in between: people can develop trust in institutions, and that trust can give the institution more power.41 Philip Pettit has perceptively analyzed the link between trust and power: “Not only can the mechanisms of loyalty, virtue, and prudence make it sensible for me to believe in the motivating efficacy of manifesting reliance, and make it sensible for me to trust the person in question in a relevant domain. The mechanisms can also explain why trust builds on trust: why trust tends to grow with use, not diminish. For it should be clear that as I test and prove someone suitably loyal, suitably virtuous, or suitably prudent, I have reason to be reinforced in my disposition to put those mechanisms to the test in future acts of trust.”42 Or, to use Hetherington’s more vivid imagery, “If you come home and all is well, then your trust in the babysitter may increase. However, if you come home and your child is awake three hours after bedtime because his arm is hanging loosely from his shoulder socket, then you update your trust of the sitter downward dramatically.”43 As a result of this decrease in trust, you are, of course, much less likely to again place the babysitter in a position of power over your child. To combine these strands, then, the more trust the public has in an institution, the more leeway the public will give that institution in making future decisions—which is to say, the more power that institution has.

But how is that trust gained? Here, the story becomes somewhat more complicated, as there are at least two dialectical relationships at play: that between the general and the specific, and that between the political institution and the public. Trust is not given in the abstract—indeed, as both Pettit and Hetherington make clear, trust is earned by performing trustworthy actions, including by carrying through on one’s promises.44 An institution that is able to demonstrate trustworthiness to the public by performing well will find itself with a larger reservoir of trust—and, therefore, of power—from which to draw in the future. Moreover, demonstrating trustworthiness to the public is not simply a matter of pandering to public sentiment. Rather, as Mayhew has noted, political actors engage in both “opinion expression” and “opinion formation.”45 That is to say, not only do they often seek to speak and behave as their constituents want them to; sometimes, they “really do try to change the content of public opinion.”46 The result is a dialectical process “in which both elite actors and voters revise, to some degree, their policy preferences as they go along.”47 Or, more poetically, “[p]olicymaking is, among other things, a process of personal and national discovery.”48

Consider, for example, the conversation that took place around President Reagan’s nomination of Robert Bork to the Supreme Court in 1987. The Democrat-controlled Senate Judiciary Committee, by ensuring that “extended hearings would take place” gave “ample opportunity for Bork’s opponents to elaborate the reasons for their position.”49 The result was “a national seminar on constitutional law” played out on live television,50 one remarkable for the “heights [of public debate] that it repeatedly reached” and for the extent to which it “captivated and involved [the] citizenry.”51 It was out of these hearings, and the surrounding public debate on the airwaves, on op-ed pages, and around office water coolers, that “widespread popular opposition” to Bork arose.52 Consider a sequence of three Washington Post–ABC News polls. The first, taken in early August 1987, roughly a month after Reagan had nominated Bork, found that only about 45 percent of respondents had heard or read about the Bork nomination; of those who were aware of it, 45 percent supported the nomination and 40 percent opposed it.53 The second, taken during and after Bork’s testimony before the Senate Judiciary Committee, found that 70 percent of respondents were aware of the nomination; of those who were aware, 44 percent supported Bork and 48 percent opposed him.54 The third poll, taken about ten days before the Senate rejected his nomination, found that 78 percent of respondents were aware of the nomination, and of them, only 38 percent supported Bork, while 52 percent opposed him.55 Clearly, the hearings and the attendant media attention not only significantly increased public awareness of the nomination; they also significantly increased opposition to it, and it was this opposition that sank Bork. Note the complicated and subtle back-and-forth here: Senate Democrats and their allies first had to accurately ascertain that there was a public willingness to endure a protracted fight over Bork’s nomination. In this, they were undoubtedly bolstered by the fact that Reagan’s popularity was sagging, due in large part to the Iran-Contra scandal.56 Indeed, Democrats were only running the Bork hearings because they had made a net gain of eight Senate seats in the 1986 elections and taken control of the Senate for the first time during the Reagan presidency. Having ascertained that the public would at least be receptive to a substantial pushback against Bork, Senate Democrats then had to construct the hearings so as to convince the receptive public of Bork’s unfitness. Meanwhile, the administration and its allies were engaged in attempting to construct a counternarrative. The vigor with which the supporters and opponents of the nomination engaged one another signaled to the public that this was a high-stakes fight, one to which it should pay attention. And, over the course of several months, Bork’s opponents were more successful in convincing a significant segment of the population that it should oppose the nomination. As a result, the more centrist Anthony Kennedy wound up on the Supreme Court (but only after another Reagan nominee, Douglas Ginsburg, was forced to withdraw when allegations of marijuana use became public).

Political trust—and with it, political power—arises out of such conversations between political elites and the public. Constitutional text does not tell us whether the Senate will vigorously challenge a nomination, as it did with Bork, or deferentially support it, as it had done with Reagan’s nomination of Antonin Scalia a year earlier. Constitutional text does, however, set the stage upon which such decisions play out—after all, if the Constitution gave the Senate no role in selecting judges, then there would have been no institutional actor capable of opposing Bork. But within the confines laid out by the text, it is political engagement in the public sphere that determines where, for any given nomination (or other decision), the power to decide really lies. The political actors who are the best public conversationalists, and who are seen to back up their talk with consistent actions, win power in the long run. Those who attempt to govern without paying attention to this public dynamic, or who engage inartfully in the public sphere, tend to lose. There should be nothing surprising about this; we are well used to seeing public officials, even those who will not face the voters for quite some time (indeed, even those who will never face the voters again) campaigning for public trust and support.57

The fourth and final essential aspect of these separation-of-powers conflicts emerges from the first three, and it goes to the question of the local and provisional settlements that arise out of specific interbranch confrontations. If the contestation is, at its heart, about winning over the public, then what is privileged is not maximal combativeness but rather judicious combativeness. Just as lawyers in an adversarial system are advised not to object too frequently, lest they lose the confidence or patience of the judge, so too institutional actors must not pick too many fights, lest they alienate the public and thereby cost themselves trust and power. Moreover, the issue is not simply one of how many fights to pick but also one of which fights to pick—sometimes one loses a fight simply by starting it.58 It appears, for example, that House Republicans’ decision to shut down the federal government in late 2013 as part of their attempt to defund the Affordable Care Act was a miscalculation that cost them significant public support, at least in the short run.59 Importantly, however, the judiciousness of any particular confrontation cannot be established a priori. Rather, it is a function of the constitutional politics of the day. Or, put differently, the judiciousness of a branch’s action arises out of and depends upon the success of its discursive engagement with the citizenry.

To whatever extent formalization is helpful, we might think of the preceding in broadly Bayesian terms.60 Each branch has a wide variety of possible moves at any given moment, and it has limited information about both the state of the world and the strategies of the other branches. Formally, each decision node on the game tree faced by an actor presents that actor with a large number of branching choices. Moreover, the actor is never certain precisely which decision node it faces; rather, it constantly faces a massive information set of potential nodes.61 It uses what information it does have to form beliefs—that is, conditional probabilities that it is at a particular node in the information set.62 Those beliefs are always necessarily contingent; new information can (and, if the actors are behaving rationally, should) always cause them to be updated, with the consequence that the optimal strategy for the actor is in constant flux as new information comes in. The tools of interbranch contestation compose the choices available to the political actor at each node of the game. The invocation of one or more of those tools moves the actor to a different node, sends signals to the other actors, and—by engaging dialogically with the public—potentially alters the payoffs available to different actors at different points in the game. The local, one-off settlements reached in particular interbranch conflicts are unstable equilibria,63 easily disturbed by changes in conditions. And the judiciousness of an actor’s engagement in the public sphere is a function of the accuracy of its beliefs, as well as its skillfulness in choosing and implementing a strategy.



This, then, is how we might characterize Chief Justice Roberts’s “statesmanship” in the first healthcare case: in this extremely high-profile case, faced with a president who had signaled his willingness to fight and with slipping public support for the Court as an institution, Roberts concluded that it would be injudicious for five Republican-appointed justices to strike down the signature accomplishment of a Democratic president and Congress. Or, to put it differently, he seems to have made the judgment that, if the law were struck down along partisan lines, the institution of which he views himself as the steward would emerge weakened from the resulting public fight.64 Faced with the same political backdrop, President Obama seems to have come to the same conclusion—that is, he, too, seems to have calculated that, were the Supreme Court to strike down the healthcare law along partisan lines, he could win the ensuing public debate. He thus signaled to the Court that he was prepared to have that fight. The result was a local equilibrium outcome upholding the law. When the additional information generated by the 2012 elections was added to the mix, the equilibrium became more stable, and the Republican politicians who attempted in late 2013 to disturb that equilibrium both failed to do so and hurt their public standing in the process.

It is crucial to understand the role that political power, constituted and constrained by constitutional institutions, plays in these interactions in the public sphere. Stable, textual constitutional constraints may, as I have been arguing, be significantly underdeterminate of the separation of powers, but they are no less crucial for that. Effective engagement in the public sphere often requires political power, and the written Constitution provides the key framework.65 Consider again the Bork nomination. I have argued above that it was the public’s turn against Bork that sank his nomination; crucial to that turn were the Senate hearings, which happened because the Constitution requires Senate consent to Supreme Court appointments. It was, moreover, the constitutional structuring of Senate elections—the requirement that a third of the chamber be up for election every two years, for instance—that put control of the Senate into Democratic hands in 1987. The interaction of these hard-wired constitutional requirements with the political conditions of the day created the playing field upon which the Judiciary Committee was able to fight for and win public support.

In other words, the multiplicity-based understanding of the separation of powers does not posit a free-form free-for-all. Rather, it posits a dynamic, inter-institutional competition for public support, played out on a field that is given form and structure by the written Constitution. While some of these constitutional provisions, like the regular election of senators and the requirement of Senate consent for judicial nominees, are quite familiar, it is the task of parts II and III of this book to highlight others, ones that empower Congress in particular. Those chapters both describe these constitutional constraints and demonstrate the ways in which they create the conditions for public interbranch contestation.

But before getting to those chapters, there is still more work to be done in laying out the multiplicity-based view of the separation of powers. This chapter has offered an interpretive-descriptive account of the multiplicity-based view. The next chapter considers the political economy of this account—and, specifically, considers whether, and under what conditions, it is plausible that Congress will seek to make use of the tools at its disposal.


2

The Role of Congress

IT WILL NOT HAVE ESCAPED NOTICE THAT IN THIS, a book about congressional power, the two recent paradigm cases that I chose to illustrate separation-of-powers multiplicity involved clashes between the other two branches—between President Obama and the courts over campaign finance reform and healthcare legislation. This was a conscious choice, designed to illustrate the multiplicity-based understanding of the separation of powers without stealing the thunder of later chapters. But it also highlights a serious concern. Both the McCain-Feingold campaign finance reform law partially struck down in Citizens United and the Affordable Care Act largely upheld in the healthcare cases were, after all, congressionally passed statutes. Indeed, President Obama had taken a good deal of criticism in 2009 for leaving the drafting of the healthcare law almost entirely to Congress.1 But by 2012, the law had become widely known as “Obamacare,” and Congress was largely absent from the public back-and-forth over its constitutionality. All of which raises the following questions: If the separation-of-powers game is as I have described it in the previous chapter, and if the constitutional tools available to Congress include those that I describe in the next six chapters, is it plausible to think that Congress will use those tools to engage in that game? And if it does engage, can it be effective? This chapter addresses those questions in turn. First, it addresses the question of whether Congress has the motivation to assert itself against the other branches. And second, it addresses the question of whether Congress is necessarily at a disadvantage when it competes against the other branches in the public sphere.

Congressional Motivation

The principal argument for the claim that Congress will inevitably lack the motivation to assert itself against the other branches sounds in partisanship. In particular, as Daryl Levinson and Rick Pildes have influentially written, the development of political parties “overwhelmed the Madisonian conception of separation of powers almost from the outset, preempting the political dynamics that were supposed to provide each branch with a ‘will of its own’ that would propel departmental ‘[a]mbition … to counteract ambition.’”2 The reason, according to Levinson and Pildes, is that the separation-of-powers system “would seem to require government officials who care more about the intrinsic interests of their departments than their personal interests or the interests of the citizens they represent. Democratic politics is unlikely to generate such officials.”3 Instead, our political system channels “relatively stable lines of policy and ideological disagreement” through relatively stable political parties.4 Accordingly, government officials develop primary loyalty to their parties—which both help them advance their personal goals and reflect the political and ideological issues salient to the voters—rather than to their branches. As a result, Levinson and Pildes assert, we will see vigorous interbranch contestation only under conditions of divided government—and even then, the interbranch contestation will really just be an epiphenomenal manifestation of the real, underlying conflict between the parties. Under unified government, we will see no such contestation. Indeed, “the structural position of the minority party under unified American government is more closely analogous to that of minority parties shut out of parliamentary governments than observers have recognized.”5 In neither case is the constitutional separation of powers doing much important work.

But Levinson and Pildes’s account has a few problems of its own. First, it is important to note that the actual unity of unified government is very much a matter of degree. Levinson and Pildes understand unified government to involve control by a single party of the House, Senate, and presidency.6 But given the prevalence of the filibuster7 (about which, more in chapter 8), true control of the Senate could be said to require at least sixty votes, not fifty. What’s more, truly unified government should be understood to involve the courts as well as Congress and the presidency. Because judges have good-behavior tenure, the partisan and ideological composition of the judiciary may be sharply different from that of the elected branches, and the courts, like the other branches, have tools that allow them to behave confrontationally. Franklin Roosevelt spent much of his first term “look[ing] on with increasing frustration as the [Supreme] Court invalidated one after another of the central elements of his New Deal,”8 statutes that were passed through a Congress in which Democrats had dominant majorities in both chambers. In more recent years, as we saw in the prelude to this part, conservative judges on the Fifth Circuit and the Supreme Court attacked the Affordable Care Act—ultimately unsuccessfully—and their colleagues on the D.C. Circuit went after implementation of financial regulations,9 environmental regulations,10 labor regulations,11 and agency appointments,12 before the arrival of new personnel gave that court a more liberal tilt in late 2013. Examples could, of course, be multiplied; the key point is simply that a highly unified government would also involve control of the judiciary. Moreover, a highly unified government would look to the states as well as the federal government. As Jessica Bulman-Pozen has noted, given the large number of federal laws that depend on state cooperation in implementation (what are often called “cooperative federalism” statutes), a state government controlled by one party can often form an effective check to a unified federal government in the hands of the other party.13 As all of this should make clear, however common unified government in the sense in which Levinson and Pildes use the term may be, a government in which one party truly has a strong grip on all of the important levers of power is far, far rarer.

And even as to institutions that are firmly controlled by a single party, as Levinson and Pildes note in passing, party discipline is by no means absolute in the American system.14 Perhaps more importantly, the willingness of members of Congress to accede to the wishes of a same-party president is at least partly a function of that president’s standing in the public sphere.15 Consider several high-profile examples in recent years. At the beginning of his second term, President George W. Bush made a major push to partially privatize Social Security. In fact, more than a fifth of the 2005 State of the Union Address was dedicated to the subject of Social Security reform,16 and the president followed that speech with a lengthy national tour of “well rehearsed” presentations meant to build support for his reform proposals.17 Finally, in a nationally televised prime-time news conference in late April 2005, Bush laid out the specifics of his plan.18 From a purely partisan perspective, things should have looked good for the plan: the Republicans had healthy majorities in both houses of Congress, although not a filibuster-proof supermajority in the Senate. But the broader political conditions were highly unfavorable—by the time of his late April press conference, Bush’s poll ratings “equal[ed] the worst of his 51 months in office,”19 and they were to continue heading south in the months ahead. Moreover, his stewardship of Social Security in particular had never been well regarded,20 and, in the immediate aftermath of his press conference, a poll showed 38 percent support for his proposal, as against 54 percent opposition to it.21 In this political climate, there was no need for a filibuster—the House simply declined to take up the proposals,22 and the proposed reforms died. As Bush’s popularity continued to slide throughout 2005, opposition by Senate Republicans was also responsible for sinking the nomination of Harriet Miers to the Supreme Court.23

President Obama, too, faced intraparty opposition from Congress. Consider, for example, his first-term nominations of Dawn Johnsen to head the Office of Legal Counsel in the Department of Justice and of Goodwin Liu to be a judge on the Ninth Circuit Court of Appeals. Despite the fact that Democrats had a filibuster-proof Senate supermajority for much of the time during which these nominations were pending, Johnsen and Liu—like Miers—were ultimately not confirmed.24 Likewise, a revolt by Democrats was responsible for the decision by Lawrence Summers, reported to be Obama’s top pick to chair the Board of Governors of the Federal Reserve System, to withdraw his name from consideration in 2013.25 Consider also that certain Senate Democrats—most notably Senators Ron Wyden and Mark Udall—publicly pressured the Obama administration to be significantly less secretive about national security matters.26 And, of course, such public examples of intraparty conflict may significantly understate the actual impact of members’ willingness to stand up to same-party presidents: presidents who know, or have reason to believe, that they will face significant challenges from within their own ranks may choose instead to modify their positions preemptively. The point here is certainly not that party loyalty is not important—clearly, it is. But neither is intraparty deference automatic, which means that, even in times of unified government, Congress and its members can and sometimes do play a checking role. And, importantly, their willingness to play that role depends, in part, on the success of the various actors’ discursive engagements in the public sphere.

A third factor that complicates Levinson and Pildes’s claims about congressional behavior is that members of Congress do, on some occasions, care about their chamber’s power, per se.27 Consider the Senate’s role in making treaties. Under the Treaty Clause, the president needs to secure the “Consent” of “two thirds of the Senators present” in order to ratify a treaty.28 But, from the earliest days of the Republic, there has been a parallel means of making international agreements: the “congressional-executive agreement,” passed under the usual Article I, section 7, lawmaking procedures.29 Beginning in the 1940s, the use of congressional-executive agreements increased substantially,30 such that “today they constitute the vast majority of international agreements entered into by the United States.”31 But there remain certain substantive areas—most notably, arms control agreements, military alliances, and human rights agreements—which continue to progress via the Article II Treaty Clause mechanism.32 And the reason for this, as Curt Bradley and Trevor Morrison have noted, is that the Senate itself has insisted that it be so.33 In particular, in ratifying arms control treaties on a number of occasions, the Senate has included a declaration insisting that such agreements must be ratified via the treaty power.34 And they have insisted on this even against same-party presidents. So, for example, President Carter reportedly wanted to submit the SALT II treaty as a congressional-executive agreement.35 This made some degree of sense—the Democrats had large majorities in both houses of the Ninety-fifth and Ninety-sixth Congresses, but they did not have a two-thirds supermajority in the Senate in either Congress. But when news that Carter was thinking of submitting SALT II as a congressional-executive agreement became public, a number of Democratic senators joined Republican colleagues in insisting that it be submitted as a treaty.36 Indeed, Democratic Senate majority leader Robert Byrd all but taunted the Carter administration, telling the Washington Post: “If they don’t feel they can get two-thirds [support in the Senate], then they must not feel they have a good case.”37 Carter retreated and submitted SALT II as an Article II treaty.38 More recent presidents have faced similar pressures from the Senate. President Bill Clinton, who had originally sought to submit an update to the Treaty on Armed Conventional Forces in Europe as a congressional-executive agreement, bowed to pressure from the (Republican-controlled) Senate and submitted it as an Article II treaty instead.39 Likewise, although Clinton failed to gain ratification for the Comprehensive Nuclear Test Ban Treaty, “his administration never publicly proposed—nor, so far as we know, even privately contemplated—concluding the treaty as a congressional-executive agreement.”40 In 2001, when President George W. Bush and Secretary of State Colin Powell indicated that the administration was considering negotiating a nuclear-arms-reduction treaty with Russia, the Democratic chairman of the Senate Foreign Relations Committee (Joe Biden) and the Republican ranking member (Jesse Helms) cosigned a letter insisting that any such treaty go through the Article II process.41 The administration complied, and the treaty was ratified in 2003.42 And in May 2010 President Obama sent the New START nuclear-arms-reduction treaty to the Senate via the Article II process,43 despite the fact that the 111th Congress had large Democratic margins in both houses of Congress—but, again, not a two-thirds supermajority in the Senate. Harold Koh, who served as the State Department’s top lawyer during the New START ratification process, described the ratification as “hard-won”44 but explained that the congressional-executive agreement route was not politically available because “Congress has its own strong views on how certain types of agreements should be entered into and will fight for those outcomes as a matter of institutional and political prerogative.”45 As Bradley and Morrison summarize, it “seems highly unlikely” that the United States would enter into certain types of international agreements, such as joining the International Criminal Court treaty or the Law of the Sea Convention, through anything other than the Article II Treaty Clause process.46 And senators—even senators of the president’s party who support the treaty at issue—seem to be willing at least sometimes to put this institutional prerogative ahead of either partisan loyalty or substantive preferences.

Nor is the Senate treaty power the only area in which we see members acting in the interests of their houses, as such. On the House side, consider the Origination Clause, which provides that “[a]ll Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.”47 The House protects this prerogative through “blue slips,” resolutions of the House (usually printed on blue paper) that assert that a bill that has originated in the Senate, “in the opinion of this House, contravenes the first clause of the seventh section of the first article of the Constitution of the United States and is an infringement of the privileges of this House; and … shall be respectfully returned to the Senate with a message communicating this resolution.”48 If members of Congress cared only about party, then we might expect to see blue slips used merely strategically—in other words, we would expect them to be used when different parties controlled the House and the Senate. In fact, however, this is not what we see at all: the overwhelming majority of blue slips are sent to a Senate controlled by the same party that controls the House. According to a tally kept by the House Ways and Means Committee,49 there were thirty-one blue slips, sending back thirty-six measures,50 between the 98th Congress (1983–1985) and the 113th Congress (2013–2015), inclusive. Of those, a Democratic House sent eighteen blue slips, returning twenty-three measures, to a Democratic Senate. A Republican House sent eight blue slips, returning eight measures, to a Republican Senate. A Democratic House sent three blue slips, returning three measures, to a Republican Senate; and a Republican House sent two blue slips, returning two measures, to a Democratic Senate.51 To pull out a few specific examples, in the 100th Congress (1987–1989), the Democratic House sent seven blue slips to the Democratic Senate; in the 104th Congress (1995–1997), the Republican House sent four blue slips to the Republican Senate; and in the 111th Congress (2009–2011), the Democratic House used one blue slip to send six measures back to the Democratic Senate.52 This is not consistent with the hypothesis that blue slips are used as one more tool in partisan battle; it is, however, consistent with the hypothesis that they are, in fact, used by the House to protect its cameral prerogatives.

So far, I have offered three caveats to Levinson and Pildes’s thesis: I have argued that the unity of unified government is a matter of degree and that highly unified government (that is, a situation in which a single party controls all of the significant levers of power) is vanishingly rare; I have argued that members of Congress do, on some occasions, defy presidents of their own party on policy grounds (especially when those presidents have lost significant public support); and I have argued that members have sometimes been known to put their cameral interests ahead of their partisan ones. But this is still not a full answer to Levinson and Pildes. After all, one would have to be willfully blind to the realities of government to claim that Congress checks the president as vigorously when the chambers are controlled by the president’s party as it does when they are controlled by the other party.

But what Levinson and Pildes fundamentally miss is that this is a feature of the American governing system, not a bug. As the previous chapter emphasized, a branch’s successful engagement in the public sphere requires judicious, not maximal, combativeness, with judiciousness understood as a function of the political circumstances of the day. The branches should not always have the same posture toward one another. And, crucially, the fact of unified or divided government goes a good way toward indicating what posture the branches should take. Levinson and Pildes treat the issue of unified versus divided government as an independent variable and then look to see what each possible value of this variable implies for constraints on the executive. But unified versus divided government is more properly understood as a dependent variable—dependent, that is, on the will of the people, as expressed through electoral mechanisms.

The different (but cross-cutting) constituencies and staggered electoral timetables of the component parts of the federal government make it very difficult for a party to achieve (and even harder to sustain) unified government. Our representatives serve two-year terms; our presidents serve four-year terms with a two-term limit; and our senators serve six-year terms, with a third of the seats up for election every two years. Because of this staggered electoral cycle, a single election—even a single “transformative” election—is unlikely to result in unified government. The 1994 “Republican Revolution” swung both houses of Congress, but not the presidency, because 1994 was not a presidential election year. Only if the Republicans had been able to continue making a successful public case through the 1996 elections would they have been able to achieve unified government. Unified government under President George W. Bush did not arise ex nihilo—Republicans had held both houses of Congress (more or less) since 1995.53 Likewise, the 2008 elections resulted in unified government, but that was a consequence of the 2006 Democratic takeover of both houses of Congress, and it lasted only until the Republicans retook the House in the 2010 elections. At Westminster, achieving unified government requires convincing a plurality of voters in a majority of constituencies to cast a single vote for your party’s parliamentary candidates. In Washington, that will get you a House majority, but nothing more. You also need the voters to cast a second ballot for a senator of that party—and (barring a vacancy-necessitated special election) they will have the opportunity to vote for, at most, one of their senators in any given election cycle. And you need their vote in the presidential election, assuming it is a presidential election year, which it will not be in half of all House election years.54 A lot can interfere with this: voters may split their tickets; they may change their preferences between election cycles; and the cross-cutting nature of the constituencies may result in different outcomes (for example, a state with a majority of Democrats—which therefore sends Democrats to the Senate and the Electoral College—may be districted in such a way as to send more Republicans than Democrats to the House). To put it succinctly, unified government in America requires a relatively broad, deep, and durable commitment by the electorate to the agenda of one of the parties. Because the parties have strong incentives to compete for the center, unified government will be the exception.55 And under divided government, power is shared among actors with a strong interest in checking one another. As Levinson and Pildes acknowledge, interbranch checks can operate effectively under divided government.

What they overlook, however, is that unified government tells us something important. It tells us that, across these multiple election cycles and cross-cutting constituencies, one party has consistently outperformed the other. It tells us, in short, that one party is having significantly more success engaging in the public sphere than the other. Of course, this does not mean that there will be no disagreements within that party—as noted above, party discipline in America is far from absolute—but it does indicate a general, sustained preference for one party’s governing agenda over the other’s. And, in that context, it makes good democratic sense for there to be fewer checks on the implementation of that party’s agenda. Divided government, by contrast, indicates that the American people have not seen fit to entrust the entirety of governmental operations to a single party. The multiplicity-based separation-of-powers framework provides institutional homes for both parties under such circumstances, and the Constitution provides them with ample powers to use from these institutional bases56—as parts II and III of this book demonstrate in the case of Congress. The motivating power of partisanship, then, does not suggest the inevitability of congressional passivity; rather, it is one factor that goes to the judiciousness of the exercise of congressional power.

Congressional Capacity

Of course, even if Congress, under the right conditions, has the motivation to assert itself against the other branches, we still have to ask whether it has the capacity to do so. While parts II and III of the book address specific capacities that individual members and houses of Congress possess in interbranch conflicts, here I want to address the broader question of whether Congress is inevitably at a disadvantage in such confrontations. The literature suggests two broad reasons Congress might be at such a disadvantage: first, the president may, in many situations, possess a power of unilateral action that forestalls effective congressional response; and second, the presidency, due to its unified nature, may have a definite advantage in communicating with the public. This section considers these two arguments in turn.

The first argument for inevitable executive predominance asserts that the president, in many situations, has the ability to act unilaterally, and that her doing so limits the options available to Congress (and the courts). As Terry Moe and William Howell put it, presidents often have a “formal capacity for taking unilateral action”—that is, they “can and do make new law—and thus shift the existing status quo—without the explicit consent of Congress.”57 To take the most common example, it is often said that when the president deploys troops overseas, it will not be politically feasible for Congress to cut off their funding or otherwise force them to be brought home (although, as the next chapter discusses, there are a number of examples of such action by Congress, including the Cooper-Church and Case-Church Amendments during the Vietnam War).58 By contrast, Congress is “burdened by collective action problems and heavy transaction costs,”59 thus making congressional action significantly more cumbersome. Congress, as Eric Posner and Adrian Vermeule put it, is destined to be “continually behind the pace of events in the administrative state” and therefore to “play an essentially reactive and marginal role.”60 Of course, there are limits to this argument; as Moe and Howell suggest, presidents have to “pick their spots,” lest they “go too far or too fast, or move into the wrong areas at the wrong time,” in which case they might “find that there are heavy political costs to be paid—perhaps in being reversed on the specific issue by Congress or the courts, but more generally by creating opposition that could threaten other aspects of the presidential policy agenda or even its broader success.”61 Posner and Vermeule likewise note that “politics and public opinion at least block the most lurid forms of executive abuse.”62 Still, as the grudging nature of those acknowledgments indicates, the central message remains clear: in contrast to the executive, which can act unilaterally and with resolve, the legislature is bound to remain slow, reactive, and distinctly secondary in importance. Given all that, how can it possibly play the separation-of-powers game effectively?

Clearly, there is a measure of truth in this argument. Especially in certain policy areas, the executive can and frequently does act unilaterally in ways that constrain the universe of feasible responses by other branches. This is a significant source of executive power. But, again, it is important not to put the point too strongly. David Mayhew, surveying every president from Franklin Roosevelt to Obama, points out that they all (with the possible exception of Lyndon Johnson) “have seen some of their major policy initiatives sink on Capitol Hill. That is the norm.”63 Even in moments of crisis, moments at which decisive action appears to be called for, scholars like Moe, Howell, Posner, and Vermeule may well overestimate the ability of executive actors to move unilaterally. As Aziz Huq has noted, in September 2008, at the height of the meltdown of the financial industry, (Republican) Treasury Secretary Henry Paulson literally got down on his knees and begged (Democratic) Speaker Nancy Pelosi to enact new statutory authority for the Treasury to act.64 In the national security context, congressional opposition prevented Obama from closing the prison at Guantanamo Bay65 and perhaps from intervening in the Syrian civil war.66 Indeed, at least one study suggests that Congress acts as a significant constraint on presidents’ ability to initiate major uses of military force.67 As Huq concludes from these and other examples, “It is generally the case that even in the heart of crisis, and even on matters where executive competence is supposedly at an acme, legislators employ formal institutional powers not only to delay executive initiatives but also affirmatively to end presidential policies.”68 In other words, it turns out that the president’s power to alter the status quo unilaterally is often robustly constrained by Congress.

Posner and Vermeule, especially, devote a great deal of energy to insisting that such constraints are a function of “politics,” rather than “law” or the “separation-of-powers framework.”69 But this sharp distinction between politics and the “separation-of-powers framework” is an artifact of Posner and Vermeule’s own creation. As chapter 1 argued, the separation-of-powers framework is best understood as the enabler and shaper of politics. The constitutional separation of powers constitutes our politics; it only muddies the waters to attempt to divorce the two and then argue about which actually constrains the president. In the end, what matters is that the executive is significantly constrained and that this constraint, far from being external to our constitutional design, is in fact the proper functioning of that design. For certain types of decisions and under certain circumstances, presidents will be able to act unilaterally in ways that effectively constrain the actions of the other branches. But this is certainly not true for all types of decisions or under all circumstances. And, as Huq points out, even in those situations in which it seems most plausible to imagine a wide scope for unilateral executive action, we do not always see it.

Moreover, the president is not the only actor capable of sometimes acting unilaterally and thereby forcing the other branches to respond on its terms. Court decisions often prod other actors, whether because they have brought an issue to the fore that those actors would have preferred not to address or because the other actors dislike the substantive outcome the court has reached and therefore react against it. Likewise, congressional committees can drive the national agenda by holding hearings that draw attention to certain issues, and “entrepreneurial” individual members of Congress, using the platform afforded by their offices (and, if necessary, the protection afforded by the Speech or Debate Clause, discussed in chapter 6), can play key roles in shaping the national discussion.70 The feasibility and success of these actions—like those of unilateral actions by the president—will depend on how successful they are at engaging in the public sphere.

This brings us to the second argument for inevitable executive predominance: that presidents will always enjoy an advantage in engagements in the public sphere because of their ability to speak with a unified voice. On this view, presidents are inevitably better at communicating their position because they speak for the only branch that can be said to have a single will. Congressional communication, in contrast, is inevitably muddled by the cacophony of congressional views, interests, and speakers. Indeed, John Hibbing and Elizabeth Theiss-Morse, in a book tellingly titled Congress as Public Enemy, provocatively argued that, although Americans claim that they value robust debate and compromise, they in fact recoil from Congress precisely because it is the institution that most visibly instantiates those qualities.71 In their pithy phrase, Americans want “stealth democracy”—that is, they “want democratic procedures, but they do not want to see them in action.”72 Congress’s diversity and openness, on this view, are precisely what put it at a disadvantage vis-à-vis the other branches when doing battle in the public sphere.

While Hibbing and Theiss-Morse are not without their critics,73 it would be petulant to deny that there is some truth here. On some issues, and in some circumstances, the president is better able to speak with a unified voice, which proves an advantage in the public sphere; likewise, Congress is frequently hampered by its internal divisions. But, once again, several factors complicate the simple story. For one thing, executive communication is not so unitary as many commentators make it out to be, because the executive faces a straightforward principal-agent problem. The federal bureaucracy is vast—for 2014, it was estimated that there were nearly 2.1 million civilian employees of the federal government, excluding postal service employees.74 There were an additional 1.35 million active-duty members of the military.75 In one sense, of course, these numbers demonstrate the executive branch’s advantage—it may well have the personnel to overwhelm Congress. But they also make clear the impossibility of keeping close tabs on all of those agents to ensure that they are carrying out the president’s priorities. It is simply impossible to monitor that many people at a high enough level of detail, and the predictable result is to decrease the unified nature of executive action.76 Indeed, as David Pozen has documented, executive-branch leaks of secret information are a startlingly frequent phenomenon, and, while some leaks are intended to advance the president’s agenda, others are intended to thwart or influence that agenda.77 In recent years, for example, Army Private Chelsea Manning leaked a huge cache of secret documents, including a large number of State Department cables, to WikiLeaks,78 and Edward Snowden, who had worked for the Central Intelligence Agency and the National Security Agency before taking a job with a consulting firm hired by the National Security Agency, leaked the details of a number of government surveillance programs.79 That these leaks both came from within the supposedly unified executive branch makes it clear that, in practice, the executive, too, is beset by collective action problems and by cross-cutting agendas. Indeed, a number of influential Washington journalists (perhaps most famously Bob Woodward) serve as well-known conduits for internal executive-branch position taking and score settling.80 Moreover, certain features of institutional structure may create a miniature version of the separation of powers within bureaucratic agencies, thereby frustrating attempts at top-down control.81 These structural features may be reinforced by institutional customs that actively undermine the very idea of a unitary executive: as Adrian Vermeule has pointed out, the autonomy of various executive-branch agencies is protected by conventions of independence,82 and this autonomy makes it possible for them to pursue policies that complicate the president’s agenda.

And if the executive isn’t quite so unified as some theorists seem to assume, neither are the houses of Congress always quite so divided. Specifically, party discipline—especially in the House of Representatives—can help overcome certain types of collective action problems typically associated with Congress. In moments of high-stakes interbranch conflict, legislative leaders, including especially the Speaker of the House, may be able to muster the same degree of political attention and support that the president does. As Matthew Green notes, Speakers “go public” for numerous reasons, but they are most often motivated by “a desire to contest the policies of the opposite party and advocate the House majority party’s agenda.”83 Consider, for example, some of the recent budget showdowns (discussed in more detail in chapter 3) pitting Newt Gingrich against Bill Clinton and John Boehner against Barack Obama. In those cases, the news media generally treated the Speaker and the president as coequal spokesmen for their respective positions, allowing them to press their cases in the public sphere with equal vigor. And, with each side able effectively to press its point in the public sphere, members of the public are likely to throw their support behind the political actor who best makes his case.

The important point here is that, as noted in chapter 1, public support for a particular institution at a particular moment arises out of a complex calculus of diffuse support for the institution itself and specific support for the position that the institution is taking on particular substantive issues. Asking people whether they like Congress may prime them to think in terms of the messiness and divisiveness that Hibbing and Theiss-Morse identify; in contrast, asking them whether they support the budget proposals of the House of Representatives or those of the president may prime them to think in more partisan, ideological, or policy-oriented terms. Again, the two are deeply intertwined—people who do not have sophisticated views on the details of the competing budget proposals may use a number of heuristics, including general trust in the decision-making institution, to help them decide where to throw their support. Nevertheless, we need to keep in mind both general, diffuse, long-term support for an institution and specific, immediate support for a policy when thinking about the likelihood of successful congressional engagement in the public sphere. And when we think in those terms, we see that there is plenty of room for Congress successfully to compete with the president—prominent examples include the Bork nomination, discussed in the previous chapter, and some of the budget battles discussed in the next chapter.

Moreover, even in the realm of diffuse, general support, it is important to emphasize that there is nothing necessary or inevitable about popular disapproval of the legislature. Obviously, the fact that relative public approval of different institutions increases and decreases over time84 indicates that their behavior can affect the public’s perception of them. Indeed, Hibbing and Theiss-Morse emphasize this with their prescriptive conclusion: civic education. “[W]e must attempt to communicate to as many people as possible that democratic processes are not naturally endearing,” and that they should nevertheless appreciate them.85 Hibbing and Theiss-Morse emphasize (rightly, in my view) that this is the duty both of legislators themselves and of educators at all levels. Indeed, the frequently remarked-upon fact that people approve of their member of Congress at much higher levels than they approve of the membership of Congress overall86 opens up an important possibility here: it suggests that members, were they to commit to the educative role, could speak plausibly and persuasively to their constituents. This is a long game, to be sure, but no one ever suggested that institutional power could turn on a dime. As Justin Crowe has emphasized in his recent book on the accretion of institutional power by the federal judiciary, playing the long game can yield significant benefits: “Judicial institution building was not the result of fate or destiny but the architectonic work of influential political actors seeking to advance their own objectives. Indeed, the building of the American judiciary was not at all historically inevitable, but, instead, a contingent and continuous political process.”87 There is no reason that Congress is incapable of a similar trajectory.

Indeed, bringing the judiciary into the analysis should suffice to indicate the incompleteness of the arguments that a unified voice and the capacity for unilateral, agenda-setting action are the primary drivers of institutional power. After all, courts have to wait for cases to be brought to them, and one thing the public surely knows about high-profile court cases is that they often come with a dissent. And yet the American judiciary is undeniably powerful.88

None of this is meant to deny that the abilities to speak in a unified voice and to engage in unilateral, status-quo-altering action are important sources of power. Clearly, they are, insofar as they allow an actor to engage in effective ways in the public sphere. But the preceding discussion should make three things clear. First, the extent to which the executive in fact has these traits in operation is often overstated. Second, the extent to which Congress in fact has these traits in operation is often understated. And third, while these are sources of power, there are other ways that actors can engage in the public sphere—which is to say, there are other sources of institutional power.



The different branches have different ways of interacting in the public sphere, and this means that, under different political circumstances, they are likely to have different levels of power. The key contention of this chapter has been that there is nothing inherent in Congress’s constitutional place that dooms it to play second (or third) fiddle. Partisanship works in conjunction with, not in contradistinction to, the separation of powers—partisanship can, in many circumstances, provide the motivation for conflict, with the separation of powers providing the institutional homes and tools for the contending parties. Where we see truly unified government and therefore a less confrontational posture among the branches, this is evidence not of the failure or breakdown of the separation-of-powers system but rather of its calibration to the interests of the voting public. And while different situations will lend advantages to different branches, Congress is certainly not at a necessary disadvantage across the board as against the other branches. It has tools at its disposal, as do they, and, as chapter 1 emphasized, actors that use those tools in the service of successful engagement in the public sphere will find themselves with growing power over time. To the extent that Congress has engaged inartfully in the public sphere and thereby lost power, that is a contingent fact, and one that can be reversed.

The two remaining parts of this book are devoted to specific tools available to individual houses and members of Congress. They examine these tools’ origins, histories, contemporary uses, and potential for future uses. It is my hope that the reader will be surprised, both by the efficacy with which some of the tools have been (and are being) used, and also by their potential for use in future interbranch conflicts.
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The Power of the Purse

IT MAY APPEAR ODD TO BEGIN THE DISCUSSION of specific congressional powers with the power of the purse, given that this book focuses on mechanisms that are available to individual houses or members of Congress. After all, the power of the purse is exercised via legislation,1 which requires both bicameralism and presentment.2 These are among the more specific and determinate of constitutional provisions. But notice the converse of this fact: if directing money to be spent requires the concurrence of the House, the Senate, and the president (or sufficiently large House and Senate supermajorities),3 then either the House or the Senate, acting alone, can withhold money. Of course, this is true of any bill—the House and Senate are each absolute vetogates to the passage of legislation.4 But appropriations laws are different in that their passage is necessary to the continued functioning of the entire government. An annual budget process guarantees that, every year, each house of Congress has the opportunity to give meaningful voice to its priorities and its discontentments. As we shall see in this chapter, this tool has been underappreciated and, perhaps, underutilized.

Historical Development

Annual legislative appropriations have their roots in English parliamentary practice and became entrenched in the aftermath of the 1688–1689 Glorious Revolution. Before that, parliamentary control over appropriations had been sporadic, at best. As Maitland put it, “[T]hroughout the Middle Ages the king’s revenue had been in a very true sense the king’s revenue, and parliament had but seldom attempted to give him orders as to what he should do with it.”5 This was in large part because most of the Crown’s revenue at that point came from what Blackstone termed “ordinary” sources—that is, either those sources of revenue that have “subsisted time out of mind in the crown; or else [have] been granted by parliament, by way of purchase or exchange for such of the king’s inherent hereditary rights.”6 Blackstone identified eighteen revenue sources that had traditionally been the Crown’s, including everything from ecclesiastical revenues to rents on the king’s demesne lands to feudal dues to custody of the persons and lands of idiots and lunatics.7 Extraordinary revenue, by contrast, consisted of various forms of taxation.8 The principle of parliamentary consent to taxation harkens back at least to Magna Carta’s requirement that any general aid be levied only by common counsel,9 and the requirement of consent by the Commons in particular dates back at least to the mid-fifteenth century.10 But the need for extraordinary revenue for a long time arose only in extraordinary circumstances—most commonly in wartime.

So long as Crown revenues came primarily from money due the king in his own person—that is, from ordinary sources—Parliament had little claim to dictate how it was to be spent. But as early as the thirteenth century, the nascent parliamentary body11 asserted the right to appropriate extraordinary revenue;12 in other words, if they were going to have to pay taxes, the magnates were going to have some say as to how those taxes would be spent.13 As Simon Payling has noted, it would be a mistake to view these medieval appropriations as evincing a right “of free refusal. For just as the representative nature of the Commons gave it this right of assent, the Crown had the right to demand a share of its subjects’ goods in times of common necessity.”14 It is, nevertheless, telling that, when asked to hand over money to the Crown, Parliament in the later Middle Ages not infrequently specified how that money was to be spent.15 To take just one example, in 1425 Parliament granted Henry VI certain extraordinary revenues “for the defense of the said Roialme of England”; in case that wasn’t clear enough, after specifying the revenues granted, the law repeats the stipulation: “The whiche grauntes of subsidies be made by the seid Commens, on the conditions that folwith. That is to sey, that it ne no part therof be beset ne dispendid to no othir use, but oonly in and for the defense of the seid Roialme.”16

Under the Tudors, Parliament was far more deferential to royal authority over expenditures—in Maitland’s words, it “hardly dared to meddle with such matters.”17 But, as with so many other constitutional principles, conflict returned with the ascent of the Stuarts.18 This was in no small part due to what Conrad Russell—speaking literally—called “the poverty of the Crown.”19 As Russell noted, the financial system facing Charles I on the eve of the Civil War “was, in essentials, that of the fourteenth century.”20 But, by the seventeenth century, the king’s ordinary revenues were no longer even remotely sufficient to cover the normal costs of royal governance.21 And the policies of the first two Stuart kings did not help: James I’s “inability to manage money was notorious both in Scotland and in England,”22 and Charles I began his reign with a series of expensive and unnecessary foreign policy adventures, each of which ended poorly.23 This put Charles, especially, at the mercy of Parliament for the granting of extraordinary revenues; the combination of newfound parliamentary assertiveness24 and Charles’s intransigence and remarkable “ability to rub people up the wrong way”25 made it that much harder for him to get what he wanted out of Parliament. When Parliament refused to grant him supply or demanded too many concessions for doing so, he resorted to prerogative taxation—that is, essentially, collecting extraordinary revenues without parliamentary authorization. This, of course, further enraged an already alienated Parliament, reinforcing a vicious cycle that led to the Civil War and, ultimately, to Charles’s beheading.26

The Commonwealth accustomed people to the idea of “national finances managed by a parliamentary committee,”27 and so it is not entirely surprising to see the practice of specific appropriations attached to large grants of supply pick up steam after the Restoration. Although, as Maitland notes, the practice was not invariably followed under Charles II,28 the extent to which it was followed was remarkable. Several of the monarchy’s “ordinary” sources of revenue (in the Blackstonian sense of the word) were abolished at the Restoration;29 they were replaced with certain grants made to Charles II for life and others made to him and his heirs in perpetuity.30 These grants, as was only natural, came with no strings attached; they were, after all, simply making up for lost sources of unencumbered revenue. But these grants were also indicative of the prevailing trust between the restored monarch and his Parliament31—with the exception of three grants of supply in 1660 that were intended to pay and decommission the bulk of the Republican army and navy,32 no grant of extraordinary supply between 1660 and 1665 came with any sort of appropriation.33

As was so often the case with the Stuarts, it was the debts created by foreign entanglements that began to cause friction with Parliament. The outbreak of the Second Anglo-Dutch War in 1665 “squandered” the “initial goodwill on the parts of both king and parliament,”34 and this mistrust is apparent in the sudden profusion of specific appropriations provisions in revenue bills. Charles II first came to Parliament in late 1664 seeking the princely sum of £2.5 million to fight the war over two and a half years.35 In the course of requesting the aid, he felt compelled to dismiss the “vile Jealousy, which some ill Men scatter abroad … that, when you have given Me a noble and proportionable Supply for the Support of a War, I may be induced by some evil Counsellors … to make a sudden Peace, and get all that Money for My own private Occasions.”36 This time, a majority of the House of Commons believed him—he was narrowly voted the funds he sought, without any specific appropriations attached.37 But it seems the suspicion did not fully disappear; when in 1665 he sought and received an additional £1.25 million for the war, a clause was inserted in the revenue-raising legislation providing that “noe moneyes levyable by this Act be issued out of the Exchequer dureing this Warr but by such Order or Warrant mentioning that the moneyes payable by such Order or Warrant are for the service of Your Majestie in the said Warr respectively.”38 Indeed, to make sure that the appropriation was adhered to, the act also required specific and meticulous recordkeeping39 and insisted that the records be open for public inspection.40 The next year, when it was clear that yet more money was needed for the war, Parliament passed a poll tax containing not only a specific appropriation of the funds for the war,41 and a right of anyone considering lending money to the Crown to inspect the books,42 but also a specific limitation: “[T]hirty thousand pounds and noe more of the money to be raised by this Act may be applyed for the payment of His Majesties Guards.”43 This limitation was important—Charles’s personal guard was the first royal standing army in England,44 and it was created not by statute but by royal prerogative (the first standing army in England was, of course, Cromwell’s New Model Army, parts of which were reformed into Charles’s guard).45 Once Charles’s initial honeymoon period wore off, the maintenance of this force became a significant source of friction between the king and his people.46 Indeed, the fear of a standing army under royal command was so pervasive that Charles soon felt the need to address it head-on: in a speech proroguing Parliament in July 1667, “His Majesty further said, He wondered what One Thing He had done since His coming into England, to persuade any sober Person that He did intend to govern by a Standing Army; He said He was more an Englishman than so.”47

Perhaps because of this widespread suspicion of Charles’s motives, the only other two revenue bills passed during the war contained appropriations provisions as well.48 In one of those acts, Parliament directed that a sizable chunk of the revenue raised be used to pay seamen’s wages, and it threatened the treasurer of the navy with treble damages if he diverted any of that money to any other purpose.49 And to make sure that the funds were being used as directed, Parliament passed a law creating what we might anachronistically call an independent auditing board, charged with looking over the books of all of the officials who had received funds earmarked for the war and ensuring that the money was spent properly.50

Consistent with Patterson’s observation that trust between king and Parliament was briefly “rebuilt” after the end of the Second Anglo-Dutch War,51 grants of supply in the early 1670s did not generally come with appropriations provisions.52 But the goodwill quickly dissipated, as a result of the Third Anglo-Dutch War and the fear that Charles was too friendly toward the French. Beginning again in 1677, nearly every grant of extraordinary revenue for the remainder of Charles II’s reign came with an appropriating clause, an auditing provision to ensure that the appropriation was followed, and stiff penalties for any Crown official caught putting the money to any unsanctioned use.53 Nor were these idle threats: in 1678, the House of Commons impeached the Earl of Danby, one of Charles’s highest officials. There were six articles of impeachment, the second of which charged Danby as follows:

[H]e did design the Raising of an Army, upon Pretence of a War against the French King; and then to continue the same as a Standing Army within this Kingdom: And an Army being so raised, and no War ensuing, an Act of Parliament having passed to pay off and disband the same, and a great Sum of Money being granted for that End, he did continue this Army contrary to the said Act, and misemployed the said Money, given for disbanding, to the Continuance thereof; and issued out of his Majesty’s Revenue divers great Sums of Money for the said Purpose; and wilfully neglected to take Security from the Paymaster of the Army, as the said Act required; whereby the said Law is eluded, and the Army is yet continued, to the great Danger and unnecessary Charge of his Majesty and the whole Kingdom.54

In other words, Danby was charged with violating a specific appropriations provision, and with doing so in order to maintain a standing army on English soil. Before the Lords could vote on Danby’s impeachment, Charles pardoned him, which led to a debate in Parliament as to whether a royal pardon was effective against impeachments. While that debate was still ongoing, both houses passed a bill of attainder against Danby, upon which he was arrested; he spent the next five years in the Tower of London.55 While he was there, another royal official, Sir Edward Seymour, was impeached. The first article charged him with violating a specific appropriation that certain money was to be used only to build and outfit naval vessels; Seymour instead, as treasurer of the navy, lent some of that money for the purpose of maintaining the standing army past the date at which Parliament had ordered it disbanded, “whereby the said Two several Acts were eluded.”56 The second article against Seymour likewise charged him with violating a specific appropriation.57 A snap dissolution of Parliament in January 1681 ended the proceedings against Seymour before the Lords could vote.58

After this dissolution, Charles, fed up with parliamentary interference, ruled without Parliament, and therefore without any parliamentary taxation, for the rest of his reign.59 The overall trend in Charles’s reign is clear: once the initial honeymoon period wore off around 1665, Parliament was largely unwilling to grant him additional money without specifying in some measure how it was to be used. In addition, Parliament got into the habit of providing monitoring mechanisms and penalties for disobedient royal officials.

When Charles’s brother James came to the throne in 1685, the “Loyal Parliament”—so called because it was dominated by those loyal to the new, Catholic monarch—quickly confirmed all of the same life grants (that is, the substitutes for old sources of ordinary revenue) that had been made to his brother.60 Shortly thereafter, it also granted him temporary customs duties on wine and vinegar,61 tobacco and sugar,62 and various cloths and liquors.63 Although the last of these grants was meant to aid James in suppressing the Monmouth Rebellion,64 none of them contained an appropriations provision. After the rebellion was suppressed, James, having been made financially comfortable by Parliament,65 indicated that he had no intention of disbanding the standing army under his control.66 This, combined with his determination to dispense with the Test Act (which prevented Catholics from holding public office),67 turned even many of the Tories in Parliament against him,68 and in November 1685, the House of Commons voted not to take up the matter of supply for the Crown.69 A week later, James prorogued Parliament;70 although it technically remained in existence until July 1687, it never sat again. There were to be no more parliaments in James II’s brief reign.

And then, of course, came the second deposition of a Stuart monarch in as many generations. Afterward, a large part of Parliament’s goal in stitching together the Revolution Settlement was to ensure that monarchs would no longer feel free to rule without Parliament. To this end, Parliament attacked, among other things, what were seen as two mutually reinforcing pillars of monarchical authority in Restoration England: royal revenues and royal control over a standing army. The Bill of Rights specifically criticized James II both for “Levying Money for and to the Use of the Crowne, by pretence of Prerogative for other time and in other manner then the same was granted by Parlyament” and for “raising and keeping a Standing Army within this Kingdome in time of Peace without Consent of Parlyament.”71 The Bill of Rights went on to prohibit both of these things, as well as to require the calling of frequent parliaments.72

But even before the passage of the Bill of Rights, Parliament had begun to take more concrete steps to put these principles into action. First, it took away almost all of the remnants of the Crown’s ordinary revenue. It began by repealing the hearth tax, which had been perpetual, and replacing it with an annually granted land tax.73 Grants of tonnage and poundage and duties on woolen cloth, which had been granted for life, were now granted for only four years.74 Only a relatively small amount of revenue was granted William and Mary for life or longer.75 The importance of this move to annual appropriations cannot be overstated. Blackstone described the loss of the Crown’s ordinary revenue as “fortunate[] for the liberty of the subject,”76 and Trevelyan explains why: “[T]he Commons took good care that after the Revolution the Crown should be altogether unable to pay its way without an annual meeting of Parliament. William had no large grant made him for life. Every year he and his Ministers had to come, cap in hand, to the House of Commons, and more often than not the Commons drove a bargain and exacted a quid pro quo in return for supply.”77 That is to say, the granting of revenue only for a short duration not only forced the regular calling of parliaments—something all four of the Stuart monarchs had tried, at one time or another, to do without—but also forced regular negotiation with Parliament, and those negotiations often led to concessions.

Moreover, after the Revolution, it became common practice (as it had been during much of Charles II’s reign) for Parliament to specifically appropriate the funds that it raised for the Crown, and to threaten severe punishments upon any royal official using the funds for any other purpose.78 Indeed, as Gill has noted, it was shortly after the Revolution that a proto-annual budget made its first appearance, a natural outgrowth of the new royal need for annual parliamentary grants.79 And this proto-budget as passed by Parliament was not always identical to the budget the Crown requested.80 Moreover, throughout the reigns of William and Mary and of Anne, Parliament regularly created Commissions of Public Accounts, staffed by members of Parliament, to look into how the Crown was spending appropriated funds.81

The second, and related, key element of the Revolution Settlement for our purposes was parliamentary control over the military. As we have already seen, there was deep suspicion of standing armies on English soil, and many of the Restoration fights over finance were intimately bound up with fights over a standing army. Thus, in the Mutiny Act, which created a criminal offense of mutiny against the army, Parliament provided that the penalties would sunset within a year.82 Subsequent Mutiny Acts followed suit every year for nearly two centuries.83 Each year, the monarchs were thus faced with a tripartite choice: they could disband the standing army; they could call a Parliament that year; or, if they did neither of those, they would run the risk of soldiers deserting without fear of consequence. If they chose either to disband the army or to call a Parliament, then they would be adequately constrained in their exercise of power.

What both of these elements of the Revolution Settlement have in common is their creation of an annual baseline. They did not require the monarch to call annual Parliaments, but they did make it very difficult for the monarch to exercise power without the aid of Parliament. The Revolutionary doctrine of parliamentary supremacy and the accompanying eighteenth-century rise of cabinet government and ministerial responsibility to Parliament84 were the consolidation of these gains, and they inaugurated the modern British political system. But even after the advent and consolidation of parliamentary supremacy, Parliament continued to appropriate funds “with great minuteness,”85 and violations of those appropriations are criminally punishable.86 As Maitland put it, drawing together once again the two threads we have been discussing, “[E]ven at a pinch money appropriated to the navy cannot be applied to the army.”87 While monarchs would continue to—and indeed still today continue to—have certain sums appropriated to their personal and household use (long called the “civil list,” and recently renamed the “Sovereign Grant”), these sums are granted by Parliament and are distinct from, and cannot be supplemented by, other taxpayer revenue.88 The Revolution Settlement made clear that just as Parliament must consent to the raising of funds so too it must consent to how, specifically, they are to be spent.

As we saw in the Introduction, seventeenth-century relations between Crown and Parliament made a big impression on the American colonists. It is, then, unsurprising that, in conjunction with the taxation power,89 the colonial assemblies asserted a robust power of appropriation over all of the tax revenue they raised.90 Indeed, despite the “extensive precautions” that officials in London took “to prevent that power from falling into the hands of the lower houses,”91 Jack Greene found that, by the middle of the eighteenth century, the appropriations power wielded by the lower houses of colonial assemblies was “greater even than that of the British House of Commons.”92 This was because the colonial assemblies, in addition to strictly appropriating funds, maintained a substantial auditing power.93

Indeed, some colonial assemblies even successfully asserted the right to appropriate money without the approval of the royal governor or his council.94 Consider the “Wilkes Fund Controversy” in South Carolina. In 1769, that colony’s House of Commons voted a £1,500 grant to the Society of the Gentlemen Supporters of the Bill of Rights in London.95 The society was what we would today call a legal defense fund for John Wilkes,96 who was a major thorn in the side of the London government and a cause célèbre among English radicals and American colonists alike (and who is discussed in greater detail in chapter 7).97 When imperial authorities got word of the grant, they immediately instructed the royal governor in South Carolina to withhold royal assent from any revenue bill that did not specifically appropriate the money that it raised to local matters (that is, not funding enemies of the ministry in London); they also instructed that all revenue bills were to contain a provision levying significant penalties upon the treasurer if he disbursed any further money on the authority of the lower house alone.98 The South Carolinians were outraged and responded with both a formal protest from the Commons and an increase in pro-Wilkes editorials and demonstrations.99 The Commons also issued a report rejecting the instruction that money could be appropriated only to local purposes.100 The resulting impasse between the assembly and royal officials consumed South Carolina politics until the breakout of the Revolution mooted the point.101 Indeed, so all-consuming was the controversy that “[n]o annual tax bill was passed in South Carolina after 1769 and no legislation at all after February 1771. For all practical purposes royal government in South Carolina broke down four years earlier than it did in any of the other colonies.”102 It is important to note the radicalism of the colonists’ claim here: the Crown had not claimed any right to appropriate money on its own, nor had it denied that the assembly could attach detailed appropriations provisions to its revenue bills. The principle of legislative appropriation was sufficiently firmly established by this point that no one dared to deny it. All the Crown had insisted was that the consent of the governor and the council was also necessary in order to appropriate money. It was the lower house’s resistance to sharing its appropriating power that brought the functions of the South Carolina colonial government to a halt and caused an early end to royal authority in the colony.

Moreover, it was not simply in the granting of appropriations that colonial assemblies clashed with royal officials. The assemblies were also prepared to withhold funds when they did not like the direction of royal government. As early as the late 1670s, “foot-dragging on appropriations and other bills became a favored tactic in the burgesses’ struggles” with royal governors in Virginia.103 In 1685, in the midst of a conflict with royal governor Baron Howard of Effingham over the details of an urban development bill, the House of Burgesses refused to pass an appropriations bill in an attempt to force Effingham’s hand. The governor responded by proroguing the assembly.104 Similarly, in 1720 the Massachusetts assembly, in the course of a fight with Crown officials in the colony, refused appropriations for the customary celebrations of the king’s birthday, accession, and coronation. Perhaps more cruelly, in Herbert Osgood’s telling, “[t]he semi-annual appropriation of the governor’s salary was postponed until the close of the session and then it was reduced by one hundred pounds, though the depreciation of the currency in which it was paid was already great and was steadily increasing. The small grant to the lieutenant governor was also cut down to such an insignificant sum that he returned it in disgust.”105 Two years later, when the commanding officer of the royal army in the colony did not follow the Massachusetts assembly’s orders, it refused to vote him any pay and thereby “compelled his discharge.”106 In 1734, the South Carolina House of Commons, angry that the royally appointed chief justice had sided with the royally appointed governor in a dispute with the legislature, provided no salary at all for the chief justice.107 The only response available to the Crown in such circumstances was to find another way to pay its officers—in 1735, the Crown began paying the chief justice’s salary out of its own funds.108 Indeed, in order to avoid assembly domination of Crown officials, the Crown used imperial revenues to pay its officers in a number of colonies,109 leading to the Declaration of Independence’s complaint that the king “has made Judges dependent on his Will alone, for the Tenure of their Offices, and the Amount and Payment of their Salaries.”110 Even so, the colonial assemblies pulled what purse strings they did have: in 1751, the South Carolina House of Commons refused to pay the rent on the governor’s house “because he had vetoed several of its favorite bills.”111 This use of the appropriations power to withhold the salaries or perks of royal officials was a strategy employed by assemblies across a number of colonies throughout the colonial period.112 The power of colonial assemblies to appropriate—including their power to refuse to appropriate—thus provided significant leverage in policy disputes.

The Continental Congress under the Articles of Confederation had neither an executive to speak of (the “president” being nothing more than the presiding officer of the Congress)113 nor much by way of revenue (it could only requisition money from the states, not levy taxes itself, and the states proved stingy).114 Nevertheless, the Articles specifically allocated to Congress the power to appropriate money “for defraying the public expenses,” so long as the delegations from at least nine states approved the appropriation.115 And, indeed, we see the Congress appropriating specific sums for everything from buying “good musquets”116 to reimbursing for troops’ clothing that was “taken by the enemy”117 to building “a fœderal town.”118

At the time the American Constitution was drafted, seven state constitutions contained explicit provisions requiring appropriations by the legislature,119 and nine states (including four that did not explicitly require legislative appropriations) provided that the state treasurer would be appointed by the legislature.120 Given that the governments of Connecticut and Rhode Island were still operating under their seventeenth-century royal charters, this means that only one state that drafted a constitution between independence and the drafting of the federal Constitution, Georgia, did not include some explicit mechanism of legislative control over appropriations. The Georgia Constitution did, however, provide that “[e]very officer of the State shall be liable to be called to account by the house of assembly.”121 And when constitutional revisions in the late 1790s made the office of the Georgia governor more powerful, an explicit appropriations provision was added to the 1798 state constitution.122 Gerhard Casper, summarizing the early republican state constitutions as a whole, concluded that they “confirm our understanding that during the founding period money matters were primarily thought of as a legislative prerogative.”123 On the specific issue of appropriating the salaries of state officers, the states were split: some, like Massachusetts and South Carolina, required fixed salaries for both the governor and judges;124 other states had no such provision. New Hampshire, in adjacent provisions, drew a clear distinction between the two types of office: “Permanent and honorable salaries shall be established by law for the justices of the superior court,”125 but “[t]he president and council shall be compensated for their services from time to time by such grants as the general court shall think reasonable.”126

As we have seen, it was a favorite practice of the Stuart monarchs to rule without Parliament whenever they came to find parliamentary interference with their plans tiresome. In addition to the English Bill of Rights’ requirement of frequent parliaments, the post-Revolutionary Parliament also kept the Crown dependent by moving much more heavily toward annually granted and specifically appropriated supply. The U.S. Constitution adopts a similar set of strategies. In place of the English Bill of Rights’ admonition that “parliaments ought to be held frequently,”127 the American Constitution substitutes the more specific requirement that Congress assemble at least once per year.128 The desire to control how money is spent, which we saw growing during the late Stuart period, coming to maturity in the eighteenth century, and asserted emphatically in colonial and early republican America, found its expression in the requirement—wholly uncontroversial at the Constitutional Convention129—that “[n]o Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money shall be published from time to time.”130 The concern with auditing the books is familiar, too; it had been clear for centuries that appropriations were ineffectual without some means of ensuring that the money was actually spent for the purposes for which it was appropriated. The Constitution also speaks to the issue of governmental officials’ salaries: it prohibits presidential salaries from being altered during a presidential term, judicial salaries from being diminished, and (in an amendment proposed in 1789 but not ratified until 1992) congressional salaries from “varying” until after the next election,131 but it does not otherwise prevent officers’ salaries from being reduced.

The Constitution moreover evinces discomfort with standing armies, a discomfort which we saw as early as the reign of Charles II and which appears in the Declaration of Independence and in the republican constitutions of both Maryland and Virginia.132 Although the duration of most appropriations is not limited, the Constitution does specify that “no Appropriation of Money” for the purpose of “rais[ing] and support[ing] Armies … shall be for a longer Term than two Years.”133 This is, in some sense, a parallel to what the English Parliament accomplished with the Mutiny Act: if the king or the president wants to keep a standing army in the field, he will have to negotiate with Parliament or Congress about it on a regular basis.134 And, like the Mutiny Act, the American Constitution is concerned specifically with armies, not navies. Hence, the neighboring clause, which allows Congress to “provide and maintain a Navy,” places no time limit on naval appropriations.135 The Third Amendment, which forbids the nonconsensual peacetime quartering of “Soldier[s],” not sailors, evinces a similar concern.136 The reason sounds in domestic liberties: standing armies could be used to oppress the people and rule with an iron fist. In contrast, the navy was traditionally understood to face outward, serving to defend the political community from external threats and, less exaltedly, to engage in imperial expansion. In Blackstone’s words, the navy serves as “the floating bulwark of the island … from which, however strong and powerful, no danger can ever be apprehended to liberty.”137 Madison, writing as Publius, echoed the sentiment, insisting that “our situation bears [a] likeness to the insular advantage of Great Britain. The batteries most capable of repelling foreign enterprises on our safety are happily such as can never be turned by a perfidious government against our liberties.”138

Indeed, the separation of purse and sword was the Federalists’ strongest rejoinder to Anti-Federalist fears of a tyrannical president. When Patrick Henry worried that “Your President may easily become king. … The army is in his hands, and. … the President, in the field, at the head of his army, can prescribe the terms on which he shall reign master,”139 Madison answered by pointing to the fact that “[t]he purse is in the hands of the representatives of the people. They have the appropriation of all moneys.”140 Hamilton likewise told the New York ratifying convention that “where the purse is lodged in one branch, and the sword in another, there can be no danger.”141 Indeed, throughout the ratification debates, we see the Federalists’ using congressional control over appropriations as a rejoinder to fears about presidential military might.142

Once the Constitution was ratified, one of the first tasks of the new Congress was setting up the three major departments of government—those of foreign affairs, war, and the treasury. As Casper has noted, the Treasury was singled out for special treatment.143 The organic statutes for both the Foreign Affairs Department and the War Department explicitly termed them “Executive department[s],” provided that the secretary was to carry out “such duties as shall from time to time be enjoined on, or entrusted to him by the President of the United States,” and created only a skeletal organization, consisting of a secretary and a chief clerk.144 The organic statute for the Treasury Department, by contrast, did not refer to it as an “executive” department and specifically provided for the appointment of a comptroller, an auditor, a treasurer, a registrar, and an assistant to the secretary, in addition to the secretary himself.145 Most strikingly, the duties of these various officers mention nothing about taking direction from the president; however, the duties of both the secretary and the treasurer specifically require them to report to the houses of Congress.146 The First Congress, in Casper’s words, seems to have viewed the secretary of the treasury as “an indispensable, direct arm of the House in regard to its responsibilities for revenues and appropriations.”147

Notwithstanding the fact that the text of the Constitution allows for indefinite appropriations in all contexts other than the army, the practice from the beginning of the Republic has largely been one of annual appropriations. The nation’s very first appropriations bill authorized the expenditure of sums not exceeding $639,000 “for the service of the present year.”148 Subsequent early appropriations bills followed suit.149 These earliest appropriations laws, which essentially tracked estimates submitted to Congress by Treasury Secretary Alexander Hamilton,150 were very brief and not very specific. Indeed, the first one divided that $639,000 into only four categories: the civil list (not more than $216,000), the War Department (not more than $137,000), the discharging of “warrants issued by the late board of treasury” (not more than $190,000), and pensions to invalids (not more than $96,000).151 The second annual appropriations act, for 1790, introduced several innovations. Although it once again divided the total (just over $394,000) into broad categories (this time, only three: the civil list, the War Department, and invalid pensions), it incorporated by reference Hamilton’s estimates, so that, for example, the civil list appropriation reads: “A sum not exceeding one hundred and forty-one thousand, four hundred and ninety-two dollars, and seventy-three cents, for defraying the expenses of the civil list, as estimated by the Secretary of the Treasury, in the statement annexed to his report made to the House of Representatives on the ninth day of January last. …”152 The law also provided President Washington with a slush fund—up to $10,000 “for the purpose of defraying the contingent charges of government”—but required that he report how he spent that money to Congress at the end of the year.153

By the time we get to the mid-1790s, increasing tensions between the nascent Federalist and Jeffersonian factions led to an increase in the specificity of appropriations legislation.154 In 1793, Representative William Branch Giles of Virginia introduced a series of resolutions censuring Hamilton for alleged violations of specific appropriations provisions.155 The resolutions were handily defeated; it was not clear that Hamilton actually had violated the terms of the appropriations, and even if he had, the offense was minor—even Albert Gallatin, the staunch Republican financial expert, later wrote that Hamilton’s transgression had been “rather a want of form than a substantial violation of the appropriation law.”156 Gallatin, however, remained a strong champion of legislative control over appropriations. As a freshman representative in 1795, he successfully pressed the House to lessen its reliance on the secretary of the treasury by establishing a Committee on Ways and Means that could develop its own expertise over matters of taxing and spending.157 He also fought, with some success, for more specific and restrictive language in appropriations laws.158 Gallatin would go on to be the United States’ longest-serving secretary of the treasury, holding the post for the entire Jefferson administration and most of the Madison administration. In 1809, Gallatin helped shepherd through Congress a law specifying that all warrants drawn upon the Treasury “shall specify the particular appropriation or appropriations to which the same shall be charged” and that “the sums appropriated by law for each branch of expenditure in the several departments shall be solely applied to the objects for which they are respectively appropriated, and to no other.” The sole exception was a provision allowing the president, during a congressional recess and only upon the application of a department head, to move money appropriated for one purpose to another purpose within the same department.159

It is true that some presidents, starting with George Washington in his response to the Whiskey Rebellion in 1794, have spent money without congressional appropriations in response to emergencies. But, as Richard Rosen has noted, the presidents who have done so have not claimed to be acting legally. Rather, they acknowledged their actions to be ultra vires, justified only by necessity, and they sought post hoc congressional authorization. Moreover, they have faced serious congressional scrutiny and criticism when they have done so.160

The nineteenth century would see two significant framework statutes meant to consolidate congressional control over appropriations.161 The 1849 Miscellaneous Receipts Statute requires, with some exceptions, that all money coming into the federal government be paid into the Treasury,162 so that departments could not place incoming funds into special accounts beyond congressional control. In 1870, in response to an increase in “coercive deficiencies”—situations in which an executive department created obligations in excess of appropriations, thus putting substantial moral pressure on Congress to make good on the departments’ promises163—Congress passed the Anti-Deficiency Act, which made it illegal for “any department of the government to expend in any one fiscal year any sum in excess of appropriations made by Congress for that fiscal year, or to involve the government in any contract for the future payment of money in excess of such appropriations.”164 In response to continuing evasions, the 1905 Anti-Deficiency Act expanded the prohibition to “any contract or obligation for the future payment of money in excess of … appropriations.” It prohibited any governmental department from accepting any voluntary service not authorized by law, except “in cases of sudden emergency involving the loss of human life or the destruction of property.” It also required agencies to apportion their appropriations over the course of the year so as to prevent them from spending all of their money at the beginning of the year and then coming to Congress for more. Finally, it provided that any officer violating the act’s terms would be summarily removed from office and could face fines or imprisonment.165

From this historical sketch up to the beginning of the twentieth century, we can trace a few enduring themes in the battle for appropriations power. First, and most basically, is the question of who has the power to determine how public moneys will be spent. The Revolution Settlement cemented the transfer of that power from the Crown to Parliament in the mother country; appropriations control became a bone of contention between the Crown and the restive North American colonies in the eighteenth century; and the Constitution, in no uncertain terms, requires that appropriations be made by law. Even so, we have seen political contention over how specific those appropriations should be. And this leads us to the second theme: What exactly is contained in the appropriations power? Should appropriations statutes simply provide broad outlines and sum totals, or should they involve minute details? Should military expenditures be treated differently from other types? And how intermingled should appropriations decisions be with substantive policy decisions? In particular, we have seen a variety of different approaches to the question of the extent to which it is permissible to reduce or zero-out an official’s salary. Finally, there is the question of when appropriations happen. As we have seen, when the Crown’s “ordinary” sources of revenue covered the vast majority of its expenses, appropriations were infrequent. Hereditary sources of revenue provided no opportunity for parliamentary involvement, and life grants did not provide much more. The shift to regular appropriations—beginning in earnest during the Restoration, accelerating dramatically after the Glorious Revolution, and always the case in the United States—was a significant one, but (with the exception of spending on the army) the U.S. Constitution is silent on the duration of appropriations.

Each of these issues has been the subject of significant constitutional contention because, as we shall see in the remainder of this chapter, each has wide-ranging constitutional implications.

The Structural Significance of Annual Appropriations

Consider first the timing of appropriations. Specific annual appropriations serve much the same function as sunset provisions in substantive legislation: both reset the legislative baseline.166 Consider the following simple example: At time t1, Congress passes a law delegating a certain amount of power to an executive-branch agency. If that law has no sunset provision, then, in order to take that power back at time t2, Congress would need to pass a second law—which, of course, would require either presidential concurrence or two-thirds supermajorities in both chambers.167 But the t1 law empowers executive-branch actors (that is, the administrative agency) and thereby empowers the president, so it is unlikely that the president would consent to giving that power back. Under this scenario, Congress is likely stuck with the t1 law. But now imagine that Congress had included a sunset provision, so that at t2, the delegation ceases to have any legal force. Inaction now favors congressional power; only if the House, Senate, and president once again agree to delegate the power will the executive be able to exercise it at t2. This, of course, is precisely why Parliament in 1689 included a sunset clause in the Mutiny Act, and it is why Congress in 2001 included a sunset provision in the PATRIOT Act.168 (It also explains why the Bush administration opposed the PATRIOT Act’s sunset provision.)169

An appropriations provision can be understood simply as a specific delegation of spending authority. A long-term or indefinite appropriation significantly increases executive power. So long as the president is happy with the appropriation, she need only veto any attempt to change it. An annual appropriation, however, resets to zero in the absence of congressional action and thereby forces the president to negotiate with Congress each year, just as post–Glorious Revolution monarchs were forced to negotiate annually with Parliament. Thus, the larger the percentage of the budget that is subject to annual appropriations, the more bargaining chips Congress has at its disposal.

It is, then, interesting to note that the percentage of the federal budget subject to annual appropriations has been steadily declining for some time. The federal budget now consists of two essential components: mandatory spending and discretionary spending. Mandatory spending (also called “direct spending”) “involves a binding legal obligation by the Federal Government to provide funding for an individual, program, or activity.”170 Once mandatory spending has been authorized, “eligible recipients have legal recourse to compel payment from the government if the obligation is not fulfilled.”171 Mandatory spending is precisely that spending that does not require annual appropriations. It is authorized in perpetuity, unless a new law is passed revoking it. The major elements of mandatory spending are entitlements and interest payments on debt.172 All other spending—including the funding for all federal agencies—is discretionary173 and requires annual appropriations. For the 2016 fiscal year, 69 percent of the federal budget consisted of mandatory spending,174 reflecting a long-running trend of growth in the percentage of the federal budget devoted to mandatory spending.175 In other words, for 69 percent of the federal budget, Congress has ceded the institutional advantage of annual appropriations176 and surrendered the institutional gains of 1689.

Moreover, even in the realm of discretionary spending, Congress has ceded the first-mover advantage to the president. As we have seen, in the earliest years of the Republic, Congress heavily deferred to Hamilton’s spending priorities and estimates. But with the rise of partisan competition, the House began to take a more active, specific role, including the 1809, 1849, and 1870 statutes discussed above. Indeed, when President Taft in 1912 submitted a proposed budget to Congress, Congress simply ignored it and went about preparing its own budget.177 But the growth of the regulatory state put pressure on the fragmented manner in which Congress went about budgeting,178 and the era of “legislative dominance” of the budget process179 came to an end shortly after World War I. Under the 1921 Budget and Accounting Act,180 the president kicks off the annual appropriations process by submitting a budget proposal to Congress.181 Of course, Congress could always depart from the president’s proposal, but it is nevertheless the president’s proposal that serves as the starting point for negotiation and therefore exerts a disproportionate impact on the subsequent process.182 Furthermore, the 1921 act created the Budget Bureau in an effort to foster administrative coordination and centralization in budgetary matters. Although the Budget Bureau was initially located in the Treasury Department, its leadership from the beginning reported directly to the president.183 When the Executive Office of the President was created in 1939, the bureau was moved into it,184 and in 1970, it was renamed the Office of Management and Budget (OMB).185 Throughout its history, the bureau/OMB has proven remarkably effective in centralizing and consolidating presidential control over the various component parts of the administrative state.186 Congress was not wholly inattentive to the ways in which the 1921 act empowered the president: the act also created the General Accounting Office (GAO) as an independent agency headed by the comptroller general with the authority to investigate the receipt and spending of federal funds and report to both the president and Congress.187 Moreover, at almost exactly the same time, both houses gave exclusive jurisdiction over appropriations legislation to their Appropriations Committees, thus creating a single power base in each chamber with appropriations expertise that might push back against the White House.188 Still, the overall effect of these measures was clearly to inaugurate an era of “presidential dominance” of the budget process.189

In the mid-1970s, in the context of the Watergate scandal and the deepening distrust of the presidency it engendered, Congress began to push back against this executive budgetary dominance. A series of minor challenges—including exempting certain agencies from OMB review and instead having them send their budget requests directly to Congress, successfully pressuring the White House to turn over raw estimates in addition to a completed budget proposal, and requiring Senate confirmation of OMB leadership190—were prelude to the more sweeping changes in the Budget Act of 1974, signed into law less than a month before Nixon’s resignation.191 This act created the Budget Committees in both houses of Congress, as well as the Congressional Budget Office, in an attempt to provide counterweights to budget expertise at OMB. It also created the process by which the two houses pass a Budget Resolution to guide the appropriations process—a counterweight to the budget proposal submitted by the president.192 Several subsequent statutes have created procedural mechanisms designed to limit budget deficits, but the essential structure of the budget process remains that of the combined 1921 and 1974 acts.193

The other big budgetary fight leading up to the 1974 act was over “impoundment,” the refusal by the president to spend appropriated funds. Of course, Congress has the ability to authorize the expenditure of “up to” a certain amount, and, as we have seen, the nation’s earliest appropriations bills authorized the expenditures of “sum[s] not exceeding” certain amounts for certain purposes. (Indeed, the example that is sometimes cited as the first instance of impoundment—President Jefferson’s 1803 announcement to Congress that he would not spend an appropriated $50,000 for gunboats on the Mississippi because the recent “favorable and peaceful turn of affairs” rendered them unnecessary194—was in fact an instance of presidential adherence to an appropriation authorizing the expenditure of “a sum not exceeding fifty thousand dollars” for the purchase of “a number not exceeding fifteen gun boats.”)195 But what about when the statute does not include such permissive language? Presidents had long taken the position that, in the words of Judson Harmon, attorney general to Grover Cleveland, appropriations are “not mandatory to the extent that you are bound to expend the full amount if the work can be done for less.”196 Such “routine impoundments” have generally been uncontroversial.197

More controversial have been “policy impoundments”—refusals to spend appropriated funds because the president disagrees with the policies to be pursued by such expenditures. Policy impoundments did not begin in any significant degree until World War II; Presidents Franklin Roosevelt, Truman, Eisenhower, Kennedy, and Lyndon Johnson all made use of them to a limited extent.198 But there is consensus among observers that the Nixon administration engaged in the practice on such an expanded scale as to constitute a difference in kind, not simply in degree.199 Allen Schick estimates that Nixon impounded approximately $18 billion,200 and he was frequently unable to convince Congress to come to an agreement to cancel the appropriations.201 Several would-be recipients of impounded funds filed lawsuits, and in 1975 the Supreme Court, in Train v. City of New York, unanimously held that the Environmental Protection Agency was required to disburse the full amount authorized under the Federal Water Pollution Control Act Amendments of 1972, notwithstanding the president’s order to the agency’s administrator to disburse less money.202 A series of lower-court decisions, dealing with impoundment of other funds, likewise found the impoundments impermissible.203

Congress also reacted swiftly. Title X of the 1974 Budget Act, commonly known as the Impoundment Control Act,204 created two tightly controlled kinds of impoundment authority: rescission, which meant that the president did not wish to spend the funds at all, and deferral, which meant that he wanted to delay spending them. In both cases, the president was required to send a message to Congress laying out his reasons and supporting evidence. For rescissions, the funds could then be withheld for forty-five days; if at the end of that period both houses had not passed a “rescission bill”—that is, a joint resolution rescinding the spending in accordance with the president’s wishes—then the president was obligated to spend the funds.205 Deferrals were automatically effective, but the funds had to be released if either house adopted a resolution of disapproval.206 In the aftermath of the Supreme Court’s decision in INS v. Chadha,207 invalidating legislative vetoes (about which, more in a few pages), a court held that the entire section of the act dealing with deferrals was invalid.208 Congress soon amended the statute to allow for deferrals without the possibility of congressional override, but only in three tightly constrained situations: “to provide for contingencies”; “to achieve savings made possible by or through changes in requirements or greater efficiency of operations”; or “as specifically provided by law.”209 When its procedural ability to check deferrals was removed, Congress therefore responded by creating tighter substantive constraints on the deferral mechanism.

The Impoundment Control Act’s checks have generally been effective, with studies finding that presidents have largely adhered to the act’s requirement to report impoundments and that presidents have released funds when required to.210 Moreover, presidential rescission proposals have been routinely rebuffed—between January 1983 and January 1989, Congress rejected 76 percent of Reagan’s rescission requests, accounting for 98 percent of the funds that Reagan sought to impound.211 Even under unified government, rescission bills were no guarantee—Congress refused to pass them 29 percent of the time during the Carter administration (accounting for 31 percent of the funds that Carter sought to impound), despite Democratic control of both houses.212 A detailed study of rescission requests during the first year and a quarter of the act’s existence—which was also the first year and a quarter of the Ford administration, with both houses of Congress under Democratic control—found that Congress generally approved “routine rescissions involving no change in government policy,” while generally rejecting those that sought to accomplish some other policy objective.213 Thus, the impoundment control provisions of the 1974 act, like its provisions structuring the congressional budget process, have been at least somewhat successful in their aim to counterbalance and constrain executive budgetary authority, as it had been growing since the 1921 act. (Whether they are successful in controlling deficits is another matter. In an attempt to reduce the deficit in the mid-1990s, the Republican-controlled Congress passed, and President Clinton signed into law, an enhanced presidential rescission power, the line-item veto.214 Two years later, the Supreme Court struck it down.)215 As several commentators have noted, the creation of these counterweights has “institutionalized and expanded budgetary conflict.”216 And this increased budgetary capacity gives Congress more power to affect non-fiscal policy.

Spending Authority as Substantive Authority

Indeed, it is a mistake to think about the congressional power of the purse solely in terms of Congress’s power to determine spending levels. Control over spending also provides Congress with significant leverage to use in negotiations over other policies, leverage that we have already seen Parliament and colonial assemblies put to good use. Madison, writing as Publius, had such leverage in mind when he wrote that the “power over the purse may, in fact, be regarded as the most complete and effectual weapon with which any constitution can arm the immediate representatives of the people, for obtaining a redress of every grievance, and for carrying into effect every just and salutary measure.”217 As Charles Black colorfully put it, “[B]y simple majorities, Congress could … reduce the president’s staff to one secretary for answering social correspondence, and …, by two-thirds majorities, Congress could put the White House up at auction.”218 Along the same lines, Congress could presumably eliminate the salaries of judicial clerks and secretaries or even (most cruelly of all) cut the Supreme Court’s air conditioning budget.219 Indeed, as we have seen, refusing to pay the salaries of Crown officers and judges was a venerable tradition in the American colonies. The president himself,220 like federal judges,221 is protected against salary diminution, but the Constitution provides no other government official such protection, nor does it explicitly protect any other form of spending.

It is certainly not unknown for Congress to attach specific riders to appropriations measures forbidding the use of funds for specific purposes. As one observer complained at the end of the Reagan administration, “Congress discovered that it could intimidate the executive branch by uttering again and again the same seven words, ‘Provided, that no funds shall be spent. …’”222 Of course, this “discovery” was hardly new to the 1980s—Congress had been prohibiting the use of funds for specific purposes (including for specific salaries) since the early days of the Republic. For example, an 1810 law, signed by President Madison, provided that certain diplomatic officials, in order to be entitled to their salary, had to have been confirmed by the Senate, even though no substantive legislation actually required that these officials be confirmed by the Senate.223 Such provisos, whether dealing with salaries or other forms of spending, became increasingly popular as the bureaucracy grew.224 Indeed, this power has on occasion been used to zero-out the salaries of specific officials or categories of officials.225 To take just one small example, an 1869 law provides that “no salary shall hereafter be allowed the marshal at” the Bangkok consulate.226 Critics of the practice charge that it violates separation-of-powers principles by allowing Congress to interfere in the internal functioning of the executive or judicial branches,227 but these criticisms presuppose that the allocation of power to each branch is static and predetermined. Understanding the interbranch allocation of powers as something that is continually being worked out through constitutional politics, by contrast, brings us to a very different view of Congress’s authority to zero-out specific programs or officials’ salaries: it is simply another one of the tools by which Congress can press for decision-making authority in substantive areas. (The Supreme Court weighed in on this topic in the 1946 case of United States v. Lovett,228 striking down a provision forbidding the use of any government funds to pay the salaries of three named individuals who some members of Congress believed were Communist “subversives.” Emphasizing that this was no “mere appropriation measure” and that the plaintiffs had been singled out “because of what Congress thought to be their political beliefs,”229 the Court held the provision to be an unconstitutional bill of attainder. Given the traditional scope of the congressional power of the purse, Lovett is most sensibly read as a narrow decision pushing back against the McCarthyite punishment of individuals for political beliefs unrelated to the scope of their government duties, not as a broader limitation on Congress’s power to attach defunding riders to appropriations bills.)230

Of course, perhaps Charles Black was wrong—perhaps simple majorities could not reduce the president’s staff to a single social secretary because the president would veto any such appropriations bills. There would be an element of perversity in that: by doing so, the president would shut down (at least part of) the government, thereby reducing his staff to zero (or, more precisely, to only those personnel deemed “essential” and thus allowed to donate their time under the Anti-Deficiency Act).231 But he would be banking on winning the ensuing public relations struggle, thereby forcing Congress (eventually) to back down and restore his full staff. Perhaps a president would even be willing to veto an appropriations bill simply because it zeroed-out the salary of one of his favored subordinates. After all, government shutdowns and near shutdowns are not entirely unknown in our system of government, with various policy disagreements motivating budgetary standoffs. For instance, after the 1878 elections gave Democrats control over both houses of Congress for the first time since the Civil War, they insisted on appropriations riders repealing Reconstruction-era laws protecting the exercise of the franchise and therefore the political power of the freedmen (and hence the Republicans) in the South.232 President Hayes vetoed four separate appropriations bills in his insistence not to accept the riders.233 The Democrats had miscalculated, however, and Hayes’s public standing grew with each veto.234 Eventually, the Democrats gave in and passed appropriations bills without the offending riders, with only days to spare before a shutdown. (Indeed, one part of the government did shut down—Hayes’s final veto in the conflict was of a rider-laden appropriations bill for federal marshals, and Congress adjourned without passing a clean one.)235 Although Hayes kept his promise to serve only one term, the conflict worked to the Republicans’ advantage, with Garfield winning the presidency in 1880 and Republicans retaking control of both houses.

More recently, the federal government has shut down eighteen times since 1976, with some shutdowns as brief as a day and one as lengthy as three weeks.236 In 1995 and 1996, the federal government shut down twice—once for less than a week and then again for three weeks—when President Clinton and the Republican-controlled Congress (led by Speaker Newt Gingrich) were unable to agree on a budget.237 While Congress was the clear institutional loser in the 1995–1996 government shutdowns,238 it would be a mistake (albeit a common mistake)239 to infer from this example that Congress inevitably loses out in government shutdowns. The lesson of 1995–1996 was, rather, that a government shutdown throws interbranch conflict into sharp relief, increasing the public salience—and therefore the political stakes—of the fight. This dynamic presents both opportunities and pitfalls for Congress and the president alike. As Leon Panetta, the White House chief of staff during the 1995–1996 shutdowns, put it, “[I]t was a day-to-day crisis, and you never quite knew what the hell was going to happen.”240 A historian of the period concurs: “It was a high-risk gamble for both sides. No one really knew how the public would react.”241 Indeed, news accounts during the shutdowns made it clear that the president was at risk both of losing in the public arena and of losing enough Democratic votes in Congress that his veto could no longer be sustained.242 But, as several commentators have noted, Gingrich made both tactical mistakes, such as personalizing the fight and thereby appearing petty,243 and strategic ones, such as overreading his mandate to press for conservative fiscal policy.244 Had he been more skilled, or had Clinton been less so, we might well remember the 1995–1996 budget showdown as a win for Congress. But to the extent that Congress internalizes the narrative that it is bound to lose any budget showdown with the White House, it correspondingly lessens its bargaining power.

Indeed, the contrast between two recent budget showdowns pitting the Obama administration and the Democratic-controlled Senate against the Republican-controlled House of Representatives is illuminating. The 2010 midterm election was a good one for the Republican Party, giving it control of the House by a comfortable margin and significantly narrowing the margin in the Senate; President Obama referred to it as a “shellacking” for Democrats.245 House Republicans, led by Speaker John Boehner, claimed a mandate for a decidedly more conservative agenda than had predominated over the previous two years.246 Because no budget for fiscal year 2011 had ever been completed, the government was being funded by a series of short-term continuing resolutions.247 This meant that the new Republican House majority had an early crack at the budget.

By credibly threatening to allow the government to shut down, the House Republican leadership was able to bargain for a great deal of what it wanted.248 Not only did House Republicans successfully negotiate for more than $38 billion in spending cuts that were opposed by the White House, they also used their budget power as leverage to achieve changes they sought in areas as diverse as environmental law, education policy, and abortion access.249 They even took the opportunity to intervene in a separation-of-powers controversy, prohibiting the expenditure of funds for certain White House “czars.”250 Clearly, the House in this instance was able to use its power of the purse as a potent weapon in interbranch struggle.

By contrast, the 2012 election was a good one for the Democrats. Obama was handily reelected, and, despite having to defend more seats than the Republicans, the Democrats increased their margin in the Senate. Although they did not retake the House, they narrowed the Republicans’ margin of control.251 Because of the centrality of fiscal issues in the campaign, Democrats could plausibly claim a mandate for their positions on taxing and spending.252 Indeed, in the immediate aftermath of the election, the lame-duck Congress passed a fiscal compromise that was largely favorable to Democratic priorities.253 But as the next Congress progressed, Republicans became emboldened and sought to use the threat of a government shutdown as leverage in an attempt to secure significant changes in, if not outright repeal of, the Affordable Care Act. This time, Obama and Senate Democrats refused to compromise, and the government shut down on October 1, 2013. The Affordable Care Act was indeed unpopular, but even before the shutdown began, polls showed Americans overwhelmingly opposed shutting down the government in an attempt to secure changes to the law.254 The shutdown hurt the approval ratings of everyone involved, but congressional Republicans bore the brunt of it, with their poll numbers continuing to slide throughout the sixteen-day shutdown.255 With the stock market taking a hit256 and key conservative interest groups and opinion leaders abandoning the Republican position,257 House Republicans backed down and reopened the government almost entirely on Democrats’ terms.258 Presumably eager to avoid making the same tactical mistake again—and eager to focus on issues more advantageous to them, especially the glitch-laden launch of the Affordable Care Act’s website—Republicans agreed in December 2013 to a two-year budget resolution with spending levels above the previous baseline, precisely the sort of deal that they had previously resisted.259 In late 2015, with Republicans in control of both houses of Congress, they again agreed to a two-year budget resolution with higher spending levels.260

So, what was the difference between 2011, when Republicans used their control of the House to win both their preferred spending levels and significant changes in a variety of substantive policy fields, and 2013, when their effort to use budgetary power to secure changes in the healthcare law backfired, forcing them to back off their healthcare demands and agree to higher levels of spending? In both cases, the Republicans controlled only the House, with the Senate and the presidency in Democratic hands. But, of course, the political contexts were quite different. The 2010 election was, in large part, a repudiation of the previous two years of unified Democratic government. Had the Republicans successfully used the two intervening years to build trust with the voters, they might have captured unified government themselves in 2012. But they did not; instead, the pendulum swung back toward the Democrats. Little wonder, then, that Republicans were able to get a better deal in the politically friendly climate of 2011 than in the politically hostile one of 2013. And by injudiciously picking a budgetary fight over the Affordable Care Act in 2013, the House not only harmed its ability to get what it wanted in the present, it also created a political dynamic in which its best move was to agree to a series of two-year budget resolutions, thereby surrendering some of the power that comes with the annual budget process in even-numbered years (although, of course, the crafting of the individual appropriations bills remained an annual affair).

The crucial lesson of these budget fights is not that the president always wins; as 2011 showed, he does not. The lesson is that who wins—which is to say, who has more say in determining the government’s spending levels and priorities, and who is able to leverage that budgetary power to gain power over other policy areas—is significantly affected by the artfulness with which the various actors engage in the public sphere. And the artfulness with which political actors exercise the power that they do have, in turn, significantly affects their future public-sphere engagements.

Of course, none of this is limited to the power to shut down the government—that is simply the limiting case. The power of the purse is continually exercised in small-bore ways as well, and there, too, the purse strings come with significant substantive power. Although modern appropriations bills usually allocate lump sums to various agencies and departments, those appropriations bills are generally “accompanied by detailed committee reports giving the specific amounts the department or agency should spend on each program within the budget account.”261 Given that the appropriations committees retain the power to specify detailed spending levels in the statutory language itself—and given that they retain the power to drastically cut those spending levels in future years or to attach unpleasant riders—the departments and agencies “treat those committee reports as the equivalent of legislation.”262 As Democratic representative (and chairman of the House Appropriations Committee) David Obey put it in 2009, “For any administration to say, Well, we will accept the money, but ignore the limitations is to greatly increase the likelihood that they will not get the money.”263 (This was especially noteworthy because the administration that Obey and a number of Democratic colleagues were implicitly threatening was that of a fellow Democrat, Barack Obama.)264 When agencies do wish to “reprogram” funds (in other words, spend funds in ways that are consistent with the legislation but inconsistent with the committee report), they generally report to the relevant appropriations subcommittee and receive permission to do so.265 Moreover, when Congress wishes to express its displeasure about an agency’s performance, a not-so-gentle tug on the purse strings can be quite effective—in fiscal years 2014 and 2015, the budget of the Internal Revenue Service was slashed, which was clearly meant to convey congressional (and especially House Republican) displeasure at the agency’s enhanced scrutiny of the tax-exempt status of certain political groups.266

Such pressures seem generally effective: there is a growing body of evidence suggesting that the federal bureaucracy is broadly responsive to congressional preferences.267 As Morris Fiorina provocatively put it, “Congress controls the bureaucracy, and Congress gives us the kind of bureaucracy it wants.”268 And budgets are one (although, as later chapters indicate, certainly not the only one) of the primary mechanisms by which Congress both directly controls and, perhaps more importantly, signals its priorities to bureaucratic agencies.269 Indeed, the desire to signal to an agency that congressional appropriators intend to keep a close eye on some particular policy area is likely responsible for the continuing popularity of “legislative vetoes,” provisions in delegating legislation that authorize one house of Congress (or sometimes both houses acting jointly, but without presentment to the president) to override some type of agency action. The Supreme Court held legislative vetoes unenforceable in the 1983 case INS v. Chadha.270 Nevertheless, between 1983 and 1999, Congress passed more than four hundred laws containing provisions authorizing legislative vetoes.271 As Lou Fisher noted in the classic study of this phenomenon, although presidents routinely denigrate legislative-veto provisions in signing statements, “agencies have a different attitude. They have to live with their review committees, year after year, and have a much greater incentive to make accommodations and stick by them. … Agencies cannot risk … collisions with the committees that authorize their programs and provide funds.”272 Indeed, as Jessica Korn has noted, when Reagan administration officials initially took Chadha as an indication that they could ignore appropriations directives contained in committee reports (but not statutory language), threats from Congress to tie the administration’s hands more explicitly forced them to beat a hasty retreat.273 Nor is this budgetary pressure limited to the executive branch: Eugenia Toma’s research suggests both that Congress uses the Supreme Court’s budget to signal approval or disapproval of the general thrust of the Court’s rulings and that the Court responds to these signals by bringing its decisions more in line with Congress’s wishes.274

Furthermore, it is not simply the fact or the level of funding that is important; the form that funding takes also has important substantive implications. As Nick Parrillo has meticulously demonstrated, the long nineteenth century saw a large-scale transformation in official compensation, from a fee- and bounty-driven model to a salary model.275 Broadly speaking, this development has two important implications for congressional power. First, the shift from fees paid by the recipients of government services to salaries meant a greater level of congressional control over government officials. After all, pulling the purse strings is only effective to the extent that the officials in question are paid out of the relevant purse; to the extent that they were paid by the recipients of their services, they naturally tended to take a customer-service attitude rather than an attitude governed by congressional priorities—and this was even more so when fees were not only paid by the recipients of government services but actually negotiated between the recipient and the provider.276 Salarization allowed Congress, using precisely the types of mechanisms discussed in this chapter, to exert greater control. Second, and relatedly, the transition from fees and bounties to salaries had the effect of shifting officials’ priorities, even when the fees and bounties had been paid by Congress all along. Thus, as Parrillo notes, the late nineteenth-century transition of federal prosecutors from a system of fees for trial (with a bonus for convictions) to a salary incentivized prosecutors to exercise more discretion, allowing some petty illegalities to go unpunished.277 Even holding amounts constant, the form of payment was intentionally used as a tool to influence how prosecutors went about their duties.

Funding, and Defunding, the Military

Finally, let us return briefly to a theme that has run throughout this chapter: the connection between the power of the purse and one of the most potent substantive powers, that of the sword. We have seen the two bound tightly together in the constitutional imagination from the Restoration through the Revolution Settlement, into the New World, and in the constitutional ratification debates. It is worth contemplating briefly the ways in which they interact today.

In 2004, Secretary of Defense Donald Rumsfeld remarked, “You go to war with the Army you have, not [necessarily] the Army you might want or wish to have at a later time.”278 What Rumsfeld might have added is that, in many circumstances, the president’s decision whether or not to go to war in the first place as well as her decision about what sort of war to prosecute are made in light of the military she has. And, of course, what kind of military she has is a function of the sort of military that Congress chooses to fund. For instance, a Congress that wants to curtail the military’s nuclear capacities can refuse to fund them, as Congress did in 2004 when it eliminated funding for a nuclear bunker-busting bomb, known as the Robust Nuclear Earth Penetrator.279 Likewise, a Congress that wanted to limit presidents’ ability to project American power overseas could choose to reduce or eliminate funding for things like aircraft carriers and long-range bombers.280 Future presidents’ decisions about whether or not to initiate a conflict, and how to do so, would be made in the shadow of those past appropriations decisions.

Once a conflict has been initiated, we frequently hear claims that the presidential decision to send troops into the field essentially forces Congress to fund the operation. But despite this conventional wisdom, Congress has, in fact, repeatedly used its power of the purse to end, limit, or forestall military action. As public opinion began to turn against the Vietnam War, Congress enacted two such restrictions. First, the 1971 Cooper-Church Amendment provided that no funds could be used “to finance the introduction of United States ground combat troops into Cambodia, or to provide United States advisers to or for Cambodian military forces in Cambodia.”281 And the 1973 Case-Church Amendment—which passed with veto-proof, bipartisan majorities in both houses—effectively cut off all funding for the war: “Notwithstanding any other provision of law, on or after August 15, 1973, no funds herein or heretofore appropriated may be obligated or expended to finance directly or indirectly combat activities by United States military forces in or over or from off the shores of North Vietnam, South Vietnam, Laos or Cambodia.”282 Nixon, despite resisting the amendments, complied with them.283 Likewise, the Byrd Amendment in 1993 forbade the use of any funds for security operations in Somalia after March 31, 1994, and required that the troops currently engaged there be under the command of American officers.284 President Clinton complied with the requirement, withdrawing U.S. troops in early March 1994. In the Obama administration, Congress repeatedly frustrated the president’s goal of closing the detention camp at Guantanamo Bay Naval Base by forbidding the expenditure of any funds to transfer or release into the United States any prisoner held at the camp who is not a U.S. citizen.285 Similarly, Congress has since 1986 routinely included an appropriations rider forbidding the payment of direct assistance to any foreign government whose elected head of state has been deposed in a military coup.286 A recent study suggests that post–Cold War administrations have generally, albeit imperfectly and grudgingly, complied with this restriction.287 And the existence of the restriction has posed problems when administrations do not want to comply: after the Egyptian coup in 2013, the Obama administration attempted to avoid the restriction by not making any formal declaration that a coup had occurred. The result was “extensive, and critical, media coverage,” which eventually pressured the administration into partial, but meaningful, compliance.288

Of course, sometimes such funding restrictions are outright ignored. Despite the sweeping language of the Boland Amendments prohibiting the use of funds to support the Nicaraguan Contras,289 the Reagan administration did indeed arrange to provide funds to the Contras. But the political fallout was severe, with the Iran-Contra scandal dominating the last two years of the Reagan administration in ways that had collateral consequences for other aspects of Reagan’s agenda, such as the Bork nomination, discussed in chapter 1. Indeed, as Mariah Zeisberg has persuasively argued, a more deft handling of the scandal and resulting hearings by congressional Democrats might well have resulted in impeachment proceedings.290 The Boland Amendments’ specific prohibition on funding the Contras raised the political stakes, and the Reagan administration’s flouting of that prohibition forced it to pay a significant price.

In other respects, however, Congress has used its power of the purse in ways that foster the expansion of executive military power. As Fisher has demonstrated, secret funding for the intelligence community has grown explosively since World War II, in some tension with the Constitution’s requirement that a “Statement and Account of the Receipts and Expenditures of all public Money shall be published from time to time.”291 Under the Central Intelligence Act, the CIA, with the approval of OMB, is authorized to take money from other government agencies for its own purposes.292 The result is doubly misleading: Congress (and the public) can only guess at the scope of the intelligence budget, and the budgets of other agencies appear inflated because some of the money appropriated to them is subsequently funneled to the intelligence agencies.293 In the aftermath of revelations that U.S. intelligence agencies have been carrying out a massive domestic surveillance program,294 Congress may wish to reconsider the budgetary latitude that those agencies have been given. As we have seen, pulling the purse strings tighter has been an effective means of reining in executive power throughout Anglo-American constitutional history.



The aim of this chapter has been to survey the extent of the authority available to Congress under the rubric of “the power of the purse.” By tracing the historical development of this power, we’ve been able to see the ideas and goals that have motivated it and to get a sense of what makes its use in a given context efficacious or inefficacious. Some developments—like the increasing percentage of the budget devoted to mandatory spending, certain ill-conceived budgetary showdowns, and the growth of the secret intelligence budget—have diminished congressional power. Others—like more opportunely timed budgetary showdowns, the development of budgetary expertise and institutions in Congress, and the pushback against impoundment—have increased congressional power. Crucially, as stressed in part I of this book, sensitivity to political context, to how certain actions will play out in the public sphere, is crucial to understanding and anticipating the effects of any given exercise of the power of the purse. The growth of mandatory spending may curtail congressional power, but that certainly does not mean that an indiscriminate slashing of entitlements will redound to Congress’s benefit. Budget brinksmanship by House Republicans was so successful in 2011 that it won them a wide range of changes in substantive law, but similar brinksmanship in 2013 was such a failure that their best move was to agree to a two-year budget resolution, thus preemptively giving up that source of leverage the following year. And the success (from Congress’s point of view) of the Cooper-Church, Case-Church, and Byrd amendments does not mean that Congress will inevitably come out smelling like roses when it cuts off funds for military conflicts. The relevant factor in all of these cases is the politics of the day, and how well the houses and members of Congress are able to use these tools to engage in the public sphere. Like all potent tools, the power of the purse can be used well or poorly.

Moreover, the highly potent versions of these powers, although attention grabbing, are the limiting cases. But while government shutdowns, or even the zeroing-out of some particular program or salary, may be rare, the existence of those extremes—and the ability of Congress plausibly to threaten to go to those extremes—means that all other interbranch bargaining takes place in their shadow. The power of the purse, we have seen, can cast a very long shadow.


4

The Personnel Power

WE MAY ASPIRE, IN THE WORDS John Adams drafted for the 1780 Massachusetts Constitution, to live under “a government of laws and not of men,”1 but it would take an act of willful blindness to deny that the content of the substantive rules that govern our behavior depends significantly on the men and women who promulgate, adjudicate, and enforce them. It matters greatly who controls the levers of power—this is why we care so much about elections to Congress and the presidency. And it also explains why congressional power over who staffs executive agencies, independent agencies, and the federal judiciary matters so greatly. Personnel and policy are not the same thing, but having a say in personnel choices is certainly one of the ways in which Congress gets a say in policy matters. This chapter therefore considers Congress’s role in appointing, removing, and impeaching officials in the other branches.

Historical Development

The development of legislative control over the personnel of the state is tied to the struggle for responsible government in Britain. As the leading historical treatment has defined it, responsible government is “those laws, customs, conventions, and practices that serve to make ministers of the King rather than the King himself responsible for the acts of the government, and that serve to make those ministers accountable to Parliament rather than to the King.”2 Vernon Bogdanor has described responsible government as “the most important of the [constitutional] conventions to develop in the eighteenth century,”3 but understanding this development requires some attention to the preceding century.

To be sure, there were moments even earlier than the seventeenth century at which Parliament forced monarchs to dismiss odious servants. In particular, the procedure later known as impeachment arose out of the Plantagenet tumult of the fourteenth and fifteenth centuries,4 and it was used against various ministers of Edward III, Richard II, and Henry VI, with eighteen royal officers and judges being impeached and convicted between 1376 and 1397 alone.5 For example, in 1386 Parliament asked Richard II to remove the Earl of Suffolk from the chancellorship, accusing him of mismanagement of Crown finances, among other sins. Richard supposedly replied that he would not “remove the meanest scullion from his kitchen” upon parliamentary request, but Parliament’s refusal to move on to any other business, combined with a (not terribly subtle) reference to the 1327 deposition of Edward II, convinced him to reverse course. The king removed Suffolk from office; once it was clear that the king would no longer protect him, Parliament impeached, convicted, and briefly imprisoned the earl.6 Henry IV, who deposed Richard in 1399, was apparently more eager to remain in Parliament’s good graces; in 1404, he removed from his service several officials and his confessor upon Parliament’s request.7

But these medieval precedents were isolated instances in the midst of tumultuous reigns. There was certainly no entrenched general principle of responsibility to Parliament, and the use of impeachment as a mechanism of removal required Parliament to make a plausible argument that the odious official was guilty, not simply of misgovernment, but of treason,8 which made impeachment “a poor instrument for controlling the King’s policies.”9 Impeachment fell entirely into disuse under the Tudors, supplanted by bills of attainder. The explanation for this shift, as James Fitzjames Stephen noted, sounds in royal power: an impeachment, which required a trial but not royal assent, was useful for punishing those whom the monarch wanted to protect, but “[i]f the King himself wished to punish a minister a bill of attainder was more convenient than an impeachment because it superseded the necessity for a trial.”10 The complete replacement of impeachment by attainder during the Tudor dynasty is evidence that only officials who had made themselves obnoxious to the king or queen were punished; in no sense were the ministers responsible to Parliament.

Parliament was not, however, entirely subservient to the Tudor monarchs, and I have elsewhere traced the developments in late-Tudor parliamentary procedure that enabled the House of Commons vigorously to push back against the Stuart Crown.11 In doing so, Stuart Parliaments made creative use of constitutional principles that had been developing for centuries. The first of these principles was that the king always acted through servants—that is, royal commands, to be effectual, had to bear the Great Seal, the Privy Seal, and/or the Signet, which could only be applied by officials in the Chancery, the Exchequer, or the Secretary’s office, respectively.12 And second was the principle that the king himself could do no wrong.13 This second principle, as Blackstone would later explain it, entailed that “whatever may be amiss in the conduct of public affairs is not chargeable personally on the king; nor is he, but his ministers, accountable for it to the people.”14 The first principle entailed that there was always some minister—discoverable at least in theory if not always in fact—to hold accountable, since the king could do nothing without the assistance of some servant. Combined, these principles would come to mean that there was always a servant of the Crown, subject to parliamentary jurisdiction, who could be held responsible for any wrong done in the king’s name. Over time, royal servants who knew they would be held responsible by Parliament for the policies of the Crown insisted on the power to determine those policies, resigning from royal service if their advice was not taken. Over the course of the seventeenth and eighteenth centuries, these practices solidified into the conventions of responsible government.

Shortly after ascending to the English throne, James I faced parliamentary demands for a greater say in the composition of his government. James insisted that he would allow no such thing, and, in large part due to his weariness with parliamentary meddling in issues of royal prerogative, no Parliament met between 1614 and 1621.15 When financial necessity compelled him to call a new Parliament in 1621, the House of Commons assembled in a combative mood.16 The House in 1621 arrested seven Crown servants and expelled three from sitting in the House; it also revived the power of impeachment, sending Sir Francis Michell and Sir Giles Mompesson (both commissioners charged with enforcing royal patents), as well as Sir Francis Bacon, the Lord Chancellor, to the House of Lords to be tried. The Lords pronounced sentences upon all three of them (Mompesson in absentia, as he had fled to France).17 When it appeared that the Commons might impeach Henry Montagu, the Lord Treasurer, James insisted that impeachment should be reserved for corruption, not for mere error. The House, cognizant that the king could dissolve Parliament at will, refrained from going after Montagu.18

Here we can see the link between impeachment and the topic of the previous chapter, the power of the purse. The monarch could forestall impeachment by dissolving Parliament, but doing so meant abandoning any hope of receiving supply from Parliament. Thus, the king’s ability to protect his servants was directly proportional to his financial independence, a fact of which both the Crown and Parliament were increasingly acutely aware. Thus, the remainder of those punished by the 1621 Parliament were “extortionists and receivers of bribes”19—not men whom the king was eager to protect—and that Parliament was dissolved in 1622. But when the expenses of foreign adventuring forced James to call another Parliament in 1624,20 the houses resumed their attacks on royal officials, including the new Lord Treasurer, the Earl of Middlesex.21 Middlesex was sentenced by the Lords before the new supply bill was passed; as soon as it was, James prorogued Parliament.22

James’s reign also saw the opening salvos in another sort of dispute over personnel—that over judges. Although a well-defined judicial role began developing in England as early as the thirteenth century,23 judges remained in many ways royal servants like any other.24 It was this long-standing role to which James appealed when, in 1607, he summoned the common-law judges to berate them for deciding that they had jurisdiction to determine the jurisdiction of the ecclesiastical courts.25 James insisted that, as “the Judges are but the delegates of the King,” the king could take upon himself the determination of legal cases.26 Edward Coke (at least in his own famous, but likely overstated, telling)27 stood up to his sovereign, asserting that judgments at law could only be issued by the courts of law, and by judges learned in the “artificial reason and judgment of law, … which requires long study and experience, before that a man can attain to the cognizance of it.”28 Regardless of what actually passed between the king and his chief justice in 1607, James always had the upper hand. In 1616, he removed Coke from office, at least partly out of frustration at Coke’s elevation of the common law, and therefore of the law courts, at the expense of royal prerogative.29 Indeed, James and his son both frequently removed judges of the common-law courts for decisions they disliked.30

Nevertheless, in Coke’s pushback against James, we can see nascent ideas about judicial independence from the Crown. More importantly, in Parliament’s revival of impeachment and use of it to attack ministers of the Crown, at least one of whom must be responsible for any abuse, since the king himself must be blameless, we can see significant steps toward ministerial responsibility to Parliament.

This practice only picked up steam under Charles I, who saw two successive favorites impeached by the House of Commons. The Duke of Buckingham, who had been James’s favorite at the end of his life, managed to strengthen his position even more in the court of James’s son.31 Buckingham was therefore the natural—and largely justifiable—target for parliamentary ire at Charles’s expensive policies and highhanded tactics.32 And one of the principal complaints directed at Buckingham was the extravagant number of important (and lucrative) offices of state with which Charles entrusted him. Complaints against Buckingham began in the first Parliament of Charles’s reign in 1625, and Hume speculated that “spleen and ill-will” aimed at the duke were responsible for that Parliament’s failure to grant Charles the funds he sought from it.33 Because he was still in dire need of funds, Charles called another Parliament the following year; instead of being more generous than its predecessor, this House of Commons, in the words of a contemporary observer, “fell upon the Duke, as the chief cause of all publick Miscarriages.”34 Charles angrily insisted: “I must let you know, that I will not allow any of my servants to be questioned amongst you, much less such as are of eminent place, and near unto me. … I see you specially aim at the duke of Buckingham. … [I] can assure you, he hath not meddled, or done any thing concerning the public or common wealth, but by special directions and appointment, and as my servant.”35 The king, that is, sought to undermine the theoretical foundations of the nascent principle of ministerial responsibility by insisting that he himself—he who could do no wrong—was responsible for the policies of which the House disapproved. Charles ordered the Commons to “cease this unparliamentary inquisition” and get on with the business of granting him supply.36 Instead, the Commons sent thirteen articles of impeachment against Buckingham to the House of Lords.37 Rather than allow his favorite to face a trial, and without having received the money he sought, Charles dissolved his second Parliament a month later.38

Without Parliament, Charles was increasingly forced to resort to prerogative taxation (that is, taxes levied without parliamentary consent), which was widely decried as unconstitutional. He also chose 1627 to begin a war with France, likely on Buckingham’s advice. Indeed, Buckingham led the expedition himself and lost two-thirds of his forces in a rout on the Île de Ré. The resultant expenses left Charles with no choice but to call a new Parliament in 1628,39 a Parliament that assembled “with the conscious and deliberate aim of vindicating English liberties.”40 In the midst of a controversy over the king’s response to the Petition of Right,41 Coke—who had reentered Parliament after James dismissed him from the bench—took to the floor of the House of Commons to say, “I think the Duke of Buckingham is the cause of all our miseries; … that man is the Grievance of Grievances: let us set down the causes of all our disasters, and all will reflect upon him.”42 Upon giving satisfactory assent to the Petition, Charles expected that he would then be granted supply, but the House was more inclined to take Coke’s advice. It quickly passed a resolution declaring that “the excessive Power of the Duke of Buckingham, is the cause of the Evils and Dangers to the King and Kingdom,”43 and it went to work preparing a lengthy and detailed remonstrance laying out Buckingham’s sins—real and imagined—in great detail.44 This (and a simultaneous remonstrance on the topic of illegal taxation) was the final straw: Charles prorogued Parliament, without having received most of the funds he sought.45

During the prorogation, Buckingham was assassinated by a disgruntled army veteran named John Felton.46 Felton made it clear that he was spurred on by the parliamentary charges against the duke: he admitted that reading the parliamentary remonstrance put the idea into his head, and he had even sewn several lines from the remonstrance into his hat to serve as explanation and justification in the event he was killed in the attack.47 But while Parliament was able to provide the charges against Buckingham, it was unable to carry out the sentence without royal cooperation, as Charles’s dissolution and prorogation had made clear. Indeed, William Fleetwood, a fellow disgruntled veteran who had become an opposition pamphleteer, had written in his account of the Île de Ré that he and several comrades had decided to assassinate Buckingham but then decided that it was better to let Parliament condemn him to death.48 What Fleetwood missed but Felton saw was that, as of the 1620s, a determined monarch could frustrate parliamentary justice.

Indeed, so determined was Charles that, after dissolving Parliament in 1629, he ruled without it for more than a decade.49 Although no courtier was able fully to replicate Buckingham’s monopoly of offices or primacy in Charles’s government, Thomas Wentworth (soon to be created Earl of Strafford), who had previously opposed Buckingham and therefore the Crown, entered Charles’s service and quickly rose in prominence, becoming the king’s chief councillor by the middle of 1639.50 The rising tide of discontent that led Charles to dissolve Parliament in 1629, as well as the new grievances accumulated in the intervening decade,51 meant that, when the financial burdens of the Bishops’ Wars in Scotland required the calling of Parliament in 1640, the members assembled in a combative mood. Charles dissolved the “Short Parliament” after a mere three weeks, when it became clear that it would demand redress of grievances before even considering granting supply.52 But before the year was up, financial necessity compelled him to call a new Parliament and to keep it in existence, even as it grew increasingly confrontational.

Indeed, one of the first actions of the House of Commons in the Long Parliament was to vote impeachments against Strafford and other royal officials.53 The articles of impeachment began by accusing Strafford of “traitorously endeavour[ing] to subvert the Fundamental Laws and Government of the Realms of England and Ireland, and instead thereof, to introduce an arbitrary and tyrannical Government, against Law,”54 and went on to accuse him of, inter alia, enriching himself at public expense, encouraging Roman Catholics, fomenting hostility between England and Scotland, and violating parliamentary privilege. As Roberts has noted, Strafford’s impeachment was not “the work of a faction, a party, or a handful of plotters”; rather, support for it (mirroring opposition to Crown policies) was widespread.55 What was most distasteful to the political nation was not the means but the ends: it was the exercise of strong unilateral Crown power in the service of policies that were high church, conciliatory toward Catholics, and pro-monopoly in economic matters that created the zeal for impeachment.56

But this also pointed to the problematic nature of impeachment as a mechanism for controlling royal policy. Strafford compellingly argued before the upper house that he had not, in fact, treasonously attempted to undermine the English constitution, as many of the actions he advised and undertook had clear precedents stretching back to the Middle Ages. Within the juridical procedures of an impeachment trial, many of the Lords were uncomfortable condemning Strafford, even as they were opposed to royal policy.57 With the impeachment proceedings collapsing, the House of Commons changed course and passed a bill of attainder against Strafford.58 The Lords, believing Strafford to be a “danger to the realm” even if he was not guilty of treason, followed suit.59 Charles threatened to withhold royal assent, and indeed promised Strafford that he would do so,60 but that promise proved hollow. In the face of public baying for Strafford’s head and the refusal of the Commons to grant supply until Charles assented to the attainder, he gave in.61 Hume reported that, upon learning the news, Strafford quoted Psalms: “Put not your trust in princes, nor in the sons of men: For in them there is no salvation.”62 He was beheaded in May 1641.

The Strafford attainder shows Parliament groping its way toward a principle of ministerial responsibility, not simply for illegal conduct, but for distasteful policy. But Parliament’s options remained limited: impeachment required a trial, and the Lords were deeply reluctant to convict a minister for treason over policy disagreements. What’s more, the king could short-circuit an impeachment trial by proroguing or dissolving Parliament, as Charles did to save Buckingham. Attainder, meanwhile, required royal assent, which was only likely to be forthcoming when (as was the case with Strafford) Parliament had an unusual degree of leverage over the king. As the confrontations between Charles and Parliament intensified in the months after Strafford’s death, the House of Commons began to look for other ways to ensure a voice in the composition of the ministry.

The year 1641 saw two important efforts by Parliament to gain a measure of control—or, at least, to limit Charles’s control—over the personnel of the state. First, in January the Lords petitioned that Charles begin commissioning royal judges during good behavior, rather than at the pleasure of the Crown.63 In other words, they wanted him to commit to removing judges only for misconduct, rather than being able to remove them for any reason (or none at all). Four days later, Charles announced to the Lords that he was “Graciously pleased to condescend” to their request,64 a promise that he in fact kept for the brief remainder of his reign.65 In addition, in the summer of that year a number of the leading members of the House of Commons pressed for a parliamentary voice in naming Crown servants.66 Although the Lords were unwilling to assent to so radical a proposal, the Commons did in December 1641 include in the Grand Remonstrance a somewhat scaled-down demand that Charles “vouchsafe to imploy such persons in your great and publick Affairs, and to take such to be near you in Places of Trust, as your Parliament may have cause to confide in.”67 As we shall see in more detail in the next chapter, Charles responded to the Grand Remonstrance by attempting to arrest the parliamentary ringleaders; the resulting public backlash drove him from London.68 The emboldened House of Commons, led by John Pym, now demanded that Charles employ only such ministers “as shall be recommended to Your Majesty, by Advice of both Houses of Parliament.”69 Pym and his colleagues mobilized public pressure to bring the Lords on board; in April 1642, they succeeded, and the Lords added their assent to the demand to nominate the king’s ministers.70 Edward Hyde penned a response for Charles, arguing that impeachment was the only legitimate means of parliamentary interference in the composition of the ministry.71 Charles simultaneously insisted that it was his prerogative to take advice in secret, thus frustrating any parliamentary inquiry into which royal servant to hold responsible in any given instance.72 The Civil War was certainly not fought solely, or even primarily, over the authority to name officers of state, but Charles’s insistence upon maintaining that prerogative in its strictest form both enraged parliamentarians and ensured that no one in Charles’s inner circle was likely to advise conciliation until it was too late.

Of course, the House of Commons’ waging war against and ultimately executing Charles I was a vigorous denial of the proposition that the king can do no wrong. The parliamentarians’ best attempts to surround it with the trappings of legality notwithstanding, the act can only be understood as revolutionary.73 Partially because he refused to allow Parliament a greater say in the selection of his ministry, Charles lost the entire government, and, indeed, his life.

The great irony of the Commonwealth was that Parliament under Charles had never sought to exercise executive powers itself; it simply wanted those powers to be exercised by royal officials who were acceptable and responsive to it. But the outcome of the Civil War was, in fact, government by parliamentary committee.74 Importantly, as Roberts has suggested, the Commonwealth inculcated in parliamentarians certain “habits” of control over the state, habits that would survive the Restoration.75 While the experience of the Commonwealth would make parliamentarians wary of government by parliamentary committee, or even of demanding a role in naming the king’s servants, it would also accustom them to demanding some measure of oversight over those whom the king chose as his servants. After the Commonwealth, “Englishmen never again placed the executive power immediately in Parliament. Yet they never ceased criticizing in Parliament those to whom the King entrusted it.”76

The potency of such criticism was demonstrated early in the reign of Charles II. Edward Hyde, Charles I’s servant and pamphleteer, had served Charles II in exile and returned with him in May 1660 as his Lord Chancellor. The following year, Charles created Hyde Earl of Clarendon.77 But, as noted in the previous chapter, the Second Anglo-Dutch War soon undermined both public and parliamentary goodwill toward the restored monarch, and Clarendon took the brunt of the blame. By the summer of 1667, it became clear that “parliament would be impossible to manage unless [Clarendon] had gone” from office.78 Charles ordered him to surrender the chancellor’s seals.79 More pointedly, in exchange for grants of supply and support for his policies, Charles agreed to support the impeachment of Clarendon.80 In November of that year, Clarendon fled into exile in France.81 Although many of Clarendon’s opponents were opportunists, seeking to gain office when he fell, the impeachment nevertheless had a republican educative function, showing members of Parliament how legislative inquiry could be used to supervise the government.82

One of those who profited from Clarendon’s fall was the second Duke of Buckingham, the louche son of Charles I’s assassinated favorite. But as fates and alliances churned, he, too, soon found himself on the outs with Parliament. The proceedings against the second Buckingham mark an important turn in parliamentary practice, even if it was not fully perceived at the time. In January 1674, the House of Commons petitioned Charles “to remove the Duke of Buckingham from all his Employments that are held during his Majesty’s Pleasure, and from his Presence and Councils for ever.”83 The move echoed the language used by the House to petition the Crown for redress of grievances, rather than the language used in impeachment. This was highlighted several weeks later, when the Commons narrowly voted not to request the concurrence of the Lords in the matter but rather to address it to the Crown directly.84 By petitioning the Crown directly, the Commons dispensed with the need for a trial, along with the need for juridical forms and standards attendant upon impeachment. Relatedly, they dispensed with the idea that Buckingham should be deprived of anything more than the offices he held at the pleasure of the king—here was a theory that a politically accountable legislative body could hold a political officer responsible for poor policy, without purporting to judge him guilty of treason or deprive him of his life, liberty, or property. Moreover, the Lords were cut out entirely; on the view expressed by the Commons in 1674, ministers of the Crown should be responsible to their house alone. As with attainder, however, it suffered from the defect that the king could ignore it—so long as he did not need money. Mere days after the Commons sent their petition against Buckingham to the king, Charles announced the conclusion of a treaty ending the Third Anglo-Dutch War. No longer in need of funds, he prorogued Parliament immediately.85

The wheel of patronage continued to turn, and Buckingham was soon replaced in Charles’s confidence by the Earl of Danby. As noted in the previous chapter, Danby himself was impeached by the House of Commons in 1678 for, among other things, violating specific appropriations provisions. Soon thereafter, Charles dissolved Parliament and called a new election. As Roberts notes, “The election of February 1679 has the distinction of being the first in English history in which the character, conduct, and future of the King’s first minister played an important role.”86 It did not go well for Danby. When the newly returned Parliament sought to revive the impeachment against Danby, Charles set off a constitutional firestorm by claiming to have pardoned him. Forced to retreat, Charles allowed his former first minister to spend the next five years in the Tower of London.87

Importantly, Danby became a cautionary tale for other royal servants, some of whom began refusing to carry out direct commands of the king, for fear of parliamentary reaction. “No longer could the King exact obedience from his servants in doubtful matters, for neither his commands nor his pardons offered them protection; neither could he act himself, for ‘the King can do no ministerial act.’”88 The consequence, by the end of the reign of Charles II, was a Whig constitutional theory that made the king’s ministers responsible to Parliament, not simply for the legality, but also for the wisdom of all actions taken by the Crown. On this theory, ministers had a duty to resign from Crown service before carrying out actions odious to the people as represented in Parliament, and the king had a duty to dismiss ministers who had lost the confidence of Parliament.89

It is also worth noting the tight grip that Charles II maintained on the judiciary for most of his reign. For the first few years after the Restoration, Charles continued his father’s practice of appointing judges during good behavior.90 But by 1668, he had “quietly reverted to the practice of appointing judges during pleasure.”91 And beginning in the mid-1670s, he began summarily replacing judges with those who “would doubtless support the king in [the] future against Parliament,”92 a trend that continued through the remainder of his reign and into his brother’s brief tenure. A sequence of events bridging the two reigns serves to make this plain. In 1682, Charles initiated quo warranto proceedings to strip the City of London of its charter. This was a bold attempt by the monarch to assert royal control over the city and to eliminate its long-standing rights and privileges.93 In order to ensure success, during the pendency of the case Charles removed Justice William Dolben and Lord Chief Justice Francis Pemberton from the King’s Bench. Dolben was replaced by Francis Wythens and Pemberton by Edmund Saunders, both of whom were deeply loyal to the Crown. Indeed, Saunders had drawn up the pleadings for the Crown in the quo warranto action before he was placed on the bench to decide that very case.94 The king won unanimously.95 Saunders, who had been too ill to attend when the judgment was rendered—but whose agreement was noted by his colleagues—died a week later.96 Charles replaced him with the equally loyal George Jeffreys. Two years later, after James II had assumed the throne, Lord Chief Justice Jeffreys (joined by Wythens, among others) would go on to preside over the trials arising out of the Monmouth Rebellion in 1685. Owing to their haste and procedural irregularities, and to the severity of the sentences, these trials are known to history as the “Bloody Assizes.”97

As noted in the previous chapter, Parliament met only very briefly at the beginning of the reign of James II. Indeed, had he allowed Parliament to meet, it might have been satisfied with impeaching some of his servants, rather than deposing him.98 But he did not, and once again several aspects of the post-1688 Revolution Settlement are worth emphasizing. First, following a report by a special committee of the House of Commons finding that the judgment against the City of London in the quo warranto proceeding was “illegal, and a Grievance,”99 William and Mary assented to a statute voiding the judgment and restoring the city’s traditional rights and privileges.100 Second, the new monarchs began voluntarily appointing judges during good behavior, rather than at the pleasure of the Crown.101 This arrangement was formalized in 1701 by the Act of Settlement, which provided that, beginning with the Hanoverian succession, “Judges Commissions [shall] be made Quam diu se bene Gesserint [during good behavior] and their Salaries ascertained and established but upon the Address of both Houses of Parliament it may be lawfull to remove them.”102 And finally, the move toward ministerial responsibility to Parliament continued apace.

This last development was aided in no small part by those aspects of the Revolution Settlement, discussed in the previous chapter, that made the Crown increasingly dependent on Parliament for annual grants of supply. Partisan rancor ran high in the post-Revolution Parliaments, with each party seeking, not a proportional share, but rather a monopoly of offices.103 This was buttressed by the gradual growth of two norms: first, the House of Commons’ addresses against royal servants were increasingly meant for public consumption, not simply for the king’s eyes.104 And second, ministers whose advice was not followed were increasingly willing to resign from royal service rather than publicly defend policies of which they disapproved.105 Combined, these changes were decisive for the development of responsible government. The Crown needed money, and only Parliament could grant it. Parliament was unwilling to grant supply to a Crown whose servants it distrusted. And political leaders were unwilling to serve a Crown that did not follow their advice, preferring instead to resign and take their case to the people. The result was dramatic: by 1697, the Whigs, who controlled Parliament, had a monopoly on high offices of state. William would have preferred a mixed ministry, but that option was no longer available: “[Whigs] alone could successfully manage his business in Parliament, could win him votes of supply, could secure him loans in the City. Only slowly, reluctantly, and painfully did he come to see that the logic of parliamentary supremacy required him to employ ministers in whom Parliament could confide. It was also his unhappiness to discover that Parliament would not confide in a ministry of men drawn from all parties. … He therefore had to choose his ministers from the dominant party in Parliament.”106 This constitutional theory, which was Whiggish in its origins, soon came to dominate Tory thinking as well. The 1698 elections returned a House of Commons that, if not dominated by the Tories, was at least hostile to the Whig ministry. Charles Montagu, the Whig chancellor of the exchequer and first commissioner of the treasury, resigned both posts in 1699, and the remainder of the Whig leaders followed suit.107 By the middle of 1700, William—after his attempts to create a mixed ministry were thwarted by the unwillingness of Whigs to work with Tories, and vice versa—recognized the need to create a Tory ministry.108 Both parties were now firmly committed to responsible government rather than Crown prerogative, and the king’s ability to choose his own servants was largely at an end.109

Further buttressing parliamentary power was an effort to limit “placemen,” members of Parliament who also held offices of trust or profit under the Crown. The concern was that the promise of royal patronage would induce members to support the Crown, thus allowing the monarch to get his way through parliamentary undertaking. Although there had been place bills—attempts to prevent the introduction of placemen by making parliamentary membership incompatible with royal service, sometimes also known as self-denying bills—introduced on a semiregular basis since 1641,110 they had either failed in Parliament, been denied royal assent, or been hastily abandoned. The Revolution Settlement changed this: the Act of Settlement contained a sweeping prohibition on any “Person who has an Office or Place of Profit under the King or receives a Pention from the Crown” from sitting in the House of Commons.111 Indeed, this provision was a little too sweeping: it prevented royal interference in Parliament at the expense of parliamentary leaders’ ability to assume positions of power under the Crown. Before that provision could come into effect, it was repealed by the 1705 Regency Act. In its place, the act created a more nuanced scheme: no one could sit in the House of Commons while simultaneously holding certain enumerated Crown offices, a pension at the pleasure of the Crown, or any Crown office created after 1705. Moreover, any member of the House who accepted any “Office of Profit from the Crown” voided his election; however, so long as the office was not one of those enumerated incompatible offices, he could stand for reelection and, if reelected, hold both positions.112 This struck a better balance for Parliament: it could prevent royal co-optation of its members while still preserving their ability to hold high offices of state.113

In addition to assenting to the Regency Act, Queen Anne made clear that she had thoroughly assimilated to the House of Commons’ greatly increased control over the composition of the ministry when, in 1710, she decided that she could no longer live with the extant Whig government: she replaced the Whigs with Tories and then immediately dissolved Parliament. The 1710 general election would decide who governed Britain.114 Anne had the political nation with her—the Tories routed the Whigs and remained in power.115 But it was clear that the combination of the power of the purse and partisan alliances had won out over royal prerogative: the monarch would henceforth find it necessary to staff her government with the leaders of the party that controlled the House of Commons. Increasingly, this group of royal servants would be referred to as the Cabinet Council and would assume collective political responsibility for the actions of the Crown.116 By 1717, George I stopped attending meetings of his cabinet on the grounds that he had no real voice in making the decisions of his government.117

It may not have escaped attention that this chapter has yet to use the title “prime minister,” which today is most closely associated with Crown government. The title of prime minister was, in fact, unknown to the law until the twentieth century; the first legislation mentioning the title was the 1917 Chequers Estate Act, which designated Chequers as the official country residence of the prime minister of the day.118 Although there is a case to be made for using the term as early as Clarendon under Charles II, Robert Walpole is generally regarded as the first prime minister, serving under George I and George II from 1721 to 1742.119 The constitutional history of the eighteenth century consists largely in working out the details. But the general outlines were clear: Crown authority was exercised by the cabinet, presided over by an increasingly powerful prime minister; the cabinet was collectively responsible to Parliament; cabinet members would be drawn from the leaders of the party that had a majority in the House of Commons; and the monarch’s personal discretion over both personnel and policy would be gradually but inexorably constricted.

The English colonies across the Atlantic were keen observers of the politics of the mother country, and eighteenth-century colonial legislatures, in particular, were eager to press for some of the same gains that the metropolitan Parliament had made in the previous century. Two American colonies were significant outliers when it came to personnel: by the terms of their royal charters (both issued by Charles II), Connecticut and Rhode Island both had elected governors and judges, in addition to the elected assemblies that were present in all of the colonies.120 In the other colonies, the governors tended to be vice-regal, in both their formal powers and their outlooks.121 In theory, this meant that the governors had broad authority over the appointment and removal of colonial officials.122 But in practice this power came under pressure from two different directions. On one side, imperial authorities in London limited governors’ discretion, both by requiring that certain appointments be made only with the advice and consent of the colony’s council123 and by reserving for themselves the right to make certain appointments, including the chief justiceship.124 By the early 1750s, most of the significant colonial patronage was concentrated in the hands not of the governors but of the Earl of Halifax, the powerful president of the Board of Trade.125 From the other direction, colonial assemblies were asserting increasing authority over appointments to colonial offices. Unsurprisingly, perhaps, this began with an assertion of control over those officials responsible for colonial finances. In nearly all of the colonies, the assemblies asserted the power to fill the post of treasurer, and in several colonies, they successfully pressed for the right to fill other revenue posts as well.126 In South Carolina—the colony that gave us the Wilkes Fund Controversy, discussed in the previous chapter—the colonial House of Commons “succeeded in obtaining virtually complete control over all officers concerned in handling revenues arising from South Carolina laws.”127 The Georgia House of Commons, following South Carolina’s lead, began in the mid-1760s to create new customs offices and to fill them with its own appointees.128 Several colonies had a regular practice of making the Speaker of the lower house of the assembly the treasurer for the colony as well.129 And assembly control over the appointment of these officers could have significant implications: in North Carolina in the early 1770s, the two state treasurers ignored the order of the governor to collect a certain tax, instead obeying the assembly’s order to suspend collection of that tax.130 In addition, several colonial assemblies passed laws establishing qualifications for, and limiting the tenure of, civil and even military offices.131 Thus, although there were significant variations among colonies,132 it is clear that by the time of the Revolution many of the assemblies were asserting substantial and meaningful control over who held colonial office.

It was widely accepted that colonial governors had the right to appoint those judges who were not appointed by imperial authorities in London, but, for much of the eighteenth century, there was “no uniform practice” as to the tenure of judicial offices.133 Despite instructions from the Crown that judges should be appointed at pleasure, a number of governors appointed judges during good behavior. Moreover, in the late 1750s and early 1760s, several colonial assemblies passed statutes prescribing good-behavior tenure for judges. Imperial authorities were not pleased, and they both disallowed those statutes and threatened removal of any governors who issued good-behavior commissions to judges.134 In New York and New Jersey, the assemblies threatened to withhold the salaries of any judges commissioned at the pleasure of the Crown; when Governor Josiah Hardy of New Jersey gave in and issued good-behavior commissions, he was removed from his post in 1762, and Attorney General Charles Yorke declared the judges’ commissions void.135 The Crown position on judicial tenure was a “lingering grievance” in a number of the colonies in the 1760s and 1770s.136

As we saw in the previous chapter, this grievance found airing in the Declaration of Independence’s complaint that George III “made Judges dependent on his Will alone, for the Tenure of their Offices, and the Amount and Payment of their Salaries.”137 The Declaration also evinced a more general antipathy toward royally appointed officers in the colonies, using language tinged with Old Testament resonance: “He has erected a Multitude of new Offices, and sent hither Swarms of Officers to harass our People, and eat out their Substance.”138 Note that the concern is not simply about the number of colonial officers but about the fact that they were “sent hither”—that they were externally imposed. If the Revolutionary rallying cry of “No taxation without representation!” sounds in the conditions of legislative legitimacy, then this anti-swarming language, at least in part, makes a similar point about the conditions of executive and judicial legitimacy.

The national government under the Continental Congress did not have much of an executive, of course, but a few developments are worth noting. In 1775 and 1776, the Congress established a number of committees to transact the basic business of the confederation;139 as the war dragged on, it became clear that some separate institution tasked with administrative work would be useful. In the late-1770s, Congress experimented with Boards of War, Treasury, and Admiralty, whose memberships were a mixture of members of Congress and commissioners appointed by Congress; these boards also hired their own staff members.140 Finally, in 1780 Congress empowered a committee “to report a plan for the revision and new arrangement of the civil executive departments of the United States under Congress.”141 Upon its recommendation, Congress created four executive departments (Foreign Affairs, Finance, War, and Marine)142 and appointed their heads.143 Robert Morris, the superintendent of finance, was given the power to hire and dismiss his own subordinates only because he insisted upon it as a condition of accepting the office.144 The Articles of Confederation, which came into effect in 1781, also had a few relevant provisions. First, they provided Congress with the authority to “appoint such … civil officers as may be necessary for managing the general affairs of the United States under [Congress’s] direction.”145 Second, the Congress was to appoint all naval officers and all high-ranking army officers, with the lower-ranking army officers to be appointed by the legislature of the state that raised the regiment.146 And third, there was an incompatibility provision: no member of the Continental Congress could simultaneously hold “any office under the United States, for which he, or another for his benefit, receives any salary, fees or emolument of any kind.”147 It was widely understood that judicial business under the Articles would be handled by state courts—the Articles allowed Congress to set up admiralty courts and, through a complicated process, to form a court out of its own body to resolve cases between two or more states.148 Neither of these provisions played a significant role in the government of the confederation.

Early republican state constitutions took a variety of approaches to personnel, but the legislature had a strong role across the board. This should not be surprising, as early republican governors were notoriously weak—in Gordon Wood’s words, “Americans’ emasculation of their governors lay at the heart of their constitutional reforms of 1776.”149 In most of the states, the governors (called “presidents” in some)150 were appointed by the legislature. The 1777 New York and 1780 Massachusetts Constitutions were the first to provide for popular election of the governor; New Hampshire and Vermont followed suit with their 1784 and 1786 revised constitutions.151 Moreover, in most states the governors had little or no role in the lawmaking process: only in South Carolina between 1776 and 1778 did the executive have an absolute veto, mirroring that which the Crown had possessed.152

Although there was substantial variance across states, legislatures took a significant role in appointment matters as well. In no state did the governor or president exercise the appointment power alone.153 At one end of the spectrum were North Carolina and New Jersey, whose constitutions “wrest[ed] every bit of control over appointments away from the governors” and gave it to the legislatures.154 In some sense, Maryland and Pennsylvania were at the opposite extreme: with the exception of legislatively appointed treasurers (as noted in the previous chapter, nine states had legislatively appointed treasurers), the executive was empowered to fill all of the major civil and military offices.155 But in neither case did the executive act unilaterally: in Maryland, appointments required the advice and consent of the five-member executive council (whose members were appointed by the assembly),156 and in more democratic Pennsylvania, the appointing power resided in the president and the twelve-member, directly elected council, acting jointly.157 In other states, the legislature appointed some officers, while the governor (generally with the advice and consent of the council) appointed others.158 New York made use of an unusual “council of appointment,” consisting of four members of the upper legislative house and presided over by the governor, who could only cast a vote if the four members were evenly divided.159 The differences between the states are less significant than the states’ key similarity: in every state, some legislative voice—and, in most states, a major legislative voice—was seen as crucial in appointments. The states also evinced their fear of the corrupting possibility of placemen: nearly every state prohibited members of the legislature from serving in executive positions.160 (The 1780 Massachusetts Constitution, perhaps wisely, included Harvard professors on the list of those offices incompatible with legislative service; this disability was not removed until 1877.)161

Executive authority was also largely removed from judicial tenure. Most republican state constitutions specified that judges were to serve during good behavior, although Pennsylvania and New Jersey established fixed tenures (with the possibility of reappointment), and New York had a mandatory retirement age of sixty.162 And even for nonjudicial officials, executive control over removal was limited. Some states, like Maryland, gave good-behavior tenure to officials other than judges;163 Pennsylvania even specified that some officials (registers of wills and recorders of deeds) served “at the[] pleasure” of the legislature.164 New York specified that military officers were appointed during pleasure, with the implication that the relevant pleasure was that of the governor,165 and South Carolina did the same for justices of the peace.166 In addition to these tenure provisions, many of the state constitutions provided specific removal mechanisms, including, but not limited to, impeachment.

The growth of other mechanisms of ministerial responsibility to Parliament had led to impeachment’s largely going out of style in London in the early years of the eighteenth century; as a result, the American states had no widely understood model to follow, which may explain why they adopted a number of different approaches to the practice.167 But crucially, nearly every state explicitly provided for some impeachment mechanism. New York, for example, allowed the lower legislative house, by a two-thirds vote, to impeach “all officers of the State, for mal and corrupt conduct in their respective offices.” Impeachments were to be tried before a special court consisting of the senators, the chancellor, and the judges of the supreme court, which also needed a two-thirds vote to convict, and punishment could extend no further than removal from office and disqualification from future officeholding.168 In Massachusetts, the lower legislative house impeached before the upper house for similarly described offenses, and the available punishments were similarly limited, but there were no supermajority requirements.169 In unicameral Pennsylvania and Vermont, the assembly impeached before the governor and council; moreover, both specified that officers could be impeached either during their time in office or after their resignation or removal for maladministration.170 Virginia and Delaware added the twist that the chief executive of the state could only be impeached after he had left office, although “others, offending against the State, either by mal-administration, corruption, or other means, by which the safety of the State may be endangered” could be impeached while in office.171 Finally, a number of states provided legislative removal mechanisms other than impeachment. Delaware provided that “all officers shall be removed on conviction of misbehavior at common law, or on impeachment, or upon the address of the general assembly.”172 Maryland provided that state judges and the chancellor “shall be removed for misbehaviour, on conviction in a court of law, and may be removed by the Governor, upon the address” of two-thirds of each house of the assembly.173 Pennsylvania and Vermont provided for legislative removal of judges without impeachment for “misbehaviour” and “mal-administration,” respectively.174 In Massachusetts and New Hampshire, the chief executive, with the consent of the council, could remove judges “upon the address of both houses of the legislature.”175 South Carolina removed the element of executive discretion, providing in its 1776 constitution that judges and various executive officers “shall be removed” upon the address of both legislative houses.176 When it revised the constitution in 1778, the state kept the provision for judges but eliminated it for the executive officers, opting instead to reduce their tenure from good behavior to a fixed, two-year term.177

The delegates gathered in Philadelphia in 1787, then, had a number of models of the personnel power from which to work. The decision to create a chief executive who did not owe his appointment to support in Congress necessitated a different distribution of the power from that existing in Britain or in most of the states, and indeed most of the delegates at Philadelphia seemed convinced that the president should have a greater role in appointments than the chief executive in most of the states had.178 As we have seen, however, the lessons of the Stuarts loomed large in the new Republic, and fear of an overweening executive balanced fear of an impotent one. In particular, the authors of the new constitutional order sought to ensure that gains in responsibility were not sacrificed on the altar of presidential power. The solution they settled upon was a division of responsibility, with some mechanisms to ensure officers’ accountability to the president, some to ensure their responsibility to Congress, and some to be worked out in the politics of the moment.

The Constitution provides that

[The president] shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.179

Note that there are, in fact, three different appointment mechanisms here: the appointment of principal officers by the president, with the advice and consent of the Senate; the appointment of inferior officers, which Congress may vest in the president, the courts, or the heads of departments; and recess appointments, which the president can make unilaterally but which come with an expiration date. Note also that while the president may generally be the constitutional first mover in appointments, it was Congress that created and structured most of those offices in the first place. Thus, while the Constitution’s text clearly contemplates the existence of ambassadors, judges, heads of departments, and so on, it leaves to Congress the details of what departments to create and how to structure them. Famously, it also leaves the structure of the federal judiciary up to Congress: other than a supreme court (of unspecified size), the Constitution simply gives Congress the power “to constitute Tribunals inferior to the supreme Court” and provides that the federal judiciary shall be composed of the Supreme Court and “such inferior Courts as the Congress may from time to time ordain and establish.”180 This was a consequence of deep disagreement at the Constitutional Convention over whether lower federal courts should exist at all, or whether most litigation should progress through the state courts, with the federal Supreme Court there to ensure that, in matters of federal law, the states’ centrifugal tendencies did not get out of control.181 In addition, the Constitution reflects the concerns about placemen that we saw gaining traction with the Revolution Settlement and reflected in the Declaration of Independence, the Articles of Confederation, and the states’ republican constitutions: “[N]o Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office.”182

As far as removals from office go, the Constitution provides an impeachment mechanism: “The President, Vice President and all civil Officers of the United States” may be impeached for “Treason, Bribery, or other high Crimes and Misdemeanors.”183 The House of Representatives has the sole power of impeachment, and all impeachments are tried before the Senate, which requires a two-thirds vote to convict. Upon conviction, impeached officers are removed from office; they may also be disqualified from holding future office, but the penalties can extend no further (although they are still subject to criminal prosecution and/or civil liability arising out of the same conduct). The president’s pardon power does not extend to impeachments, and when the president himself is impeached, the chief justice presides over the Senate trial.184 Aside from the impeachment provisions, the Constitution says nothing about the removal of officers; it does, however, provide that federal judges are to have good-behavior tenure.185

Reflecting some measure of discontentment with the state constitutions’ vesting the appointment power largely in the legislatures, Hamilton, writing as Publius, asserted that “one man of discernment is better fitted to analyze and estimate the peculiar qualities adapted to particular offices than a body of men of equal or perhaps even of superior discernment.”186 The reason, Hamilton thought, was that a single person would feel a stronger duty to invest resources in investigating an appointment for which he alone was responsible; moreover, a single person would have “fewer personal attachments to gratify.”187 To critics like Luther Martin, this singularity of responsibility was precisely the problem: “[T]his was giving the President a power and influence, which together with the other powers, bestowed upon him, would place him above all restraint or controul. In fine, it was urged, that the President as here constituted, was a KING, in every thing but the name.”188 But, retorted Hamilton, all of the benefits of a singular appointer “derived from the power of nomination” alone.189 The Senate’s check would have the effect of disciplining any latent monarchical tendencies. Indeed, Hamilton anticipated that the Senate’s check would do most of its work below the surface, by preventing the president from even nominating unfit men for office.190

One other claim of Hamilton’s is worth noting, for the light that it sheds on offices in the early Republic. In explaining the role of the Senate in appointments, Hamilton wrote: “The consent of that body would be necessary to displace as well as to appoint. A change of the Chief Magistrate, therefore, would not occasion so violent or so general a revolution in the officers of the government as might be expected if he were the sole disposer of offices. Where a man in any station had given satisfactory evidence of his fitness for it, a new President would be restrained from attempting a change in favor of a person more agreeable to him by the apprehension that a discountenance of the Senate might frustrate the attempt, and bring some degree of discredit upon himself.”191 At first blush, this claim seems odd coming from the man usually regarded as the high apostle of executive power: was Hamilton in fact asserting that the consent of the Senate was necessary for the removal of executive officers? Seth Barrett Tillman has suggested that the answer is no; in context, he argues, “to displace” meant to remove and appoint a replacement, for which the consent of the Senate was undeniably necessary.192 In that case, why would Hamilton find it necessary to make this point? The answer is that, given the structure of the early national administration, there were very few circumstances in which a chief executive would be comfortable removing an officer when he was not sure he could displace him (in Tillman’s understanding of the word). Put simply, there were precious few federal officers. As noted in the previous chapter, the 1789 organic statutes for the Foreign Affairs and War Departments provided simply for a secretary and a chief clerk; the Treasury Department received the comparatively opulent staff of six, including the secretary.193 Away from the capital, federal officials were even thinner on the ground: aside from a tax collector, a federal marshal, and a U.S. attorney, there might be no federal executive officers in an entire state.194 Under those circumstances, removal without a replacement in hand might well have left no one to execute federal laws or promulgate federal policies in certain areas.195

This is important background against which to read the much-discussed “Decision of 1789,” the name given to the debate in the First Congress over whether the president possessed unilateral constitutional authority to remove executive officers. As Madison originally drafted the three organic statutes, they specified that the secretaries were removable by the president alone; this provision was dropped, but attempts to insert a provision specifying that removals required the advice and consent of the Senate were defeated.196 In the end, none of the three statutes contained an explicit removal provision; instead, each provided in nearly identical language that a specified underling (the chief clerk for Foreign Affairs and War; the assistant to the secretary for Treasury) would have custody of the department’s records “whenever the Secretary shall be removed from office by the President of the United States, or in any other case of vacancy in the office of Secretary.”197 The debate was extensive, largely focusing on the constitutional question of removal authority, and the series of votes was complex.198 Opinion is divided as to whether the final outcome indicates a majority in favor of a constitutional removal authority in the president or whether there was no majority for any particular constitutional position.199 Another wrinkle was added by the subsequent debate over whether Congress might be able to limit the president’s removal authority over certain “nonexecutive” officials. In debating the organic statute for the Treasury, Madison suggested that the comptroller was neither “executive or judicial” but rather “distinct from both, tho’ it partakes of each.” This observation by Madison was of a piece with the fact, noted in the previous chapter, that the Treasury Department, unlike the Foreign Affairs and War Departments, was not statutorily designated as “executive” in character. Madison argued that the hybrid nature of the office of comptroller necessitated “some modification accommodated to those circumstances … I would therefore make the officer responsible to every part of government” by establishing a limited term of office.200 Although Madison eventually withdrew his proposal for term limits, the debates surrounding it suggest that many members understood there to be certain offices that were not purely legislative, executive, or judicial, and that not everyone who thought that the president had exclusive, inherent constitutional authority to remove purely executive officers also thought that he had similar authority to remove such hybrid officers. The debate was simply inconclusive on that point.201 What’s more, the debate implicitly raised the questions of what made an office “executive” and who got to decide that question. As we have seen in this chapter and the previous one, Anglo-American legislatures from the time of Charles II on had a tendency to regard the Treasury as more closely tied to the legislature than other offices were—or than executives perceived the Treasury to be. This view of the Treasury is implicit in the organic statute’s refusal to label the Treasury as “executive” as well as in the requirement that several Treasury officials report to Congress, but it also came up in the Senate debates over the removability issue. The Senate sought to eliminate the removal text quoted above from the Treasury statute but not from the other two organic statutes. The House refused to go along, and the impasse only lifted when Vice President John Adams cast a tie-breaking vote in the Senate to approve the House bill, containing the same removal language as the organic statutes for the Foreign Affairs and War Departments.202

The next Congress turned its attention to the problem of filling temporary vacancies—both those that arose from illness or absence and those that arose when death or resignation vacated an office that had to be filled while the president and Senate contemplated a permanent replacement. A 1792 statute provided that if a cabinet officer or other executive official whose appointment was not vested in the head of his department (that is, who could not be immediately replaced by his superior) died, became ill, or was absent, then “it shall be lawful for the President of the United States, in case he shall think it necessary, to authorize any person or persons at his discretion to perform the duties of the said respective offices until a successor can be appointed, or until such absence or inability by sickness shall cease.”203 This provision appears to have been wholly uncontroversial at the time, but, as partisan competition picked up, the statute was amended in 1795 to forbid such acting appointments from lasting for more than six months.204

The transition from Washington to Adams gives us some sense of how different the context of appointments and removals was in the early Republic from what it is today. Upon assuming office, Adams retained Washington’s cabinet in its entirety—he was, as one leading historical treatment puts it, “not inclined to go to the trouble of replacing them.”205 Indeed, the first removal of cabinet officers did not come until Adams fired Secretary of State Timothy Pickering and demanded the resignation of Secretary of War James McHenry in May 1800.206

Unsurprisingly, the new nation’s first cross-partisan handover of power was accompanied by a flurry of activity relating to appointments and removals. Famously, after the election of 1800 returned a Republican president (Jefferson) and Republican majorities in both houses of Congress, the Federalist lame ducks passed the Judiciary Act of 1801. The act both increased the number of district and circuit courts and also, crucially, changed how the circuit courts were staffed—whereas those courts had previously been staffed by a combination of district judges and Supreme Court justices riding circuit, they would now be staffed by a new group of designated circuit judges.207 As Alison LaCroix has demonstrated, the act was, at least in part, an attempt by the Federalists to respond to long-standing complaints about the judicial structure created by the 1789 Judiciary Act and to put into action their own theory of federal jurisdiction.208 But the 1801 act also provided the opportunity for Adams to nominate, and for the Federalist-dominated Senate to confirm, a number of new federal judges with good-behavior tenure before the Republicans were inaugurated in March of that year. Adams took the opportunity, successfully appointing thirteen new circuit judges, who, because of the last-minute nature of their appointment, came almost immediately to be known as the “midnight judges.”209

A few days after passing the Judiciary Act, Congress also passed the Organic Act for the District of Columbia, which, among other things, provided for the president to appoint a number of justices of the peace with five-year terms—conveniently structured to outlast Jefferson’s first (and, the Federalists hoped, only) term as president.210 As Michael McConnell has noted, these positions were important: they were the principal law-enforcement officers for the new national capital.211 The Federalists had only to look across the Atlantic to France, where the streets of Paris had recently run red with blood, where Napoleon had only just seized power, and where he would soon be crowned emperor, to have reason to be concerned about who kept order in the capital city. It was not lost on the Federalists that the president-elect had been serving as the U.S. minister to France when the Bastille was stormed and had been broadly sympathetic to the aims of the French Revolution. On March 2, 1801—two days before his term ended—President Adams nominated twenty-three men to serve as justices of the peace for Washington, many of whom were staunch Federalists.212 The next day, the Senate confirmed them all.213 Adams spent the evening signing the commissions and then sent them to John Marshall (who was serving simultaneously as chief justice of the United States and acting secretary of state), who affixed the Great Seal of the United States. A few were delivered to their recipients, but many were still in the State Department offices when Jefferson took office the next day. He ordered his acting secretary of state, Levi Lincoln, not to deliver them. One of the undelivered commissions was for stalwart Federalist William Marbury.214

A year later, Congress repealed the Judiciary Act of 1801,215 thus eliminating all of the new judgeships that had been created by that act and filled by President Adams. The subsequent 1802 Judiciary Act increased the number of circuits (as the 1801 act had) but did not create any circuit judges, so the circuit courts would once again be staffed by a combination of district judges and Supreme Court justices riding circuit.216 The Federalists protested furiously that judges, once appointed, had good-behavior tenure and could not be summarily removed in this manner, but the Republicans argued that abolishing a judgeship (as opposed to removing a judge) was simply an exercise of Congress’s power to shape the federal judiciary.217 The Republicans, who had just received a decisive electoral mandate,218 were in no mood to listen to what they perceived as hypocritically principled arguments attempting to entrench a blatant power grab by the outgoing Federalists. In an effort to make sure that their own actions stuck, Republicans deviously rearranged the judicial calendar. The 1802 Judiciary Act, which was passed at the end of April, canceled the Supreme Court term that was to have begun in August, instead directing that Supreme Court terms were to begin in February; it also required each of the circuit courts to meet in the fall.219 This put Federalist justices in a bind: before they could meet as a court to discuss, and perhaps decide upon, the constitutionality of the Repeal Act or the 1802 Judiciary Act, they would have to decide individually whether to obey those acts by riding circuit. If they rode circuit and heard cases, they would appear to be acquiescing in the constitutionality of the acts; if they refused to ride circuit, they would risk impeachment, and they would have to do it without face-to-face consultation. After an exchange of letters, the justices all rode circuit,220 thus “effectively ousting the midnight judges.”221 Republicans also made substantial gains in both houses in the 1802 midterm elections, making it even clearer to Federalists that the political winds were not at their backs.

While riding circuit, Chief Justice Marshall heard arguments in Stuart v. Laird, one of a number of suits brought by Federalist attorneys challenging the constitutionality of the Repeal Act. These challenges were brought in the context of cases that were already pending when the Repeal Act was passed, and they asserted that the act, by unconstitutionally divesting the circuit judges of their offices, effected an illegal transfer of their cases from the Adams-era circuit courts (that is, those constituted by judges appointed under the 1801 Act) to the Jefferson-era ones (that is, those constituted by district judges and circuit-riding justices, under the Repeal Act and the 1802 Judiciary Act). Marshall rejected this argument as circuit justice and then recused himself when the case was argued before the Supreme Court in 1803.222 Justice Paterson, who wrote the Supreme Court’s terse, four-paragraph opinion, said nothing about the removal of the circuit judges from office; instead, he affirmed Marshall’s circuit-court ruling on the grounds that Congress had the authority to transfer cases from one court to another, and that was all that had been done here.223 The justices’ effective abandonment of their Federalist colleagues, combined with the midnight judges’ own reading of the prevailing political winds, convinced the Federalists that the cause was lost. The judges petitioned Congress in 1802–1803 for their salaries, lost, and let the matter lie.224

A few days before the Court ruled in Stuart, it also disposed of William Marbury’s case. Marbury had filed suit directly in the Supreme Court, seeking a writ of mandamus—an order from the Court to Secretary of State James Madison ordering him to hand over Marbury’s commission. Madison, making plain the administration’s view that the Court had no authority to order him to hand anything over, did not show up and did not send counsel to the proceedings.225 Despite the fact that John Marshall had been the one who sealed but failed to deliver the commission in the first place, he wrote the opinion for the Court. After insisting that the office had vested once the commission was signed and sealed, and therefore that Marbury had a legal right to it that the Jefferson administration had violated,226 Marshall pivoted to make a highly strained argument that the Court lacked jurisdiction to afford Marbury any remedy for this violation of his rights.227 It was in the course of this argument that Marshall famously defended the authority of federal courts to disregard unconstitutional acts of Congress, striking down a provision of the 1789 Judiciary Act that, in Marshall’s reading (although probably not in actuality), purported to confer jurisdiction upon the Court to issue the remedy Marbury sought.228 The opinion in Marbury v. Madison thus allowed Marshall to do three things: (1) emphatically assert that federal courts possessed a power of judicial review over acts of Congress; (2) strenuously chastise Madison (and, by implication, Jefferson) for violating the vested legal rights of poor William Marbury; and (3) meekly do both of the preceding while giving Jefferson the “win,” thus making it impossible for the administration to defy the Court. Had the Court ruled in Marbury’s favor, it seems almost certain that Jefferson would have refused to produce the commission, thus demonstrating the impotence of the Court at an early moment in its history.229 Marshall, a brilliant political tactician, got as much as he dared, but there should be no doubt who won this conflict. The midnight judges vanished from the scene—and the fact that we still refer to them as “midnight judges” today suggests that history attaches more opprobrium to Adams and the Federalists for the appointments than to Jefferson and the Republicans for the removals. Marbury and the other appointees who had not received their commissions were denied their offices. The best Marshall could boast was, in Michael McConnell’s apt phrasing, the “effective avoidance of judicial humiliation.”230 The Republican revolution of 1800 and its further entrenchment in 1802 effectively (if only temporarily) settled these questions over personnel: the midnight judges could be deprived of their offices, and appointees who had not yet received their commissions could be told that they were out of luck.

There is also one curious omission from the Marbury saga: no one seems to have suggested that Jefferson had the constitutional authority to remove William Marbury from office, if indeed Marbury had been properly appointed to that office in the first place. After all, if Jefferson had such a power, then whether the office had vested or not hardly mattered—Jefferson could have handed over the commission in one instant and taken it away in the next. But no one at the time seems to have asserted this point; indeed, Marshall repeatedly made claims at odds with it, noting that, once a justice of the peace was properly appointed under the act, “the law continues him in office for five years, and he is entitled to the possession of those evidences of office, which, being completed, became his property.”231 And, speaking precisely to the removal question:

Where an officer is removable at the will of the executive, the circumstance which completes his appointment is of no concern; because the act is at any time revocable; and the commission may be arrested, if still in the office. But when the officer is not removable at the will of the executive, the appointment is not revocable, and cannot be annulled. It has conferred legal rights which cannot be resumed.

The discretion of the executive is to be exercised until the appointment has been made. But having once made the appointment, his power over the office is terminated in all cases, where, by law, the officer is not removable by him. The right to the office is then in the person appointed, and he has the absolute, unconditional, power of accepting or rejecting it.232

In Marshall’s view, then—uncontested in these proceedings—there were at least some officers of the United States, appointed by the president with the advice and consent of the Senate, who were not Article III judges but who were not necessarily removable at the pleasure of the president. Congress could surely have made justices of the peace removable at will, but it also, on this view, could give them set terms of office.

Indeed, Jefferson himself appears to have acquiesced in this view. It has long been known that Jefferson decided to reduce the number of Washington justices of the peace from twenty-three to fifteen (the Organic Act had left the number to be appointed to the president’s discretion), which allowed him to appear above the partisan fray by renominating most of the men Adams had nominated, while omitting the staunchest Federalists (like Marbury).233 Of the fifteen men to whom Jefferson gave recess appointments for the position, thirteen had been on Adams’s list.234 Jefferson originally nominated all fifteen recess appointees for full terms, but three withdrew, and he named three others in their stead.235 Although Jefferson renominated some relatively “apolitical” Federalists, David Forte has suggested that “he cut every one of the Adams’ partisans but two.”236 One of the two partisans Forte identifies, Benjamin Stoddert, had been Adams’s secretary of the navy and was still in office while Jefferson searched for a successor. Under those circumstances, refusing to nominate him might have caused too much tension in Jefferson’s cabinet. Stoddert, however, had the good grace to refuse the appointment.237 Forte’s other staunch Federalist was William Hammond Dorsey, whose inclusion he describes as a “curious case,”238 and who also declined the appointment. But Forte missed one of Jefferson’s retentions: Thomas Peter, a stalwart Federalist who was, in fact, married to George Washington’s step-granddaughter.239 What did Peter and Dorsey have in common? They both had taken physical custody of their commissions on the night they were signed. Upon taking office, Jefferson compiled a list of Adams’s nominees, divided into the columns “Justices’ Commissions given out” and “Commissions not given.”240 For the Washington positions, there were three that had been delivered: William Thornton (a Republican), Dorsey, and Peter.241 It is hard to imagine why Jefferson would have nominated Dorsey and Peter other than the fact that they had already received their commissions. In other words, Jefferson does not seem to have thought that they, having been appointed, were removable at his pleasure.

Of course, the fact that he did renominate them, rather than simply treating them as appointed, may suggest that he did not believe that their commissions from Adams were valid.242 Alternatively, much as Marshall would the next year make the best of a losing hand in Marbury, Jefferson may simply have been making the best of a losing hand with respect to the already-delivered commissions. He could put his name to the commissions, thereby making a statement about who the boss really was, but the Federalists could not complain about it, because they were, after all, getting to serve as justices of the peace. In other words, Jefferson may have realized that Dorsey and Peter—unlike other staunch Federalists whose commissions had not been delivered—had a strong case for having a vested right to their office, an office that was not held at his pleasure. Recommissioning them may simply have been the most assertive statement he thought he could make. Indeed, Jefferson’s treatment of Dorsey and Peter stands in stark contrast to offices that were undoubtedly held at the pleasure of the president: there, Jefferson was highly active in forcing out Federalist holdovers.243

The Jeffersonians were, in fact, hoping to spend their first years in power making over all three branches: as noted above, they increased their control of Congress in 1802; Jefferson was steadily stocking the bureaucracy with Republicans wherever he could; and, in addition to the removal of the midnight judges and the restructuring of the circuit courts, there was a brief attempt to remake the judiciary through impeachment. The Jeffersonians began with John Pickering, a federal district judge in New Hampshire and a loyal Federalist. Although his service as chief justice of the state supreme court had been marred by charges that he was mentally unbalanced, George Washington appointed him to the federal bench in 1795. He continued to behave erratically in his new job, and by 1803 Jefferson suggested to the House that it might inquire into his conduct.244 In March 1803, the House voted to impeach Pickering, with forty-five votes in the affirmative and eight (all of them Federalists) in the negative.245 Three of the four articles of impeachment dealt with misconduct in a specific case; the fourth accused him of “being a man of loose morals and intemperate habits” and of blaspheming from the bench while drunk.246 Pickering did himself no favors, refusing to attend his Senate trial and challenging Jefferson to a duel.247 Several Federalists in the Senate, realizing that if Pickering were removed other Federalist judges would soon face impeachment proceedings, sought to slow or halt the trial; arguing that impeachment was a criminal proceeding, they claimed that his very mental incapacity should preclude his trial.248 The Federalists lost: Pickering was convicted on all four articles of impeachment by a vote of nineteen to seven; he was then declared removed from office by a separate vote of twenty to seven, the first federal official of any sort removed by impeachment. All of the votes in the affirmative were by Republicans, and all of the votes in the negative were by Federalists.249

With that success in hand, the Republicans turned their sights on Samuel Chase, the arch-Federalist, ill-tempered justice who had issued a number of controversial decisions while riding circuit.250 Especially vexing to Republicans had been his zealous jury charges in Sedition Act prosecutions.251 Moreover, unlike Marshall and his more savvy Federalist colleagues, Chase “did not trim his sails after the Republican victories of 1800 and 1802.”252 The House voted to impeach Chase on March 12, 1804—the same day that the Senate convicted Pickering—and drew up articles of impeachment later that month.253 The House adjourned without voting on the articles, and in the interim Jefferson was reelected and Republicans gained additional seats in both chambers. The Federalists’ hopes that the electorate would return them to power were dashed, and the Republicans were emboldened. The articles were reworked and expanded over the break, and the House passed them in December.254 They accused Chase of misconduct while presiding over the treason trial of John Fries and the seditious libel trial of James Callender, haranguing a Delaware grand jury to issue a presentment against “a most seditious printer,” and giving a Federalist political speech in the guise of a grand jury charge in Baltimore.255 Many Federalists, including perhaps Marshall himself, feared that Marshall would be next if Chase were convicted.256 But that fear did not come to pass: by skillfully conceding errors in judgment while denying that they rose to the level of impeachable misconduct, Chase picked off just enough Republican votes.257 All Federalists voted to acquit, and a “handful of Republicans deserted their party on every one of the articles.”258 In fact, a bare majority voted to convict on only three of the eight articles (two dealing with the Callender trial and one dealing with Chase’s partisan speech to the Baltimore grand jury), and none came close to the requisite two-thirds margin for conviction.259 This ended the Republicans’ impeachment drive against Federalists in the federal judiciary, but it would be a grave mistake to think that the Federalists “won.” Chase himself came away humbled, “lack[ing] fire and determination” when he returned to the bench.260 The circuit judges had lost their seats. Most of the staunch Federalists appointed (but with undelivered commissions) never served as justices of the peace. Jefferson and his Republican successors continued remaking the federal bureaucracy in their own image. The Marshall Court quietly made its peace with Republican politics.261 And the Federalist Party would never again hold the presidency or control either chamber of Congress.

The near-total victory of Jefferson and the Republicans over the Federalists involved Congress and the president working together on personnel matters.262 But this should certainly not be confused for congressional abdication in the personnel field. Indeed, the 1820 Tenure of Office Act, passed by a Republican-dominated Congress and signed by a Republican president, James Monroe, suggests that Congress maintained a vital power over appointments and removals. The act provided that a large number of officers were to be “appointed for the term of four years, but shall be removable from office at pleasure.”263 This, of course, meant that the Senate would have a say in who filled those offices at least every four years. Equally importantly, the act provided expiration dates for the commissions of currently serving officers,264 thus suggesting that Congress could, by statute, remove at least certain executive-branch officers.265 Congress thus indicated its continuing interest in having a significant say over executive-branch personnel policy.

The partisan spirit in appointments, begun by Adams and increasingly utilized by Jefferson, found its apotheosis in Andrew Jackson, who very explicitly ran on a platform of rewarding his supporters with appointments.266 Consider the following anecdote as evidence of both the relative importance of offices and the importance that Jackson attached to patronage appointments: the post office was the largest potential source of patronage jobs in the federal government, making the postmaster general an important figure. John McLean, who had been postmaster general under James Monroe and John Quincy Adams but supported Jackson’s 1828 presidential bid, was committed to meritocracy and opposed to the partisan replacement of his staff. Not wanting to anger other allies by getting rid of one of his supporters entirely, Jackson appointed McLean to the Supreme Court in order to appoint someone more accommodating as postmaster general.267 The new postmaster general, William Barry, immediately went on a partisan replacement spree,268 and the Jacksonians began developing an ideological defense of “rotation in office.”269 The “spoils system,” as it came to be known, would remain a key feature of the American political landscape until postbellum civil service reforms.

But even Jackson at times had significant trouble with high-level appointments. Despite being controlled by Jacksonian Democrats, the Senate rejected ten of his nominations in his first year in office.270 The 1832 election delivered a decidedly mixed message: Jackson ran partly against Senate obstruction of his nominees and was handily reelected; at the same time, his party lost control of the Senate itself.271 The new Twenty-third Congress (1833–1835) twice rejected Roger Brooke Taney—first as secretary of the treasury, and then as a Supreme Court justice, reflecting significant displeasure with his role (while serving as treasury secretary under a recess appointment) in carrying out Jackson’s program of removing deposits from the Bank of the United States.272 Jackson’s partisans picked up Senate seats in the midterm elections, and when John Marshall died in 1835, Taney was confirmed as his replacement.273

By 1834, Jackson’s opponents had adopted the name “Whig” as a nod to traditional critics of overbearing executive power.274 Central to the Whig constitutional vision was strong congressional control over the administration, including personnel matters.275 Mike Gerhardt has provocatively suggested that the true significance of the first Whig president, William Henry Harrison, who served for only thirty-one days before he died, lies precisely in his confrontations with Henry Clay, the Whig leader in the Senate, and therefore in Harrison’s abandonment of Whig principles upon election to the presidency.276 Of course, such a brief presidency makes it difficult to draw any firm conclusions, and, on the available evidence, one might conclude that Harrison’s deference to Daniel Webster made him not so much anti-Senate as anti-Clay. But it is clear that Harrison’s vice president and successor, John Tyler, ran into a Whig-dominated Senate that had no interest in deferring to his nominees. Tyler, who became a Whig more out of frustration with Jackson than because he subscribed to the party’s principles, immediately set about alienating his party by vetoing significant portions of its legislative platform.277 Derided as “His Accidency” for the manner in which he assumed the office, Tyler soon found himself a president without a party or constituency—the Whigs expelled him from the party in September 1841, a mere five months after he became president. Tyler’s political isolation was reflected in the fate of his nominations. As Gerhardt summarizes: “The Senate rejected seven of his twenty cabinet nominations—the largest number of cabinet nominations ever made by a single president to be rejected by the Senate. In Tyler’s last two years in office, the Senate blocked a majority of his nominations (including four cabinet and two minister nominations), and the Senate rejected eight of his nine Supreme Court nominations—the largest number of unsuccessful Supreme Court nominations ever made by a single president.”278 The Whig constitutional vision was not dead; it was simply dependent on the political climate. A weak president, like Tyler, found himself unable to get the personnel he wanted.

The remainder of the antebellum period saw “[a]n enormous turnover in personnel … every four years … because control of the presidency changed parties in every election but one in that period.”279 The largest turnover in personnel came as Lincoln removed nearly everyone that he was entitled to remove who had served under Buchanan.280 But while Lincoln may have used patronage to reward Republican supporters with most offices, it was his choice of a War Democrat, Andrew Johnson, as his second-term running mate that was to prove most consequential.281 After Lincoln’s assassination, Johnson, like Tyler before him, found himself a president without a mandate, and like Tyler, he quickly alienated congressional majorities.282 Congress responded with legislation meant to constrain Johnson in various ways, especially in terms of the personnel around him. After having expanded the size of the Supreme Court to ten justices in 1863 in order to give Lincoln an extra appointment, it reduced the number of justices to seven in 1866 (with all existing justices keeping their seats) in order to prevent Johnson from making any appointments.283 The 1867 Tenure of Office Act, which was passed over Johnson’s veto, provided that most Senate-confirmed officers were entitled to remain in office until a replacement was confirmed by the Senate. Certain important officers, however—including the secretaries of state, treasury, and war—were entitled to remain in office “during the term of the President by whom they may have been appointed and for one month thereafter, subject to removal by and with the advice and consent of the Senate.” The president could suspend such officers during a Senate recess, but if the Senate did not ratify the suspension and appoint a replacement when it reconvened, then the suspended officer would be immediately reinstated. Violations of the act were made a criminal offense.284 The Army Appropriations Act, passed by Congress a few weeks later, required that all military orders from the president be issued via the General of the Army (Republican Ulysses S. Grant), who could not be dismissed without the consent of the Senate.285 Because vetoing this bill would have meant defunding the army, Johnson signed it under protest.286

As his conflicts with congressional Republicans, and especially the radical wing of the Republican Party, continued, Johnson decided to up the ante by firing Secretary of War Edwin Stanton, whom he had inherited from Lincoln. When the Senate refused to concur, Johnson insisted that Stanton was removed from office anyway, on the grounds that the Tenure of Office Act was unconstitutional.287 Three days later, the House impeached Johnson by a vote of 126 to 47, with nine of the eleven articles of impeachment charging him with attempting to circumvent congressionally imposed limits on his authority over personnel.288 After a trial lasting several months, Johnson escaped conviction by a single vote: the final tally was thirty-five guilty votes to nineteen not-guilty votes.289 Although Johnson was not removed from office, he served out the remainder of his term as a severely weakened president, constrained by promises that he had made to secure moderate Republican votes for acquittal. And a number of his nominations ran into trouble during the remainder of his term.290 Indeed, the Senate had gone out of its way to make scrutiny of Johnson’s nominees more likely—a mere five days before opening arguments in his impeachment trial began, the Senate adopted (for only the fourth time since 1789) a major overhaul of its rules.291 As part of that overhaul, for the first time it became the default practice to refer nominations to committees,292 thus ensuring greater opportunity for scrutiny. Moreover, a few months after his narrow acquittal, Johnson signed the Vacancies Act of 1868. The provision for filling temporary vacancies, established in the 1792 and 1795 statutes, had been tweaked slightly under Lincoln. An 1863 revision had retained the six-month limit and added a requirement that the acting appointee be either “the head of any other Executive Department, or other officer in either of said Departments, whose appointment is vested in the President, at his discretion.”293 In other words, the acting appointee had to be either Senate confirmed or an inferior officer appointed by the president. But the 1868 provision was much more restrictive: an acting head of a department or bureau had to be either the second-in-command at that department or bureau or some other Senate-confirmed presidential appointee. In addition, the acting head could serve for only ten days (in the case of the incumbent’s death or resignation) or until the incumbent recovered from his illness or returned from his absence.294 (In 1891, the ten-day period was extended to thirty days.)295 As Jerry Mashaw has noted, Johnson’s presidency had a lasting impact on appointments, with an “ascendant” Congress exercising greater control over appointments throughout the Gilded Age.296

Johnson failed to secure the Democratic nomination for the 1868 election, and the eventual Democratic nominee, Horatio Seymour, lost badly to Ulysses S. Grant. One of the first laws of the Grant presidency restored the Supreme Court to nine justices, giving Grant an early appointment.297 Grant had campaigned on a platform of civil service reform, and a rider to an 1871 appropriations bill gave him the authority to “prescribe such rules and regulations for the admission of persons into the civil service of the United States as will best promote the efficiency thereof, and ascertain the fitness of each candidate” and authorized him to appoint officers to advise him in doing so.298 Grant appointed several such officers, who collectively began to be called the Civil Service Commission, and he implemented the rules they recommended, including the administering of a competitive exam for applicants for certain positions. But congressional ascendance over patronage appointments in this period translated into congressional antipathy toward civil service reform, and political support dried up in Grant’s second term. The commission was defunded in 1874, and shortly thereafter Grant disbanded the examination boards, putting an end to the first experiment in reform.299

Grant’s successor, fellow Republican Rutherford B. Hayes, was strongly committed to civil service reform and attempted to do what he could by executive order, insisting that federal employees not “take part in the management of political organizations, caucuses, conventions, or election campaigns.”300 This meant taking on the New York political machine of Senator Roscoe Conkling, the leader of the “Stalwart” wing of the Republican Party, which was opposed to civil service reform. When Hayes asked for the resignation of a number of federal officials in New York, they refused. He nominated others in their places, but this meant winning over the Senate, and Conkling did everything possible to defeat the confirmation of their replacements. Although Hayes won their confirmation in the end, he was considerably weakened in the process, and no further movement on civil service reform happened during his presidency.301

Hayes kept his promise to retire after a single term, and the 1880 Republican Party convention was highly contentious, pitting the “Half-Breeds,” the branch of the party that supported civil service reform, against the “Stalwarts,” who opposed it. In the end, the party nominated Half-Breed James Garfield as its presidential candidate and, in the interests of preserving party unity, Stalwart Chester Arthur as the vice presidential candidate. Arthur, not coincidentally, had been the Collector of the New York Custom House whom Hayes had replaced as part of his fight with Conkling.302 Four months after taking office, Garfield was shot by Charles Guiteau, a madman who thought himself entitled to appointment to high office. Before shooting Garfield, he wrote a justificatory statement, including the lines: “[Garfield]’s death was a political necessity. … I am a stalwart of the stalwarts.” When apprehended, he repeated to the arresting officer, “I am a stalwart. … Arthur is now President of the United States.”303 This was not quite true—it took eighty days and medical care of questionable competence for Garfield to die304—but Arthur did indeed become president in September 1881. But the manner in which Arthur came to office made it impossible for him to resist civil service reform, as accounts of the assassination emphasized Guiteau’s desire for office and downplayed his derangement. The day after Garfield was shot, the New York Times, then a Republican newspaper, wrote: “[I]t is impossible to ignore the causes which led immediately to this act. … [Guiteau] was a disappointed office-seeker, and he linked the bitterness of his personal disappointment with the passionate animosity of faction. … [T]he act was an exaggerated expression of a sentiment of narrow and bitter hatred which has been only too freely indulged. It is not too much to say, in the first place, that if Mr. GARFIELD had not been the chief of a service in which offices are held out as prizes to men of much the same merit and much the same career as this murderer he would not have been exposed to this attack.”305 The following day, in an editorial titled “A Lesson,” the same paper wrote: “If our civil and diplomatic service were properly organized, no President would ever incur the personal hostility of a disappointed hunter after Consulships.”306 With that narrative taking hold so quickly, the prospects of civil service reform had never looked so good.

And, indeed, Arthur signed the Pendleton Act into law in January 1883. The act created a permanent Civil Service Commission, which was required to have a bipartisan composition, and tasked it with establishing competitive, merit-based civil service exams. All “classified” federal government positions were required to be filled according to the results of those exams.307 The act classified certain sets of customs and postal employees and Washington-based departmental clerks, and it allowed the president to direct heads of all the executive departments to create or modify classifications.308 It also contained sundry provisions meant to prevent federal employees from either exercising or being subject to personal or partisan pressures.309 In the immediate aftermath of the act’s passage, only about 11 percent of the executive workforce was under the merit examination system, but the number expanded rapidly. By 1900, about 46 percent was subject to examination.310 The reason for the rapid expansion appears to have been partisan: between 1881 and 1901, partisan control of the White House flipped every four years. During this time, lame-duck presidents would clean house in nonclassified positions, appoint their own partisans to fill those offices, and then classify the positions on their way out the door, so as to deny such opportunities for patronage appointments to their successors.311 As Steve Skowronek has cautioned, we should be careful not to overstate the change: because of the significant growth of the postbellum administrative state, the number of nonclassified (that is, patronage) positions remained roughly the same over this time.312 The Pendleton Act did, however, create a certain momentum—only one president, William McKinley, ever reversed a civil service classification,313 and by the end of the 1920s, about 80 percent of federal positions were classified.314 Moreover, classification mattered: in the first sixteen months after Democrat Grover Cleveland succeeded Chester Arthur, “there was a 90 percent turnover in presidential officers, a 68 percent turnover in unclassified executive officers, and a 6.5 percent turnover in classified executive officers.”315 And a dedication to civil service reform could be a career maker: Theodore Roosevelt began to make his national reputation as a hard-charging civil service commissioner under Presidents Benjamin Harrison and Grover Cleveland.316 Room for patronage positions of course remained throughout the Gilded Age and beyond, but the large and growing federal bureaucracy as a whole would henceforth be generally subject to an examination-based appointments process.

The growth of the federal bureaucracy was also key to understanding the renewed fight in the 1920s and 1930s over the removability of executive officers. The Pendleton Act had classified certain postal clerks, but it had left unclassified the vast number of postmasters all over the country. As a result, the postal service remained “the great conspicuous example of the spoils system” in the Gilded Age.317 Between 1908 and 1912, the huge number of fourth-class postmasters (which were largely part-time, rural posts that did not require Senate confirmation) were classified and brought into the competitive examination system.318 But this did not affect more senior positions: upon his inauguration in 1913, Woodrow Wilson kicked Republicans out of all the first-, second-, and third-class postmasterships and replaced them with Democrats.319 Wilson then followed the example of his nineteenth-century predecessors by classifying the positions in March 1917, so that his successors could not take advantage of the same patronage opportunities that he just had.320

One of the first-class postmasters Wilson installed in 1913 (with Senate confirmation) was Frank Myers. Under an 1876 statute, first-, second-, and third-class postmasters had four-year terms, although they could be removed midterm “by the President by and with the advice and consent of the Senate.”321 In 1917, Myers was renominated and reconfirmed (the classification ordered by Wilson did not apply to the reappointment of incumbents). During his second term, he managed to alienate both his political superiors and his post office underlings, and the postmaster general informed him in 1920 that he was removed from office.322 Myers (and, after he passed away, his widow) sued for back pay for the remainder of his four-year term, arguing that, per the 1876 statute, he could only be removed with the consent of the Senate. The case ended up in the Supreme Court, where Chief Justice Taft—the only justice also to have served as president—wrote the opinion of the Court, holding that Myers was not owed back pay. Despite the fact that, as president, Taft had sought the consent of the Senate when he removed postmasters,323 his opinion for the six-justice majority argued that the Article II Vesting Clause (“The executive Power shall be vested in a President of the United States of America”) gave the president inherent constitutional authority to remove Senate-confirmed executive officials.324 Taft’s rather formalistic opinion drew heavily on historical analysis, including a reading of the Decision of 1789, which he declared left “not the slightest doubt” that the First Congress had read the Constitution as giving the president a unilateral removal power.325 He insisted that the Constitution kept the branches hermetically sealed except where it explicitly provided for them to check one another,326 and he argued that this scheme served to promote accountability by allowing the people easily to determine who was responsible for well- or poorly executed government policy.327 Although the Johnson-era Tenure of Office Act was not at issue in the case (and, indeed, had been repealed in 1887),328 Taft made explicit his conclusion that the act had been unconstitutional.329 Justice Holmes wrote the pithiest of the three dissents, noting simply that the office at issue “owes its existence to Congress,” that Congress “may abolish [it] tomorrow,” and that, therefore, Congress ought to have the lesser power of prescribing the terms on which officers could be removed from it.330 Justices McReynolds and Brandeis were more expansive, but to the same effect: the Constitution provided no inherent executive power to remove, at least not when a statute provided otherwise.331

Indeed, the Court took a very different tack a mere nine years later, in a case called Humphrey’s Executor v. United States. That case, also an action for back pay, arose when President Franklin Roosevelt tried to remove a federal trade commissioner over policy disagreements. The relevant statute provided for a seven-year term but allowed the president to remove a commissioner for “inefficiency, neglect of duty, or malfeasance in office.”332 As a matter of statutory interpretation, the Court held that inefficiency, neglect of duty, and malfeasance were exclusive—that is, that the statute purported to limit the president to removing commissioners for those reasons only.333 And as a constitutional matter, the Court held that this was permissible. In a passage that is almost a parody of the judicial practice of “distinguishing away” inconvenient precedents, the Court described Myers as deciding “only that the President had power to remove a postmaster of the first class, without the advice and consent of the Senate as required by act of Congress.”334 Federal trade commissioners, of course, were not postmasters of the first class—indeed, they were not really executive officials at all but rather (in language echoing Madison’s description of the comptroller of the treasury almost 150 years earlier) “quasi-judicial and quasi-legislative” officers.335 The Court elaborated that the FTC “is an administrative body created by Congress to carry into effect legislative policies embodied in the statute in accordance with the legislative standard therein prescribed, and to perform other specified duties as a legislative or as a judicial aid. Such a body cannot in any proper sense be characterized as an arm or an eye of the executive.”336 This was odd, to say the least—after all, one might think that a less loquacious synonym for “carry into effect legislative policies embodied in the statute” would be “execute the law.” Nevertheless, having characterized the FTC as nonexecutive, and therefore as distinguishable from the office at issue in Myers, the Court then held that independence in such agencies is important, and therefore that the president possesses no inherent constitutional power to remove such officers.337 Noting that the two decisions combined created a “field of doubt” as to which offices were purely executive (and therefore governed by Myers) and which were quasi-legislative and quasi-judicial (and therefore governed by Humphrey’s Executor), the Court punted, leaving such determinations “for future consideration and determination as they may arise.”338 It was not at all clear how such determinations were to be made—as Sai Prakash has noted, the claim that the FTC was not executive “was met with astonishment, even by those who favored [the] judgment.”339 Indeed, an observer steeped in the formalism of the Myers Court might well ask what in the Constitution authorizes the creation of federal offices that are not housed in either the legislative, executive, or judicial departments but rather partake of all three. By resolutely avoiding that question, the more functionalist Humphrey’s Executor Court indicated that it had made its peace with one key pillar of the administrative state: independent agencies.

From this historical sketch emerge four central themes with regard to the personnel power. First, there is Congress’s role in appointments. We have seen substantial development across time in how the apparatus of the state is structured. Which offices should be subject to Senate confirmation, and which should be filled without that body’s advice and consent? For those offices that do require Senate confirmation, what factors is it appropriate for senators to take into account when deciding whether or not to consent? We have seen policy disagreements or even partisan rancor justify voting down nominees in some eras; in others, we have seen wide deference to the president’s choice. For non-Senate-confirmed appointments, how may Congress structure the appointments process? Civil service reform has, as we have seen, led to large numbers of government employees over whose appointment the president has little or no say. Second, there are questions surrounding acting and recess appointments: When can the president make them, and what options does Congress have if it seeks to forestall them? Third, there is the question of removals—indeed, the power to remove officers of state was the central battleground in the development of responsible government in England. May Congress itself fire government personnel? And when and how may it limit the president’s ability to do so? What is the line between Myers and Humphrey’s Executor? Finally, there is the question of impeachment and the role it plays in ensuring responsible government today. The remainder of this chapter takes up these four central themes in turn.

Appointments

The first question to be asked about the congressional role in appointments deals with the scope of the Senate’s advice-and-consent power. As we have seen, the Constitution distinguishes between principal officers, who must be appointed with Senate consent, and inferior officers, whose appointments Congress may vest “in the President alone, in the Courts of Law, or in the Heads of Departments.”340 And although the Constitution says nothing about them, it has long been accepted that there can be government personnel who are not “officers” in either sense but are rather employees of the government.341 Indeed, the fifth law passed by the First Congress authorized various port officials (none of whom was the head of a department) to hire employees.342 But how are we to know what falls into each of these categories? Are there certain officers who must be appointed with Senate consent? Are there certain officers for whom Congress cannot require Senate consent? Can Congress put other requirements or procedures in place for certain officers or employees?

Clearly, the Constitution requires Senate consent for certain officers—ambassadors and other consular officials and Supreme Court justices are listed as principal officers in Article II. But things become trickier when we consider the provision addressing “all other Officers of the United States”: which of them should be confirmed by the Senate, and which of them might be left to appointment by the president alone, the courts, or the heads of departments? And how do we know if someone is an officer at all, rather than an employee?

In the 1988 case Morrison v. Olson, the Supreme Court upheld the scheme for appointing independent counsels created by the 1978 Ethics in Government Act. Under the act, the attorney general could ask a three-judge special court to appoint an independent counsel to investigate and prosecute potentially illegal activities by certain high-ranking government officials. Over a spirited dissent by Justice Scalia, the Court held that the independent counsel was an inferior officer because she was subject to removal by a superior officer; she had prescribed, limited duties; she had limited jurisdiction; and her tenure was limited to the single task for which she was appointed.343 Scalia retorted that the independent counsel was structured so as to answer to no one, and that she could not be “an inferior officer because she is not subordinate to any officer in the Executive Branch (indeed, not even to the President).”344 In the light of what was widely perceived as overreaching by independent counsel Kenneth Starr in his investigation into President Clinton, Scalia’s dissent came to be looked upon more favorably across the political spectrum, including by Clinton’s attorney general, Janet Reno, when she testified before a Senate committee in opposition to renewing the independent counsel statute (which contained a sunset provision).345 In a subsequent case (not dealing with independent counsels), Scalia wrote for the Court, holding that “the term ‘inferior officer’ connotes a relationship with some higher ranking officer or officers below the President: whether one is an ‘inferior’ officer depends on whether he has a superior.”346

On Scalia’s view, the heads of departments and, presumably, of independent agencies must be principal officers, but this does not get us very far, as the Constitution says nothing about which departments should exist and how they should be structured. As we have seen, the First Congress created only three executive departments; today, there are fifteen cabinet-level departments. Nor is there any constitutional criterion for what sorts of duties are sufficiently important to make one a principal officer. Surely, the Department of Veterans Affairs could be located within the Department of Defense, with its head appointed by the secretary of defense or the president, rather than being a free-standing department with a Senate-confirmed head. But if that is so, then could not every department be made a subunit of, say, the State Department? Moreover, on Scalia’s view, some White House positions that have never been thought to require Senate confirmation indeed would require it. The White House chief of staff, for instance, answers to no one but the president (that is, has no superior officer below the president) and yet has always been appointed by the president unilaterally.

Rather than attempting to determine what constitutes an inherently principal or inferior office, it makes more sense to say that this determination is part and parcel of Congress’s ability to structure the bureaucracy (and, for that matter, the judiciary: note that nothing in the constitutional text prohibits Congress from vesting the appointment of lower-court judges in the Supreme Court). Indeed, this is the principal way in which the House gets a say over personnel matters, and we have seen the houses of Congress using the requirement of Senate confirmation as a cudgel in interbranch fights. Recall from the previous chapter that, during its fiscal fights with the Nixon administration, Congress began requiring Senate confirmation of the director of the Office of Management and Budget (OMB), a powerful office within the White House. Indeed, the Nixon administration saw Congress move to make a number of appointed positions Senate confirmed.347 In 1980, Congress created the Office of Information and Regulatory Affairs (OIRA) within OMB. Originally, the OIRA administrator was appointed by the head of OMB.348 In 1986, the statutory scheme was changed (via a rider to an appropriations bill) to require Senate confirmation, although, perhaps in deference to Reagan’s then high approval ratings (the law was passed mere weeks before Iran-Contra hit the news), the incumbent OIRA head was allowed to continue in office without Senate confirmation.349 (Similarly, when, toward the end of J. Edgar Hoover’s long career, Congress moved to subject the position of FBI director to Senate confirmation, the requirement took effect with Hoover’s successor.)350 As Mike Gerhardt has noted, the growth in the administrative state has necessitated a corresponding growth in the number of officers, a trend that naturally empowers the president. Congress has pressed back by “assiduously preserv[ing]” the Senate’s role in confirming those nominees it considers most important and by adding to that list when it considers more oversight warranted.351 Relatedly, it appears that Congress (including the House) uses its power of creating offices to be held by Senate-confirmed appointees as a means of exercising power—in this vein, consider the expansion, shrinking, and reexpansion of the Supreme Court to give appointments to Lincoln and Grant but not Johnson.352

The fact that Congress’s role in structuring the federal bureaucracy allows it to determine (for the most part) which offices should require Senate confirmation also means that Gerhardt is mistaken when he insists that there is “no doubt that a congressionally mandated requirement that certain high-level White House staff, such as the White House Counsel, should be subject to Senate confirmation is unconstitutional.”353 His choice of examples is especially ironic because, as Jed Shugerman has noted, the attorney general functioned “like a part-time White House Counsel” during the entire antebellum period.354 Moreover, it is hard to see why the White House Counsel is somehow less appropriate for Senate control than, say, the OMB director or OIRA administrator, both of whom are likewise within the Executive Office of the President. A better understanding is that put forth by Bruce Ackerman, who argues that Congress both can and should require Senate confirmation for all significant White House staffers, as a means of reining in executive unilateralism.355 This is all the more true when we remember that the origins of the legislative personnel power lie in the development of responsible government. Congress is well within its rights to seek responsibility and responsiveness from even, and perhaps especially, the president’s closest advisers—his privy council, if you will.

Finally, in Congress’s view, it may be more important that many positions are filled than by whom they are filled. One solution, of course, is to vest the appointment of these offices in the president, the heads of departments, or the courts, but for many of these positions, there may be two factors cutting against this. First, the position may not be sufficiently important to warrant this: does every low-level agency staffer really need a presidential or cabinet-level appointment? Second, the nineteenth-century spoils system provides a cautionary tale about letting political elites hand out well-paying government positions for purely partisan reasons. The solution has been to treat those positions as employees and, since the passage of the Pendleton Act, employees largely hired on the basis of performance on competitive exams.356 As we’ve seen, the creation and expansion of civil service protections was itself an example of responsiveness to the politics of the day. And subsequent politics have continued to expand those protections. In the aftermath of Watergate, the Civil Service Reform Act of 1978 established a swath of new protections intended to enhance “merit-based” personnel practices for most employees and eliminate consideration of any factor not directly related to the government job at issue, including prohibiting “personnel action” taken on the basis of factors like race, sex, religion, political affiliation, and nepotism.357

Having considered congressional control over who should (and who must) receive Senate confirmation, the next question is how deferential the Senate should be to the president’s nominations, and what constitutes appropriate grounds for refusing to confirm them. It should, first, be recalled that the Constitution has some—but not much—to say about eligibility for offices. Specifically, reflecting long-standing concerns with placemen, the Incompatibility Clause forbids sitting members of Congress from also holding “any Office under the United States,” and the neighboring Emoluments Clause, in a blow against self-dealing, forbids any member of Congress “during the Time for which he was elected” from taking any “civil Office under the Authority of the United States, which shall have been created, or the Emoluments whereof shall have been encreased during such time.”358 When presidents have wanted to nominate members to such positions, they have generally asked Congress to employ the so-called Saxbe fix (named for Senator, and subsequently Attorney General, William Saxbe), whereby the salary is statutorily reduced to its previous level before the nominee is confirmed.359 In addition to the constitutional qualifications, Congress has created statutory qualifications for office from the beginning: the 1789 Judiciary Act required that the attorney general be “learned in the law,”360 and beginning in the 1880s Congress required that certain boards have a bipartisan composition, a practice that increased substantially in the twentieth century.361 Indeed, one of the earliest such requirements is found in the Pendleton Act, which specified that on the three-person Civil Service Commission “not more than two” of the commissioners could be “adherents of the same party.”362 Other legislatively imposed qualifications for office include everything from residency requirements to conflict-of-interest prohibitions.363 Likewise, consider that, in the aftermath of what was widely regarded as an incompetent response by the Federal Emergency Management Agency to Hurricane Katrina, an appropriations rider in 2006 required the FEMA administrator to have experience in both management and disaster response. President Bush, in his signing statement for the bill, objected to those requirements, stating that they excluded “a large portion of those persons best qualified by experience and knowledge to fill the office.”364 This, of course, was a fight over who would exercise how much of the personnel power, but it played out in the neutral-sounding language of “qualifications.” As Lou Fisher has noted, these provisions are enforced by the Senate; they are effective, not because a court will throw an unqualified appointee out of office, but rather because the Senate is likely to refuse to confirm such a nominee in the first place.365 For non-Senate-confirmed positions, a president who disregards statutory requirements is likely to find himself opposed in other ways—perhaps involving the power of the purse, failure to confirm other nominees, or something else from the congressional toolbox. Of course, the extent to which Congress seeks to make use of that toolbox depends on the wider politics of the moment: a president who is doing well in the public sphere overall will generally have more leeway, and Congress will go along or implement Saxbe-fix-like solutions; a president doing worse—and perhaps especially a president perceived as appointing unqualified cronies to important positions—will face more serious pushback.

Assuming that a nominee requiring Senate confirmation does not contravene constitutional or statutory qualifications, how should the Senate evaluate him? Gerhardt has suggested that constitutional structure establishes a “presumption of confirmation,”366 but if this is true, it is only in a very specific sense. After all, the Constitution says nothing about what qualifications or credentials are sufficient to hold appointed office, nor does it suggest that only certain sorts of reasons suffice for a senator to deny consent to a nomination. As a predictive matter, one might expect most nominees to be confirmed, if for no other reason than that presidents will generally seek to nominate people likely to be confirmed. But this tells us nothing about how individual senators will or should think about any particular nomination.

As a preliminary matter, it should be noted that nothing in the Constitution requires that the Senate consider a nominee at all. When Justice Scalia unexpectedly passed away in early 2016, the Republican leadership of the Senate wasted no time in announcing that it would refuse to consider any nominee put forward by President Obama.367 Republicans framed their stance as letting “the American people” decide, via the mechanism of the 2016 elections. Democrats, predictably, were outraged, with many insisting that the Senate had a constitutional duty to at least consider any nominee.368 Obama nominated Merrick Garland, a longtime D.C. Circuit judge who was widely regarded as a centrist and well-respected by Republicans and Democrats alike (and who was, at the age of sixty-three, the oldest of the plausible nominees).369 The choice of Garland put pressure on Republicans, many of whom had to explain why they would refuse to hold hearings on a nominee many of them had publicly praised in the past. This pressure was most acutely felt by a number of incumbent Republican senators up for reelection in 2016 in swing or Democratic-leaning states (including Illinois, Wisconsin, Pennsylvania, New Hampshire, and Ohio). Indeed, of the Senate elections expected to be competitive in 2016, the vast majority—more than enough to return control of the chamber to the Democrats—were for seats then held by Republicans. Moreover, as these Senate campaigns heated up in the spring and summer of 2016, it became increasingly clear that the Republicans would choose a generally unpopular candidate (either Ted Cruz or, as it turned out, Donald Trump) as their presidential nominee.370 In this political climate, vulnerable Republicans eager to prove their moderation began breaking with their leadership, first agreeing to hold meetings with Garland and then calling for the Judiciary Committee to hold hearings.371 Republican leadership ultimately declined to hold hearings on Garland, a decision presumably based on its judgment that continued intransigence would not be particularly harmful to the party in the public sphere.372 This tactical decision was ultimately vindicated, as Trump pulled off a surprise win and Republicans retained control of the Senate.

Once the Senate has decided to consider a nominee, how should it do so? It is frequently suggested that the Senate is and ought to be more deferential to certain types of nominees—that, for instance, executive-branch nominees should nearly always be confirmed, on the grounds that the president has a right to have “his team” in place, while perhaps nominees to the judiciary and to independent agencies should face greater scrutiny.373 As a description of confirmation rates for various positions, this may well be correct—although, as we have seen, senators have historically proven quite willing to vote down executive-branch nominations when they perceive that the politics favor them. And politically weaker presidents, knowing this, will likely choose to nominate someone broadly palatable—someone on the “elder statesman” model. Consider, in this regard, President Bush’s nomination of Michael Mukasey as attorney general in 2007. Bush was near the nadir of his popularity, and Democrats had taken control of the Senate in the 2006 elections. Moreover, the Justice Department itself had been “buffeted by Congressional inquiries into the firing of federal prosecutors and the resignation of the previous attorney general, Alberto R. Gonzales.”374 In the days leading up to the nomination, Senate Democrats had vocally insisted that they would oppose various candidates whose names had been floated.375 In that political context, Bush nominated Mukasey, a former federal judge who was not known as a political partisan and who, indeed, was criticized by a number of Republicans as “too close to Democrats.”376 Even so, Mukasey was confirmed by a narrow margin of fifty-three to forty.377 Levels of deference may be sensitive to the office at issue, but they are at least as sensitive to the surrounding politics.

Nominations, and the deference they receive, are also shaped by one other key factor: senatorial courtesy. Senatorial courtesy is the practice, arising in the early Republic, of presidents “defer[ring] to Senators’ judgments about the merits of appointees from their own states.”378 It is often justified in terms of the “advice” prong of “advice and consent.”379 We have already seen how congressional influence over appointments stymied civil service reform under Grant and how New York senator Roscoe Conkling used, and fought to retain, his own patronage powers over appointments to federal office in New York when President Hayes sought to initiate civil service reform. The eventual triumph of reform meant that there were fewer opportunities to build up that sort of patronage network, but senatorial courtesy has persisted, and to some extent ossified, as a means of ensuring some amount of control by senators over the federal officials in their state. Consider the Senate’s “blue slip” process (not to be confused with the House procedure of the same name for dealing with Origination Clause violations, discussed in chapter 2): for a judicial nominee to move forward, both of that nominee’s home-state senators must return a blue slip indicating their approval. By tradition, if either senator does not return the slip, the chairman of the Judiciary Committee usually will not schedule a hearing (although the degree of deference to home-state senators does vary somewhat across Judiciary Committee chairmen). Knowing the potency of a blue slip, presidents have generally waited for senators to recommend judicial appointments before nominating anyone, thus giving up even the first-mover advantage to the senators.380 Consider that Texas, which had two Republican senators, had ten vacant federal judgeships in 2014 because the senators simply did not suggest nominees.381 When the Obama administration went public in an attempt to shame the Texas senators, the logjam was at least partly broken, with the president nominating and the Senate confirming several people who had been recommended by the senators.382

Once a nomination (especially a judicial nomination) has been made, one sometimes hears the claim that senators should consider only “qualifications,” not “ideology.”383 But it should be clear that there is no such thing as a qualification divorced from ideological concerns; moreover, even if there were, we would not actually want senators to blind themselves to ideology. First, consider some of the criteria usually put forward as “neutral” qualifications: good educational pedigree, a history of employment in a relevant field, integrity, and (specifically for judicial office) writing skill and a judicial temperament. Even if the ideological valences of these criteria do not line up along traditional partisan divides, that does not make them any less ideological. Concern for the educational pedigree of a nominee suggests that socialization in elite environments and inculcation in certain patterns and processes of thought are important.384 Adrian Vermeule has suggested that there should be Supreme Court justices who lack legal training entirely, in favor of training in other fields;385 obviously, this relies on a conception of educational pedigree and its value that is very different from the currently dominant position. Likewise, the types of employment history that count in this analysis are ideologically bounded. In recent years, for Supreme Court nominees this has tended to mean service on a federal appellate court—and, in many cases, service in the executive branch. When President Obama nominated Elena Kagan to the Court, for instance, opponents attacked her as unqualified because she had no judicial experience.386 And yet this conception of “relevant experience” may have significant ideological consequences: people with long judicial careers and no experience in elected office, for example, may tend to see electoral politics as a degraded form of decision making, in contrast to the perceived purity of judging.387 Judges with executive-branch experience but not legislative experience may have more expansive conceptions of the proper scope of executive power.388 Whatever else they are, these qualifications are not neutral. And the same goes for issues of “good writing” and “temperament,” where it may well be impossible fully to separate the views being expressed from the rhetorical skill or temperament of the person expressing them. Consider a 1990 study that used newspaper editorials (from a mixture of liberal and conservative papers) to measure the perceived qualifications of Supreme Court nominees. William Rehnquist was considered more than twice as qualified in 1971, when he was nominated as an associate justice, than he was in 1986, when he was nominated as chief justice.389 His educational background was obviously the same, and his relevant work experience had only increased. Most plausibly, liberal editorialists the second time around were reacting to what his service as an associate justice revealed about his ideology, but they did so in the neutral-sounding language of “qualifications.”

As another window onto the ideological valence of qualifications, consider whether it is possible to display a good judicial temperament while expressing views that are blatantly racist or sexist. If it is not possible, then temperament necessarily has an ideological component. And if it is possible, then we would certainly want to add an ideological qualification on top of the temperament-based one: a theory that would require a senator to vote to confirm a well-educated, calm-demeanored racist cannot be a good one. Indeed, even staunch defenders of the “qualifications only” approach to confirmations generally sneak ideology back in with a caveat that the nominee’s views must be “mainstream.”390 The question, then, is not whether ideology should come into the confirmation process but rather how it manifests itself and, perhaps more importantly, whose ideological positions carry how much weight. To the extent that we continue to see the appointments process as tied to understandings of responsible government, to whom are appointees meant to be responsible, and to what degree?

Arguments that only “qualifications” should matter to senators often take as their implicit premise a belief that, just beyond the historical horizon, there was a golden age in which ideology was irrelevant. The first section of this chapter should suffice to put the lie to that notion. Indeed, as William III was made to realize, the concept of responsible government required him to take partisanship into account when selecting his ministers, and American presidents from the beginning have used partisan litmus tests. In 1795, George Washington wrote to Timothy Pickering, his secretary of war: “I shall not, whilst I have the honor to administer the government, bring a man into any office of consequence knowingly, whose political tenets are adverse to the measures, which the general government are pursuing; for this, in my opinion, would be a sort of political suicide.”391 And it was certainly not a coincidence that Adams chose his staunchly Federalist secretary of state, John Marshall, as chief justice, nor was the partisan composition of the midnight judges or the Washington justices of the peace coincidental. Likewise, Jefferson’s elimination of the midnight judgeships and his choice of which justices of the peace to recommission bore clear partisan and ideological imprints, as did the turnover in cabinet officers upon his inauguration. With the rise of the spoils system, these influences made themselves felt at every level of the federal government. A recent study of all antebellum judicial nominations found that “every antebellum President took political considerations into account in making nominations.”392 Given this tendency in the executive, any argument that the Senate should ignore such considerations is not an argument for taking partisanship or ideology out of appointments; rather, it is an argument that only presidents should consider such factors in making nominations. And to the extent that such arguments tend to reinforce the idea that there is a neutral, nonideological craft of judging, they may also enhance judicial power—all at Congress’s expense.

As the history traced above suggests, the amount of deference that the Senate gives to presidential nominations will and should depend on the politics of the day. As one study of Supreme Court confirmations put it, “Confirmation politics … differs from normal politics in significant ways, but it is still politics.”393 As such, the level of deference that senators show to presidential nominees will largely be shaped by the same factors that determine how supportive they will be of that president’s desired legislative program or other initiatives. We therefore should not be surprised that higher presidential approval levels tend to translate into easier confirmation for a president’s nominees—indeed, Epstein and Segal found that “[a]ll in all, an out-of-favor president can cost his nominee nearly 20 votes” in the Senate.394 We can see this dynamic at play, for instance, in the extreme difficulty that John Tyler had in getting his nominees confirmed as well as the heightened scrutiny that Andrew Johnson’s nominees faced, and we can see it much more recently in the George W. Bush administration. Despite the fact that Republicans controlled the Senate by a comfortable margin, Bush’s 2005 nomination of Harriet Miers to the Supreme Court went disastrously, with bipartisan opposition forcing Miers to withdraw from consideration within a month of her nomination.395 Bush was wildly unpopular at the time—the Democrats would recapture both houses of Congress in the 2006 elections396—and this freed members of his own party to push for a nominee more to their taste, while freeing Democrats to oppose Miers as a way of further damaging a weak Republican president. It does not seem much of a stretch to speculate that, had Bush been at the height of his popularity, Miers would have been confirmed.

And this is as it should be. As we have repeatedly seen, legislators care so much about appointees because appointees matter for policy. A politically strong president—which is to say, a president who enjoys both a Senate majority (reflecting both geographically and, given the staggered timetable of Senate elections, temporally diverse support) and strong, immediate public support—has a stronger democratic claim to be able to put into place his own personnel, and therefore his own policies. What’s more, this is not simply a matter of diffuse support for or against a president: personnel politics plays out in the public sphere, where it both affects and is affected by the public standing of the president and the Senate. The Federalists unsuccessfully attempted to make the Repeal Act an issue in the 1802 elections;397 Andrew Jackson more successfully made an issue of Senate obstructionism in 1832 and 1834; the public reaction to the Garfield assassination meant that even the Stalwart Chester Arthur had to support civil service reform in the early 1880s; and Theodore Roosevelt began to build his reputation as a crusader for civil service reform. Indeed, strategies of “going public” in an attempt to either support or derail a nominee are a routine feature of our political landscape.398 We have already seen, in chapter 1, the complicated public strategies on both sides that ultimately resulted in the defeat of the Bork nomination. Likewise, in the Obama administration, a carefully calibrated public campaign from the president’s left forced him to nominate Janet Yellen rather than Lawrence Summers as chair of the Board of Governors of the Federal Reserve, undoubtedly one of the most important appointed positions in American government (and, because the Fed is a Humphrey’s Executor–like independent agency, the chair, once appointed, can only be removed for cause).399 As the New York Times put it, “The ascendant power of [Senator Elizabeth] Warren and her fellow populists is best captured by their torpedoing this month of Lawrence H. Summers, … who was blocked before President Obama could even nominate him to lead the Federal Reserve.”400 Opponents of Summers were able both to tap into and to create support for their position by their interactions in the public sphere. Likewise, as noted above, both Democrats and Republicans used public-facing strategies in the battle over replacing Justice Scalia. In such contests, it is ultimately political actors’ success at engaging in the public sphere, not abstract attempts to specify a presumption of confirmation, that determines the deference that will be shown to nominees. And because presidents know this, it impacts their choice of whom to nominate in the first place—after all, Summers was never even nominated for the Fed job.401

Moreover, the reminder that confirmation politics is “still politics” should remind us that it neither can nor should be sealed off from the rest of politics. One sometimes hears claims that, in the words of then Senate majority leader Harry Reid, it is inappropriate for senators to vote “to block executive branch nominees [when] they have no objection about the qualification of the nominee.”402 But to do this—to talk not only as if there are neutral qualifications for evaluating nominees but also as if nothing else should be allowed to influence a senator’s confirmation vote—is to insist that appointments be severed from the rest of politics. And to do that is to remove one of Congress’s more potent weapons in interbranch conflict. Opposition or the threat of opposition to a nominee is one way that senators can exert significant influence on underlying policy. Political science research confirms that the appointments power, in the right political context, can indeed be a potent source of legislative power.403

We might think of senatorial opposition to a nominee as lying along a continuum of motives, with opposition based on purely personal factors about the nominee (this could be anything from concerns about her performance in a past position to ethical concerns to ideological disagreement) on one end, to concerns about policies with which that nominee is specifically connected in the middle, to concerns about policies largely unconnected to the particular nominee at the far end. Senators’ ability to maintain opposition to a nominee will depend, not only on the political circumstances surrounding the nomination, but also on where their opposition falls on this spectrum—in general, it may be easier to justify opposing a nominee on grounds specific to that nominee than to justify opposing her for other reasons. It should also be noted that not all opposition has as its end goal the defeat of the nominee: as one moves away from factors specific to the nominee, the purpose of the opposition may increasingly sound in factors collateral to the nomination itself—the desire to change (or at least call attention to) matters of underlying policy, for example. The wider political context, the nature of the nominee, and the reasons for opposing him will all affect one another.

Opposition based on a nominee himself is, in some sense, the simplest case. It was opposition to specific royal favorites like Buckingham and Strafford, after all, that began to give rise to principles of responsible government in England; in more recent times, ideological opposition sank Robert Bork’s nomination to the Supreme Court (as we saw in chapter 1) and concerns about integrity sank Abe Fortas’s nomination as chief justice in 1968. In this vein, consider the fate of Admiral Lewis Strauss. In hearings before the congressional Joint Committee on Atomic Energy in 1954, Strauss faced hostile questions—from both Republicans like Representative W. Sterling Cole and Democrats like Representative Chet Holifield—about the way in which he ran the Atomic Energy Commission and about his failure to turn over information to the Joint Committee in a timely manner. He also refused to answer questions about advice he had given President Eisenhower in his prior role as special adviser to the president on atomic energy.404 When Democrats retook both houses in the 1954 elections, Senator Clinton Anderson became the chairman, and he and Strauss came to hate one another.405 The Democrats won the 1958 congressional elections in a landslide, and they began to look hopefully toward the 1960 presidential election. It was into this political climate that Eisenhower nominated Strauss to be secretary of commerce (and gave him a recess appointment in that position while the nomination was pending).406 Anderson and others assailed Strauss for his history of keeping information from congressional committees and (what they portrayed as) his difficulty with the truth when he did testify.407 Strauss managed to alienate more members by his demeanor at his hearings, and by the time the nomination came to a floor vote there was a “growing sense that no Democratic senator who supported Strauss would have a chance at the party’s presidential nomination.”408 In retrospect, it began to be clear that the recess appointment was a costly mistake, “insensitive to those latent animosities” surrounding the nominee and feeding their progression from latent to active.409 Strauss’s nomination was defeated by a vote of forty-nine against to forty-six in favor—only the eighth cabinet nominee ever to be voted down on the Senate floor. A furious Eisenhower called it “the second most shameful day in Senate history,” after only the Andrew Johnson impeachment trial.410 The Washington Post had a different take, editorializing that Strauss “too frequently exhibited a disregard of the right of Congress to know about the transactions of the executive departments. And he came before the Senate at a time when many Senators were feeling irritation at the exhibition of this same sort of executive arrogance by other officials.”411 The editorial went on to connect the appointments power to congressional power more broadly: “The Congress does not always have the power to compel members of the executive departments to be communicative about the operations of government for which it shares responsibility. However, to use an old truism of politics: although it cannot make them talk it can make them wish they had.”412 It is important to note that the opposition was rooted in reasons specific to the nominee, but its success depended very much on the wider political circumstances—specifically, the Democrats’ landslide in 1958 and the pursuit of the 1960 presidential nomination by a number of Senate Democrats. And, of course, this sort of opposition is not always reducible to pure partisanship; in the Obama presidency, even Democratic control of the Senate did not secure the confirmation of nominees like Dawn Johnsen as head of the Office of Legal Counsel (OLC), Goodwin Liu as a Ninth Circuit judge, and Debo Adegbile as head of the Civil Rights Division of the Justice Department.

A bit further along the spectrum, consider opposition to nominees arising from “opposition to policies with which these individuals had been associated.”413 We saw this, for example, in congressional opposition to Jackson’s withdrawal of funds from the Bank of the United States playing out in a refusal to confirm Taney, who had been instrumental in the withdrawals, as secretary of the treasury. This sort of opposition sometimes does not even take the form of a vote against confirmation; it may simply be a strategy for “exact[ing] pledges from the nominee before moving to confirm,”414 or drawing attention to or securing compromises from the administration on issues related to the nominee. For instance, when Richard Holbrooke’s nomination to be ambassador to the United Nations was pending in 1999, Senate Foreign Relations Committee chairman Jesse Helms secured from Holbrooke a promise to work to implement reforms at the United Nations that the committee had suggested.415 More recently, Senator Rand Paul has used opposition to confirmations as a way to highlight what he views as presidential overreach in combatting terrorism. In March 2013, he made national headlines when he staged a rare, twelve-hour “talking filibuster” of the nomination of John Brennan to be director of the CIA. Paul’s primary objection was to the administration’s policy of using drone strikes to kill suspected terrorists, which Brennan had been instrumental in devising.416 Although Brennan was easily confirmed at the end of the filibuster, Paul’s theatrics—and the bipartisan statements of support that accompanied them—“generated extraordinary scrutiny of the Obama administration’s drone-strike program and revealed some surprising divisions and alliances on Capitol Hill.”417 The filibuster also led Attorney General Eric Holder to send Paul a letter committing the administration to the position that it did not have the authority to use drones to kill Americans on American soil if they were not engaged in combat, a question that Paul had previously been pressing the administration to answer, without success.418 The event helped catapult the issue of drone strikes to the top of the news and served notice to the administration that it was vulnerable on this issue. Paul continued his crusade the following year, both suing the administration over its surveillance of domestic phone calls419 and opposing the nomination of David Barron to be a judge on the First Circuit Court of Appeals. Barron, while serving in OLC, had written the administration’s legal memos justifying the use of drone strikes to kill an American citizen abroad, and Paul announced his intention to fight the Barron nomination until those memos were made public.420 (The previous month, a federal court had ordered the memos released;421 the administration had not yet done so while it contemplated asking for rehearing en banc or for Supreme Court review.) Once again, Paul had bipartisan support,422 and the administration caved, opting to forgo appeals and release a (redacted) version of the memo in order to garner the necessary votes for Barron’s confirmation.423 The release once again sparked serious public debate and criticism.424

Moving further along the spectrum, the appointments power is also available for even more capacious collateral uses. As Walter Oleszek has noted, “Senators regularly place holds on diplomatic and other nominations to extract concessions from the State Department and other federal agencies. Hostage holds … enable senators to gain leverage to achieve other objectives.”425 Consider again Senator Helms, who, by mid-1999, had used his position as chairman of the Foreign Relations Committee to “bottle[] up 493 of President Clinton’s ambassadorial and other foreign relations nominations,” in order to express his displeasure with the general thrust of the administration’s foreign policy and to press for reorganization of the foreign policy agencies.426 More recently, Senate Republicans between 2011 and 2013 filibustered Richard Cordray, President Obama’s nominee to head the newly created Consumer Financial Protection Bureau, announcing that they would filibuster any nominee to lead the bureau until certain changes were made to the law establishing it.427 Cordray was eventually confirmed in a deal that (temporarily) averted filibuster reform428 (discussed in more detail in chapter 8), but the lengthy delay had the effect both of slowing down the bureau’s work and of drawing public attention to Republican claims that the underlying law was in need of reform. The politics were not entirely with them—the Republicans were in the minority, after all, and fearful of rules reform that would cost them the filibuster altogether—but one can certainly imagine a Senate majority successfully refusing to confirm as a way of winning substantive concessions.

Acting and Recess Appointments

Of course, many of the processes described above are, and are intended to be, cumbersome, and this may well create lags between one officer’s departure and her replacement’s arrival. This gives rise to two temporary mechanisms: acting appointments and recess appointments.

We have seen the use of acting appointments from the earliest days of the Republic. Indeed, the 1801 transition saw Acting Secretary of State (and confirmed Chief Justice) John Marshall replaced by Acting Secretary of State (and confirmed Attorney General) Levi Lincoln. It would be a few months before James Madison would take up the State Department post.429 Nevertheless, several scholars have recently suggested that the various acting appointments statutes are unconstitutional insofar as they allow the president to appoint a non-Senate-confirmed individual to hold an office requiring Senate confirmation.430 This was most clearly the case in the 1790s provisions, which put no limitation on whom the president could appoint in an acting capacity, but it remains the case even after the 1860s provisions, which allowed for, variously, the first assistant, deputy, or chief clerk of an officer to replace that officer in an acting capacity,431 an arrangement continued by the current statutory scheme.432 In many cases, the first assistant of a Senate-confirmed officer will herself be Senate-confirmed, but in many other cases, she will not; moreover, the current statutory scheme explicitly allows the president to appoint certain civil service employees in an acting capacity in positions that are normally Senate confirmed.433 In fact, it has never been the case that only Senate-confirmed officers are statutorily eligible to serve in acting positions when the permanent position requires Senate confirmation.434 (And, indeed, there was no indication that anyone in the Second Congress, which passed the 1792 law, thought that only Senate-confirmed officers could serve as acting officers.)435

The argument that one must be Senate confirmed (in some position) in order to serve in an acting capacity for a Senate-confirmable position relies on the premise that acting appointments “are not really appointments at all.” On this view, they are simply temporary reassignments of the duties of one office to another officer. Since those duties (by hypothesis) are the duties of a principal officer and can therefore be exercised only by someone who has been confirmed by the Senate, the person to whom they are temporarily reassigned must, likewise, have been confirmed by the Senate. But so long as that is the case, no new appointment has been made.436

That argument assumes that, whatever officer exercises them, certain duties are inherently principal-officer duties and therefore can be exercised only by a principal officer. Even though senators may not have thought about the fitness of, say, the deputy secretary of labor to serve as the administrator of the EPA, they would at least have had a chance to consider his fitness for government service generally when they confirmed him to the Labor post. Congress can, on this view, delegate the authority to the president to radically change the duties of any Senate-confirmed officer, but it cannot delegate the authority to temporarily make a principal office into an inferior one. But this seems odd. If, as I have argued above, we understand principal offices to be (for the most part) whatever Congress chooses to designate as principal offices, then the allowance for non-Senate-confirmed individuals to serve in an acting capacity in (otherwise) Senate-confirmable positions could be read as a temporary reclassification of the office just as easily as it could be read as a temporary reassignment of duties. At the end of the day, it is simply hard to understand what is gained by the formalistic assertion that only Senate-confirmed officers can serve in an acting capacity for otherwise Senate-confirmable offices.

Indeed, this is all the more so because Congress has shown itself willing and able to adjust the terms on which individuals can serve in an acting capacity in order to preserve its role. As we have seen, the earliest statute, in 1792, did not limit acting appointments at all. In 1795, a six-month time limit was added. In 1863, the time limit was retained and limits on who could serve in an acting capacity were added. In 1868, both the limits on who could serve and the limits on how long were tightened—the latter to a mere ten days, subsequently extended to thirty days once the specter of Andrew Johnson had passed. In 1988, the time limit was extended to 120 days; moreover, if confirmation of a nominee was pending before the Senate (provided she was either the first or the second nominee for this opening), then the time limit was suspended until she was confirmed, rejected, or withdrawn. The language of the provision was also tweaked to make it clear that this was the exclusive means of filling any vacancies in any executive agency—some agencies had apparently taken the position that certain positions were not covered by the Vacancies Act and therefore that acting appointments to those positions did not have to abide by the act’s time limitations. The 1988 amendments were meant to make clear to those agencies the error of their ways.437 Nevertheless, several controversies over acting appointments during the Bill Clinton administration appeared, at best, to stretch the Vacancies Act scheme.438 In 1998, as part of an omnibus appropriations statute (and therefore politically difficult for President Clinton to veto), Congress passed the Federal Vacancies Reform Act.439 The act extended the time limitation for an acting appointment to 210 days,440 but it also contained a new section, subtly titled “Exclusivity,” intended to make it pellucidly clear that any acting appointments would have to comply with the provisions of the act.441 The act also contained provisions requiring that vacancies and acting appointments be reported to Congress.442 Although the act did extend the time that a person could serve in an acting position, the price for that benefit to the president was the clearly expressed intention of the statute to cover nearly all offices and to do so exclusively, as well as the provision for enhanced monitoring mechanisms.443 Clearly, when Congress has been concerned about presidential overreliance on acting officers, it has been willing and able to clamp down on it. Of course, it is more likely to do so when the party controlling Congress is not the party in the White House—but that is also when the president is most likely to rely on acting appointments to circumvent the Senate in the first place.

In addition to the statutory mechanism of the acting appointment, there is the constitutional mechanism of the recess appointment, which remains important for two main reasons: first, the Vacancies Act does not permit acting appointments to federal courts or Humphrey’s Executor–like independent agencies;444 and second, the Vacancies Act, as noted, substantially limits who can be appointed in an acting capacity—in particular, the Vacancies Act does not permit the acting appointment of someone from outside the executive branch.445 A president who wanted to bring in, say, a governor or an academic would be barred by the Vacancies Act scheme. In either of those (relatively frequent) contexts, the president would have to rely on a recess appointment if he wanted to install someone in the position temporarily and without Senate confirmation.

Like acting appointments, recess appointments have a long pedigree in American constitutional practice—just to take a few examples, Jefferson recess appointed the Washington justices of the peace while awaiting their Senate confirmation; Jackson recess appointed Roger Brooke Taney as secretary of the treasury; and Eisenhower recess appointed Lewis Strauss as secretary of commerce. Importantly, recess appointments to Article III courts have also been prominent since early on: “The first five Presidents together made thirty-one such appointments, including five to the Supreme Court.”446 Indeed, George Washington recess appointed John Rutledge to the Supreme Court in 1795; Rutledge’s nomination for a permanent seat was subsequently rejected by the Senate.447 In the twentieth century, Eisenhower used recess appointments to place three justices—Earl Warren, William Brennan, and Potter Stewart—on the Supreme Court; all three were subsequently confirmed.448 After the Stewart recess appointment, the Senate adopted a sense-of-the-Senate resolution insisting that recess appointments to the Supreme Court “should not be made except under unusual circumstances and for the purpose of preventing or ending a demonstrable breakdown in the administration of the Court’s business,”449 and no president since Eisenhower has made a recess appointment to the highest court.450 Recess appointments to lower courts, however, have continued to the present day: President Bill Clinton recess appointed Roger Gregory to the Fourth Circuit, and President George W. Bush recess appointed Charles Pickering and William Pryor to federal appeals courts. Gregory and Pryor were subsequently confirmed by the Senate (Gregory after being renominated by President Bush); Pickering withdrew and retired when it became clear that he would not be confirmed.451 In total, there have been more than three hundred recess appointments to Article III courts in the nation’s history.452

It seems clear that, although they may recently have declined in popularity, recess appointments to the courts are permissible. Not only would any argument that they are not be incompatible with practice from the earliest years,453 it would also have to contend with the fact that there is no judicial exception to the Recess Appointments Clause. It is true that Article III provides for good-behavior tenure for federal judges, but it should be remembered that good-behavior tenure was established as the antithesis of tenure at the pleasure of the Crown. A recess-appointed judge does not serve at the pleasure of the president; she serves until the end of the next congressional session. Of course, a recess-appointed judge may want to receive a permanent appointment and may therefore feel some pressure to adjudicate in conformity with her perceptions of the wishes of the president or the Senate. But this is no different from the assumption that many lower-court judges want promotion to higher courts or to executive-branch positions. Only by treating the good-behavior tenure and salary-protection provisions as synecdoche for a grand, and overriding, principle of judicial independence from the other branches can we create a carve-out for judges from the recess appointments power. But the Constitution creates certain sorts of judicial independence and certain sorts of judicial dependence; there is simply no reason to treat one as overridingly significant.

There remain two other questions about the recess appointment power. First, does the phrase “Vacancies that may happen during the Recess of the Senate” mean only vacancies that arise during a recess or does it encompass all vacancies that exist during a recess? And second, what counts as a recess: only intersession recesses (that is, recesses resulting from an adjournment sine die) or at least certain intrasession recesses (that is, recesses resulting from an adjournment to a day certain) as well?

Attorney General William Wirt considered the first of these questions in an 1823 opinion. Wirt noted that either interpretation was plausible, although he conceded that the arise interpretation was perhaps more so linguistically. Nevertheless, allowing for appointments to fill any vacancy that happens to exist during a Senate recess is more “compatible with [the clause’s] spirit, reason, and purpose; while, at the same time, it offers no violence to its language.”454 He noted that the Senate might be forced to adjourn suddenly for all sorts of reasons, and it would be, in his view, foolish to require that any vacancies that existed when it did so had to remain unfilled until it reconvened.455 But an 1863 report from the Senate Judiciary Committee strongly disagreed—it referred to Wirt’s interpretation as “forced and unnatural,” and suggested that it could “quickly open the way to a practical deprivation of all power of the Senate over executive appointments. For if the President may in the recess appoint to and fill an office which during a session of the Senate was vacant, he may omit to make any nomination at a subsequent session, and at the close of it again appoint him under the idea of filling a vacancy, and so on from session to session.”456 The Senate’s response to this specter was to use the power of the purse. As a rider to that year’s Army Appropriations Act, Congress passed the Pay Act, which provided that “no money shall … be paid out of the Treasury, as salary, to any person appointed during the recess of the Senate, to fill a vacancy in any existing office, which vacancy existed while the Senate was in session and is by law required to be filled by and with the advice and consent of the Senate, until such appointee shall have been confirmed by the Senate.”457 It should be noted that, this provision notwithstanding, presidents continued to make numerous recess appointments to fill vacancies that predated the recess.458 A series of attorney general opinions informed presidents that these appointees could not be paid until they were confirmed by the Senate.459 (After the passage of the 1905 revisions to the Anti-Deficiency Act, discussed in the previous chapter, such voluntary government service became legally questionable; presumably, the justification would be that the Pay Act’s seeming acceptance of the service of such appointees without pay means that the voluntary service is “authorized by law” for Anti-Deficiency Act purposes.)460 In 1940, Congress amended the Pay Act to provide for three exceptions: a recess appointee to a position that had been vacant before the recess began could still be paid if (a) the vacancy arose in the last thirty days of the preceding session, (b) a nomination to fill that vacancy was pending at the close of the session and that nominee had not previously been recess appointed to that position, or (c) a nominee was rejected in the last thirty days of the preceding session and the recess appointment went to someone other than the rejected nominee. Moreover, if a recess appointee was paid under any of those three exceptions, then the president must submit a nomination for that position to the Senate in the first forty days of its next session.461 Finally, in a series of appropriations riders, Congress has forbidden the payment of any salary to a person filling a position to which that person has been nominated but been rejected by the Senate.462 Congress has thus acknowledged that there are some situations in which a recess appointment is tolerable, even where the vacancy antedated the recess. But it has also used its power of the purse to limit presidents’ ability to use recess appointments as an end run around Senate confirmation. In Mike Gerhardt’s apt phrasing, “When presidents have used temporary or recess appointments … to bypass the confirmation process, senators have invariably used their other powers, particularly oversight and appropriations, to put pressure on those choices.”463 Likewise, senators may hold up the confirmation of other nominees as a protest against the overuse of recess appointments, as Senator Byrd did in response to President Reagan’s use of the recess appointments power in 1985.464 When the question came before the Supreme Court in the 2014 case NLRB v. Noel Canning, Justice Breyer, for a closely divided Court, held that the recess appointments power extends to any vacancy that exists during a recess. He pointed to the Pay Act both as evidence that the Senate had acquiesced in this interpretation and as demonstrating the Senate’s ability to prevent the president from abusing this power without judicial intervention.465

There is also the question of whether only intersession recesses trigger the recess appointments power or whether intrasession recesses of some length suffice as well. The term “recess” is ambiguous—it can refer to either sort of break. Prior to the Civil War, Congress seldom took intrasession recesses of more than three days, preferring instead to take longer intersession recesses.466 Beginning with the Andrew Johnson administration, lengthier intrasession recesses became the norm; it is not a coincidence that Johnson was the first president to make intrasession recess appointments.467 As Justice Breyer noted in Noel Canning, it is telling that, despite the fact that Johnson was impeached largely over personnel matters, intrasession recess appointments did not merit any expression of congressional disapproval.468 Given that today there are routinely intrasession recesses that are longer than intersession recesses, it would be odd if recess appointments during the former were categorically banned and those during the latter were categorically permitted. Indeed, if anything, the true oddity is the idea that intersession recesses categorically allow for recess appointments—relying on this notion, Theodore Roosevelt in 1903 made more than 160 recess appointments in an infinitesimally short intersession recess.469 The Senate Judiciary Committee protested vigorously.470

Relying in part on this history, the Court in Noel Canning held that sufficiently lengthy intrasession recesses do indeed give rise to opportunities for recess appointments. Breyer suggested that an intrasession recess of less than ten days was “presumptively” too short to allow for recess appointments, although that presumption might be overcome by “some very unusual circumstance.”471 Importantly, the Court also held that it was up to the Senate itself, not the president or the courts, to determine whether the Senate was in session; by holding “pro forma” sessions every few days, the Senate could forestall an intrasession adjournment of sufficient length to trigger the recess appointments power.472 The Court’s solution in Noel Canning can be seen as an attempt to preserve the tools available to each branch for contestation in the recess appointments context. As long as there is some minimum recess length, below which recess appointments are impermissible, and as long as the Senate has the ability to hold pro forma sessions, then the Senate can block the president’s ability to make recess appointments. (This is all the more so if the ten-day floor applies to intersession recesses as well as intrasession ones; the Noel Canning opinion is opaque on this question.) Thus, presidents whose party also controls the Senate will find it easier to make recess appointments than presidents whose party does not. Once again, broader electoral support for one party’s agenda translates into greater ease of enacting that agenda.

There is also the possibility of a role for the House here. Any adjournment of either house of Congress lasting more than three days requires the consent of the other house.473 Should the houses be unable to agree on “the Time of Adjournment,” however, the president is empowered to “adjourn them to such Time as he shall think proper.”474 No president in American history has ever used this power, but one can envision the following scenario.475 The president’s party controls the House but not the Senate. The Senate is obstructing all, or nearly all, of the president’s nominees, to the consternation of the House majority as well as the president. The House could then propose an adjournment of more than ten days—long enough for the president to make recess appointments. If the Senate refused, the president could unilaterally adjourn both houses for more than ten days—again, long enough to make recess appointments. This would, of course, enrage the Senate majority; the House and the president could assume that they would not have the Senate’s cooperation on much of anything in the aftermath of such a move. But, once again, it is a constitutional mechanism that calibrates institutional power to public support. A president whose party controls neither house of Congress can be prevented from making recess appointments altogether; a president whose party controls at least one house will be able to make recess appointments at least some of the time.

Removals

Getting people into office is only half the story of personnel and of responsible government; getting them out is the other half. The issue of removals from office raises two major questions for congressional power. First, can Congress remove officials? And second, can Congress limit the president’s ability to remove officials? As to the first question, we have already seen a number of congressional removals. Consider, for instance, that a number of statutes contain automatic removal provisions by setting a time limit on officeholders. So, for example, the 1801 Organic Act for the District of Columbia specified that Washington justices of the peace were to serve for five years, at the end of which they would lose their offices unless they were renominated and reconfirmed. Likewise, the 1820 Tenure of Office Act not only created four-year tenures for a number of executive offices, it also established expiration dates for currently serving officers, thus effecting a removal of existing officers. Today, to take just one example among many, members of the Board of Governors of the Federal Reserve serve fourteen-year, nonrenewable terms.476 It is also the case that, from the Founding on, Congress has enacted numerous examples of what Sai Prakash calls “contingent removal provisions”—that is, provisions for officeholders to be deprived of their office automatically upon the occurrence of some event, generally their conviction for some sort of official misconduct.477 (Indeed, as we have seen, a number of the pre-1787 state constitutions also contained such provisions.) Finally, Congress has, from the early days of the Republic, eliminated offices, thereby terminating the tenure of the officeholders. In 1792, for instance, Congress eliminated the office of assistant to the secretary of the treasury (who, by the terms of the organic act for the Treasury was appointed by the secretary)478 and created in its stead the commissioner of the revenue, appointed by the president with consent of the Senate.479 Although Washington appointed Tench Coxe, who had been the assistant to the secretary, as the new commissioner of the revenue,480 it is clear that he need not have—indeed, in the days before his nomination to the new post, Coxe wrote an angst-ridden letter to Hamilton expressing his fears that “I, and my family will be left without an Establishment.”481 Moreover, all three sorts of statutes discussed above (that is, tenure-limitation provisions, contingent-removal provisions, and office-elimination provisions) have been acquiesced in by presidents from Washington onward.482 Indeed, given the difficulty of passing legislation over a presidential veto, any form of congressional removal instantiated in a statute would likely have received a presidential signature. In the 1986 case of Bowsher v. Synar, the Supreme Court, relying on dicta from Myers, held that any “direct congressional role in the removal of officers charged with the execution of the laws beyond [impeachment] is inconsistent with separation of powers.”483 But given that Congress can clearly eliminate offices and thereby effect a removal of incumbent officeholders, it could easily engage in a removal two-step: first, it statutorily eliminates the office, thereby ending the tenure of the incumbent; then, it creates a new, nearly identical office. It seems odd, at best, to deny Congress the power to do in one step what it can clearly do in two.

Indeed, as we have seen, Congress has even used its office-elimination power to remove judges, in the 1802 Repeal Act. In response to Federalist complaints that doing so violated the midnight judges’ good-behavior commissions, Republicans asserted that the judges had not been removed; they had simply fallen victim to Congress’s undoubted authority to structure the lower federal courts. As we have seen, the Federalist-dominated Supreme Court acquiesced in this argument in Stuart v. Laird. At least three factors allowed the Republicans to win the constitutional politics of the 1802 controversy. First, Republicans had a strong electoral mandate, arising out of their victories in both the 1800 elections and the 1802 midterms. Second, the 1801 Judiciary Act was widely seen to be an illegitimate power grab by a repudiated political coalition. And finally, Republicans pressed their advantage judiciously, not maximally. They did not abolish the circuit judges and then create new circuit judges, which would have given Jefferson a number of appointments; rather, they abolished the circuit judges and returned circuit-court staffing to the status quo ante: a combination of district judges and Supreme Court justices. The result of these canny political maneuvers was the removal of the midnight judges and a constitutional victory for Jefferson.

The lesson of the 1802 controversy is that the surrounding politics matters greatly. Consider a more recent example of congressional restructuring of the federal judiciary. Until 1980, the United States Court of Appeals for the Fifth Circuit covered most of the Deep South: Texas, Louisiana, Mississippi, Alabama, Georgia, and Florida. It was therefore, unsurprisingly, at the center of many of the major controversies surrounding the civil rights revolution and the fight against Jim Crow.484 With the economic and demographic growth in the South, the circuit was also the busiest federal appellate court in the nation throughout the 1960s and 1970s.485 More judges were clearly needed, but some influential jurists believed that a collegial court could not operate effectively with more than nine judges, to which number the Fifth Circuit had expanded in 1961. Beginning in the 1950s, then, there were proposals, continuing throughout the 1960s and 1970s, to split the court in two.486 But against the backdrop of civil rights struggles, it was nearly impossible to divide up the circuit in a way that would receive sufficiently widespread support to be enacted into law.487 It was only with the decreasing salience of civil rights in the late 1970s that the necessary political coalition for dividing the circuit became possible.488 In 1980, President Carter signed into law the bill dividing the old Fifth Circuit into today’s Fifth and Eleventh Circuits.489 Note that this law significantly reduced the jurisdiction of sitting federal judges—where once their rulings had possessed the force of law from El Paso to the Florida Keys, now they had to content themselves with either El Paso to Biloxi or Mobile to the Keys. In the right political context—that is, one in which it did not appear to be motivated by the desire to influence the outcome of a particular class of cases—this diminution in jurisdiction was possible. Of course, it might be possible in other political contexts as well. Imagine a scenario in which the vast majority of the nation had staked out a position on some civil rights issue, but a single revanchist court was holding the line against it. In that situation, too, it might be conceivable that judicial reorganization would be used to deprive that court of power—this time, precisely because of how it would influence particular cases. Reorganization, of course, does not generally mean removal, but the lesson of 1802 is that reorganization can be used to effect removal, and certainly jurisdictional diminution is on a continuum with removal.

It is, therefore, clearly the case that Congress itself has various removal mechanisms at its command. It should be noted that, unlike most of the other powers discussed in this book, these mechanisms require legislation—that is, they require bicameralism and presentment. From the beginning, the default rule (recognized in the Decision of 1789) was that the president could unilaterally remove executive officials as well. But there is a remaining question about whether Congress can, by legislation, defeat that default rule. That is, to what extent can Congress limit the president’s removal power? In the earliest years of the Republic, when there were very few federal officials total, the power to remove and the power to appoint were almost inextricably linked. Recall Hamilton’s claim in Federalist No. 77 that Senate consent was necessary “to displace as well as to appoint.”490 With so few extant offices, a president simply could not remove an officer if he was unsure about getting a replacement confirmed; he would therefore have to consider the likelihood of Senate approval of a replacement before unilaterally firing an officer. With the growth of the federal government, such pressures eased, and Jefferson, especially, showed no qualms about unilaterally removing Federalists from office. Nevertheless, as we have seen, there was a widespread view in the early Republic that Congress could choose to create executive offices with tenure other than at the pleasure of the president. Recall that the Organic Act for the District of Columbia provided five-year terms for Washington justices of the peace; that the Supreme Court in Marbury insisted that those five-year terms precluded presidential removal; and that Jefferson, in renominating William Hammond Dorsey and Thomas Peter, can plausibly be said to have acquiesced in the view that, because their commissions had been delivered, they were entitled to their five-year terms. Of course, the most sustained effort at congressional limitation of presidential removal authority came with the 1867 Tenure of Office Act, which Andrew Johnson asserted was unconstitutional. The one-vote acquittal in his impeachment trial could be read as vindication of this position—but it should be remembered that he served out the rest of his term severely weakened, that Congress was especially assertive in personnel matters for the rest of his term (and, indeed, for most of the rest of the nineteenth century), and that Republicans won the next four consecutive presidential elections. Johnson’s acquittal was hardly a resounding victory for him.

Perhaps more importantly, the postbellum growth of the administrative state saw two major developments limiting presidential removal powers. The first was civil service reform. The Pendleton Act itself was premised on the idea that, if “the front-door [that is, appointments] were properly tended, the back-door [that is, removals] would take care of itself” because a competitive examination system for new appointees would eliminate partisan incentives to remove officials.491 But the logic of reform pushed further: President McKinley in 1897 issued an executive order permitting classified civil servants to be dismissed only for just cause, and a series of subsequent orders over the next decade narrowed the scope of just cause for dismissal.492 In 1912, the Lloyd–La Follette Act (passed as a rider to an appropriations bill) statutized tenure protection, providing that “no person in the classified civil service … shall be removed therefrom except for such cause as will promote the efficiency of said service and for reasons given in writing,” and specifying the procedures for dismissal.493 In the subsequent century, these protections have been strengthened still further.494 Even in Myers, the Supreme Court went out of its way to insist that nothing in its holding there would affect the civil service system. Non-Senate-confirmed officials could be “entirely removed from politics” with tenure protections, the Court said; it was the fact that Frank Myers was Senate confirmed that was dispositive.495

But even Senate-confirmed nonjudicial officers can be given tenure other than at the pleasure of the president, as the Court confirmed in 1935 in Humphrey’s Executor. This, of course, brings us to the second aspect of the administrative state that limits presidential removal power: the growth of independent agencies. As we have already seen, a great deal depends on whether an office is characterized as “executive,” in which case the Court places it in the Myers category and demands an unfettered presidential removal power, or as “quasi-legislative and quasi-judicial,” in which case the Court applies Humphrey’s Executor and allows for tenure protection. And it should be clear that there is no principled way to divine a priori which offices should be characterized in which way.496 From the Restoration through the colonial and early state legislatures and into the early Congresses, we have seen that the Treasury was regarded as not fully executive. We have seen Parliament and colonial assemblies using various formal and informal mechanisms to assert varying degrees of authority over various types of civil and military officials. We have seen early state constitutions in which both appointment and removal powers (as well as the veto and other powers) were parceled out among institutions in a bewildering variety of ways. Indeed, the principal point of continuity has been the contingency of taxonomies of powers. Why should the secretary of the treasury (not to mention a first-class postmaster) be regarded as executive, while federal trade commissioners and governors of the Federal Reserve are regarded as quasi-legislative and quasi-judicial? All of those offices could be said to “execute” federal law; likewise, all could be said to be vested with certain quasi-legislative discretionary authority to fashion policy and certain quasi-judicial authority to interpret and apply rules. What principle, other than respect for Congress’s chosen structure, allows us to declare some of them to be “executive” and others “independent”?

One could, of course, take a highly formalistic approach and insist that Humphrey’s Executor was wrong, that there can be no independent agencies. This approach generally goes by the name “unitary-executive theory.”497 The reasoning behind the theory is relatively simple: the Constitution creates three branches, and the enumeration of those three suggests that no others are permissible. Therefore, any legitimate government official who is not in the legislative or judicial branches must be in the executive branch.498 Article II vests the executive power in “a President” alone; therefore, the president must have full authority over every legitimate function of the federal government that is not legislative or judicial, and this authority must entail the ability to fire underlings who do not perform according to his wishes.499 It is worth noting that the same train of formalist reasoning would seem to suggest that government employees are impermissible—they are nowhere listed in the textual trinity of principal officers, inferior officers, and recess appointees!—which both flies in the face of early practice and suggests the impossibility of civil service protections. Such formalism would seem to have the Jacksonian spoils system as its end point. More importantly, it would seem to rob Congress of central elements of its ability to structure and monitor government offices. From the Treasury Department’s organic statute on, Congress has placed demands on specific officers, demands that may come into conflict with the president’s wishes. From the District of Columbia’s organic statute on, Congress has created offices whose incumbents do not serve at the president’s pleasure. For the entire postbellum period, there has been a widespread recognition that the spoils system is inadequate to the needs of government and that there should be a large category of government employees who do not serve at the president’s pleasure. Simultaneously, there has been a widespread recognition that certain functions should be housed in agencies whose members, although appointed by the president with the consent of the Senate, do not serve at the president’s pleasure. (When one contemplates the possibility of, say, interest rate manipulation timed around presidential elections, one sees the wisdom in such judgments.)

Far more palatable than unitary-executive theory is an approach that keeps in mind that such questions arise from the desire to create responsible government. And the history of responsible government, from the seventeenth century to the present, is one of constantly shifting and adjusting arrangements over who answers to whom, and how much. It is a mistake to regard agency independence as a mistake, or even as a Myers/Humphrey’s Executor binary: different agencies have different degrees and types of independence. The agencies are created and structured by Congress, and Congress can provide varying measures of tenure protection when it does so.

Impeachment

We end by returning, briefly, to where we began. As we have seen, impeachment played a major role in the early development of responsible government; it has been resorted to far less frequently in recent centuries, although its shadow may well affect officeholders’ behavior in unseen ways. There is also a massive literature on the topic (one to which I have contributed), and I shall not attempt anything like a systematic treatment here.500 Instead, I shall limit this section to a few brief notes on the impeachment power.

First, although in theory impeachment applies to “all civil Officers of the United States” in addition to the president and vice president,501 in practice it is likely to remain limited to presidents, vice presidents, and federal judges—in other words, officers whom there is no other way to remove. (Sai Prakash and Steven Smith have argued that Congress can create non-impeachment mechanisms for judging “good behavior” and therefore for removing federal judges.502 But, with the exception of the 1802 Repeal Act, impeachment is the only mechanism that has been used to remove judges in American history, and, at this point, it would take an extraordinary set of political circumstances for Congress to consider creating the type of mechanism that Prakash and Smith suggest.) Nineteen officers have been impeached by the House of Representatives in American history.503 The first impeachment was of Senator William Blount in 1797 for conspiring with the British and Indian tribes to seize Spanish territory in Florida and Louisiana. The Senate decided that members of Congress were not “civil Officers” and therefore not impeachable; instead, they expelled him by a vote of twenty-five to one.504 Of the subsequent eighteen impeachments, two have been of presidents, fifteen have been of judges, and one has been of a cabinet officer. The cabinet officer, Secretary of War William Belknap, resigned from office before the House voted to impeach him in 1876. The House impeached him anyway, both to make a point and in an attempt to disqualify him from future officeholding. The Senate acquitted him, with a number of the votes for acquittal seemingly premised on a belief that his resignation had deprived the Senate of jurisdiction to try him.505 The Belknap case points to why impeachment is likely to be both rare and used only against presidents, vice presidents, and judges. It is likely to be rare across the board, because, if there is sufficient consensus in both houses to impeach and convict, an officer is likely to resign first (as, for instance, President Nixon did). And it is likely to be even rarer for officers who serve at the president’s pleasure, because, should they refuse to resign, the president is likely to fire them rather than have her administration dragged through impeachment proceedings. Indeed, even independent agency officials can generally be dismissed by the president for malfeasance (we have seen, for instance, that the federal trade commissioners in Humphrey’s Executor could be removed for “inefficiency, neglect of duty, or malfeasance in office” and that Federal Reserve governors today can be removed “for cause”). An offense that could garner a majority in the House to impeach and a supermajority in the Senate to convict would almost certainly satisfy the standards for dismissal by the president. In addition to Belknap’s pre-impeachment resignation, three other impeached officials (Judges Mark Delahay, George English, and Samuel Kent) have resigned after impeachment but before trial. Only eight officials, all of them federal judges, have been convicted in Senate trials.506 In addition to losing their offices, only three (Judge Humphreys in 1862, Judge Archbald in 1912, and Judge Porteous in 2010) were disqualified from holding future office.507 There might be circumstances under which the desire to send a strong message or the desire to disqualify would lead the Senate to hold a trial for someone who had resigned or been fired, but those would be quite extreme circumstances. American impeachment has, thus far, been used almost exclusively against those who cannot be fired.

Second, impeachment carries—and has long carried—a distinct taint of malfeasance, not just political disagreement or even incompetence. Concerns that impeachment embodied, not simply a determination that someone should not hold office, but also a determination that he was guilty of serious crimes, led the Lords to refuse to convict Strafford in 1640–1641, even as they were willing to pass a bill of attainder against him. Indeed, the subsequent development of responsible government depended on the creation of mechanisms for turning officials out of office without the threat to their life, liberty, property, or honor inherent in impeachment. In the American context, the acquittal of Samuel Chase in 1805—an acquittal that required some Republican votes—embodied a judgment that impeachment was to be reserved for especially serious offenses. It was not considered an appropriate tool of normal partisan contestation, even in the partisan cauldron of the early nineteenth century, and even against as polarizing a figure as Chase. Indeed, at the Philadelphia convention, Benjamin Franklin compared presidential impeachment to an assassination (and I have elsewhere explored what this might mean as far as substantive standards for presidential impeachability are concerned).508 Conviction upon impeachment has, in fact, been reserved for serious official misconduct: Judge Pickering, as we have already seen, was removed in 1804 for misconduct on the bench; six of the remaining seven were removed for offenses related to corruption, tax evasion, or perjury. Judge West Humphreys was convicted in 1862 for supporting the Confederacy.509

The Constitution’s high structural bar for impeachment serves to ensure that it will be used only in such serious, and largely uncontroversial, cases of misconduct. The requirement that the Senate hold a trial serves to impress upon senators’ minds the punitive nature of the endeavor; more importantly, the requirement of a two-thirds vote to convict significantly increases the likelihood of acquittal in close cases or cases brought from partisan motives. Indeed, there were majorities to convict both Samuel Chase and Andrew Johnson; it was the supermajoritarian safeguard that prevented their removal.

We should not read the procedural difficulty or low incidence of impeachment as an indication that it is unimportant. As of this writing, two of our forty-four presidents have been impeached, and a third surely would have been had he not resigned. Although the two impeached presidents were acquitted, there is no doubt that the mere fact of impeachment hobbled them in important ways for the remainder of their presidencies. Others have no doubt been influenced in at least some ways by the possibility of impeachment. At the same time, we should be careful not to overstate the importance of impeachment or to focus myopically on it, either. Impeachment is one mechanism among many, surveyed in this chapter, for maintaining congressional influence over personnel, and thereby for ensuring some measure of responsible government.



The personnel power has been hard fought and deeply contested in Anglo-American government for centuries. It was intimately tied to the struggle for responsible government in England, and that struggle significantly shaped political thought and practice across the Atlantic. This chapter has aimed to trace the development of legislative power over the personnel of the state and to think about what different distributions and configurations of that power mean for legislative power more broadly.

The various mechanisms of congressional control over appointment, removal, and impeachment, if used judiciously, can increase congressional power and further the ends of responsible government. Of course, if used injudiciously, they can have the opposite effect, harming congressional standing with the public by making it look mindlessly obstructionist or showing it to be zealously pursuing unpopular goals. To the extent, however, that the tools of responsible government are used in ways that are responsible, not just to Congress, but, through it, to the broader public, it will tend to redound to Congress’s credit.


5

Contempt of Congress

GATHERING INFORMATION IS NOT A PERIPHERAL PART of Congress’s job; it is central to the legislature’s identity and function. Information is, of course, necessary for Congress to legislate effectively—as well as for it to appropriate, consider nominees, and perform all of the other functions considered in this book. Equally importantly, holding hearings and releasing information to the press and the public is an essential means by which houses and members make arguments in the public sphere and attempt to shape the public discourse. Hearings give members of Congress opportunities to express their displeasure or disagreements with nominees, to grill administration officials, and to present sympathetic witnesses, all in an attempt to move the conversation, both in Washington and around the country, in their preferred direction. Hearings might even (as we shall see in the next chapter) be used to release secret information, under the veil of the Constitution’s Speech or Debate Clause.

But what happens when witnesses refuse to cooperate with a congressional investigation, either by refusing to testify or by refusing to turn over documents? Each house of Congress may issue subpoenas, but what if those subpoenas are defied? This chapter considers each house’s power to hold outsiders—and especially outsiders from other branches of the federal government—in contempt of Congress (or its historical close relative, in breach of congressional privilege),1 along with the mechanisms by which a finding of contempt (or breach) can be enforced.

Historical Development

The offense of contempt of Parliament dates to the institution’s inception. Befitting the early Parliament’s status as an advisory body meant to assist the monarch in the administration of his kingdom,2 the earliest contempts were treated as offenses against the Crown, and the contemnors faced royal justice.3 In 1433, Henry VI gave royal assent to a statute making double damages, fine, and ransom the punishments for all cases of assault upon a member of Parliament, an especially vexing form of contempt.4 The fact that the fine and ransom were paid to the Crown, as well as the fact that they were dispensed through the mechanisms of royal justice, make it clear that the offense was against the king. The fifteenth-century Parliament did not yet have sufficient institutional independence for the assault on a member to be considered a matter for the House’s own cognizance.5

Beginning in the sixteenth century, however, the houses themselves began to punish contempts. In 1543, George Ferrers, a member of Parliament from Plymouth, was arrested in London pursuant to an action in the King’s Bench to recover a debt (for which Ferrers served as a surety). Upon being notified of Ferrers’s arrest, the House of Commons sent its sergeant to demand his release. Rather than surrender him, however, the jailers, “after many stout words, … forcibly resisted” the sergeant’s demands. In the resulting melee, the sergeant “was driven to defend himself with his mace of armes, and had the crown thereof broken by bearing off a stroke, and his man stroken down.” The London sheriffs arrived on the scene but promptly sided with the jailers against the sergeant. The sergeant returned to the House of Commons and reported; the Commons took the matter “in so ill part, that they all together … rose up wholly, and retired to the Upper House,” where they acquainted the Lords with their grievances.6

The House of Lords, “judging the contempt to be very great, referred the punishment thereof to the order of the Commons House.”7 The Lord Chancellor, a Crown official, offered to arm the sergeant with a royal writ, but “the Commons House refused, being of a clear opinion, that all commandments and other acts proceeding from the [House of Commons], were to be done and executed by their Serjeant without writ, only by shew of his mace, which was his warrant.”8 Meanwhile, the London sheriffs, having received word of “how haynously the matter was taken” and having decided that discretion was the better part of valor, decided to turn Ferrers over without a fight when the sergeant returned. The sergeant, upon securing Ferrers’s release, charged the sheriffs, jailers, and the person upon whose suit Ferrers was arrested in the first place to appear before the House of Commons the next morning to answer for their contempt of Parliament.9

When they appeared in the House, they were denied counsel. After they spoke in response to the contempt charge, the sheriffs and the person who instituted the suit were committed to the Tower of London, and the arresting officer and most of the jailers were sent to Newgate prison.10 The jailer who started the physical confrontation with the sergeant was committed to the Little Ease dungeon of the Tower of London.11 The House released its prisoners three days later, but only after “humble suit made by the Mayor of L[ondon] and other their friends.”12

In addition to being a member of the House of Commons, Ferrers was a servant of Henry VIII. After the Commons released the sheriffs and jailers, the king called prominent members of the House before him.

First commending their wisdome in maintaining the Privileges of the House (which he would not have to be infringed in any point) alledged that he, being head of the Parliament, and attending in his own person upon the business thereof, ought in reason to have Privilege for him, and all his servants attending there upon him. So that if the said Ferrers had been no Burgess, but only his servant, that in respect thereof he was to have the Privilege, as well as any other. For I understand, quoth he, that you, not only for your own persons, but also for your necessary servants, even to your cooks and horsekeepers, enjoy the said Privilege. … And further, we be informed by our Judges, that we at no time stand so highly in our Estate Royal, as in the time of Parliament; wherein we as Head, and you as Members, are conjoin’d and knit together into one Body Politick, so as whatsoever offence or injury (during that time) is offered to the meanest Member of the House, is to be judg’d as done against our Person and the whole Court of Parliament; which prerogative of the Court is so great (as our learned Counsel informeth us) as all acts and processes coming out of any other inferior Courts, must for the time cease and give place to the highest.13

Beneath the superficial pleasantries lay a struggle over the role of Parliament in the English constitutional order. The Commons’ refusal to accept the Lord Chancellor’s proffered writ constituted an assertion that the House’s contempt power was independent of royal authority. The sergeant needed only show his mace, the symbol of the authority vested in him by the House, in order to free Ferrers and imprison those who held him. The king, by contrast, attempted to reassert Parliament’s role as his advisory body. His claim that his servants should be accorded parliamentary privilege was a claim that privilege was intended to help members of Parliament serve the king.

Henry’s words notwithstanding, it was the House’s deeds that set the tone for the future. Without royal assistance, the House of Commons had freed Ferrers and imprisoned those who had violated the House’s privileges. Henceforth, it would be the House, and the House alone, that would punish contempts. By punishing these contempts itself, the House asserted an institutional identity independent from the Crown: contempts were no longer interferences with the functioning of royal governance; rather, they were interferences with the House’s ability to do its own business.

One important consequence of this change was that it became conceivable to hold Crown officers—indeed, even monarchs themselves—in contempt. When Parliament was just one instrument of royal governance, a dispute between Parliament and some (other) Crown official was determinable by reference to what the monarch wanted. But with Parliament beginning to assert institutional powers distinct from the Crown, it became possible to conceive of contempts committed by Crown officials, as a number of cases, beginning in the late sixteenth century, made clear.

In 1566, a joint committee of the Lords and Commons sent Queen Elizabeth a petition requesting both that she “dispose [herself] to marry, where it shall please [her], with whom it shall please [her], and as soon as it shall please [her]” and that she settle the matter of succession in case she should die unmarried and without heirs.14 The queen sent back a brief reply assuring Parliament that all would be settled in due course.15 A number of members of the House of Commons were unsatisfied and spoke critically of the queen’s refusal to address their concerns directly.16 In response, Elizabeth summoned thirty members of the House of Commons, as well as the Lords who had served on the joint committee that drafted the petition, to appear before her. When they appeared, she delivered “a smart reproof,” albeit one in which “she mixed some sweetness with maj[esty].” She “promised them to manage things not only with the care of a prince, but the tenderness of a parent.” And she forbade them to discuss issues of succession any further.17

In the House of Commons, Paul Wentworth raised the issue of whether forbidding further discussion of a topic constituted a breach of privilege.18 This question was extensively debated on the day it was raised, and the next day, the Speaker of the House of Commons was again summoned to appear before the queen, who commanded him to allow no further discussion of the matter.19 This command was ineffectual—the House immediately appointed a committee to draft a response.20 The document produced by this committee suggested that, in ordering the House to cease debate, the queen had infringed upon its traditional liberties, and it urged her to lift the restraint.21 Although this petition was never presented to the queen, the Commons did request a meeting with her to discuss their privileges.22 Realizing that, as long as the Commons believed that she was infringing on their liberties, the House would refuse to attend to other business, Elizabeth gave in.23 Two weeks after ordering the House to suspend discussion of the succession issue, the queen revoked that command, although she made it known that she “desired the house to proceed no further in the matter at that time.”24 This incident is important, not simply because of the outcome—that is, in a dispute framed in the language of royal prerogative versus parliamentary privilege, the latter won—but also precisely because it was framed in those terms. That is, both the House and the queen herself thought it conceivable that the queen could breach parliamentary privilege. Moreover, the House was willing to use its other levers of power, such as refusing to turn to other business that the queen wanted passed, in order to give effect to its constitutional position.

A similar pattern, in which the House won a contest that pitted claims of prerogative against those of privilege, played out only a few years later, in 1571. That year, William Strickland, a member of the House of Commons, was summoned before the Queen’s Council and ordered not to attend the House because he had introduced a bill moving for the reformation of the Book of Common Prayer.25 (As head of the Church of England, Elizabeth considered all matters of religion to fall within her royal prerogative and, therefore, outside Parliament’s purview.)26 Several members argued that this interference of the Crown in Strickland’s performance of his parliamentary duties constituted a breach of privilege.27 Christopher Yelverton insisted that Strickland’s arrest created a “perilous” precedent, and that the House had a right to debate “all matters not treason, or too much to the derogation of the imperial crown.” He concluded that “it was fit for princes to have their prerogatives; but yet the same to be straitened within reasonable limits.”28 The next day the queen yielded, and Strickland was again allowed to attend the House.29

In a familiar pattern, it was during the reign of the House of Stuart that clashes between royal prerogative and parliamentary privilege really came to the fore. In 1621, for example, James I ordered the House of Commons to stop meddling in the “mysteries of state” when it questioned his desire to marry off the Prince of Wales to the Spanish Infanta.30 When the House replied that freedom of speech and debate was part of its “ancient and undoubted right,” James claimed that all privileges derived from royal grace—but insisted that he would be glad to show the House this grace, so long as it refrained from encroaching on royal prerogative.31 When the House replied by passing a resolution reasserting the claim that its privileges were its “ancient and undoubted birthright,” James responded by sending for the Commons’ Journal, tearing out the House’s protestation, declaring it “invalid, annulled, void, and of no effect,” imprisoning some of the parliamentary ringleaders, sending others off to Ireland as royal commissioners, and dissolving Parliament.32

James’s fights with Parliament were nothing, however, as compared to those of his son. Indeed, Charles I’s clashes with Parliament are of particular interest because they were often framed as clashes between royal prerogative and legislative privilege. Some of these clashes look rather familiar to modern eyes, as when Charles repeatedly asserted a right, grounded in royal prerogative, to withhold documents from Parliament and to prevent his advisers from having to testify before Parliament. Indeed, one lens through which to view the English Civil War is as the victory of parliamentary privilege over such claims of royal prerogative—indeed, as the ultimate finding of contempt of Parliament.33

As we saw in the previous two chapters, Charles was at loggerheads with the House of Commons from the beginning of his reign, and these disputes frequently revolved around money: Charles wanted it, and the House was unwilling to grant it until its grievances had been redressed. After dissolving his first Parliament in despair and subsequently collecting taxes without parliamentary authorization,34 growing financial necessity (created, in large part, by ill-advised and ill-managed military adventuring) forced Charles to call his second Parliament, in 1626.35 In an attempt to ensure that this Parliament went more smoothly for him, Charles appointed six of the more charismatic leaders of the previous Parliament to the post of sheriff, which made them legally ineligible to sit in the new Parliament (a technique known as “pricking for sheriff”).36 Many members of the Commons, however, resented this perceived invasion of their privileges, and the issue was debated (without conclusive resolution) throughout the short life of the 1626 Parliament.37

Simultaneously, parliamentary opposition to the first Duke of Buckingham was growing, as described in chapter 4. Recall Charles’s insistence that “I will not allow any of my servants to be questioned amongst you, much less such as are of eminent place, and near unto me. … I see you specially aim at the duke of Buckingham. … [I] can assure you, he hath not meddled, or done any thing concerning the public or common wealth, but by special directions and appointment, and as my servant.”38 When the House refused to back down, Charles summoned both houses to appear before him, and, after thanking the Lords for their “care of the state of the kingdom,” he turned to chastising the Commons for behaving in an “unparliamentary” manner.39 The Lord Keeper, speaking on the king’s behalf, then made it clear that Charles would “by no means suffer [royal prerogative] to be violated by any pretended colour of parliamentary liberty; wherein his maj. doth not forget that the parliament is his council, and therefore ought to have the liberty of a council; but his maj. understands the difference betwixt council and controlling, and between liberty and the abuse of liberty.”40 The king was particularly outraged by the ongoing proceedings against Buckingham, and the Lord Keeper declared that Charles regarded any attack on the duke as an attack on himself.41 Accordingly, Charles ordered the Commons to “yield obedience unto those directions which you have formerly received, and cease this unparliamentary inquisition.”42 Charles also took exception to the House’s presuming to question his counselors and to its having “sent a general warrant to his signet-office, and commanded his officers, not only to produce and shew the records, but their books and private notes, which they made for his maj.’s service.”43 The House of Commons, in his view, had no business summoning royal officials to testify and ordering them to produce documents. He concluded by repeating the demand for an immediate and unconditional grant of supply.44

In reply, the Commons asserted that “it hath been the antient, constant, and undoubted right and usage of parliaments, to question and complain of all persons, of what degree soever, found grievous to the common-wealth, in abusing the power and trust committed to them by their sovereign.”45 In other words, the parliamentary power of investigation trumped assertions of royal prerogative. The Commons then set aside all other business—including the king’s request for funds—to proceed against Buckingham.46 On May 10, 1626, the Commons presented thirteen articles of impeachment against Buckingham to the House of Lords.47

The Lords were, at the time, locked in their own struggle with the Crown over their privileges and were therefore perhaps less inclined to look favorably on Buckingham than they might otherwise have been. Several months earlier, Charles had committed the Earl of Arundel to the Tower of London.48 Although the king did not immediately give a reason, some thought that the cause was the marriage of the earl’s eldest son to a relative of the king’s—a match of which the monarch did not approve.49 Others noted, however, that Arundel was one of Buckingham’s arch-opponents in the House of Lords and suggested that this factor explained his imprisonment.50 Whatever the king’s reasons, the House of Lords, concerned that Arundel’s imprisonment might constitute an attack on its privileges, began looking into the matter.51 Upon learning of the House’s inquiry, the king sent the Lord Keeper to communicate to the House that “the earl of Arundel was restrained for a misdemeanor which was personal to his majestie, and lay in the proper knowledge of his majestie, and had no relation to matters of Parliament.”52 The House of Lords then formed a subcommittee to inquire into the matter.53 Upon learning of this, the king sent a second message, assuring the House that he had acted “justly” and had “not diminished the privilege of the house.”54 The House was unconvinced, however, and resolved that “no lord of Parliament, sitting the Parliament, or within the usual times of privilege of Parliament, is to be imprisoned, or restrained, without sentence or order of the house; unless it be for treason or felony, or for refusing to give surety for the peace.”55 There followed a month of messages sent back and forth between the king and the House, in which the House pressed its privilege claim and demanded an immediate answer and Charles insisted that an answer would be forthcoming in due course.56 Finally, when the House’s patience was exhausted, it suspended all other business “that consideration might be had how their privileges may be preserved unto posterity.”57 (Among the business that did not proceed while the Lords were pondering their privileges was the Duke of Buckingham’s attempt to respond to the impeachment charges.)58 The king sent word that he was “resolved, to satisfy your lordships fully in what you then desired,” but the Lords adjourned, refusing to do any business until they were satisfied.59 When the House reconvened a week later, the king again tried to postpone replying to its assertion of privilege.60 The Lords again resolved “all other business to cease, but this of the earl of Arundel’s concerning the privilege of the house.”61 Five days later, on June 8, 1626, Arundel was released.62 Once again, the Crown was forced to acquiesce in the assertion by a house of Parliament that the king’s actions constituted a breach of privilege.

Four days after Arundel’s release, the king’s supporters in the House of Commons made one final attempt to get the House to provide the funds the king sought. The attempt went nowhere, and on June 15 Charles dissolved his second Parliament, before the Lords could try Buckingham.63 The Crown’s need for funds continued to increase,64 however, and with Charles unwilling to make the compromises necessary to receive a parliamentary grant of supply, he turned to prerogative taxation. Most notably, he ordered his Treasury officials to collect the customs duties of tonnage and poundage, despite the fact that Parliament had refused to grant him this right,65 and he ordered the collection of a “forced loan”—that is, he required that his subjects provide a loan proportional to the value of their property.66 These two devices led to widespread public resistance.67 When Randolph Crewe, the chief justice of the King’s Bench, refused to bless the legality of these measures, Charles summarily dismissed him and replaced him with someone more compliant.68 The new chief justice, Nicholas Hyde, promptly denied habeas petitions by those who had been imprisoned for refusing to pay the forced loan.69

The growing resistance to the Crown’s use of prerogative powers to raise funds, combined with the increasing need for funds, forced Charles in 1628 to call his third Parliament.70 In the hopes of convincing the new Parliament to be generous, Charles released all those who had been imprisoned for refusing to pay the forced loan. Of the seventy-six who had been imprisoned for that reason, twenty-seven were elected to the new Parliament.71 As Conrad Russell has noted, this Parliament assembled “with the conscious and deliberate aim of vindicating English liberties.”72 After Charles assented to the Petition of Right (in which, among other things, he promised to levy no more forced loans),73 the Commons voted him subsidies, but not tonnage and poundage,74 and drew up a remonstrance warning Charles against attempting to collect the duties on his own.75 Before that remonstrance (and another one on the evils of the Duke of Buckingham) could be presented to him, however, Charles prorogued the Parliament.76 It was during this prorogation that Buckingham was assassinated, as discussed in the previous chapter.77 During the prorogation, Charles also continued to collect tonnage and poundage without parliamentary sanction. London merchants, many of whom were either members of Parliament or friends of members, openly rebelled, at one point breaking into the royal customs warehouse and taking back goods that had been impounded because of their refusal to pay the duties.78 When Parliament reconvened on January 20, 1629, Charles was facing a “full-fledged merchant revolt.”79

Two days into the new session, the House of Commons impaneled a committee to look into the complaints of John Rolle, a merchant and member of the House.80 The gist of Rolle’s complaint was that “his goods were seized by the officers of the customs, for refusing to pay the rates by them demanded.”81 Two days later, Charles addressed both houses of Parliament, telling them that the best way to ensure that the collection of tonnage and poundage without parliamentary approval would not become a precedent for future expansive interpretations of royal prerogative would be to retroactively authorize tonnage and poundage from the beginning of his reign.82 The House did not take this suggestion well, refusing even to debate a bill granting tonnage and poundage.83 The king was displeased—he sent a message expressing his hope that the House would take up the bill, followed the next day by another message expressing his expectation that the House would do so and pointedly noting that he “expect[ed] rather thanks than a remonstrance.”84 The House chose not to proceed with tonnage and poundage.

On February 10, Rolle came before the House and complained that his warehouse had been locked and he had been served with a subpoena to appear in the Star Chamber.85 Sir Robert Philips told his colleagues in the House that such actions made them “the subject of scorn and contempt” and insisted that the House inquire “by whose procurement this subpoena was taken forth: if those that throw these scorns upon us may go unquestioned, it is in vain to sit here.”86 When the customs official who had seized Rolle’s goods came before the House, he explained that he had seized the goods under royal authority. Moreover, he reported that “the king sent for him on Sunday last, and commanded him to make no further answer” to the House.87 The House was outraged. John Selden thundered, “If there be any near the king that misinterpret our actions, let the curse light on them, and not on us: I believe it is high time to right ourselves; and until we vindicate ourselves in this, it will be vain for us to sit here.”88 The next day, the royal warrant by which the duties were collected was laid before the House. In it, Charles ordered the customs officials to collect tonnage and poundage “as they were in the time of our … father. … And if any person refuse to pay, then our will is, that the lords of the council and the treasurer shall commit to prison such so refusing.”89 In other words, the warrant asserted Charles’s prerogative powers to collect the same tonnage and poundage duties that his father had collected, despite the fact that Parliament had specifically authorized James to collect tonnage and poundage and had specifically denied Charles that right. As Philips remarked, “Thus you see how fast the prerogative of the king doth intrench on the liberty of the subject, and how hardly it is recovered.”90 There was some debate as to whether the House should construe the royal warrant as authorizing the collection of the duties against members of Parliament, or whether the House should assume that the customs officials had acted outside the scope of the warrant.91 Nathaniel Rich welcomed the possibility of asserting that the customs officials had acted outside the scope of the warrant, saying that it provided “a way open to go to this question, without relation to the king’s commission or command.”92 Charles, however, was spoiling for a fight: he dispatched Sir John Cooke to inform the House that the customs officials acted “by his own direct orders and command, or by order of the council-board, his maj. himself being present; and, therefore, would not have it divided from his act.”93 Charles thereby forced the House’s hand: either it would have to back down and allow tonnage and poundage to be collected, even from its own members, on the strength of royal prerogative powers alone, or it would have to assert that the king himself had breached parliamentary privilege.

The House chose the latter route and passed a resolution expressing its belief that parliamentary privilege extended to members’ goods.94 John Eliot read in the House a proposed remonstrance to the Crown, in which he asserted that the collection of tonnage and poundage without parliamentary consent was “a breach of the fundamental liberties of this kingdom, and contrary to your majesty’s royal Answer to the Petition of Right.”95 When Eliot finished reading his proposed remonstrance, he moved for a vote on presenting it to the king.96 The Speaker refused, claiming that the king had commanded him to rise from the Speaker’s chair, thereby adjourning the House.97 At this point, several members of the House forcibly held the Speaker in his chair (an incident that is discussed in more detail in the next chapter), while the House passed three resolutions, one of which read, “Whosoever shall counsel, or advise, the taking and levying of the subsidies of Tunnage and Poundage, not being granted by parliament; or shall be an actor or instrument therein, shall be … reputed an innovator in the government, and a capital enemy to this kingdom and commonwealth.”98 Meanwhile, the king, having heard that the House continued to sit against his express command, sent for troops to break down the door of the House, but the House adjourned before the troops arrived.99

On the day that the House reconvened after this adjournment, the king dissolved Parliament. In his statement of reasons, he laid the blame entirely at the feet of the Commons, reserving special umbrage for the House’s position on the issue of tonnage and poundage.100 He complained specifically that, in the course of investigating his levying of the duties, the members of the House “send for the officers of the customs, enforcing them to attend, day after day, by the space of a month together; they cause them to produce their letters patent under our great seal, and the warrants made by our privy council, for levying of those duties. They examine the officers upon what questions they please, thereby to entrap them for doing our service and commandment.”101 Even more outrageous to Charles was that the House “sent messengers to examine our attorney general, (who is an officer of trust and secrecy) touching the execution of some commandments of ours, of which, without our leave first obtained, he was not to give account to any but ourself.”102 That is, he considered it a breach of his royal prerogative to have his subordinates and their records examined by the House. He was, finally, outraged at the extension of privilege to members’ goods, a privilege he proclaimed that he would “never admit.”103

Charles governed without Parliament for the next eleven years, until a Scottish revolt and the ensuing Bishops’ Wars once again forced him to convene Parliament in April 1640 for the purpose of raising money.104 The Commons, however, refused to consider granting any funds until Charles addressed their grievances—chief among which were the Crown’s continuing use of prerogative taxation (including tonnage and poundage)105 and (as the next chapter discusses) the House’s insistence that its privileges had been breached in 1629 both by the Crown’s order to the Speaker to adjourn the House and by the subsequent prosecution of the members who held the Speaker in his chair in order to allow House business to continue.106 Charles, outraged, dissolved the Short Parliament a mere three weeks after it had assembled.107

As we saw in the previous chapter, the Long Parliament, called later that year, assembled in no mood to kowtow to the Crown. The clash came to a head after the passage of the Grand Remonstrance in December 1641. The next month, Charles accused five members of the House of Commons and one member of the House of Lords of treason and had his attorney general bring accusations against them before the House of Lords.108 Simultaneously, royal officers had gone to the homes of the accused members and sealed their studies.109 Both houses were outraged. The Commons immediately passed a resolution stating that “the several Parties now sealing up the Trunks or Doors, or seizing the Papers of … any … Member of this House, that the Serjeant shall be informed of, shall be forthwith apprehended, and brought hither, as Delinquents; And that the Serjeants shall have Power to break open the Doors, and to break the Seals off from the Trunk.”110 The Commons further resolved that if “any Person whatsoever shall offer to arrest or detain the Person of any Member of this House, without first acquainting this House therewith, and receiving further Order from this House, [then] it is lawful for such Member, or any Person to assist him, to stand upon his and their Guard of Defence, and to make Resistance, according to the Protestation taken to defend the Privileges of Parliament.”111 In other words, the House authorized armed resistance to Crown officers acting on the king’s behalf, on the grounds that such actions were a breach of parliamentary privilege. The Lords likewise resolved that the sealing of the members’ studies was a breach of privilege and that there should be armed guards around Parliament.112 Charles, meanwhile, sent a message to the Commons demanding that the five accused members of that house be delivered into his custody.113 The House replied that it would consider the matter and get back to him.114

The next day, by order of the Commons, the five accused members attended the House.115 The Commons Journal entry for that day ends abruptly with the notation:

His Majesty came into the House; and took Mr. Speaker’s Chair.

“Gentlemen,”

“I AM sorry to have this Occasion to come unto you

* * * *

Resolved, upon the Question, That the House shall adjourn itself

till To-morrow One of Clock.116

Fortunately, other sources fill in where the overwhelmed Journals clerk left off. John Rushworth, who was, at the time, the clerk-assistant to the House of Commons, recounted that, as soon as the accused members assembled in the House, news arrived that “his Majesty was coming with a Guard of Military Men, Commanders and Souldiers.”117 In order to avoid violence, the House ordered the five members to leave immediately. Shortly thereafter, the door of the House was “thrown open,” and Charles entered, attended by his troops. Not seeing any of the five members in attendance, he ascended to the Speaker’s chair and informed the House that, when he had the previous day sent a messenger demanding that the five members be delivered to him, he “did expect Obedience, and not a Message.” He insisted that parliamentary privilege did not protect members against charges of treason and that he would expect them to be delivered as soon as they returned to the House.118 When he demanded to know where the members had gone, Speaker William Lenthall rather courageously replied,

May it please your Majesty,

I Have neither Eyes to see, nor Tongue to speak in this place, but as the House is pleased to direct me, whose Servant I am here, and humbly beg your Majesties Pardon, that I cannot give any other Answer than this, to what your Majesty is pleased to demand of me.119

The king then left the chamber; as he was going out “many Members cryed out, aloud so as he might hear them, Priviledge! Priviledge!”120

The next day, the House of Commons passed a resolution declaring the king’s action to have been “a high Breach of the Rights and Privilege of Parliament, and inconsistent with the Liberties and Freedom thereof: And therefore this House doth conceive, they cannot, with the Safety of their own Persons or the Indemnity of the Rights and Privilege of Parliament, sit here any longer without a full Vindication of so high a Breach, and a sufficient Guard wherein they may confide.”121 As the king was walking along the streets of London later that day, “some People did cry out aloud Priviledges of Parliament! Priviledges of Parliament!”122 Five days later, Charles left London, first moving his court to Hampton Court and then to York.123 Within two days, the House declared that anyone who arrested a member of Parliament “by Pretence or Colour of any Warrant issuing out from the King only, is guilty of the Breach of the Liberties of the Subject, and of the Privilege of Parliament, and a publick Enemy to the Commonwealth.”124 By the next month the conflict had spread, and the Civil War was at hand.125

After the ensuing six years of bloody struggle, the House of Commons, on January 6, 1649, created a High Court of Justice to try Charles for treason.126 The preamble to the charges against Charles asserted broadly that he had acted “out of a wicked design to erect and uphold in himself an unlimited and tyrannical power to rule according to his will, and to overthrow the rights and liberties of the people, yea, to take away and make void the foundations thereof, and of all redress and remedy of misgovernment, which by the fundamental constitutions of this kingdom were reserved on the people’s behalf in the right and power of frequent and successive Parliaments, or national meetings in Council.”127 Charles, who refused to recognize the legitimacy of the High Court, was convicted on January 27, 1649, and executed on January 30.128 Parliament would govern without a king until the Restoration in 1660.

Importantly, many of the complaints leveled against Charles—including the event that precipitated his departure from London in 1642—were characterized as contempts of Parliament or breaches of parliamentary privilege. Everything from Charles’s illegal collection of tonnage and poundage, to his attempt to keep troublemakers out of Parliament by appointing them sheriffs, to his attempts to protect Buckingham, to his arrest of Arundel, to his violation of the Petition of Right, to his seizure of Rolle’s goods, to his attempt to arrest the five members accused of treason was framed by the House in terms of contempt and breach of privilege. Indeed, we have even seen examples of what might somewhat anachronistically be called clashes between executive privilege and parliamentary privilege, as when Charles repeatedly refused to allow his ministers and close advisers to be questioned by Parliament, or when he complained about the House’s demands that Crown officers turn over certain documents. Most dramatically, of course, the House used its privileges not only as a shield to protect the five members accused of treason in 1642 but also as a sword to justify resistance to Charles after he barged into their chamber in search of the members. Charles’s flight from London was precipitated by Parliament’s—and much of the political nation’s—outrage over that breach of privilege.

Although the House of Commons’ rule without king or Lords was short lived, the Restoration Parliaments were determined not to countenance a return to claims of unfettered royal prerogative. Thus, in response to Charles II’s appointment of Edmund Jennings, a member of the House, as sheriff of York in 1675, the Commons passed a resolution declaring it to be a “Breach of the Privilege of this House, for any Member thereof to be made a Sheriff during the Continuance of the Parliament.”129 That is, the House (even at a time of relative harmony between Crown and Parliament, as noted in chapter 3) found impermissible Charles II’s use of the same procedure for removing members from the House that his father had used in 1626.

A number of aspects of the Revolution Settlement responded to many of the exact royal behaviors that had prompted Stuart Parliaments to resort to charges of contempt or breach of privilege. The new Coronation Oath required monarchs to swear, first and foremost, to “Governe the People of this Kingdome … according to the Statutes in Parlyament Agreed on and the Laws and Customs of the same,”130 and the Bill of Rights forbade prerogative taxation and the Crown’s asserted power to suspend or dispense with the laws.131 More generally, the Revolution Settlement, by tightening parliamentary control over the purse (as traced in chapter 3) and over personnel (as traced in chapter 4) largely obviated the need for contempt or breach of privilege as a means of controlling the Crown. More direct mechanisms of control, such as confidence votes, increasingly became available.132 Across the Atlantic, however, the American colonies and states carried on the tradition of using breach of privilege and contempt proceedings as a means of controlling the executive.

We have already seen that the colonial American legislatures tended to model themselves on the House of Commons—particularly in matters relating to their privileges and procedures. And while the emergence of new and stronger methods of ministerial accountability meant that the eighteenth-century metropolitan Parliament had less need to rely on contempt and breach of privilege in order to keep the Crown in line, colonial legislatures had a relationship with the Crown that more closely mirrored that of the seventeenth-century Parliament. Thus, in the struggle between executive and legislative authority, contempt and breach of privilege remained valuable tools for the legislatures.

Certainly the contempt power was a familiar one to colonial assemblies. For instance, in 1654 the Virginia House of Burgesses held William Hatcher in contempt for asserting that the House’s Speaker was a blasphemer and an atheist. Hatcher was fined and forced to apologize before the House on bended knee.133 Perhaps most famously, in 1722 the young Benjamin Franklin was given his first chance at running a newspaper when the New England Courant, published by his brother James, to whom Benjamin was apprenticed, ran an article that “gave Offence to the [Massachusetts] Assembly.” James was “taken up, censur’d and imprison’d for a Month by the Speaker’s Warrant.”134 This use of the contempt power against private citizens was quite common in the colonies, as it was in England.135

But the colonial assemblies did not limit their use of the contempt power to private citizens: they were quite willing to hold Crown officers in contempt as well. The South Carolina House of Commons (which, as we saw in the previous two chapters, was particularly feisty) was especially active in this regard—it arrested the provost marshal in 1726 for ignoring an order of the House, the chief justice in 1728 for refusing to appear before the House, the council clerk for insolence in 1729, and the surveyor general and his deputy in 1733 for contradicting its orders.136 In 1771, at the height of the Wilkes Fund Controversy, it held the two colonial treasurers in contempt and ordered them jailed when they refused (on the orders of the governor and council) to disburse funds that the House had appropriated on its sole authority.137 Nor was South Carolina unique in this regard. In 1722, the Massachusetts House of Representatives fought a “long-drawn-out controversy with the Governor” over the House’s right to call before it the two heads of the colonial forces in Maine.138 The House finally secured their presence and, having determined that the two had acted culpably, “brought about the[ir] retirement.”139 When one of them continued exercising the functions of his office nonetheless, the House ordered him taken into custody.140 In 1733, the North Carolina Assembly arrested a receiver of the powder money for refusing to submit his accounts to the House, and it attempted to arrest the chief justice for presenting a petition that displeased it.141 And in 1749, the Virginia House of Burgesses arrested the public printer for printing a resolution of the council that the House found offensive.142

Indeed, on occasion, assemblies were even willing to accuse royal governors themselves of breach of privilege. In the midst of a dispute with Governor George Clinton in 1747, the New York House of Representatives passed a series of resolutions accusing Clinton of breaching its privileges and asserted, “Whoever advised his Excellency to send this message … has attempted to … subvert the Constitution of this Colony, and is an Enemy to the inhabitants thereof.”143 The House also drew up a lengthy remonstrance, which Clinton forbade the public printer to print.144 When the printer was brought before the House and produced the governor’s warrant, the House declared the warrant “arbitrary and illegal” and ordered him to print the remonstrance.145 In 1763, in the midst of a dispute over whether the governor had the authority to determine that certain members of the assembly were ineligible to serve, the South Carolina House of Commons resolved that “his Excellency the governor, by having repeatedly and contemptuously denied the just claims of this house (solely to examine and determine the validity of the elections of their own members) hath violated the rights and privileges of the commons house of assembly of this province.” The House further resolved not to “enter in any further business with him, until his excellency shall have done justice to this house.”146 In 1767, the New York House of Representatives was insistent that Richard Jackson, a colonial official, be fired. The governor made it clear that he would not assent to the dismissal until some payment was also granted to Jackson. The House declared that such a demand was “an unconstitutional exercise of [the governor’s] power, and in breach of the privilege of the House.” Although the House members earnestly desired Jackson’s firing, “[W]e are not disposed to purchase it at the expence of our privileges as well as of our money.”147 And another New World colonial legislature, the Jamaican Assembly, declared the governor guilty of a “high breach of privilege” for taking notice of proceedings in the legislature not properly presented to him.148

Indeed, contempt findings against Crown officials played an important role in two states at the dawn of the Revolution. In June 1775, as the siege of Boston was under way, Lord Dunmore, the royal governor of Virginia, fearing for his safety, left Williamsburg in the middle of the night and took refuge on a British warship in the James River.149 There, he summoned the House of Burgesses to attend upon him; the House unanimously passed a resolution declaring this a “high breach of the rights and privileges of this House.”150 Just under a year later, in June 1776, the New Jersey Provincial Congress declared that the proclamation of royal governor William Franklin (illegitimate son of Benjamin) summoning a meeting of the General Assembly “ought not to be obeyed” and constituted a “direct contempt and violation” of resolutions of the Continental Congress.151 It immediately stopped Franklin’s salary and soon afterward had him arrested.152 With the approval of the Continental Congress, Franklin was sent to Connecticut, where he was held hostage until he was exchanged for Governor John McKinly of Delaware, a patriot being held by the British.153

The colonial legislatures thus largely picked up where the pre–Glorious Revolution Parliaments left off. They had no hesitation in using their breach of privilege and contempt powers against colonial governors and other royal officials, and they had methods ranging from censure to arrest to the withholding of salary in order to give teeth to their contempt findings. The suspicion of executive authority evident in these colonial clashes was reflected in the sorts of executives that the newly independent Americans began creating in 1776.154 Under the Continental Congress, as we have seen, there was no independent executive that might incur the wrath of the legislature. The Continental Congress was, however, familiar with contempt procedures, as several findings of contempt against private citizens demonstrate.155

In their revolutionary constitutions, a number of states specifically provided for investigation and contempt powers. The 1776 Pennsylvania Constitution created a unicameral legislature with the power to “administer oaths or affirmations on examination of witnesses” as well as “all other powers necessary for the legislature of a free state or commonwealth.”156 The 1777 and 1786 Vermont Constitutions were largely patterned on the Pennsylvania model and had nearly identical provisions.157 Maryland’s 1776 Constitution had two relevant provisions. The first gave the House of Delegates the power to “inquire on the oath of witnesses, into all complaints, grievances, and offences, as the grand inquest of this State … [and to] call for all public or official papers and records, and send for persons, whom they may judge necessary in the course of their inquiries, concerning affairs relating to the public interest.”158 Second, both houses of the legislature were given the power to “punish, by imprisonment, any person who shall be guilty of a contempt in their view … by any obstruction to their proceedings. They may also punish, by imprisonment, any person who shall be guilty of a breach of privilege.”159 Georgia’s 1777 Constitution also specifically mentioned the legislature’s ability to call executive officers to account.160 Massachusetts’s 1780 Constitution gave both houses of the state legislature the “authority to punish by imprisonment every person, not a member, who shall be guilty of disrespect to the house, by any disorderly or contemptuous behavior in its presence.”161 The 1784 New Hampshire Constitution, which took the Massachusetts Constitution as a model, had a nearly identical provision.162

Other early state constitutions said nothing about a contempt power but were interpreted as implicitly containing such a power. South Carolina’s 1776 and 1778 Constitutions both provided that the state legislature “shall enjoy all other privileges which have at any time been claimed or exercised by the commons house of assembly [that is, the South Carolina colonial legislature],”163 which, as we have seen, included a right to hold executive officers in contempt or breach of privilege. Similarly, the 1777 New York Constitution provided that the assembly would “enjoy the same privileges, and proceed in doing business in like manner as the assemblies of the colony of New York of right formerly did.”164 As we have seen, the right to hold the governor himself in breach of privilege was one of those privileges claimed by the New York colonial assembly. Finally, as discussed further in chapter 8, a number of states had generic provisions allowing the legislative houses to determine the rules of their own proceedings.165 But even those states that merely had generic rules-of-proceedings clauses understood themselves to have the contempt power—and, moreover, understood that power to run against executive officials. Thus, in 1781 the Virginia House of Delegates ordered the arrest of a clerk in the Treasury Department upon rumors that he had engaged in misconduct.166 And in 1786, the same house had its sergeant arrest Martin Pickett, a county sheriff, on the grounds that he had failed to report who had won an election.167 Pickett protested that he had, in fact, made the report; after a committee investigated the matter, it determined that he was right and released him.168 Thus, we see not only that many of the early American state constitutions explicitly gave state legislatures broad contempt powers but also that even those states that did not explicitly mention contempt or breach of privilege in their constitutions understood their legislatures to have such powers, even against state executives.

Unlike the congressional houses’ authority to punish their members (which is discussed in chapter 7), their authority to punish nonmembers has no explicit textual basis in the federal Constitution. At the Philadelphia Convention, Charles Pinckney of South Carolina proposed a provision reading: “Each House shall be the Judge of its own privileges, and shall have authority to punish by imprisonment every person violating the same.”169 His proposal was committed to the Committee of Detail, where it died without recorded debate.170 No further mention seems to have been made of the houses’ ability to punish nonmembers, in either the Philadelphia Convention, the state ratifying conventions, or the press.

The issue was, however, touched upon by several early nineteenth-century commentators on the Constitution. Joseph Story remarked that each house’s “power to make rules would be nugatory, unless it was coupled with a power to punish for disorderly behaviour, or disobedience to those rules.”171 Story found it “remarkable” that the Constitution did not explicitly mention a power to punish nonmembers, “yet it is obvious,” he wrote, “that, unless such a power, to some extent, exists by implication, it is utterly impossible for either house to perform its constitutional functions.”172 Story, moreover, concluded that in America, as in Britain, “the legislative body was the proper and exclusive forum to decide, when the contempt existed, and when there was a breach of its privileges; and, that the power to punish followed, as a necessary incident to the power to take cognizance of the offence.”173 The houses’ power to imprison, however, was limited to punishment during the legislative session; at the end of a session, anyone imprisoned by the house had to be released.174 Story was not the only commentator who thought that although the Constitution’s text was silent on the houses’ power to hold nonmembers in contempt, sound structural and historical reasoning dictated that such a power must exist. James Kent likewise noted that such a power “was founded on the principle of self preservation.”175 Thomas Jefferson noted the arguments both for and against such a power and declared himself agnostic.176

Almost from the beginning the houses of Congress have, in fact, punished nonmembers. In December 1795, three members of the House of Representatives reported that a man named Robert Randall had approached them offering a bribe for their support of a proposal to grant Randall and his associates about twenty million acres of western lands. Other members reported similar contacts with Randall, as well as with an associate of his named Charles Whitney. Although the matter had already been communicated to the executive branch, and, indeed, there were reports that Randall was already in the custody of the Philadelphia city marshal, the House ordered its sergeant-at-arms to take Randall and Whitney into custody, and it appointed a committee to consider what to do with them.177 After some debate as to the proper mode of procedure, the House finally agreed that the two were to be tried at the bar of the House.178 Randall was tried first, and, after a three-day trial, the House voted seventy-eight to seventeen that Randall was “guilty of a contempt to, and a breach of the privileges of, this House, by attempting to corrupt the integrity of its members.”179 The House additionally resolved that Randall was to be kept in the sergeant’s custody “until further order of this House.”180 The House released him a week later.181 Whitney was discharged from custody without any determination of innocence or guilt.182

The early Senate, too, was willing to use its contempt power against nonmembers. In March 1800, the Federalist-dominated Senate resolved that certain articles published in the Aurora, a Republican newspaper, contained “assertions and pretended information respecting the Senate and the committee of the Senate, and their proceedings, which are false, defamatory, scandalous, and malicious, tending to defame the Senate of the United States, and to bring them into contempt and disrepute, and to excite against them the hatred of the good people of the United States; and … the said publication is a high breach of the privileges of this House.”183 The Senate ordered the publisher, William Duane, to attend at the bar of the house.184 Duane appeared and requested counsel, and his request was granted.185 However, Duane thereafter refused to appear.186 The Senate then voted him guilty of a contempt for this refusal and ordered its sergeant to take him into custody.187 The sergeant never succeeded in doing so, however, and the Senate proceedings expired at the end of the session. Vice President Thomas Jefferson presided over the Senate throughout the proceedings.188

In 1821, the Supreme Court lent its imprimatur to the chambers’ power to hold nonmembers in contempt. After the House of Representatives found John Anderson guilty of contempt and breach of privilege for attempting to bribe a member,189 Anderson sued the sergeant-at-arms for assault and battery and false imprisonment.190 Justice William Johnson, for a unanimous Supreme Court, framed the issue as follows: “[W]hether the House of Representatives can take cognisance of contempts committed against themselves, under any circumstances?”191 His answer was a resounding “yes”—the alternative, he wrote,

obviously leads to the total annihilation of the power of the House of Representatives to guard itself from contempts, and leaves it exposed to every indignity and interruption that rudeness, caprice, or even conspiracy, may meditate against it. This result is fraught with too much absurdity not to bring into doubt the soundness of any argument from which it is derived. That a deliberate assembly, clothed with the majesty of the people, and charged with the care of all that is dear to them, composed of the most distinguished citizens, selected and drawn together from every quarter of a great nation, whose deliberations are required by public opinion to be conducted under the eye of the public, and whose decisions must be clothed with all that sanctity which unlimited confidence in their wisdom and purity can inspire, that such an assembly should not possess the power to suppress rudeness, or repel insult, is a supposition too wild to be suggested.192

Johnson also made reference to unbroken practice, stretching back to England, as support for the existence of such a power, and he noted that those same precedents also limited the houses’ punishment powers to the duration of the session.193 And although subsequent judicial decisions have tinkered with the permissible scope of congressional contempt against nonmembers, no case has doubted its existence.194

Shortly after Anderson, a house of Congress used the language of breach of privilege against a president himself for the first time. On March 28, 1834, in response to President Jackson’s removal of federal money from the Bank of the United States and deposit of that money into state banks,195 the Senate (the same Senate that twice rejected Jackson’s nomination of Roger Brooke Taney to high offices, in large part because of his role in the transfer of the federal funds) adopted a resolution proclaiming that “the President, in the late Executive proceedings in relation to the public revenue, has assumed upon himself authority and power not conferred by the constitution and laws, but in derogation of both.”196 Jackson replied with a lengthy message of protest, claiming that the only constitutional checks on the presidency were impeachment, criminal trial, civil suit, and public opinion.197 As the Senate’s resolution was none of the above, he insisted that the Senate resolution was “wholly unauthorized by the constitution, and in derogation of its entire spirit.”198 The Senate was not amused at having its own words thrown back in its face. After some debate, it passed a series of resolutions asserting that the president had overstepped his constitutional authority and usurped powers belonging to Congress, that he had no right to make formal protests against votes or proceedings in a house of Congress, and that his protest constituted “a breach of the privileges of the Senate.”199 As we have seen, this language came freighted with enough historical baggage for us to be certain that it was not coincidental: just as Parliament had accused monarchs ranging from Elizabeth I to Charles I and Charles II of breach of privilege, so too Congress accused “King Andrew I”200 of the same offense. (In 1837, after the Democrats had picked up seven additional Senate seats and as Jackson was on his way out of office, the resolution censuring him was officially “expunged” from the Senate Journal.)201

Several years later, the House borrowed the Senate’s language in asserting that another president had breached legislative privilege. On August 9, 1842, President John Tyler, who had already been expelled from the Whig Party, vetoed a tariff and land distribution bill.202 The next day, the Whig-dominated House created a select committee to consider the president’s objections.203 The committee, chaired by John Quincy Adams, returned with a scathing report, which began by referring to the veto message as “the last of a series of executive measures, the result of which has been to defeat and nullify the whole action of the legislative authority of this Union, upon the most important interests of the nation,”204 and got more combative from there. The report ended by recommending a constitutional amendment that would allow Congress to override a presidential veto by a bare majority.205 Tyler replied with a protest message, complaining that the House’s report charged him with serious offenses without giving him the opportunity to defend himself.206 The House then resolved that the president had no right to make a protest against its votes or proceedings and that the protest message constituted a “breach of the privileges of this House.”207

As the congressional workload increased during the nineteenth century, it became increasingly onerous for the chambers to hold hearings and dole out punishments in run-of-the-mill contempt cases—that is, contempt cases against private citizens, rather than executive officials.208 In 1857, therefore, Congress passed a law providing that anyone who refused to obey a congressional subpoena would be criminally liable “in addition to the pains and penalties now existing.”209 When a witness failed to comply with a congressional subpoena, the Speaker of the House or president of the Senate could certify the matter to the district attorney for the District of Columbia, “whose duty it shall be to bring the matter before the grand jury for their action.”210 With the exception of the words “in addition to the pains and penalties now existing,” which were omitted when the language was reworked in 1938,211 the statutory contempt mechanism remains on the books today.212

This statutory mechanism, however, was clearly meant to supplement the chambers’ own inherent contempt power, not replace it.213 This was crucial because, if a house wished to use its contempt power to go after an executive-branch official, the president could thwart statutory contempt by ordering the U.S. attorney not to prosecute (or to prosecute lackadaisically). So, for instance, in 1866 the House of Representatives itself handled the contempt proceedings against James Fry, the provost marshal general of the army. In April of that year, Representative James Blaine laid before the House a letter from Fry responding to a speech made several days earlier by Representative Roscoe Conkling.214 Although Blaine and Conkling were both Republicans, they were long-time personal and political enemies. In the speech, Conkling had referred to Fry as “an undeserving public servant” and asserted that, during the Civil War, the Provost Marshal General’s Bureau had “turned the business of recruiting and drafting into one carnival of corrupt disorder, into a paradise of coxcombs and thieves.”215 (This was a somewhat ironic accusation coming from Conkling, who, as we saw in the previous chapter, would come to control federal patronage in New York and lead the Stalwart wing of the Republican Party.) In response, Fry wrote, inter alia, that the enmity between Conkling and himself “arose altogether from my unwillingness to gratify him in certain matters in which he had a strong personal interest. It is true, also, that he was foiled in his efforts to obtain undue concessions from my bureau, and to discredit me in the eyes of my superiors.”216 After the letter was read, the House created a select committee to inquire into the matter.217 The committee reported back two resolutions, which were overwhelmingly adopted by the House. The first proclaimed that Fry’s allegations of corruption by Conkling were “wholly without foundation in truth.”218 The second determined that “General Fry, an officer of the government of the United States, and head of one of its military bureaus, in writing and publishing these accusations … which, owing to the crimes and wrongs which they impute to a member of this body, are of a nature deeply injurious to the official and personal character, influence, and privileges of such member, and their publication originating, as in the judgment of the House they did, in no misapprehension of facts, but in the resentment and passion of their author, was guilty of a gross violation of the privileges of such member and of this house, and his conduct in that regard merits and receives its unqualified disapprobation.”219 The Provost Marshal General’s Bureau was abolished the next month.220

In 1879, the House of Representatives actually had its sergeant arrest an executive-branch officer for contempt. In 1878, the House Committee on Expenditures in the State Department received a communication from John C. Myers, a former consul general to Shanghai, alleging that George F. Seward,221 then the Minister to China, was guilty of malfeasance during his time as Shanghai consul general.222 The committee determined that certain books that “contained original entries of fees received at the consulate at Shanghai from the year 1863 to 1871, had not been transmitted to the State Department” but had been taken with Seward when he moved to Peking. The committee believed that the books were “necessary to a thorough and complete investigation of the receipts and expenditures at the Shanghai consulate.” Myers, who succeeded Seward in Shanghai, alleged in an affidavit to the committee that the books would show that Seward had misappropriated large sums of money from the consulate.223

On February 19, 1879, the committee subpoenaed Seward both to appear and to bring the books with him.224 Seward, who had returned from China for the hearings, appeared the next day; his counsel argued that the committee had no authority to compel production of the books. In response, the committee adopted a number of resolutions asserting that the books were public property and that Seward had no right to withhold them from the committee.225 In response to the committee’s renewed demands for Seward either to produce the books or to testify as to their contents, Seward’s counsel asserted that such demands violated Seward’s right against compelled self-incrimination.226 The committee did not accept this argument, asserting that “an investigation before a congressional committee is not a criminal case, within the meaning of the Constitution.”227 The committee accordingly recommended that the sergeant be ordered to “take into custody forthwith, wherever to be found, the body of George F. Seward, and him bring to the bar of the House, to show cause why he should not be punished for contempt; and, in the mean time keep the said George F. Seward in his custody to abide the further order of the House.”228 On February 27, the House adopted the committee’s proposed order by a vote of 105 to 47.229

On February 28, the sergeant brought Seward to the bar of the House. In response to the Speaker’s inquiring whether he was ready to cooperate, Seward presented a written statement contending that the committee’s investigation was leading to impeachment charges and that he therefore had a right not to be a witness against himself.230 The House voted to commit his reply to the Judiciary Committee, and he was released on his own recognizance while that committee deliberated.231 On March 1, the Committee on Expenditures in the State Department reported articles of impeachment against Seward.232 The session ended two days later, without a vote on the impeachment articles. On the final day of the session, the Judiciary Committee reported that Seward should not be compelled to incriminate himself when there were ongoing impeachment proceedings against him.233 That report was never voted on by the House.

The House again arrested an executive-branch official in 1916. In December 1915, Representative Frank Buchanan accused U.S. district attorney for the Southern District of New York H. Snowden Marshall of high crimes and misdemeanors. Two weeks later, a federal grand jury convened by Marshall indicted Buchanan for violations of the Sherman Antitrust Act.234 Buchanan then introduced a resolution calling for the appointment of a committee to investigate alleged misconduct by Marshall; on February 1, 1916, a subcommittee of the Judiciary Committee was appointed for this task.235 While the subcommittee was investigating, an article appeared in a newspaper accusing the subcommittee of attempting to frustrate the grand jury investigation.236 When the reporter refused to name his sources to the subcommittee, he was threatened with contempt proceedings.237 At that point, Marshall wrote a letter to the subcommittee acknowledging that he was the source for the article; the letter went on to restate the charges in language which the Supreme Court later described as “certainly unparliamentary and manifestly ill-tempered, and which was well calculated to arouse the indignation not only of the members of the subcommittee, but of those of the House generally.”238 Marshall also released the letter to the press.239 The House then adopted a resolution declaring the letter “defamatory and insulting” and asserting that it “tends to bring the House into public contempt and ridicule, and that the said H. Snowden Marshall, by writing and publishing the same, is guilty of contempt of the House of Representatives of the United States because of the violating of its privileges, its honor, and its dignity.”240 The sergeant-at-arms was dispatched to New York to take Marshall into custody.241 The sergeant arrested Marshall “at his desk in the Federal Building,” although Marshall immediately secured a writ of habeas corpus from federal district judge Augustus Hand. While the habeas petition was pending, Marshall was free on his own recognizance.242 Marshall’s habeas petition was subsequently dismissed by Augustus Hand’s cousin, fellow district judge Learned Hand, who returned Marshall to the sergeant’s custody.243 Hand subsequently stayed his decision pending appeal, leaving Marshall free on his own recognizance.244 In his opinion for the Supreme Court, Chief Justice Edward Douglass White expressed no doubt that the House possessed “a power implied to deal with contempt in so far as that authority was necessary to preserve and carry out the legislative authority given” in the Constitution.245 Nor did White find it necessary to consider whether the scope of the contempt power was different when applied to executive-branch officials: he simply treated as given that the power extended to them. The Court ordered Marshall released from custody, however, because

the contempt was deemed to result from the writing of the letter, not because of any obstruction to the performance of legislative duty resulting from the letter, or because the preservation of the power of the House to carry out its legislative authority was endangered by its writing, but because of the effect and operation which the irritating and ill-tempered statements made in the letter would produce upon the public mind, or because of the sense of indignation which it may be assumed was produced by the letter upon the members of the committee and of the House generally. But to state this situation is to demonstrate that the contempt relied upon was not intrinsic to the right of the House to preserve the means of discharging its legislative duties, but was extrinsic to the discharge of such duties, and related only to the presumed operation which the letter might have upon the public mind and the indignation naturally felt by members of the committee on the subject. But these considerations plainly serve to mark the broad boundary line which separates the limited implied power to deal with classes of acts as contempts for self-preservation and the comprehensive legislative power to provide by law for punishment for wrongful acts.246

That is, the House would have had full power to punish Marshall for obstructing its proceedings, but the contempt power does not extend to mere dignitary offenses that do not affect the House’s proceedings. Neither the House nor the Court seemed to have any doubt that the House could arrest and hold a federal prosecutor for actions which were truly within the scope of Congress’s contempt power, rightly construed.

The historical development traced above tees up several enduring questions surrounding the houses’ contempt powers. First, most broadly, do the houses have the power to discipline nonmembers? Second, if they do, does this power extend to members of the executive branch? And, if so, how might such a contempt finding be enforced? Must the houses turn to the courts, or do they have recourse to mechanisms of their own—and what are the costs and benefits of using different enforcement mechanisms? And speaking of the courts, is it possible to conceive of a contempt-of-Congress finding against federal judges? Might it ever be desirable? The remainder of this chapter is devoted to those questions.

Contempt against Outsiders Generally

Although, as we have seen, there is no explicit textual basis for the authority of the houses of Congress to hold nonmembers in contempt of Congress or breach of privilege, it has been widely accepted from the earliest years of the Republic that the houses do, in fact, have such a power. Indeed, we have seen Anglo-American legislatures exercising a power to punish nonmembers since the sixteenth century. This power crossed the Atlantic and was widely used in the American colonies and states prior to the drafting of the federal Constitution. Perhaps most tellingly, even in those states whose constitutions did not explicitly grant their legislatures the power to hold nonmembers in contempt, the legislatures did, in fact, exercise this power.

And it is not hard to see why these legislatures have regarded the contempt power as so important: for a legislative house to be able effectively to perform any of its functions, it must have access to information. In Senator J. William Fulbright’s words, “The power to investigate is one of the most important attributes of the Congress. It is perhaps also the most necessary of all the powers underlying the legislative function.”247 If those in possession of the necessary information could not be made to give it up, then Congress would have at its disposal only the information that witnesses wanted it to have—hardly an effective means of carrying out its functions. As Allen Moreland put it, “The investigative power of Congress is intimately related to its power to punish for contempt. In practical terms, the inquisitorial authority of the Congress ends at the point where a witness will be excused … for refusing to obey a congressional summons to appear or to produce papers, or for refusing to answer questions posed by a member or committee of Congress.”248 Indeed, if it is essential that courts have the power to compel testimony and evidence in order to render justice in particular cases, then it must be at least as essential for the houses of Congress to have this power, whether they are pondering impeachment, judging the elections, returns, and qualifications of members, conducting oversight, appropriating, considering legislation, or carrying out any of their other functions. Although “the public” in Lord Hardwicke’s famous maxim that “the public … has a right to every man’s evidence”249 is frequently used to refer to courts,250 it applies at least as well to Congress. This was precisely the structural reasoning appealed to by Story and Kent. Nor is it only Congress that has recognized the necessity for a congressional contempt power: the other two branches have blessed the practice, in the form of judicial decisions beginning in the early nineteenth century and two OLC memos in the twentieth century.251

Moreover, it should be clear that defiance of a subpoena qualifies as contempt. If the contempt power is justified by the structural necessity of Congress’s effective functioning, and if the effective functioning of Congress requires that Congress be able to acquire information, even from unwilling sources, then it is clear that refusing to turn over information subpoenaed by Congress is appropriately punishable as contempt. Although the analogy between contempt of Congress and contempt of court is not perfect, it is, of course, the case that an unexcused failure to comply with a subpoena is grounds for a finding of contempt of court.252

Executive-Branch Contempt of Congress

Is there any reason to think that the houses’ general contempt power over outsiders must operate differently when the outsider in question happens to be a member of the executive branch? Is there any reason to think that contempt must operate differently when the defense to the contempt charge is executive privilege, as opposed to something else?253 The answer to both of those questions is “no”—although, of course, the politics surrounding contempt by a member of the executive branch will inevitably be different from the politics surrounding other contempts.

Indeed, for most contempts, the houses of Congress will be satisfied with the statutory contempt mechanism dating back to 1857. After all, most congressional investigations do not implicate the executive branch at all, and, in the vast majority of situations, the president will not want to anger a house of Congress by refusing to prosecute someone for contempt. The clear exception, however, occurs when the contemnor is a member of the executive branch. In that situation, it is likely that the president will direct the U.S. attorney not to prosecute. If that were the end of the matter, then the contempt power would have lost all ability to constrain the executive.254

But, of course, that is not the end of the matter. As we’ve already seen with the Fry, Seward, and Marshall contempts, the houses continued to use their inherent contempt mechanism to go after executive officials, even after the statutory contempt mechanism was put into place. Indeed, the case for an inherent contempt authority is, if anything, stronger in the case of executive-branch officials than in that of ordinary citizens. As we have seen, parliaments used contempt and breach of privilege findings against monarchs to assert their authority as early as Elizabeth’s reign. When Charles I tried to dispense with Parliament and rule by royal prerogative alone, it was, among other things, a claim of breach of privilege and contempt of Parliament that drove him from his throne. It was, in many cases, such claims that the American colonists used to keep their royal governors in line, and that the states used to cabin executive power in the early Republic. And we have seen Congress make use of breach of privilege and contempt proceedings against executive-branch officials—including presidents themselves—numerous times in our nation’s history. Once again, we can see why such a power is so important to Congress’s ability to assert itself in the public sphere: in order for legislative oversight to be effective in rooting out executive-branch malevolence and incompetence, Congress must have access to precisely that information that the executive does not wish to turn over—that is, it must have the power to hold executive-branch officials in contempt.

But in recent years, rather than using their power over the personnel of the executive branch (as they did when they eliminated Fry’s office) or their sergeant-at-arms (as they did when they arrested Seward and Marshall) or their power of the purse, the houses have turned to the courts to enforce their inherent contempt citations. Once again, Watergate marked a significant turning point. In 1973, the Senate Select Committee on Presidential Campaign Activities demanded five tapes of White House conversations between President Nixon and his aide John Dean. When Nixon, asserting executive privilege, refused to turn the tapes over, the committee went to court, seeking a declaratory judgment that it had a right to the tapes and an injunction ordering Nixon to turn them over.255 The district court dispensed with justiciability concerns in a brief paragraph, noting that the D.C. Circuit had recently held that an assertion of executive privilege against a grand jury subpoena was justiciable and insisting that the reasoning in that case “is equally applicable to the subpoena of a congressional committee.”256 The court then proceeded to balance the public interest in the president’s privilege claim against the public interest in disclosure to the committee, and it determined that “[i]t ha[d] not been demonstrated to the Court’s satisfaction” that the latter outweighed the former.257 The court was especially concerned that disclosure of the tapes might harm “the integrity of the criminal trials arising out of Watergate.”258 Noting that the tapes were available to the grand juries investigating Watergate, the court concluded: “To suggest that at this juncture the public interest requires pretrial disclosure of these tapes either to the Committee or to the public is to imply that the judicial process has not been or will not be effective in this matter.”259 The court accordingly dismissed the complaint.

The D.C. Circuit, sitting en banc, affirmed.260 It did not discuss the issue of justiciability at all. Instead, noting that presidential conversations are “presumptively privileged,”261 it claimed that the committee had shown no interest sufficiently compelling so as to defeat the presumption.262 The court reasoned that because the House Judiciary Committee, which was considering articles of impeachment, already had the tapes, the select committee’s need for them was “merely cumulative.”263 And, the court suggested, any potential legislative use the committee had for the tapes was of a lesser weight than a grand jury’s need for the tapes (which the court had previously upheld against an assertion of executive privilege).264 Two months after the D.C. Circuit’s opinion, the Supreme Court unanimously ordered the tapes to be turned over to the district court in which White House officials were being tried for their involvement in Watergate.265 Within days of that decision, the House Judiciary Committee adopted articles of impeachment against Nixon,266 and he resigned less than two weeks later.

The result of the suite of executive privilege cases arising out of Watergate, then, was an assertion by the courts that executive privilege claims are stronger against Congress than they are against criminal process. The consequences of this assertion of power by the judiciary are far reaching. As we have seen, institutions accrete power by demonstrating trustworthiness in the public sphere—and overcoming partisan divisions in pursuit of a broader public good is a potent means of demonstrating trustworthiness. As Robert Burt has noted, the conduct of the House of Representatives in the Nixon impeachment inquiry was meant to demonstrate such trustworthiness, in sharp contrast to Nixon’s behavior: “In the conduct of its deliberations, the [House Judiciary] Committee worked assiduously to avoid the actuality or the appearance of partisan divisions. In its decision to subpoena the Nixon tapes on its own authority, without recourse to judicial enforcement proceedings, the Committee signified that it would not admit that the judiciary had become the sole institutional repository of impartial judgment.”267 But “[t]he Supreme Court’s intervention in the Nixon Tapes case aborted this redemptive process,”268 by hastily and immodestly swooping in and demanding that the tapes be turned over to the courts. Although Burt does not discuss it, the Senate Select Committee case makes his argument that much stronger—not only did the courts demand that the tapes be turned over to themselves, they denied that Congress had a right to them as well. In insisting that they, and only they, could stand up to Nixon, the courts reinforced the notion that Congress was impotent at best, corrupt at worst—that, in Gerald Gunther’s words, “somehow it is the Court’s special obligation to save the nation in episodes of constitutional crisis.”269 The courts thus made themselves the heroes of the Watergate story, and in the process they sent the message that Congress was not up to the task. The more frequently such messages are absorbed by the public, of course, the lower Congress’s standing in the public sphere falls, and the less able it is to assert a strong institutional role in the future.

Of course, most contempt disputes never make it as far as any sort of formal sanction: since the mid-1970s, committees or subcommittees of Congress have voted to hold a number of cabinet officers and other high-ranking executive-branch officials in contempt, and those disputes have generally ended in disclosure of the requested information before any floor votes on the contempt citation were held.270 Some of these cases did, however, involve substantial confrontation before a settlement was reached. Consider the contempt proceedings against Anne Gorsuch, Reagan’s EPA administrator.271 In 1982, the House Public Works Committee’s Subcommittee on Investigations and Oversight served Gorsuch with a subpoena seeking a number of documents related to the EPA’s treatment of various Superfund sites.272 On President Reagan’s instructions, Gorsuch withheld certain documents related to ongoing enforcement actions, asserting that they were privileged.273 The committee referred the matter to the full House, which cited Gorsuch for contempt on December 16, 1982. That same day, Gorsuch brought an action seeking a declaratory judgment that she had acted lawfully in withholding the documents.274 The next day, the Speaker certified the matter to the U.S. attorney for prosecution under the 1857 criminal contempt statute; the U.S. attorney refused to prosecute so long as the civil suit was pending.275

The district court exercised its discretion under the Declaratory Judgment Act not to hear the case. Arguing that “judicial intervention should be delayed until all possibilities for settlement have been exhausted,” the court found that there was still an opportunity for the parties to compromise.276 Shortly thereafter, the parties did just that: they reached an agreement under which the House withdrew the contempt citation and the EPA granted the subcommittee limited access to the documents.277 Thereafter, the U.S. attorney presented the contempt citation to a grand jury, which unanimously returned a no bill.278 Gorsuch resigned a little more than a month after the district court’s decision not to hear the civil case, before the agreement with the subcommittee was reached.279

The Gorsuch controversy also occasioned the executive branch’s most extensive meditations on the interplay between congressional contempt and executive privilege, in the form of two OLC memos. A 1984 memo written by Theodore Olson concluded both that the executive branch could properly exercise its discretion not to prosecute under the criminal contempt statute and that the criminal contempt statute did not apply at all to executive-branch officials asserting executive privilege.280 In support of this latter proposition, the memo offered some brief snippets of evidence from the legislative history of the criminal contempt statute,281 but it placed primary emphasis on a separation-of-powers argument: “[I]f executive officials were subject to prosecution for criminal contempt whenever they carried out the President’s claim of executive privilege, it would significantly burden and immeasurably impair the President’s ability to fulfill his constitutional duties.”282 This is because it would put the president in the position of either placing one of his subordinates at risk of going to prison or surrendering his ability to make executive privilege arguments, even when he thought they were necessary to the performance of his constitutional role.283 Olson instead argued that Congress should file civil suits to enforce its subpoenas.284 He also insisted that Congress “has never arrested an executive official for contempt of Congress for failing to produce subpoenaed documents.”285 As we have seen, this is incorrect—the House arrested George Seward for precisely that reason. A 1986 OLC memo, written by Charles Cooper, concurred that the criminal contempt statute was inapplicable, but it went further in asserting that Congress’s inherent contempt power might be inapplicable against an executive-branch official as well.286 Aside from general claims about the unlikeliness of a house of Congress sending its sergeant-at-arms to arrest an executive-branch official and the Supreme Court’s recent skepticism about congressional power in other contexts, the memo offers very little reasoning for this point. According to the Cooper memo, then, Congress’s only remedy for contempt by a member of the executive branch is a civil suit.287

The houses of Congress themselves have appeared to accept that conclusion in the two most recent executive-branch contempt of Congress cases, one from the George W. Bush administration and one from the Obama administration. After the Bush administration’s politically motivated dismissal of a number of U.S. attorneys in 2006, the Democrat-controlled House and Senate Judiciary Committees sought testimony and documents from various executive-branch officials.288 In March 2007, White House Counsel Fred Fielding told the Senate Judiciary Committee that the White House would allow the Judiciary Committees to conduct private interviews with several White House officials, so long as the interviews were conducted behind closed doors, with no transcript taken, and with no oath having been administered; the committees would also have to agree not to subpoena those officials in the future. The White House also offered to turn over certain communications regarding the dismissals, but not any communications between White House officials.289 The committees rejected the offer, and two days later the House Judiciary Committee voted to authorize subpoenas for the testimony and documents. Although the subpoenas were authorized, the committee did not vote to issue them, in the hopes that the matter would be resolved through further negotiation with the White House.290

On June 13, 2007, after almost three months of fruitless discussions, the House Judiciary Committee issued two subpoenas: one to former White House counsel Harriet Miers, directing her to testify and produce certain documents, and the other to White House chief of staff Joshua Bolten, directing him to produce documents.291 (The Senate committee on the same day subpoenaed former White House political director Sara Taylor.)292 President Bush asserted executive privilege and informed the committees that the executive branch would neither produce the requested documents nor make the officials available to testify.293

When Miers and Bolten failed to respond to the subpoenas, the House Judiciary Committee adopted a resolution recommending that they be cited for contempt of Congress.294 After several more months of failed attempts at a negotiated settlement, the House voted to hold them in contempt on February 14, 2008.295 The House also adopted two resolutions: one provided for the Speaker to certify the Judiciary Committee’s report to the U.S. attorney for the District of Columbia “to the end that [Miers and Bolten] be proceeded against in the manner and form provided by law,”296 while the other authorized the chairman of the Judiciary Committee to file suit in federal court, seeking “declaratory judgments affirming the duty of any individual to comply with any subpoena … issued to such individual by the Committee as part of its investigation into the firing of certain United States Attorneys and related matters, and to seek appropriate ancillary relief, including injunctive relief.”297 Two weeks later, Speaker Nancy Pelosi certified the contempt report to Jeffrey Taylor, the U.S. attorney for the District of Columbia, and she called on Attorney General Michael Mukasey to ensure that Taylor filed criminal contempt charges against Miers and Bolten.298 The next day, Mukasey replied that because (in the Justice Department’s view) Bolten and Miers had properly invoked executive privilege in refusing to comply with the subpoenas, “noncompliance by Mr. Bolten and Ms. Miers with the Judiciary Committee subpoenas did not constitute a crime, and therefore the Department will not bring the congressional contempt citations before a grand jury or take any other action to prosecute Mr. Bolten or Ms. Miers.”299

The Judiciary Committee then filed suit in federal court, seeking a declaratory judgment that Miers and Bolten were in contempt and an injunction ordering them to comply with the congressional subpoenas.300 On the question of whether the case should be in the hands of the judiciary at all, Judge John Bates found the case resolvable for two reasons: “(1) in essence, this lawsuit merely seeks enforcement of a subpoena, which is a routine and quintessential judicial task; and (2) the Supreme Court has held that the judiciary is the final arbiter of executive privilege, and the grounds asserted for the Executive’s refusal to comply with the subpoena are ultimately rooted in executive privilege.”301 For this second point, the court relied on the Supreme Court’s decision in the Nixon Tapes Case, the D.C. Circuit’s opinion in Senate Select Committee v. Nixon, and the views of the executive branch, as expressed in the two OLC memos from the 1980s.302

Bates also suggested that Congress’s own enforcement powers were not an adequate substitute for judicial resolution, because

imprisoning current (and even former) senior presidential advisors and prosecuting them before the House would only exacerbate the acrimony between the two branches and would present a grave risk of precipitating a constitutional crisis. Indeed, one can easily imagine a stand-off between the Sergeant-at-Arms and executive branch law enforcement officials concerning taking Mr. Bolten into custody and detaining him. Such unseemly, provocative clashes should be avoided, and there is no need to run the risk of such mischief when a civil action can resolve the same issues in an orderly fashion. [And] even if the Committee did exercise inherent contempt, the disputed issue would in all likelihood end up before this Court, just by a different vehicle—a writ of habeas corpus brought by Ms. Miers and Mr. Bolten. In either event there would be judicial resolution of the underlying issue.303

Moreover, Bates noted that negotiations between the branches had reached a “stalemate” and were therefore unlikely to be resolved by the usual process of interbranch “accommodation and negotiation.”304

Finally, Bates rejected Miers and Bolten’s claim that the court should exercise its equitable discretion to dismiss the suit.305 He asserted that “the judiciary is the ultimate arbiter of claims of executive privilege,” and therefore that the political branches take “the availability of ultimate judicial intervention in exactly this sort of controversy” as a background assumption.306 (Indeed, the court referred to itself as the “ultimate arbiter” of executive privilege claims five times over the course of the opinion.)307 In short, the court proclaimed, “only judicial intervention can prevent a stalemate between the other two branches that could result in a particular paralysis of government operations.”308 In the few remaining pages of his opinion, Bates concluded that neither Miers nor Bolten was protected by absolute executive privilege, but that both could still make specific claims of privilege against specific demands by the committee.309

Miers and Bolten appealed, but the D.C. Circuit never reached the merits.310 On March 4, 2009—a month and a half into the Obama administration and two months into the 111th Congress—an agreement was reached under which Miers (and Karl Rove) would testify under oath in closed proceedings and a number of documents would be turned over to the committee.311 After Miers and Rove did so, the D.C. Circuit dismissed the case.312

A similar incident occurred in the Obama administration, with the political parties reversed (that is, a Democrat in the White House and Republicans controlling the House of Representatives). In 2009, the Bureau of Alcohol, Tobacco, Firearms and Explosives began a “gunwalking” operation along the Mexican border (an operation in which illegal firearms were allowed to “walk” across the border, in the hopes of tracing them to their end purchasers), code-named “Operation Fast and Furious.”313 At least some of the weapons eluded detection once in Mexico and were used to commit serious crimes, including the murder of a U.S. Border Patrol agent. In October 2011, the Republican-controlled House Oversight and Government Reform Committee subpoenaed a number of internal Justice Department documents related to the operation; the Department turned over some of the documents while withholding others, with President Obama claiming that the withheld documents were covered by executive privilege. In June 2012, the committee recommended that Attorney General Eric Holder be held in contempt for refusing to turn the documents over, and the House did so that same month.314 The House again both certified the matter to the U.S. attorney for the District of Columbia and authorized the filing of a civil suit.315 A poll taken in the immediate aftermath of the contempt vote suggests that the House Republicans were successfully making their case to the public: Holder’s unfavorable ratings were up; people approved of the contempt citation by a margin of 53 percent to 33 percent; and 69 percent of respondents thought the administration should drop all claims of privilege and answer the committee’s questions. This was all despite the fact that 61 percent of respondents thought the investigation was motivated by congressional Republicans’ desire to gain a political advantage, rather than by genuine policy concerns.316

As in the Miers case, the Justice Department declined to prosecute,317 and again the House filed suit. In September 2013, the district court denied Holder’s motion to dismiss.318 In September 2014—the same month that Holder announced that he was stepping down as attorney general—the two sides were still fighting over how much information the Justice Department had to provide to the court about each item over which it was claiming privilege, so that the district judge could adjudicate each individual privilege claim.319 The next month, asserting that Holder had not complied with the judge’s orders to produce materials, the House asked that he be held in contempt of court and face monetary fines and possible incarceration.320 The court denied that motion but ordered Holder to deliver documents over which the Department of Justice did not assert privilege.321 Loretta Lynch took over from Holder as attorney general in April 2015, but the district court case continued to chug along.322 Finally, in January 2016, Judge Amy Berman Jackson held that the administration had to turn over most of the records sought by the committee. (Among other factors, Jackson noted that a public report by the Department of Justice inspector general had already “described in detail” the documents responsive to the committee’s subpoena.)323 In April 2016, as both parties narrowed in on their nominees for that year’s election to succeed Obama, the administration released the records ordered by Jackson. The committee indicated that it still intended to appeal the portions of Jackson’s opinion that allowed the administration to withhold some of the subpoenaed records; as this book goes to press, that appeal is ongoing, with a briefing schedule that extends to the day before the 2017 presidential inauguration.324

While the Holder case was pending, in May 2014 the House also held former Internal Revenue Service official Lois Lerner in contempt for refusing to answer questions about whether her office improperly targeted conservative tax-exempt groups for higher levels of scrutiny, and it again certified the case to the U.S. attorney.325 Lerner asserted her Fifth Amendment privilege against compelled self-incrimination.326 Again, the government declined to prosecute. The House, however, did use its power of the purse: as noted in chapter 3, the IRS budget was chopped in both 2014 and 2015, which was intended to send a message of Republican displeasure over the perceived targeting.327

Clearly, the houses of Congress have, in recent years, reinvigorated the contempt power as a tool of interbranch conflict. More than the holding of additional hearings or a press conference, a formal finding of contempt increases the salience of a particular conflict. If the polling in the aftermath of the Holder contempt citation is any indication, it can also move public opinion. The mere finding of contempt can be an important political weapon—this likely explains why the Senate and House used the forceful language of breach of privilege against Presidents Jackson and Tyler, respectively.

But aside from publicity, what other options are available to a congressional house that wishes to enforce a contempt citation against an executive-branch official? We have already seen that criminal proceedings are unlikely to be available. Congress then faces the question of whether to file a civil suit or use some other means of enforcement. The question is one of institutional power: executive-branch officials are likely to make a defense to contempt charges—for example, that their refusal to produce documents was justified because it was pursuant to a proper invocation of executive privilege. Which enforcement route Congress chooses will determine who decides whether the invocation of executive privilege was proper: the house of Congress or the courts.

Until the late twentieth century, the legislative house was generally understood to be the final judge of legislative contempts. Certainly neither the houses of Parliament nor the British monarchs ever considered submitting their disputes to the courts. The same was true of the colonial and early state legislatures, and, indeed, of the houses of Congress in their disputes with Jackson, Tyler, Fry, and Seward. The reason is both very simple and very important: these were disputes over the relative balance of executive and legislative power. Each side was contending for more power vis-à-vis the other. To invoke the aid of a third party is to admit weakness—to admit in the public sphere that one’s own authority is insufficient to get what one wants. This is why it is so important to view the disputes between executive authority and the legislative contempt power in their broader historical and political context: these disputes are, at their heart, about the basic contours of the constitutional division of powers.

When Elizabeth and James I ordered Parliament not to discuss certain topics, they were asserting that there were areas of national policy in which Parliament could have no say. In asserting a privilege of unfettered speech and debate—and then asserting that the monarch had breached that privilege—Parliament reasserted its institutional authority. When Charles I attempted to collect taxes despite Parliament’s refusal to grant them to him, when he attempted to withhold royal records and officials from Parliament, when he refused to justify his imprisonment of Arundel, when he seized John Rolle’s goods and attempted to extort a grant of supply in exchange for their return, and when, after governing without Parliament for more than a decade, he accused members of treason and brought an armed guard into the House of Commons to arrest them, he was asserting in the most strident terms an absolutist constitutional vision. When the houses reacted against this vision with repeated findings that he had breached privilege, when they refused to proceed to other business until he redressed their grievances, when they authorized armed resistance to breaches of privilege, and when ultimately they rebelled, deposed, tried, and executed Charles, the houses insisted upon a different understanding of the constitutional division of powers. And this insistence came in the language of breach of privilege and contempt of Parliament.

These clashes, of course, were not limited to the Old World. When the colonial legislatures wanted to ensure that governors and other officials appointed in London paid attention to the local concerns that the legislatures represented, they were not shy about using their contempt powers. And they had a number of means at their disposal for enforcing their contempt findings, ranging from censure to arrest to the withholding of salary. Recognizing the importance of this tool, a number of state constitutions written in the years between independence and the drafting of the federal Constitution explicitly provided the legislature with the power to hold executive officials in contempt. But even in those states whose constitutions did not explicitly provide for such a power, the legislature understood the power to exist, and made use of it.

And, finally, we have seen the houses of Congress make use of the contempt power in the context of disputes with the executive branch. The Senate used it in the context of a dispute with Andrew Jackson, and the House used it in the context of disputes with John Tyler, James Fry, George Seward, and H. Snowden Marshall. Until Watergate, the courts never inquired into a contempt judgment against an executive-branch official that the house of Congress was jurisdictionally competent to make.

It is true that the Supreme Court held that the House had improperly imprisoned Marshall.328 But that is best understood as a ruling on the scope of the House’s jurisdiction rather than a ruling on the merits. That is, the House could punish Marshall for obstructing its proceedings, and the Court never suggested that it would review a determination by the House that someone had, in fact, obstructed its proceedings. But the House did not purport to make that claim; rather, it punished Marshall for a mere dignitary offense, and that, the Court said, was outside of the House’s power to punish for contempt. (In this regard, Marshall may be thought of as analogous to Powell v. McCormack, in which the Court held that the House could not add qualifications for a member of Congress329 but never suggested that it would review a determination by the House on the merits—for example, a determination that a claimant was, in fact, under twenty-five years of age.)330

Indeed, it was not until Watergate that the courts purported to determine the merits of a contempt claim against an executive-branch official,331 and it is probably not a coincidence that Watergate was also the first time that a house of Congress had voluntarily gone to court, seeking enforcement of a subpoena against an executive official.332 Moreover, the Watergate cases may be read as a cautionary tale for those inclined to press claims of congressional power through the judiciary. Judges are (unsurprisingly) inclined to take a court-centric view of the world. Thus, although they were happy to order Nixon to turn the tapes over to the courts,333 they found that congressional committees had a lesser interest in the tapes, an interest that was outweighed by the president’s privilege claims.334 Both the district court and the court of appeals thought that Congress had less need for the tapes than the courts did,335 and the district court even worried that turning the tapes over to Congress might harm ongoing grand jury investigations336—the implication being that the congressional committee’s duties were of a lesser weight than the grand jury’s. The court of appeals suggested that its understanding of congressional procedure was superior to that of the committee, dismissing the committee’s need for the tapes as “merely cumulative,” since another congressional committee already had the tapes.337 The court of appeals did not consider the issue of justiciability at all, and the district court simply held that, because a claim of executive privilege in resistance to a grand jury subpoena is justiciable, so must be a claim of executive privilege in resistance to a congressional subpoena.338 But this ignores a key distinction: in holding that an executive privilege claim in defiance of a grand jury subpoena is justiciable, a court is essentially saying, “We, the branch that issued the subpoena, will not give you, the executive branch, carte blanche to defy it, but we will hear you out as to your reasons for defying it.” The analogue in the case of a congressional subpoena would be a willingness on the part of the congressional committee to hear out the executive’s privilege claim. The judges, however, took the opportunity presented by Watergate to press their own branch’s claim to enhanced power in the public sphere by implicitly asserting that (only) their own processes were dignified and apolitical. By going to the courts in the first place, the Senate committee invited this increase in judicial power at its own expense.339

Finally, it must be noted that courts tend to move at a pace that is poorly suited to Congress’s need for timely information: even if, at the end of the day, the courts order an executive-branch official to turn over information to Congress, it will frequently come too late for Congress’s purposes.340 In this regard, consider the contempt proceedings against Miers and Bolten: although a settlement was eventually reached, the Congress that originally issued the subpoenas had ended, as had the administration that the subpoenas were intended to help Congress oversee. To the extent that enforcement of congressional subpoenas is left to the courts, future administrations now know that they can delay compliance for years.341 Holder, too, successfully ran out the clock—although he served for almost two and a half years after the House held him in contempt, judicial proceedings were still ongoing when he left office. Indeed, despite the fact that the subpoenas were issued in the middle of Obama’s first term, the administration did not release (most of) the documents the committee sought until near the end of his second.

What subpoena-enforcement options does Congress have, then, that might better serve its purposes? First, and most crudely, each house has a sergeant-at-arms, and the Capitol building has its own jail. The sergeant can be sent to arrest contemnors and, if necessary, hold them in his custody until either their contempt is purged or the congressional session ends. Indeed, we have seen that a house of Congress has twice arrested and held executive-branch officials (Seward and Marshall), even if neither of them ultimately wound up being jailed.342 Undoubtedly, the contemnor would then seek habeas relief from a court, but here the congressional house would come before the court, not as a supplicant, but as a powerful institution already enforcing its own prerogatives using its own tools. From this position, the house could compellingly argue that the court, like the Marshall and Powell courts, should limit its inquiry to the question of whether the house was jurisdictionally competent to hold the contemnor—that is, whether she was, in fact, accused of something that properly qualifies as a contempt of Congress. Given that defiance of a congressional subpoena has long been understood as falling within Congress’s contempt power, the court would have a powerful reason not to interfere.

As we saw in Holder’s case, the mere finding of contempt can have significant consequences for an actor’s standing in the public sphere, and surely legislative houses would not have bothered with findings of breach or contempt against everyone from Elizabeth I to Andrew Jackson if they did not think those findings were of some consequence. But a house seeking some medicine stronger than mere condemnation but weaker than sending its sergeant out trolling the streets still has a number of options. It can use its personnel power by refusing to confirm administration nominees, impeaching contumacious officeholders, or eliminating their offices entirely. Alternatively, it can turn to its power of the purse, zeroing out officials’ salaries or reducing the funding of the agencies in which they work. Finally, Congress can, like the House of Lords during the Arundel controversy, simply refuse to turn to matters that the president cares about until its concerns are addressed. Importantly, none of these options requires cooperation from another branch. None of them constitutes a concession by Congress that it is unable to carry out its constitutional role without help.

In the Miers case, Judge Bates was concerned about the possibility of “a stand-off between the Sergeant-at-Arms and executive branch law enforcement officials concerning taking Mr. Bolten into custody and detaining him. Such unseemly, provocative clashes should be avoided, and there is no need to run the risk of such mischief when a civil action can resolve the same issues in an orderly fashion.”343 Note the unstated premise here: the executive might resist the House sergeant, but it would never dare resist a court order. Why risk political “mischief” when everything can be handled in a nice, neat, orderly, “civil,” judicial manner? Bates was apparently unaware that the executive branch sometimes disobeys even the judiciary.344 Presumably such disobedience would be met with a finding of contempt of court—followed, perhaps, by a “stand-off between [judicial marshals] and executive branch law enforcement officials.” Indeed, this dynamic played out in the Holder case, with the House asking the court to find Holder in contempt of court for his conduct during the adjudication of the contempt of Congress finding. Even if, as an empirical matter, the executive branch is more likely to obey a court order than a congressional one, it is a mistake to treat this fact as somehow exogenous to the branches’ behavior. Judges have an institutional interest in presenting courts as the only institutions that make reasoned, principled judgments; to the extent that self-presentation is accepted, it stands to reason that people will come to trust the courts more than the other branches. In going to the courts as supplicants in contempt cases, the houses of Congress thus simultaneously diminish their own standing in the public sphere and enhance the courts’ standing.

Judicial Contempt of Congress?

In 2011, former House Speaker Newt Gingrich (then running for the Republican presidential nomination) made waves when he suggested that judges who issued “radical” opinions could be subpoenaed by a house of Congress to explain themselves and could be arrested for contempt if they refused to comply.345 The backlash against Gingrich was intense, with Slate legal columnist Dahlia Lithwick declaring herself unable to imagine “a dumber idea” and “tempted to open up a can of lofty rhetorical whoopass to explain” why Gingrich’s comments “offend[] the basical constitutional principles of separation of powers, and judicial independence.”346

But were the former Speaker’s comments really so far off the mark? Certainly there are precedents. In 1621, the House of Commons passed a bill aiming to protect subjects against false imprisonment.347 The bill provided, inter alia, that any judge who wrongfully committed a subject to prison would be brought before Parliament and censured.348 Edward Coke—often regarded as the great champion of judicial independence, due to his earlier conflicts with James I (discussed in the previous chapter)—served on the committee that reported out the bill.349 Indeed, Coke’s only objection to the bill seems to have been that it went too far in restricting the authority of the Privy Council to imprison for reasons of state.350 The bill was ultimately a victim of the standoff between James and Parliament: the House of Commons refused to proceed with any business—including the sending of already passed bills to the Lords—in protest against James’s insistence that it had no right to discuss foreign policy. As we have already seen, James soon dissolved Parliament in a rage, tore up its Journal, and shipped a number of parliamentarians, including Coke, off to Ireland.

But this was not the only time that the House of Commons went after judges. In 1641, as we shall see in the next chapter, the Long Parliament declared judges of the King’s Bench guilty of a breach of privilege for convicting and imprisoning John Eliot and his colleagues who had forced the Speaker to keep the House in session in 1629. Indeed, the House of Commons resolved that the judges owed reparations to the parliamentarians they had convicted.351 In 1682, after the dissolution of the last Parliament of Charles II, John Topham, the sergeant of the House of Commons, was sued in the King’s Bench for taking into custody several people that the House had ordered him to arrest. Topham argued that his actions by order of the House were not examinable in the common-law courts; the judges disagreed and ruled against him.352 As we have already seen, the House met only very briefly during James II’s reign, but Topham was patient and brought the matter up when Parliament convened in 1689 after the Glorious Revolution. The House resolved that the judgments against Topham were a breach of parliamentary privilege, and they summoned two of the judges who had sat on the case, Francis Pemberton and Thomas Jones.353 Both judges insisted that they did not remember the case, but both also gave lengthy speeches attempting to justify their ruling.354 The House was unconvinced: it ordered them taken into custody, where they were held until the next prorogation of Parliament—a little over three months.355 Indeed, as late as the 1830s, Parliament arrested for contempt sheriffs who were carrying out court orders and threatened to arrest the judges who issued those orders.356 And we have seen that royal judges were among those held in contempt by colonial legislatures.

Nor is subpoenaing a sitting judge unknown under the federal Constitution. In 1949, Justices Frankfurter and Reed were subpoenaed (and testified) as character witnesses for Alger Hiss in his first perjury trial.357 That was, of course, a judicial subpoena, but there is no immediately obvious reason why a congressional subpoena should be treated differently. In 1953, the House Un-American Activities Committee subpoenaed Justice Tom Clark to testify about decisions he had made as attorney general. The committee simultaneously subpoenaed former president Truman, which was immediately and widely recognized as a political blunder.358 Both Truman and Clark refused to testify (on similar grounds of executive and judicial independence from Congress), although Clark announced that he would answer written questions; in the resulting political firestorm, the committee declined to put questions to him or to proceed against either him or Truman.359

Is there any reason to think that it would be categorically inappropriate today to bring judges before congressional committees? As this book has emphasized from the outset, judges are political actors, although they of course inhabit political roles different from, say, those of executive-branch officials. These different roles may make it politically dicey for a house of Congress to subpoena them—but this is not categorically different from any other subpoena. After all, HUAC lost the political fight over subpoenaing Truman, and the following year, Joseph McCarthy’s Senate Permanent Subcommittee on Investigations was to lose the political fight arising out of the Army-McCarthy hearings (an incident to which we return in chapter 7). This does not make subpoenas categorically inappropriate, of course; it simply means that the power must be exercised judiciously. Gingrich himself recognized this: in the very interview that drew such critical reactions, he insisted that the congressional response to a judicial decision should “depend[] on the severity of the case. I’m not suggesting that the Congress and the president review every decision.”360 Confronting judges about their rulings is a highly contentious step.

But surely this does not mean that it is never permissible. Consider the Fifth Circuit panel, discussed in the prelude to part I, that ordered the Obama administration to file a letter on the constitutional status of judicial review. This homework assignment for the attorney general was clearly not meant to aid the panel in its consideration of the case before it; it was a bit of political theater by an oppositional panel of judges, meant to make the news. In such a context, why should the other two branches be forbidden to use their tools to fight back? Judges have no explicit protection from being questioned in Congress—in contrast to members of Congress, who are, as we shall see in the next chapter, privileged against being questioned “in any other Place” for their official activity361—so it is only by inducing an overriding, free-standing constitutional principle of judicial independence that one could argue that they are categorically immune from congressional subpoena. But why should we make such an inductive step for judges, especially given the other, explicit independence-protecting measures? Gingrich’s critics have provided no convincing answer.



Congressional hearings and other mechanisms of gathering and disseminating information serve at least two key functions. First, for Congress to carry out its manifold functions intelligently and effectively, it needs to base its behavior on accurate information. Second, and equally important, the mechanisms of gathering and releasing information—hearings, reports, and so on—are themselves important tools for congressional interactions in the public sphere. The aggressive questioning of an official, a nominee, or a private citizen, or the releasing of a critical (or supportive) report are mechanisms by which the congressional houses can make the public case for their own trustworthiness, and therefore for augmenting their own power.

Most of the time, the information that Congress seeks for either of these functions is voluntarily provided. When it is not, the houses’ contempt powers come into play. When the alleged contemnor is a private party, the houses can generally count on the aid of the other branches. But when the alleged contemnor is a part of one of the other branches, then the houses must turn to their inherent contempt authority. For centuries, the inherent contempt power has served Anglo-American legislatures well in their clashes with executive (and, sometimes, judicial) authorities. Even in recent years, we have seen evidence of the efficacy of the houses’ inherent contempt powers, as when the finding of contempt damaged Eric Holder’s public standing or when the contempt finding against Lois Lerner played into reductions of the IRS’s budget. But the post-Watergate era has also seen a judicial turn in contempt enforcements, and it is a contention of this chapter that this turn has tended to benefit the other two branches at Congress’s expense. Congress has its own enforcement powers—including the authority to arrest, but also including mechanisms ranging from public censure to defunding to refusing to confirm nominees or pass legislation. For contempt to be a truly effective tool in interbranch conflicts, Congress should strongly consider leaning more heavily on its own enforcement mechanisms.
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The Freedom of Speech or Debate

THE ABILITY OF MEMBERS OF CONGRESS TO ENGAGE discursively in the public sphere would be seriously hampered, of course, if they could be held liable or punished elsewhere for the performance of their congressional duties. More dangerously, their ability to confront the other branches publicly would be significantly reduced if they could be haled before or punished by those branches. Protecting against such danger is the Constitution’s Speech or Debate Clause, and this chapter is dedicated to an examination of that protection and a consideration of how its judicious use can enhance congressional power.

Historical Development

As with several of the other legislative powers discussed thus far, the protection of legislative speech begins in earnest in the mid-Tudor era. But, as with those other powers, there are isolated earlier incidents to which later parliamentarians looked as precedents. From at least the mid-fourteenth century, the Speaker prayed at the opening of each new Parliament that if he or the House offended the king, he or it would be forgiven, as no offense would be intended.1 Clearly, this is not a full-throated demand for liberty of speech, but equally clearly, it is an early indication that the House was cognizant of both its potential to offend and the importance of wide-ranging discussion. In 1397, Thomas Haxey tested the limits of royal tolerance when he authored a bill introduced in the House of Commons condemning the extravagance of Richard II’s household. At Richard’s insistence, the House of Lords declared Haxey a traitor and condemned him to death, although the sentence was not carried out. Two years later, after Henry IV had deposed Richard, both Haxey and the House of Commons petitioned the new king to reverse the judgment as a violation of the traditional liberties of the Commons. Henry granted the request.2 More importantly, the Commons that same year sought to ensure that accounts of their debates would be kept from the king. Noting that “it might happen that one of their companions, to please the king and to advance himself,” would report on their internal deliberations, the House prayed that the king “should not receive any such person wishing to tell him of such matters, nor listen to him, nor give him any faith or credence in this matter.” Henry, after expressing his desire that the House “should take deliberation and advice in order to debate and treat of all their business amongst themselves, in order to reach a better outcome and conclusion, in their opinion, for the good and honour of the king and all his realm,” assented to their request.3

The king’s promise not to pay attention to unauthorized accounts of parliamentary proceedings was far more important than the reversal of Haxey’s conviction. J. E. Neale has argued that the Haxey case was not about the free-speech privilege at all but rather was an instance of parliamentary objection to Richard II’s innovations in treason law and procedure.4 And, indeed, it is important to note that parliamentary privilege was assuredly not a defense to treason, as the bishop of Carlisle discovered when he was imprisoned in 1399 for insisting in open Parliament that Richard, not Henry, was the rightful king.5 But if word of such comments never reached the king, then freedom of speech would be protected as a practical, even if not as a theoretical, matter.

In 1451, Thomas Young, a member for Bristol, proposed in open Parliament that Richard, Duke of York, should be declared heir to the throne. For his meddling, he was thrown into the Tower of London. By 1455, Richard was Protector (Henry VI having suffered a mental breakdown), and Young prayed for redress, on the grounds that his imprisonment had violated the “olde liberte and fredom of the Comyns of this Lande … enjoyed … fro the tyme that no mynde is” that members of Parliament “ought to have theire fredom to speke and sey in the Hous of their assemble, as to theym is thought convenyent or resonable, withoute eny maner chalange, charge or punycion therefore to be leyde to theym in eny wyse.”6 He also complained that the reports that had reached the king of his 1451 speech were “untrewe sinistre reportes.”7 The king—or, rather, York, in the king’s name—ordered the Lords to compensate Young, at their discretion.8 As Neale has noted, we should be careful not to overread this incident: the fact that Richard compensated his political ally at the dawn of the Wars of the Roses does not indicate widespread acceptance of the broader free-speech principle that Young espoused.9 Still, the fact that a political operator like Young thought that he could plausibly make such an argument suggests that a recognition of parliamentary free speech was at least latent.10

This principle became less latent as a result of the 1512 controversy over Richard Strode. Strode represented a tin-mining borough in southwestern Devon, and he introduced several bills to regulate the tin industry in that region. For his temerity, a fellow tinner brought suit against him in the stannary courts—long-standing courts in Devon and Cornwall with jurisdiction over tin miners in all but the most serious matters11—which fined Strode £160 and imprisoned him.12 When Parliament reconvened shortly thereafter, it issued both a writ of habeas corpus, ordering Strode to be delivered to Parliament, and a writ of supersedeas, taking jurisdiction of the case itself and thereby relieving the stannary courts of jurisdiction.13 If that were the end of Strode’s case, then it would be plausible to conclude, with Neale, that this was a jurisdictional fight and nothing more.14 But it was not the end of the case: Strode immediately introduced, and Parliament passed, what came to be known as Strode’s Act. The act not only annulled the stannary courts’ judgment against Strode, it also went on to speak in more general language, announcing that “all suits, accusements, condemnations, executions, fines, amerciaments, punishments, corrections, grants, charges, and impositions, put or had, or hereafter to be put or had unto or upon the said Richard, and to every other of the person or persons afore specified, that now be of this present parliament, or that of any parliament hereafter shall be, for any bill, speaking, reasoning, or declaring of any matter or matters, concerning the parliament to be communed and treated of, be utterly void and of none effect.”15 The act also provided a cause of action against anyone who “vexed or troubled” a member in one of the prohibited manners.16

By the middle of the sixteenth century, moreover, the form of the Speaker’s petition to the monarch at the beginning of a new Parliament had changed. Instead of begging forgiveness for any offense that their words might cause, as Speakers had since the mid-fourteenth century, they began to pray for liberty of speech.17 The change is significant: whereas the older formulation presupposed a transgression and sought to be spared punishment, the newer one sought assurances that parliamentary speech would not be considered a transgression at all. Thus, beginning in the mid-Tudor period,18 there was a turn toward conceptualizing free speech as a right of parliamentarians, rather than as something emerging from royal neglect or forbearance.

This expanding conception of parliamentary free speech was tested throughout Elizabeth’s reign, especially by a parliamentarian named Peter Wentworth. Elizabeth’s great conflicts with her Parliaments centered around the related issues of succession and religion, both of which the queen believed lay entirely within her royal prerogative. The previous chapter discussed Elizabeth’s early conflicts with Paul Wentworth (Peter’s brother) in 1566 over the House’s right to discuss the issue of succession and with William Strickland in 1571 over the House’s right to debate religious matters. In each of those cases, the queen yielded to parliamentary claims that she had breached their privilege by interfering with their liberty of speech. In 1576, however, the more bombastic Wentworth, Peter, arrived on the scene. Concerned that members were being silenced on crucial matters, he gave a blistering defense of free speech, declaring that “there is nothing so necessary for the preservation of the Prince and State as free Speech, and without it is a scorn and mockery to call it a Parliament House, for in truth it is none, but a very School of Flattery and Dissimulation, and so a fit place to serve the Devil and his Angels in, and not to glorify God and benefit the Common-Wealth.”19 Had that been the extent of his remarks, he might have escaped punishment, but he then went on to criticize the bishops and the queen herself, whom he declared had “committed great fault.”20 The House, “out of a reverent regard of her Majesty’s Honour,” stopped his speech and arrested him.21

The House appointed a committee, which included all the Privy Councillors who sat in the House, to question Wentworth. When their questions were put to him, Wentworth replied: “If your Honours ask me as Councellors to her Majesty, you shall pardon me; I will make you no Answer: I will do no such injury to the place from whence I came; for I am now no private Person, I am a publick, and a Councellor to the whole State in that place where it is lawful for me to speak my mind freely, and not for you as Councellors to call me to account for any thing I do speak in the House; and therefore if you ask me as Councellors to her Majesty, you shall pardon me, I will make no Answer; but if you ask me as Committees from the House, I will make you the best Answer I can.”22 The questioners assured him that they asked as a committee of the House, and he replied accordingly.23 How satisfying those answers were, however, can be grasped from the comment of one member of the committee: “Mr. Wentworth will never acknowledge himself to make a fault, nor say that he is sorry for any thing that he doth speak, you shall hear none of these things come out of his mouth.”24 Wentworth remained in the Tower for more than a month, until the queen told the House that she was “graciously pleased to remit her just occasioned displeasure for the said offence,” and the House released him.25

Importantly, even on Wentworth’s own understanding of the free-speech privilege, his arrest did not violate it. After all, he was held by order of the House itself, and he was scrupulous to ensure that he was questioned by a House committee, rather than by outsiders. And Wentworth’s understanding of the privilege’s scope was extreme, even among his fellow Puritans. Still, it is worth emphasizing that he got himself into trouble by offering a full-throated defense of the parliamentary privilege of free speech, a topic that he would continue pressing for the rest of his parliamentary career. For instance, in 1587 he handed the Speaker a list of questions about the scope of the House’s privileges; he intended these questions to be put to the House and the replies to serve as rulings on the scope of parliamentary privilege.26 The questions included “whether free speache and free doinges, or dealinges be not graunted to euerye on of the parliament howse by lawe,” but also, even more pointedly, “whether it be not an Iniurye to the whole state, and against the law, that the prince or priuie councell” should punish members for their speeches.27 The questions were never put to the House; instead, Wentworth and several other members were imprisoned in the Tower by royal officials.28 Neale has suggested that the members, Wentworth included, were arrested, not for any speech in Parliament, but rather because they had held private meetings to plan parliamentary strategy. In Neale’s words, they had “discussed matters of state outside parliament where there could be no question of privilege, and their imprisonment concerns, not the liberty of speech of members in the house of commons, but the liberty of speech of the general public outside.”29 As early as the 1580s, then, questions arose about what it meant for speech to take place “in” Parliament and what the scope of the privilege was.30 At this early date, the Crown enforced its own view; the members were evidently held in the Tower for quite some time.31

Wentworth was again arrested in 1591 and held for nearly six months—all of it between Parliaments—after it came to the Privy Council’s attention that he intended to agitate on the succession question at the next Parliament. The Privy Council issued a warrant to search his house, specifically seeking “all letters, bookes, or writings whatsoever that may concern … matter that hath bene or may be intended to be moved in Parliament, and especially suche notes, collections, books or papers as conteine matter towchinge the establishing of the succession.”32 At the opening of the 1593 Parliament, when Edward Coke presented the traditional Speaker’s petition for liberty of speech he was met with a sharp reply by the Lord Keeper, on behalf of the queen:

Liberty of Speech is granted you: but how far this is to be thought on, there be two things of most necessity, and those two do most harm, which are wit and speech: the one exercised in invention, and the other in uttering things invented. Privilege of speech is granted, but you must know what privilege you have; not to speak every one what he listeth, or what cometh in his brain to utter that; but your privilege is, aye or no. Wherefore, mr. Speaker, her maj.’s pleasure is, That if you perceive any idle heads, which will not stick to hazard their own estates; which will meddle with reforming the Church, and transforming the Common-wealth; and do exhibit any bills to such purpose, that you receive them not, until they be viewed and considered by those, who it is fitter should consider of such things, and can better judge of them.33

The message was lost on Wentworth, who arranged a meeting at a chambers in Lincoln’s Inn with a number of others (some members of Parliament, some not) to discuss the succession question. Wentworth previewed for them a characteristically pugnacious speech that he was planning to give in the House. Word of the meeting leaked, and Wentworth was again arrested by order of the Privy Council; when the Privy Councillors demanded to see a copy of his draft speech, he refused, on the ground that it was privileged.34 After nearly five years in the Tower, Wentworth died there in 1597.35

On the one hand, Wentworth’s parliamentary career may appear a failure: after all, he was repeatedly imprisoned, and he failed to convince either a majority of his colleagues or the queen of the rightness of his position. On the other hand, he provided an alternative vision of the free-speech privilege, one that was “widely divergent” from the Crown’s (as exemplified by the Lord Keeper’s claim that the privilege was limited to voting “aye or no”)36 and that therefore was available as a model for subsequent parliamentary agitators. Thus, as we saw in the previous chapter, when James I in 1621 ordered the House of Commons to stay away from the “mysteries of state” (that is, his desire to marry his son to the Spanish Infanta), the House actively pushed back, insisting that freedom of speech over all matters was its “ancient and undoubted right.”37 Coke, now back in the House of Commons, claimed that the privilege was an “ancient inheritance,” and he insisted that the House “stand upon the defence of our privileges in this point.”38 In other words, what had been the idiosyncratic view of Wentworth and a few other troublemakers when Coke was a young parliamentarian had become the majority view in the body as he became a septuagenarian.39

The previous chapter also discussed the controversy over the seizure of John Rolle’s goods by officers of Charles I, early in 1629. After several heated exchanges between the House and the Crown over the matter, John Eliot read an incendiary proposed remonstrance in the House. When he finished reading it, the Speaker refused to allow a vote on presenting the remonstrance to the Crown, claiming that the king had commanded him to adjourn the House.40 Denzil Holles and Benjamin Valentine forcibly held the Speaker in his chair, keeping the House in session, while the House passed three resolutions, two of which named both those who counseled levying and those who paid the taxes of tonnage and poundage when not authorized by Parliament as “capital enem[ies] to this kingdom and commonwealth.”41 Eliot, Holles, and Valentine were subsequently prosecuted in the King’s Bench; the charges against them specified that “the Defendants, by confederacy aforehand, spake a long and continued speech … in which were divers malicious and seditious words, of dangerous consequence.”42 The defendants, relying on Strode’s Act and other precedents, argued that the court had no jurisdiction, as actions in the House could only be punished by the House.43 The judges disagreed, insisting that Strode’s Act applied only to Strode’s case, and that criminal offenses occurring in Parliament—even crimes, like sedition, that were entirely verbal in character—fell outside the scope of privilege.44 The members were all fined and “imprisoned during the king’s pleasure.” Interestingly, Eliot received the highest fine and was the only one imprisoned in the Tower, on the grounds that he was “the greatest offender, and the ringleader.”45 In other words, the speech was a greater offense than the assault upon the Speaker.

Charles had dissolved Parliament immediately after the incident with Eliot, Holles, and Valentine, and he then ruled without it for the next eleven years.46 Holles made his apologies and was released soon after the judgment; Eliot died in the Tower in 1632; and Valentine, unrepentant, remained in prison until 1640, when Charles released him ahead of the opening of the Short Parliament, in an attempt to curry public favor.47 The gambit did not succeed: when Parliament assembled in April 1640, it turned immediately to its grievances. It resolved that “the Speaker’s refusing to put Questions, after a verbal Command by his Majesty, signified to this House by the Speaker, to adjourn, and no Adjournment made by this House, is a Breach of Privilege of this House.”48 In other words, the malefactors eleven years earlier had been the Speaker and the king, not the members who refused to adjourn and held the Speaker in his chair. Likewise, when several days later the House gathered all of its grievances into a list, it included “Punishing Men, out of Parliament, for things done in Parliament,” a clear reference to Eliot, Holles, and Valentine.49

The demand for the king to redress grievances like these before Parliament would grant him supply was what led Charles to make the Short Parliament short, but the need for money did not disappear with the dissolution. In July 1641, the Long Parliament returned to the topic, passing a series of resolutions declaring that the proceedings against Eliot, Holles, and Valentine were breaches of parliamentary privilege and specifically pronouncing a number of Crown officers, including judges of the King’s Bench, guilty of these breaches of privilege. Indeed, one of the resolutions even declared that Eliot, Holles, and Valentine “ought to have Reparation for their respective Damages and Sufferings” against both members of the Privy Council and judges of the King’s Bench.50

Even the Civil War and the Restoration did not dim parliamentary zeal to redress this particular grievance. In 1667—as parliamentary opposition to Charles II was picking up steam, and less than three weeks before Clarendon was forced into exile—the House of Commons resolved that Strode’s Act was “a general Law, extending to indemnify all and every the Members of both Houses of Parliament, in all Parliaments, for and touching any Bill, speaking, reasoning, or declaring of any Matter or Matters in or concerning the Parliament, to be communed and treated of; and is a declaratory Law of the ancient and necessary Rights and Privileges of Parliament.”51 A few days later, it resolved that the King’s Bench judgment against Eliot, Holles, and Valentine was “an illegal Judgment, and against the Freedom of Privileges of Parliament.”52 The next month, the Lords noted their agreement with both of these resolutions.53 And the following year, the Lords, sitting in their capacity as the highest appellate court in the realm, reversed the King’s Bench judgment of nearly four decades earlier.54

It is worth noting that, unlike the Short and Long Parliaments of Charles I, parliamentary privilege and the Eliot case were not matters that the Restoration Parliament felt compelled to take up immediately. Rather, they were taken up after frictions, traced in previous chapters, began to emerge between Charles II and his Parliament. In this regard, the actions by both houses in 1667–1668 can be regarded as a warning to the monarch not to repeat his father’s mistakes.

The warning was not entirely heeded. In 1680, as the furor over the “Popish Plot” was at its height,55 and as the House of Commons was attempting to exclude James, the Duke of York (the king’s brother and a Catholic) from the succession, a petty criminal and all-around rogue named Thomas Dangerfield came forward with a story of a Catholic plot against the Crown.56 After hearing his story, the House ordered its Speaker to find some suitable printer to publish Dangerfield’s testimony.57 The testimony implicated the Duke of York in a scheme to put forward evidence of a fake “Presbyterian Plot” to foment insurrection in the north, thereby bringing opprobrium on the duke’s opponents and furthering the Catholic cause.58 The whole thing was made up, and in 1685, long after his story had been discredited, Dangerfield was tried (before Lord Chief Justice Jeffreys, whom we met in chapter 4) and convicted of libels against York, who by then had become King James II. While his punishment (a series of floggings) was ongoing, Dangerfield was killed during an argument.59 Still alive, however, was William Williams, the Speaker of the House of Commons who had ordered Dangerfield’s narrative to be printed. Indeed, the cover page of the printed version proclaims in large letters: “Perused and Signed to be Printed, According to the Order of the House of Commons, by me, William Williams, Speaker.”60 This attracted James’s attention, and in 1684 Williams was haled before the King’s Bench on a charge of seditious libel. By the time the verdict came down in 1686, James was king, and the King’s Bench was presided over by Lord Chief Justice Edward Herbert (Jeffreys having been promoted to Lord Chancellor in 1685, immediately on the heels of the Bloody Assizes). When Williams’s counsel attempted to argue that he had simply acted in accordance with the orders of the House, Herbert cut him off: “Can the order of the House of Commons justify the scandalous, infamous, flagitious libel?”61 Williams was fined £10,000, although the fine was reduced to £8,000 when he agreed to pay in cash.62 In an ill-timed bit of political opportunism, Williams spent the two years preceding the Glorious Revolution cozying up to James, who knighted Williams and made him solicitor general almost exactly a year before losing his crown and fleeing to France. Williams’s subsequent attempts to ingratiate himself with the new monarchs were unsuccessful.63

Even so, Williams, along with Eliot, Holles, and Valentine, was very much in parliamentarians’ minds as they crafted the Revolution Settlement. The list of grievances prefacing the Bill of Rights complained of “Prosecutions in the Court of King’s Bench for Matters and Causes cognizable onely in Parlyament,” and Article 9 accordingly provided that “the Freedome of Speech and Debates or Proceedings in Parlyament ought not to be impeached or questioned in any Court or Place out of Parlyament.”64 During the parliamentary debates over the Bill of Rights, Sir George Treby explained: “This Article was put in for the sake of one, once in your place [that is, the Speaker], Sir William Williams, who was punished out of Parliament for what he had done in Parliament.”65 In July 1689, the House resolved that the judgment against Williams was “an illegal Judgment, and against the Freedom of Parliament.”66 Perhaps because of Williams’s later actions on James’s behalf, an attempt to reverse the judgment by law and refund his fine went nowhere.67

The Bill of Rights enshrined a strong conception of the speech or debate privilege in England, and that conception was picked up across the Atlantic as well. Some of the North American colonial legislatures followed the House of Commons’ practice by petitioning the governor for their privileges. Sometimes these privileges were left unspecified; sometimes they explicitly asked for freedom of speech.68 As in the mother country, legislatures figured that the best way to keep executives from interfering in their deliberations was to keep executives from learning of those deliberations. In Virginia, for instance, the oath traditionally administered to the clerk of the House of Burgesses swore him to “Keep Secret all proceedings of the said House of Burgesses so far as shall by the said House be found necessary.”69 In 1688, Baron Howard of Effingham, the royal governor of Virginia, attempted to remove this provision from the new clerk’s oath. The resulting backlash from the chamber forced Effingham to back down and include the secrecy provision.70 As early as 1701, the South Carolina assembly referred to members’ freedom of speech as “their undoubted right.”71 In 1727, the governor of New York dissolved the assembly after an especially fractious session. During the dissolution, some members were “called by an high Hand to give an account of the Proceedings of that House,” and one was imprisoned for insisting that only the house could call him to answer for things done in the house.72 When a new assembly convened in 1728, it unanimously resolved that the harassment of the members of its predecessor was “the highest Violation of the Priviledges of General Assemblies; and that the Liberties and Properties of the People would be rendred extream Precarious, if ever those who represent them be called to an Account for what they do when they are convened in General Assembly.”73 The assembly accordingly resolved, in language that will sound familiar, that “for any Act, Matter or Thing done in General Assembly, the Members thereof are Accountable and Answerable to the House Only, and to no other Person or Persons whatsoever.”74 Likewise, in the context of a petty spat with Governor Thomas Bladen over whether his harsh words and “scornful and insulting looks” had been intended to prevent members of the Maryland assembly from voting their consciences, the assembly insisted in 1745 that “Liberty of speech on every debate and matter in assembly is and ought to be free, and no member ought to be questioned or impeached for anything said or done in discharge of his duty in the house of delegates by any person whatever, or in any manner whatever other than by the house itself.”75 As Mary Patterson Clarke summarized it, “In all the colonies, freedom of speech … was constantly recognized as a fundamental privilege without which the right to deliberate would be of little value.”76

This recognition carried over into the early republican constitutions, five of which explicitly protected legislative speech and debate.77 Two other states—New York and South Carolina—had general legislative privilege clauses, providing that their state legislatures were to exercise the same privileges claimed by their colonial predecessors (both of which, as we have already seen, had long asserted a robust free-speech privilege).78 The Articles of Confederation contained a Speech or Debate Clause as well.79

Perhaps because of the deep familiarity of the privilege by this point, its inclusion in the American Constitution was almost wholly uncontroversial.80 Article I provides that, “for any Speech or Debate in either House, [Senators and Representatives] shall not be questioned in any other Place.”81 In his famous 1791 Lectures on Law, James Wilson (one of the principal drafters of the Constitution and one of the first Supreme Court justices) justified the clause on the grounds that, “[i]n order to enable and encourage a representative of the publick to discharge his publick trust with firmness and success, it is indispensably necessary, that he should enjoy the fullest liberty of speech, and that he should be protected from the resentment of every one, however powerful, to whom the exercise of that liberty may occasion offence.”82

Thomas Jefferson also had an early opportunity to weigh in on the speech or debate privilege, occasioned by the Cabell affair. In 1797, a federal grand jury sitting in Richmond issued a presentment (akin to an indictment, but at the grand jury’s own initiative, rather than the prosecutor’s) against Samuel J. Cabell, a Republican member of the federal House of Representatives from Virginia. The presentment charged Cabell with common-law seditious libel for a circular letter to his constituents in which he vigorously attacked the Adams administration, accusing it of violating American treaty obligations with France by being partial toward Britain in the ongoing war between the two powers.83 In an anonymously authored petition to the Virginia House of Delegates asking it to look into the matter and to punish the grand jurors, Vice President Jefferson (who was one of Cabell’s constituents) offered a vigorous defense of the necessity of unfettered communication between members of Congress and their constituents: “[I]n order to give to the will of the people the influence it ought to have, and the information which may enable them to exercise it usefully, … their representatives, in the discharge of their functions, should be free from the cognizance or coercion of the co-ordinate branches, Judiciary and Executive; and … their communications with their constituents should of right, as of duty also, be free, full, and unawed by any.”84 Jefferson went on to paint a vivid picture of the effects of judicial interference in communication between legislators and their constituents:

[F]or the Judiciary to interpose in the legislative department between the constituent and his representative, to control them in the exercise of their functions or duties towards each other, to overawe the free correspondence which exists and ought to exist between them, to dictate what communications may pass between them, and to punish all others, to put the representative into jeopardy of criminal prosecution, of vexation, expense, and punishment before the Judiciary, if his communications, public or private, do not exactly square with their ideas of fact or right, or with their designs of wrong, is to put the legislative department under the feet of the Judiciary, is to leave us, indeed, the shadow, but to take away the substance of representation.85

Jefferson recommended that the offending grand jurors be impeached and punished,86 but the final petition presented to the House seems to have dropped this request in favor of the more nebulous suggestion that the House “pursue such steps, as may secure to the citizens of this commonwealth, their constitutional right, that their representatives shall, in the exercise of their functions, be free and independent of the other departments of government.”87 The House ordered a thousand copies of the petition to be printed,88 and it resolved that the grand jury’s presentment was “a violation of the fundamental principles of representation, incompatible with that independence between the co-ordinate branches of government, meditated both by the general and state constitutions.”89 Cabell was never prosecuted on the presentment.

The Cabell affair may be seen as a dress rehearsal for reactions against the Sedition Act, which became law a little more than six months after the Virginia House of Delegates passed its resolution dealing with Cabell.90 It is well known that the chief Republican responses to the act came in the form of resolutions (secretly authored by Jefferson and Madison) passed by the legislatures of Kentucky and Virginia.91 There were many reasons, of course, to have Republican-controlled state legislatures lead the charge against this Federalist overreach, but one of them was surely that it was the safest forum for dissent. Criticism of the Sedition Act in the press or elsewhere might have resulted in the critic’s prosecution under that very act, but criticism in the legislature seemed far less likely to result in legal peril. Although the federal Constitution’s Speech or Debate Clause applies only to Congress, politically engaged actors in the late eighteenth century had sufficiently internalized the history traced thus far that it was highly unlikely that anyone would attempt to prosecute state legislators for how they debated or voted.

However, the consensus against prosecuting someone for actions taken within the statehouse does not necessarily indicate a consensus in favor of Jefferson’s more expansive conception of the privilege. Consider the 1798 conviction of Vermont Republican Matthew Lyon under the Sedition Act. Lyon was not the most temperate of congressmen—that same year, he was nearly expelled from the House of Representatives for spitting in another member’s face and brawling on the floor.92 His Sedition Act trial concerned two publications: in one, he accused the Adams administration of “an unbounded thirst for ridiculous pomp, foolish adulation, and selfish avarice,” and in the other, he reprinted a letter from an American in France accusing the administration and its Federalist allies of “bullying,” “stupid[ity],” and “borrowing the language of Edmund Burke” with regard to the French revolutionary government.93 Lyon, who defended himself, argued that the Sedition Act was unconstitutional, but he did not argue that he was privileged under the Speech or Debate Clause. Justice Paterson, riding circuit, instructed the jury that it had “nothing whatever to do with the constitutionality or unconstitutionality of the sedition law,”94 a milder version of the sort of instruction that would soon lead to the impeachment of Justice Chase, as we saw in chapter 4. Lyon was convicted and sentenced to four months’ imprisonment and a fine of $1,000.95 Vermonters protested the conviction vigorously and reelected Lyon while he was imprisoned.96 For the second time in two years, Federalists then introduced a motion to expel Lyon from the House, and Lyon’s defenders turned, among other arguments, to the inappropriateness of expelling a member for expressing his views to his constituents. John Nicholas of Virginia insisted, “We are … sent here to form an opinion, and, when we return home, we are expected to deliver that opinion to our constituents.” In fact, he insisted, it was even more important for a member to give his views to his constituents “in proportion as such opinions may be offensive to the administrators of the Government.”97 Albert Gallatin went even further, arguing that “it was the duty of this House to have sent the Sergeant-at-Arms for [Lyon], and demanded him from confinement, that he might have attended to his duty in this House.”98 Although a majority voted to expel Lyon, it failed to clear the two-thirds bar, and he remained in the House, serving several more terms before retiring in 1811. In 1840, on the petition of his heirs, the government refunded his fine, with interest, on the grounds that the Sedition Act was unconstitutional.99

With the decisive repudiation of the Federalists and the Sedition Act in the 1800 election, the Speech or Debate Clause entered a period in which it worked almost entirely below the surface. This is not to suggest that the clause was not important throughout the nineteenth century; it is simply to note that no major controversies over the privilege arose for quite some time, perhaps because it was sufficiently well understood that no one thought it worthwhile to test its limits. Indeed, it was not until 1876 that another major controversy surrounding the clause arose, and this time it was in the context of a suit by a private citizen, not a prosecution by the executive. Still, the incident is worth considering for the light it sheds on how the privilege was understood in the late nineteenth century. In 1876, Hallett Kilbourn refused to answer questions put to him by a select committee of the House of Representatives that was investigating the bankruptcy of a bank into which a significant sum of federal money had been deposited.100 Kilbourn was held in contempt and imprisoned for forty-five days.101 He subsequently filed a false-imprisonment suit against the sergeant-at-arms, the Speaker, and the members of the select committee, and the case made its way to the Supreme Court. Most of Justice Samuel Miller’s opinion for the Court was devoted to holding that the House had no authority to hold Kilbourn in contempt in this situation.102 But the Court then, relying heavily on an 1808 case dealing with the free-speech privilege in the Massachusetts legislature,103 went on to hold that the Speaker and committee members were immune from suit under the Speech or Debate Clause. Although the suit was not, in the most literal sense, about speech or debate on the floor, “[i]t would be a narrow view of the constitutional provision to limit it to words spoken in debate. The reason of the rule is as forcible in its application to written reports presented in that body by its committees, to resolutions offered, which, though in writing, must be reproduced in speech, and to the act of voting, whether it is done vocally or by passing between the tellers. In short, to things generally done in a session of the House by one of its members in relation to the business before it.”104 In the understanding of the Kilbourn Court, then, “speech or debate” had to be understood as synecdoche for a member’s official duties. This broad understanding of “speech or debate,” however, was tempered by limiting the privilege’s applicability narrowly to senators and representatives themselves.

The history traced thus far leaves us with two broad classes of questions at the interface of the speech or debate privilege and the separation of powers. First, how does the Speech or Debate Clause interact with some conception of state secrets? Elizabeth and James both insisted that certain matters were beyond parliamentary competence and therefore unfit for parliamentary discussion. Today, that claim is often heard with respect to discussions of “national security” or “classified information.” To what extent does the privilege immunize members against prosecution for releasing such information? And second, to what extent should the speech or debate privilege be understood as protecting legislators’ communications with their constituents? This question arose as early as the debate over whether Peter Wentworth could be punished for holding meetings outside Parliament to plan parliamentary opposition, and it continues to arise with some regularity. The following sections consider these two issues in turn.

State Secrets

In thinking about state secrets, it makes sense to begin with the most iconic leak of such secrets, the Pentagon Papers case. For most lawyers, the name conjures New York Times v. United States,105 in which the heroic Supreme Court stood up for freedom of the press against a secrecy-obsessed executive branch.106 But, in fact, a little-known senator from Alaska beat the judiciary to the punch. Within days of the New York Times and Washington Post’s beginning to run stories based on the Papers107 in mid-June 1971, federal courts in New York and Washington issued temporary restraining orders to stop them.108 Injunctions against publishing the material remained in effect in both jurisdictions until the Supreme Court ruled, seventeen days after the first Times article had appeared.109

The night before the Supreme Court’s ruling, however, Democrat Mike Gravel, a first-term senator, had placed forty-one hundred pages of the Pentagon Papers into the public record. Daniel Ellsberg, the same RAND Corporation analyst who had leaked the Papers to the press, had given them to Gravel as well.110 After an attempt to read them on the floor of the Senate failed due to lack of a quorum,111 Gravel convened a 9:45 P.M. meeting of the Buildings and Grounds Subcommittee of the Senate’s Environment and Public Works Committee.112 Gravel, the subcommittee chair, was the only senator in attendance; an antiwar House member was rounded up to serve as the “witness” whose “testimony” would provide the impetus for Gravel’s reading the Papers into the record.113 Gravel read aloud from the Papers until approximately 1:00 A.M. the next morning, at which point he broke down in tears.114 He then entered the remaining pages into the subcommittee record.115 By the time he returned to his office, his staff was already photocopying the “subcommittee record” and handing it out to reporters.116 By the time the Court ruled, roughly twelve hours later,117 the Papers could not, as a practical matter, have been removed from the public sphere.

Even after the Court’s ruling, Gravel came to the conclusion that some combination of the threat of criminal prosecution118 and newsroom cowardice had led the newspapers to publish too little of the Papers.119 He accordingly arranged to have the entire “4,100-page subcommittee record” published by Beacon Press.120 Subsequently, in the course of the grand jury investigation into the leaking of the Papers, one of Gravel’s aides, Leonard Rodberg, was subpoenaed, as was the director of the MIT Press, where Gravel had tried to publish his edition of the Papers.121 Gravel intervened with a motion to quash the subpoenas on Speech or Debate Clause grounds.122 The case eventually reached the Supreme Court, at which point the Senate passed a resolution authorizing a bipartisan group of Senators to file an amicus brief on behalf of the chamber and authorizing the payment of Gravel’s litigation expenses by the Senate.123 The amicus brief, overseen by an ad hoc committee of four Democrats and four Republicans and coauthored by towering constitutional scholar Philip Kurland, boldly asserted that “[t]he purpose of this brief is to establish the position of the United States Senate that the attempt to subpoena an aide to a Senator to testify before a grand jury as to his activities and those of the Senator whom he serves is an invasion of the Senate’s constitutional privilege. … [T]his brief is filed on behalf of the Congressional privilege. It is not a defense of Senator Gravel or his aide, nor is it a defense of their conduct in this case. If there were misconduct on their part, they must answer to the Senate itself.”124 Moreover, in language echoing Jefferson’s concerns about putting the legislature under the boot of the other branches, the Senate insisted that publication, too, was a matter for the senator himself, answerable only to the Senate: “It is not for the Executive to challenge nor for the Judiciary to judge a Member’s choice of issues to publicize or methods of publication regardless of whether they may be considered ill-advised. The Senate as a whole may or may not approve the exercise of the privilege by Senator Gravel in this case. But it joins in Senator Gravel’s assertion of the privilege.”125

The Court, per Justice Byron White, was partially convinced. It found it “incontrovertible” that Gravel himself would be privileged against “questioning elsewhere than in the Senate, with respect to the events occurring at the subcommittee hearing at which the Pentagon Papers were introduced into the public record.”126 And given that Gravel was privileged, Rodberg must have been, too, because “it is literally impossible, in view of the complexities of the modern legislative process, with Congress almost constantly in session and matters of legislative concern constantly proliferating, for Members of Congress to perform their legislative tasks without the help of aides and assistants; … the day-to-day work of such aides is so critical to the Members’ performance that they must be treated as the latter’s alter egos; and … if they are not so recognized, the central role of the Speech or Debate Clause—to prevent intimidation of legislators by the Executive and accountability before a possibly hostile judiciary—will inevitably be diminished and frustrated.”127 The Court went on to hold, however, that Gravel’s agreement to publish the Papers was not privileged, on the grounds that “private publication by Senator Gravel through the cooperation of Beacon Press was in no way essential to the deliberations of the Senate; nor does questioning as to private publication threaten the integrity or independence of the Senate by impermissibly exposing its deliberations to executive influence.”128

In other words, the Court allowed for the possibility of criminal prosecution by the executive branch of members of Congress for publishing more widely material that they had already released in the course of congressional proceedings. It is hard to see this holding of the Court’s as anything other than futile. After all, the release of classified information will almost always draw substantial public notice, and the Congressional Record and committee reports have long been widely available. Advances since Gravel’s release of the Pentagon Papers in 1971, including the online availability of the Congressional Record, committee reports, and the entire C-SPAN video archive, mean that, even in the absence of a republication agreement, theretofore secret information released by members of Congress will be picked up, reported upon, and read by the public.

Nor is Senator Gravel alone in having made use of his Speech or Debate Clause protections to release secret information. An instance occurring just a few years later is instructive. At the request of Michael Harrington, a liberal Massachusetts Democrat, a foreign affairs subcommittee of the House of Representatives held a hearing in October 1973 about CIA activities in Chile, where a military coup had deposed President Salvador Allende the previous month. William Colby, the director of central intelligence, refused to testify, insisting that he would only testify in closed session before the CIA subcommittee of the Armed Services Committee.129 After Colby did so, Harrington requested and received the transcript of Colby’s testimony before that subcommittee, which described the CIA’s interference in the 1970 Chilean election.130 After unsuccessfully attempting to persuade the chairs of the House and Senate Foreign Relations Committees to take up the matter, Harrington leaked the substance of Colby’s testimony to the press.131 The “storm of criticism” resulting from the disclosure that the CIA had interfered in foreign elections was a significant factor in the passage of the Hughes-Ryan Amendment in December 1974, which expanded both presidential and congressional oversight of the CIA.132 The House Ethics Committee voted against punishing Harrington for the disclosure, on the grounds that the subcommittee meeting at which Colby testified had been procedurally irregular and therefore that normal House rules governing the release of such information did not apply.133 By contrast, to this day no court has ever accepted a defense of improper classification when an individual has been criminally charged with leaking classified information.134

Eight days before President Ford signed the Hughes-Ryan Amendment into law, the New York Times published a front-page story by Seymour Hersh detailing a huge number of illegal activities by the CIA during the Nixon administration.135 These activities were just a subset of those described in what came to be known as the “Family Jewels,” a 693-page dossier that Director of Central Intelligence James Schlesinger had ordered produced in mid-1973 as a comprehensive list of past CIA activities that were illegal or had the potential to embarrass the agency.136 By the time the dossier was produced, Schlesinger had become secretary of defense and Colby had been nominated as the new director of central intelligence. Before his confirmation hearings, Colby informed the chairmen of the House and Senate Armed Services Committees and the chairmen of the CIA subcommittees of the existence of the Family Jewels; the members agreed to keep quiet about it.137 Their revelation in the Times, then, came as a shock to most members of Congress (as well as to the White House, which had not been told of their existence at all).138

Concerned that the CIA subcommittees had proven ineffectual at best, and been captured at worst, both chambers in early 1975 established ad hoc committees to investigate CIA abuses. The Senate committee was chaired by Democrat Frank Church—the same Frank Church who had coauthored the Cooper-Church and Case-Church Amendments discussed in chapter 3. The House committee was initially chaired by Lucien Nedzi, but he was pressured to step aside when it was reported that, as chairman of the CIA subcommittee of the House Armed Services Committee, he had known about the Family Jewels for more than a year. Nedzi was replaced by fellow Democrat Otis Pike.139 Over the following year, both the Pike Committee and the Church Committee released information over the objections of the Ford administration.140 The Church Committee also released its final report; the Pike Committee voted to do likewise but was overridden by the full House. The Pike Committee report was leaked to the press, and a subsequent House Ethics Committee investigation failed to uncover the source.141 These revelations helped push forward the politics of intelligence reform, resulting in the creation of the intelligence committees in both chambers in 1976 and 1977 and, on the recommendations of those committees, the Intelligence Oversight Act of 1980.142 These developments substantially strengthened congressional oversight of the intelligence community.143

Nor were such releases limited to the political tumult of the early and mid-1970s. In 1992, Henry Gonzalez, the Democratic chairman of the House Banking Committee, repeatedly read aloud from classified documents on the floor and placed a number of those documents in the legislative record. The documents, which Republican congressional aides claimed added up to the largest release of classified information since the Vietnam War, indicated that senior officials in the George H. W. Bush administration had been cozying up to the Iraqi regime as late as early 1990, mere months before Iraq’s invasion of Kuwait.144 When the administration vigorously objected, Gonzalez insisted that “the American people have a right to know [the facts], and piddling, phony charges about national security won’t stop me.”145 Republican Larry Combest, who introduced a resolution requesting that the Ethics Committee investigate Gonzalez, retorted: “Of course, it is practically impossible for laymen to grasp all of the possible ramifications which may result from the disclosure of classified information.”146 Combest’s resolution failed on a party-line vote.147 A few years later, in 1995, Democrat Robert Torricelli, a member of the House Intelligence Committee, revealed to the press that the CIA was covering up the involvement of one of its paid informants in murders in Guatemala. The Ethics Committee found that Torricelli had violated House rules but recommended no punishment.148 The State Department employee who told Torricelli about the CIA’s behavior, by contrast, had his security clearance revoked and resigned from his job.149

In late 2004, in open session of the Senate, two Democrats (and therefore minority members) on the Intelligence Committee, John D. Rockefeller IV and Ron Wyden, announced that they would oppose the conference report on the intelligence authorization bill that had come out of their committee. Rockefeller’s opposition was, in his words, “based solely on my strenuous objection—shared by many in our committee—to a particular major funding acquisition program that I believe is totally unjustified and very wasteful and dangerous to national security. Because of the highly classified nature of the programs contained in the national intelligence budget, I cannot talk about them on the floor. … [The conference report] fully authorizes funding for this unjustified and stunningly expensive acquisition. I simply cannot overlook that.”150 Wyden added, “I wish more of my colleagues knew of the details of this program and understood why we are so convinced that it should be canceled. I encourage you to request a briefing, to come to the Intelligence Committee and let our staff explain why we believe we are right about this program.”151 In publicly making these statements, Rockefeller and Wyden took what David Pozen has termed “deep secrets”—that is, secrets that we did not even know existed—and made them shallower.152 In less than a week, the New York Times ferreted out and reported on what the acquisition program was: “a new $9.5 billion spy satellite system that could take photographs only in daylight hours and in clear weather.”153 It was the largest single item in the intelligence budget.154 The Justice Department investigated the leaks, but of course the Speech or Debate Clause precluded it from pursuing Rockefeller or Wyden, whose floor speeches had tipped off the press that there was something worth looking into.155 Although the 2004 conference report passed and became law, the program was terminated in 2007 by the director of national intelligence.156

Wyden was back at it again in 2011, joined by his Intelligence Committee colleague and fellow Democrat Mark Udall. During debates over reauthorizing portions of the PATRIOT Act, they announced on the Senate floor that the Obama administration had adopted a secret, implausible interpretation of portions of the act dealing with domestic surveillance, although they did not release the details of this secret interpretation.157 Once again, making the secrets shallower spurred on other actors: Wyden and Udall’s disclosure prompted the American Civil Liberties Union and the New York Times to file Freedom of Information Act requests, seeking to strip the interpretation of even its shallow secrecy.158 In response, the government produced some documents,159 but not enough to satisfy the ACLU or the Times, both of which filed suit (ultimately unsuccessfully) in federal court.160 When the government moved to dismiss the suits, Senators Wyden and Udall released an open letter to Attorney General Holder. The letter reiterated their concern over the secret legal interpretation, arguing that “most Americans would be stunned to learn the details of how these secret court opinions have interpreted section 215 of the Patriot Act.” The letter went on not only to argue that policy makers in the executive branch were too deferential to intelligence officers, but also to express the senators’ skepticism about the substantive merits of the “intelligence collection operation” that the administration claimed would be compromised by releasing the secret legal interpretations.161

In 2013 the details of that “intelligence collection operation” became clearer, as documents leaked to the press by Edward Snowden revealed that the National Security Agency had been relying on section 215 as legal authority to collect the metadata from huge numbers of domestic phone calls since 2006. The ACLU then filed another suit, seeking to have the program declared illegal. In May 2015, a federal appeals court did so, holding that section 215 did not give the NSA the statutory authority to collect telephone metadata indiscriminately.162 Section 215 subsequently sunset on June 1 of that year and was renewed with significant new limitations on the NSA’s surveillance authority.163 We can see here how the Speech or Debate Clause fits into a powerful “ecology of transparency,”164 working together with the press, civil society organizations, the courts, and subsequent legislative actions. The senators’ initial disclosure made the secret interpretation shallow enough that the Times and the ACLU could file a FOIA request and subsequent lawsuit; the government’s conduct in the course of the FOIA suit prompted the senators to amplify and elaborate upon their concerns publicly, drawing further media attention. The Snowden leaks drew still more notice,165 which allowed the ACLU to win a subsequent suit, and the changes in public opinion that had been attendant upon all of this enabled a significant curtailment of NSA authority when section 215 sunset and was reauthorized in a far more limited form.

Wyden and Udall’s role in this process made them folk heroes to many civil libertarians, who urged them to continue releasing evidence of government wrongdoing. Bruce Ackerman encouraged them to reveal information they had learned in closed Intelligence Committee briefings, in the interest of having an informed debate on legislative responses to the surveillance program.166 After Udall lost his seat in the 2014 election, and while the Senate and the White House were still sparring over how much of a Senate Intelligence Committee report on CIA torture to release, Mike Gravel publicly encouraged Udall to put the report into the congressional record, as Gravel had done with the Pentagon Papers more than forty years earlier.167 Udall did not do so, but the committee itself released a redacted version of the nearly 550-page executive summary of the report a month later. News stories noted that the “milestone” report168 contained a “sweeping indictment” of CIA interrogation practices and lies to the White House, Congress, and the public about the efficacy of those practices.169 When a private publishing house released paperback and digital versions of the report, the paperback edition immediately sold out its initial print run of fifty thousand copies.170 Even if concerns about unilateral action by Udall did not speed the release—and, to be clear, there is no evidence that they did—it is still the case that Wyden and Udall (along with Senate colleagues like Republican Rand Paul and Democrat Martin Heinrich)171 contributed to growing public skepticism toward the intelligence community,172 and this skepticism undoubtedly played a role in the tone of the report and the amount of it that was released to the public.173

Of course, congressional disclosure is not necessarily a good thing. Like all political behavior in the public sphere, it can be done injudiciously, and such injudicious disclosures may well harm both national interests and Congress’s institutional interests. If, for instance, Senate Democrats had released portions of the Intelligence Committee report that named covert operatives still working in the field, then the disclosure might well have resulted in significant harm (to those operatives, to American interests abroad, and to the Democrats’ political futures as well). But there is no good reason to think that Congress is especially prone to injudicious disclosures. Senator Gravel, after all, released only about forty-one hundred of the Pentagon Papers’ seventy-eight hundred total pages, and he excised various names from the pages he did release.174 Many of the other disclosures discussed above revealed past misconduct—embarrassing to the intelligence community, no doubt, but likely without adverse consequences for national security. Indeed, many of these revelations have come to be understood as deeply important and patriotic acts. Today, for instance, we rightly consider the release of the Pentagon Papers to be an important milestone in the checking of an imperial presidency at war.175 And despite the Nixon administration’s hyperventilation at the time, their release did not harm American national interests (as distinct from the interests of the Nixon administration). Indeed, Erwin Griswold, Nixon’s solicitor general who argued the Pentagon Papers Case for the government, repeatedly said as much,176 and the preeminent historian of the Papers concurs.177 Likewise, the bipartisan consensus that developed around reform of the NSA’s surveillance methods suggests that Wyden and Udall’s disclosures were judicious as well. In addition to choosing when to spill secrets, members have been careful about precisely what they spill: in addition to Senator Gravel’s redacting of the Pentagon Papers before releasing them, Senators Rockefeller, Wyden, and Udall chose to make deep secrets shallower, not to lift the veil of secrecy entirely.

By contrast, the two major indiscriminate disclosures in recent history—those by Chelsea Manning and Edward Snowden—have come from people with executive-branch ties.178 Indeed, it is at least possible that if members of Congress were more willing to evaluate and consider releasing classified information, future Mannings and Snowdens might be willing to leak to them rather than engaging in indiscriminate public releases.179 In that case, at least the final decision on releasing information to the public would be made by a democratically accountable official, who would be likely to exercise at least some measure of care—as Senator Gravel did—to avoid releasing especially damaging information.

More importantly, perhaps, the question of what disclosures count as damaging depends crucially on a politically constructed understanding of our national security interests. As David Pozen has demonstrated in a groundbreaking article, the extant regime regulating disclosure of secret information—a cocktail of massive overclassification, the availability of draconian penalties, and the infrequency of actual enforcement actions—suits executive-branch interests quite nicely.180 The regime allows high-level executive officials to control the public narrative and advance their own agendas by selectively releasing information without fear of prosecution by their own underlings. At the same time, the release of information by individuals working at cross-purposes to the administration (like the State Department official who gave information to Representative Torricelli) can be punished severely. This regime makes apparent a very important fact: “secret” is a political category, not a natural one. Facts in isolation do not cry out for secrecy; facts within a specific political context do.181 Treating “secrecy” as something that inheres in a piece of information itself simply privileges the actor who made the initial determination of secrecy. In that regard, Representative Combest’s claim that “it is practically impossible for laymen to grasp all of the possible ramifications which may result from the disclosure of classified information”182 plays much the same role as James I’s insistence that certain matters were “mysteries of state,” beyond Parliament’s competence.183 In a context in which the executive makes the initial secrecy determinations (and is loath to declassify much of anything)184 and the courts are unwilling to accept improper classification as a defense, the Speech or Debate Clause gives members of Congress the authority to challenge the executive’s construction of national security interests without having to worry about the threat of criminal sanctions. In a separation-of-powers scheme characterized by a multiplicity of legitimate power centers competing publicly with one another for public support, ensuring that members of Congress are able publicly to contest the executive’s construction of national security interests is vital.

Importantly, this power to disclose information is centrally located in the public sphere. When Congress responsibly releases to the public information that the public wants, it enhances its own prestige and, hence, its power. It may simultaneously knock the president down a peg by showing the American people what he sought to withhold from them. The power to reveal information is a soft power, and, as such, its potency depends entirely on how well the member of Congress using it gauges public sentiment. A member releasing, say, the names of covert operatives would likely find her public standing diminished, not bolstered. But, as the aftermath of the release of the Pentagon Papers shows, a member who uses the power properly can enhance her own, and her branch’s, stature, especially in relation to an executive branch that appears to be fighting to keep its own failures and misdeeds out of the public eye.

Information Flows

Of course, spilling secrets is far from the only way that legislators engage in the public sphere, and it is therefore not the only form of their public communication that requires protection. Legislators communicate with the broader public on all sorts of matters, and there are many ways in which that communication can be subject to outside interference. For the Speech or Debate Clause adequately to protect members’ ability to contest for decision-making authority in the public sphere, it must shield their communication from such interference.

As we have seen, the privilege was not always conceived of in this way. In its earliest incarnations, it was entirely inward-looking.185 This made sense in an English milieu in which Parliament was understood as a component of royal government, a resource on which the monarch called in order to help govern his realm more effectively.186 Thus, the fourteenth-century Speaker’s petition prayed, not a right to speak freely, but rather forgiveness for offensive speech, as an underling today might begin a speech with “No offense intended, boss, but …” As the conception of Parliament’s role in the state gradually changed, however, so too did the role that the speech or debate privilege was understood to play. The evolution of the Speaker’s petition, from begging forgiveness to asserting a right, is some evidence of this change. So, too, is the nature of the claims that Peter Wentworth made in defense of his right freely to discuss religion and succession. As we have seen, Wentworth’s confrontations with the Crown directly raised the question of where speech had to take place in order to be protected: it was the private meetings he held in order to plan parliamentary strategy that got Wentworth into trouble.

Of course, Wentworth did get into trouble—which is to say, he died in the Tower of London for his words. But the alternative, stronger understanding of the speech or debate privilege that he advocated came increasingly to dominate over the next century. The way in which parliamentarians, over the course of decades, tenaciously refused to let go of the breach of privilege associated with the prosecution of Eliot, Holles, and Valentine signaled this shift; moreover, the fact that Article 9 of the Bill of Rights was presented as a reaction to the Williams case—which arose out of the publication of Dangerfield’s narrative—indicates that by the end of the seventeenth century the privilege was understood to apply broadly, including to communication with the public.

In the early American Republic, this position was taken by both James Wilson and Thomas Jefferson. Recall that, for Jefferson, the “free correspondence” between representatives and their constituents was absolutely essential to free government. And Jefferson’s arguments fit nicely with the principles underlying the multiplicity-based approach to the separation of powers. After all, if legislators’ communications with the public can be interfered with by another branch, then it is hard to see how they can compete effectively for public support.

And yet this is not how the courts have understood the privilege in recent decades. (The role of the courts here is perhaps greater than their role in dealing with any other congressional power discussed in this book, because the “other Place” in which members are most likely to be “questioned” is a courtroom.) The courts have indeed protected speech that was strictly among legislators and internal to congressional institutions. For instance, in 1930 the Court of Appeals of the District of Columbia threw out a slander suit against a senator for words spoken on the Senate floor, finding that such speech was absolutely privileged.187 In 1967, the Supreme Court held, in Dombrowski v. Eastland, that James Eastland, the chairman of the Internal Security Subcommittee of the Senate Judiciary Committee, was immune from a tort suit arising out of an investigation conducted by his subcommittee. Louisiana state courts had already found that a series of raids carried out against the Southern Conference Educational Fund, a civil rights group, violated the Fourth Amendment, and the group sued Eastland and the subcommittee’s counsel, alleging that they had conspired with the Louisiana authorities who carried out the raids.188 The Supreme Court held that the suit had to be dismissed against Eastland, but that it could proceed against the subcommittee counsel.189 Similarly, in the 1969 Powell v. McCormack case, the Court held that the Speech or Debate Clause barred a suit against a number of members for the refusal to seat an elected member, but that cameral employees who carried out the decision of the chamber (the sergeant-at-arms, the doorkeeper, and the clerk) had no such immunity.190 In 1975, Senator Eastland was back before the Court, after the United States Servicemen’s Fund had sued him, nine other members of his subcommittee, and the subcommittee’s chief counsel in an attempt to enjoin the implementation of a subpoena issued by the subcommittee. The Court held that the Speech or Debate Clause absolutely immunized all of the defendants—including the chief counsel, who benefited from Gravel’s “alter ego” language—against the suit.191

But the courts’ fairly robust protection of behavior within the halls of power has not been matched by an equally robust commitment to protecting legislators’ speech in the public sphere. In dicta in the 1934 Long v. Ansell case, the Court of Appeals of the District of Columbia insisted that Senator Huey P. Long was not immune from a libel suit for reprinting and mailing copies of a speech he delivered on the Senate floor. The court claimed that the libel “consists not in what was said in the Senate, but in the publication and circularizing of the libelous documents.”192 In its 1960 decision in McGovern v. Martz, the federal District Court for the District of Columbia took up the Long dicta, holding that the “reason for the rule [of speech or debate immunity]—complete and uninhibited discussion among legislators—is not … served” by republication of speeches.193 Then the Supreme Court got in on the action, first in its 1972 Gravel holding that republication of the Pentagon Papers was not privileged, and again the following year in Doe v. McMillan. In that case, a House subcommittee looking into Washington, D.C., public schools issued a report, which the House subsequently ordered printed by the Government Printing Office.194 The report contained unredacted documents about specific students, and those students’ parents filed an invasion-of-privacy suit against the chairman and members of the House Committee on the District of Columbia, various employees of the committee (the clerk, staff director, and counsel, as well as a consultant and an investigator), the superintendent of documents and the public printer, and various officials of the Washington, D.C., schools system.195 The Court held that the members and employees of the committee were absolutely immune,196 but that the superintendent of documents and the public printer were not:

[W]e cannot accept the proposition that in order to perform its legislative function Congress not only must at times consider and use actionable material but also must be free to disseminate it to the public at large, no matter how injurious to private reputation that material might be. We cannot believe that the purpose of the Clause—to prevent intimidation of legislators by the Executive and accountability before a possibly hostile judiciary—will suffer in the slightest if it is held that those who, at the direction of Congress or otherwise, distribute actionable material to the public at large have no automatic immunity under the Speech or Debate Clause but must respond to private suits to the extent that others must respond in light of the Constitution and applicable laws.197

In short, it was unimaginable to the Court majority that members’ communication with the public was as integral to their legislative duties—and therefore as deserving of protection against being questioned before the judiciary—as their communication with other members.

The Court took this line of reasoning to its logical conclusion in its 1979 decision in Hutchinson v. Proxmire, holding that a member himself could be sued for communicating with his constituents. Senator William Proxmire created a “Golden Fleece of the Month Award” to publicize what he considered wasteful government spending, and in 1975 he awarded it to three federal agencies that had funded the work of Ronald Hutchinson, a behavioral scientist who studied aggression. Proxmire gave a speech on the Senate floor about the “award,” and the speech was included in a press release (with the addition of introductory and concluding sentences). Proxmire also “repeated the essence” of his floor speech in newsletters to his constituents and in a television interview. In addition, Proxmire’s aide contacted the agencies that funded Hutchinson’s work—Hutchinson claimed these calls were intended to pressure the agencies to withdraw the funding; the aide claimed that they were simply to discuss the subject. Hutchinson sued both Proxmire and the aide, claiming defamation, interference with contractual relationships, and violations of privacy.198 The Court held that “neither the newsletters nor the press release was essential to the deliberations of the Senate and neither was part of the deliberative process”;199 indeed, they were “primarily means of informing those outside the legislative forum.”200 Accordingly, neither was privileged under the Speech or Debate Clause.

The courts have thus taken a very narrow view of the scope of the clause. Unlike Jefferson, who, in the midst of the Cabell affair, wrote that it was essential that legislators’ communications with their constituents be “free, full, and unawed by any,”201 the Supreme Court seems to view communication between legislators and constituents as peripheral to real legislative activity, which it understands as occurring wholly within the confines of the Capitol. The multiplicity-based understanding of the separation of powers helps us to see how stunted this view is: real legislative authority is, in fact, largely constructed through the processes of public engagement, and the Speech or Debate Clause ought to be understood to facilitate those processes.202

To bring this into sharper relief, consider a foreign policy spat that arose after Republicans took control of the Senate in 2015. A number of Republicans were concerned that negotiations between Iran and a United States–led coalition over the status of the former’s nuclear program would lead to unacceptable compromises on the part of the United States. In March 2015, forty-seven Republican senators signed an open letter, drafted by Senator Tom Cotton and addressed to “the Leaders of the Islamic Republic of Iran.”203 The letter noted that any agreement concluded without congressional assent would be a “mere executive agreement,” and that “[t]he next president could revoke such an executive agreement with the stroke of a pen and future Congresses could modify the terms of the agreement at any time.”204 The letter was clearly meant to undermine the ongoing negotiations by suggesting to the Iranians that any deal they struck would be likely to unravel. The reaction against the letter was swift: Vice President Joe Biden said that the letter “undercut[s] our President and circumvent[s] our constitutional system”;205 the New York Daily News printed the word “TRAITORS” underneath pictures of Senate Republicans;206 and others accused the letter’s signatories of violating the Logan Act.207 That last accusation is worth considering in some detail, because it makes salient the separation-of-powers implications of limiting the speech or debate privilege to matters “internal” to the Capitol. The Logan Act, passed in 1799 (and never enforced), is a criminal statute prohibiting any American citizen “without authority of the United States” from communicating with any foreign government in an attempt to influence that government “in relation to any disputes or controversies with the United States, or to defeat the measures of the United States.”208 Note the subsumed premise of any discussion about prosecuting members of Congress under the act: it presupposes that members lack the “authority of the United States”—which is another way of saying that only the president possesses that authority, and that only she determines the “measures of the United States.” In Biden’s words, any attempt to “undercut” the president’s construction of American interests abroad is equated to “circumvent[ing] our constitutional system.”

Such claims rely on and reinforce the so-called sole organ doctrine, the claim that the president is “the sole organ of the federal government in the field of international relations.”209 This doctrine has, for obvious reasons, proven appealing to presidents, who have relied on it for everything from the authority to trade destroyers to the British in exchange for the right to establish bases in the Atlantic before the United States’ formal entrance into World War II210 to the authority for National Security Agency wiretapping.211 And, since the Curtiss-Wright decision in 1936, the courts have been on board as well.212 As a number of scholars have noted, the doctrine’s historical pedigree—it purports to derive from a speech John Marshall made in the House of Representatives in 1800—is shaky, at best.213 Perhaps more importantly, it is nonsensical as a descriptive matter: as we saw in chapter 3, Congress can pull the purse strings in matters of foreign policy, refusing to fund embassy construction or providing that no money be used to travel to meetings with, say, representatives of the Iranian regime. Top-level diplomats require Senate confirmation, and, as we saw in chapter 4, Congress can use its personnel power to rein in executive diplomacy. Attempts to circumvent these measures could spark congressional investigations and, perhaps, contempt citations, as discussed in chapter 5. Quite simply, there is no “sole organ” of American diplomacy.214 There is a multiplicity of organs jointly engaged—sometimes cooperatively, sometimes not—in defining and implementing American diplomatic policy.

The fact that multiple institutions of government—most definitely including the members and houses of Congress—take part in conducting foreign relations means that we should be deeply skeptical of any attempt to give the president the sole authority to define, construct, and delimit American interests or positions on the world stage. But it is hard to see how members of Congress could play an effective role in that process if they had to worry about criminal prosecution by agents of the president, tried before the judges, any time that they articulated a conception of American interests, priorities, or values that was at odds with the president’s articulation. Such a prosecution would be an almost literal rerun of the Cabell affair, which also concerned the authority of a member of Congress to speak out on matters of foreign policy. The Speech or Debate Clause should be understood precisely to protect such attempts by members of Congress to challenge the construction of national interests by the executive.

But what of the fact that the Cotton letter was addressed, not to the signers’ constituents, but rather to the leaders of Iran? Why not simply publish the contents of the letter as an op-ed? First, note that, under Hutchinson v. Proxmire, the courts would have no particular reason to distinguish between an op-ed and a letter. Second, and more importantly, the epistolary form itself carries meaning that an op-ed lacks. By purporting to write directly to the Iranian regime, the signatories to the letter asserted that they were, in fact, entitled to a seat at the diplomatic table, rather than being relegated to sniping from the sidelines. A speech or debate privilege that did not support the senators’ claim to a privileged role in the public construction of American policy would be a substantially impoverished one.



For Congress to compete effectively with the other branches in the public sphere, it must be able to communicate with the public. This means that its members must be able to air their views publicly, without the threat of prosecution by and in front of the other branches. This is true even, or perhaps especially, with regard to their views on matters that the other branches do not wish to have aired, matters they have chosen to label as “secret.” The Speech or Debate Clause, by protecting members’ ability to do just that, is therefore one of the key constitutional provisions enabling the functioning of our multiplicity-based separation-of-powers regime.


7

Internal Discipline

WITH GREAT POWER, OF COURSE, comes great responsibility.1 Accordingly, provisions like the Speech or Debate Clause that empower the houses and members of Congress should be read in pari materia with a provision that encourages them to exercise that power responsibly: the authority granted to each house to “punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.”2 Self-policing is often viewed as a duty of legislatures (one that they may carry out more or less assiduously). But it can also be a source of soft power: when exercised responsibly, it can build or restore public trust in the institution, thus enhancing its ability to engage successfully in the public sphere.3

Historical Development

As with many of the legislative powers discussed in the preceding chapters, it was around the mid-sixteenth century that Parliament began taking responsibility for disciplining its own members. On January 21, 1549—the same day that the House of Commons passed the Act of Uniformity, establishing the Book of Common Prayer as the form of worship in England4—John Story spoke out against the Book. Story, who was both a well-regarded civil-law scholar and a notoriously difficult person,5 paraphrased Ecclesiastes on the House floor: “Wo unto thee, O England, when thy king is a child.”6 The king at the time was the eleven-year-old Edward VI. As soon as Story made those remarks, the House ordered him arrested by its sergeant and held incommunicado;7 three days later, it sent him to the Tower.8 He remained there for more than five weeks, until he apologized and the House released him.9 Importantly, even though Story’s insult had been directed at the king (or perhaps more precisely, at the king’s uncle, the Duke of Somerset, the Protector), it was the House itself that both punished and released him; indeed, the House’s resolution releasing Story even purported to assert authority over the Crown, “requir[ing] the King’s Majesty to forgive him his Offences in this Case towards his Majesty and his Council.”10

A number of early cases of parliamentary discipline likewise dealt with positions taken or words spoken or written by members. In 1581, Arthur Hall became the first member to be expelled from the House of Commons,11 when he was held in contempt for publishing a book containing “Matter of Infamy of sundry good particular Members of the House, and of the whole State of the House in general; and also of the Power and Authority of this House.”12 When Hall was brought to the bar of the House, the Journals noted, he did not behave “in such humble and lowly wise, as the State of One in that Place to be charged and accused requireth.”13 For his contempt, he was not only expelled; he was also imprisoned in the Tower for more than seven weeks and fined five hundred marks.14

Just a few years later, cameral discipline was once again a hot issue. William Parry, who had spent parts of the 1570s and 1580s as a government agent on the Continent, spying on English Catholics in exile, was elected to the House of Commons from Queensborough in Kent in 1584. His dealings with Continental Catholics were convoluted, and there is a high likelihood that he was a double, and perhaps a triple, agent.15 Shortly after taking his seat, Parry was the only member of either house to speak against the Bill Against Jesuits, Seminary Priests, and Such Like Disobedient Subjects,16 the gist of which is apparent from its title. Parry declared the act to be “full of blood, danger, despair and terrour or dread to the English Subjects of this Realm,” and he intimated that its passage was motivated by the desire of members of both houses to acquire the property of exiled priests and other Catholics. He further insisted that he would explain his reasons only to the queen herself, not to the House.17 The House ordered him into the sergeant’s custody; the following day, he was brought to the bar of the House, where he knelt and acknowledged that he had “very undutifully misbehaved himself, and had rashly and unadvisedly uttered those Speeches he used, and was with all his heart very sorry for it,” blaming his inexperience and unfamiliarity with parliamentary procedures for the lapse (and promising that “if ever after he should give any just cause of offence again to this House or any Member thereof, he would then never after crave any more favour of them”).18 The House, after some debate, readmitted him.19 Alas, the harmony was not to last: Parry was found in February 1585 to be plotting the assassination of the queen.20 The House immediately expelled him and petitioned the queen (even before his trial began) for permission to make a law “for his Execution after his Conviction, as may be thought fittest for his so extraordinary and most horrible kind of Treason.”21 No such law was passed, and after Parry’s conviction, he was hanged, drawn, and quartered—the usual punishment for treason.22

This tradition of using internal discipline to punish members for unpopular positions (especially when intemperately expressed) certainly continued through the seventeenth century. In a 1607 debate over a possible union with Scotland, Christopher Pigott, a member from Buckinghamshire, “entered into By-matter of Invective against the Scotts and the Scottish Nation, using many Words of Scandal and Obloquy.”23 This did not sit well with James I, only recently arrived from Scotland, who communicated his displeasure to the House. After substantial debate, in which it was “resolutely” resolved that “he might not in this Case be punished by any other means,” he was expelled and committed to the Tower,24 where he remained for twelve days.25 It is worth noting that, even while acceding to royal wishes that Pigott be punished, the House first insisted on vindicating its speech or debate privilege that he not be punished anywhere else. We can thus see this first Parliament of the Stuart reign using its disciplinary power to carefully position itself vis-à-vis the Crown: it punished Pigott for his enmity toward James but also went out of its way to insist (with James as the clearly intended audience) that only it could punish Pigott for his words on the floor.

As opposition to James increased over the next two decades, the particular sentiments for which a member might get into trouble began to shift: in 1621, Thomas Sheppard was expelled for his vehement opposition to a bill for keeping the Sabbath, in which he referred to the member who introduced the bill as “a perturber of the peace, and a Puritan.”26 The Puritans and their friends in the House were not amused, with John Pym leading the charge in his first recorded speech, and Edward Coke chiming in with points both theological (“Whatsoever hindereth the observation of the sanctification of the Sabbath is against the scripture”) and procedural (expressing his desire “to have such birds crushed in the shell; for, if it be permitted to speak against such as prefer [that is, introduce] bills, we should have none preferred”).27 Likewise, at the end of the century, four members were expelled for being insufficiently anti-Catholic: Edward Sackville was expelled (and briefly committed to the Tower) in 1679 for (correctly, as it turned out) denying the existence of the Popish Plot and calling Titus Oates “a lying rogue,”28 and three others were expelled in 1680 for being too sympathetic toward the Duke of York (the future James II).29

But the seventeenth century also saw a broadening of the uses of parliamentary discipline. Three expulsions in 1621 mark this phenomenon. John Bennet was expelled for taking bribes and excessive fees in his simultaneous role as a judge in prerogative courts;30 Robert Lloyd was expelled for zealously exercising and promoting his royal patent for the engrossing of wills;31 and Giles Mompesson was expelled after he had fled to France while under arrest by the House for his use and abuse of royal patents.32 These expulsions actually partake of two distinct trends: first, they mark the beginning of expulsions for conduct that was not undertaken as part of the members’ parliamentary duties, and, second, they mark the beginning of a turn toward something like modern ethical standards. As to the first, although Bennet, Lloyd, and Mompesson were all clearly punished for activities taking place outside their parliamentary duties, the ties to parliamentary concerns are actually closer than they appear at first glance, especially in the cases of Lloyd and Mompesson. As we saw in previous chapters, Parliament in the 1620s was increasingly concerned that the Stuart kings sought to rule without it. The granting of patents was a source of revenue for the Crown independent of parliamentary taxation; patents were therefore a threat to parliamentary power, which partially explains why Parliament was so diligent in attacking their abuse. Patentees were, in some sense, undermining Parliament as an institution, so it is not entirely surprising that the House of Commons objected to some of the most egregious patentees sitting as its members. Still, the expulsions of Bennet, Lloyd, and Mompesson came to serve as precedent for the proposition that one could be expelled for conduct “external” to Parliament.33

Perhaps more importantly, they represent the beginning of the practice of the House of Commons’ taking responsibility for the ethical standards of its own members. In 1628, while the House was looking into the participation of Edmund Sawyer, one of its members, in the drawing up of a new book of rates, Sawyer went to the home of a witness and told him that, since the House would not examine him under oath, “he should not need to speak of any thing which had passed between them.” For witness tampering, Sawyer was expelled, sent to the Tower, and declared “unworthy ever to serve as a Member of this House.”34 After the Restoration, the House even began—cautiously, of course—navigating the line between (unacceptable) bribery and (acceptable) patronage in relation to parliamentary duties. In 1667, John Ashburnham was expelled for receiving £500 “from the French Merchants” (who were, in fact, English merchants seeking a license to import prohibited French wines).35 In an illustration of how fuzzy the ethical lines between patronage and bribery remained, Ashburnham’s defenders asserted that he took the money “not … as a member of the House of Commons but as a Courtier.”36 The House didn’t buy it, and he was expelled. A little more than a decade later, when contemplating the expulsion of Thomas Wancklyn for selling parliamentary protections,37 Henry Coventry remarked of Ashburnham: “There was no law against his taking that bribe. … He was a worthy Gentleman, and yet you expelled him the House. He was no Judge, and you judged that taking a bribe.”38 Coventry, at least, perceived the disapproval of bribery to be a judicial standard that had been, perhaps improperly, imported into the legislative realm. In the end, though, Wancklyn too was expelled.39

Three bribery cases in 1695 brought the issue squarely to the forefront of the House’s attention. First, Henry Guy, a member of the Tory inner circle responsible for managing the court’s business in the Commons, was sent to the Tower in mid-February for accepting a bribe from the officers of a certain army regiment, in exchange for help in passing a bill securing back pay for the regiment.40 A vote to expel Guy narrowly failed two months later,41 but he remained in the Tower until the end of the parliamentary session in early May.42 Simultaneously, some members were increasingly concerned that the City of London and the East India Company were both using their considerable financial resources to advance legislation that they favored.43 While Guy was in the Tower, John Trevor, the Speaker of the House, was expelled for taking a thousand guineas from the City in order to aid the passage of the 1694 Orphans Act, which resulted in a much-needed infusion of money into the City’s coffers.44 Ten days later, John Hungerford was expelled for receiving a (mere) twenty-guinea bribe from the City for the same purpose.45 The House clearly perceived bribery to be a significant enough problem in mid-1695 that, the day before it was prorogued (thus releasing Guy from the Tower), it resolved that “the Offer of any Money, or other Advantage, to any Member of Parliament, for the promoting of any Matter whatsoever, depending, or to be transacted, in Parliament, is a high Crime and Misdemeanor, and tends to the Subversion of the English Constitution.”46

As we saw in chapter 4, the beginning of the eighteenth century marked the rise of responsible government, with the leadership of the party with a parliamentary majority increasingly determining state policy. As a result, there was little benefit in bribing a member who did not also hold some office of state. Many eighteenth-century cases of parliamentary discipline, therefore, dealt with members who had received bribes in their capacities as such officers. To take just a few examples, Richard Jones, the Earl of Ranelagh (an Irish title which neither entitled him to sit in the House of Lords nor disqualified him from the House of Commons), was expelled from the House in 1703 for “misappl[ying] several sums of the public money” in his role as paymaster-general of the army;47 and Robert Walpole was expelled and sent to the Tower in 1712 for allegedly orchestrating a kickback scheme for army foraging contracts when he was secretary of war.48 Walpole had been a key player in the Whig government that was ousted by the Tories (with Queen Anne’s support) in 1710, and his expulsion and imprisonment were seen as partisan in their motivation. His imprisonment made him a celebrity, and he was reelected the following year and held his seat for nearly three decades more, including two decades as prime minister.49 Even as the transition to responsible government was proceeding, some backbenchers did continue to get caught up in parliamentary scandals: in 1721, for instance, seven members were expelled (one even after he had attempted to resign) for their roles in improprieties related to the South Sea Company. Of the seven, five were disqualified from future public service; six were heavily fined; and two were sent to the Tower.50

But parliamentary discipline maintained a broader scope than just bribery or abuse of office. In 1675, John Fagg, a member of the House of Commons, was the defendant in a lawsuit. In the normal course of appeals, the suit came before the House of Lords; the lower house believed that it was a breach of privilege for any of its members to be made to answer before the upper. Fagg appeared in the Lords to defend himself, leading his own house to have him arrested and sent to the Tower for breach of privilege.51 Two days later, Fagg apologized and was released.52 In 1707, John Asgill was expelled from the House for blasphemy, for arguing in a pamphlet that true Christians could be “translated” into eternal life without the necessity of dying first.53 And in 1716, three members were expelled for participating in or supporting the Jacobite rebellion of the previous year.54 Parliamentary discipline thus continued to be used for a wide variety of purposes, including speech that the House disdained (Asgill), actions that might damage the House’s standing vis-à-vis other institutions (Fagg), or supporting a pretender to the throne (the Jacobites).

Undoubtedly the most prominent use of parliamentary discipline in the eighteenth century concerned John Wilkes, the notorious troublemaker whom we met briefly in chapter 3’s discussion of the Wilkes Fund Controversy. Wilkes had incensed both the Tory prime minister, the Earl of Bute, and his patron, George III, with his attacks on Crown policy in the North Briton No. 45 in 1763.55 Wilkes was arrested and his house ransacked on a general warrant, and he was charged with seditious libel; he was subsequently released from the Tower after asserting the parliamentary privilege against arrest, and he won two trespass suits arising out of the search of his home. He soon became a folk hero, with “Wilkes and Liberty!” serving as a rallying cry for many, especially in London—and in the American colonies.56 After Samuel Martin, an ally of Bute’s whom Wilkes had also attacked in print, referred to Wilkes as “a coward, and a malignant scoundrel” in debate on the floor of the House of Commons, Wilkes challenged him to a duel.57 Injured in the resulting duel, Wilkes fled to Paris. The House ordered him to attend upon it; when he sent his regrets from Paris, he was held in contempt.58 He was then, in January 1764, expelled by the House for having published the North Briton No. 45, which the House concluded was “a false, scandalous, and seditious libel, containing expressions of the most unexampled insolence and contumely towards his Majesty, the grossest aspersions upon both Houses of Parliament, and the most audacious defiance of the authority of the whole legislature; and most manifestly tending to alienate the affections of the people from his Majesty, to withdraw them from their obedience to the laws of the realm, and to excite them to traitorous insurrections against his Majesty’s government.”59 After returning from France in 1768, Wilkes stood for election to Parliament from Middlesex, and he received the most votes for the seat. But the House declared him ineligible for membership and refused to seat him, instead issuing a writ for a new election. Wilkes got the most votes in that election, and in the subsequent two reruns as well. After the fourth round of voting, the House simply seated his opponent.60 As his conflicts with the House (and the Crown) grew, so too did his popularity, with Burke concluding that Wilkes “is the object of persecution. … [H]e is pursued … for his unconquerable firmness, for his resolute, indefatigable, strenuous resistance against oppression.”61 Finally, in 1774, when Wilkes was again returned for Middlesex (and after sixty thousand people had petitioned on his behalf), he was seated.62 And, after moving the resolution every year for eight years, in 1782 he finally succeeded in having the records of his repeated exclusions expunged from the House’s Journals, “as being subversive of the rights of the whole body of electors of this kingdom” to have their choice of representative respected.63

As we have already seen with the Wilkes Fund Controversy, the Wilkes saga was followed avidly in the colonies, where he was seen as a fellow struggler against an oppressive ministry.64 But the colonists did not take from Wilkes the lesson that parliamentary discipline was inherently problematic. After all, as Mary Patterson Clarke has noted, the power of the colonial assemblies to discipline their members was sufficiently pervasive that it was “more or less assumed” to exist everywhere, although a number of colonies also made it explicit in one way or another.65 Moreover, this assumption did not lie dormant: colonial assemblies “over and over again” disciplined their members for offenses ranging from absenteeism to “scandalous” papers to unparliamentary conduct, and the assemblies’ power to do so went largely unquestioned.66 Indeed, as Clarke pointed out, the famous 1765 speech in which Patrick Henry suggested that George III might “profit by [the] example” of Caesar and Charles I, who had their Brutus and Cromwell, respectively,67 was immediately followed by Henry’s begging the pardon of the Speaker and the House.68 Even the hotheaded Henry recognized that his language had been unparliamentary and might subject him to cameral discipline.69 And punishments by the assembly chambers frequently involved not only expulsion but also refusing to seat expelled members who had been reelected.70

But it should not be thought that the Wilkes case did not make a significant mark on American legislative procedure. Of the five early republican state constitutions that explicitly mentioned a power of expulsion, four prohibited either a second expulsion for the same offense or an expulsion for any reason that was known to the member’s constituents at the time of his election,71 and, given the prominence of the Wilkes affair in the colonial constitutional imagination only a decade earlier, it seems highly likely that these provisions were written with his case in mind.72 Moreover, the provision in the fifth instance—that of South Carolina in 1776—makes it clear that the power of disciplining members was understood to be one of the privileges that Anglo-American legislative houses were assumed to possess even in the absence of such provisions: the two legislative houses “shall enjoy all other privileges which have at any time been claimed or exercised by the commons house of assembly, but the [upper house] shall have no power of expelling their own members.”73 This made sense, because the membership of the upper house was chosen by the lower house;74 when, two years later, the state’s new constitution created an elected upper house, the prohibition on its expelling its own members was dropped.75 The provision that the houses would enjoy “all other privileges” that their colonial ancestors had enjoyed clearly, at least in the case of South Carolina, included a power to expel. And a number of other states included general provisions protecting the privileges of their legislative houses and/or allowing those houses to determine the rules of their own proceedings.76 These provisions almost certainly would have sufficed to empower the legislative houses to make use of disciplinary powers up to and including expulsion. Moreover, unlike members of the British Parliament, whose terms could last as long as seven years under the 1716 Septennial Act,77 members of the Revolutionary state legislatures served extremely short terms,78 which may have made recourse to expulsion seem unnecessary. After all—and especially if an intervening election washed away most punishable offenses—the voters would have their say soon enough.

At the Constitutional Convention, the delegates clearly had the state constitutional provisions regarding expulsion in mind. An early draft out of the Committee of Detail gave the “house of delegates … power over its own members” but also contained a question for further discussion: “quaere. how far the right of expulsion may be proper.”79 In a subsequent draft, the committee came to a tentative conclusion: “Each House shall have Authority … to punish its own Members for disorderly Behaviour. Each House may expel a Member, but not a second Time for the same Offence.”80 The provision had become less detailed, however, by the time the committee reported to the full convention: “Each House … may punish its members for disorderly behaviour; and may expel a member.”81 When it came up for debate, Madison “observed that the right of expulsion … was too important to be exercised by a bare majority of a quorum: and in emergencies of faction might be dangerously abused. He moved that ‘with the concurrence of 2/3’ might be inserted between may & expel.”82 With very little subsequent debate, Madison’s proposed addition passed overwhelmingly, and the provision, thus amended, passed as well.83 Without any further debate in the Philadelphia Convention, the state ratifying conventions, or the press,84 the provision assumed its final form: “Each House may … punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.”85

Two influential early commentators made brief mention of the provision for legislative discipline. In his 1791 Lectures on Law, James Wilson tied the houses’ disciplinary powers to their free-speech privilege: “When it is mentioned, that the members shall not be questioned in any other place; the implication is strong, that, for their speeches in either house, they may be questioned and censured by that house, in which they are spoken. Besides; each house … has an express power given it to ‘punish its members for disorderly behavior.’”86 Wilson went on to note that one of the available punishments was expulsion, but that the federal Constitution, unlike the constitution of his home state of Pennsylvania, did not explicitly prohibit reexpulsion for the same offense.87 Joseph Story, in his 1833 Commentaries on the Constitution, tied the disciplinary power, not to the free-speech privilege, but rather to the power of each house to determine its own rules of proceeding (which is discussed in the next chapter): “[T]he power to make rules would be nugatory, unless it was coupled with a power to punish for disorderly behaviour, or disobedience to those rules.”88 Moreover, for those situations in which a member is “so lost to all sense of dignity and duty, as to disgrace the house by the grossness of his conduct, or interrupt its deliberations by perpetual violence or clamour,” expulsion is available as a last resort.89 The two-thirds requirement for expulsion serves to ensure that the power—“so summary, and at the same time so subversive of the rights of the people”—could not be “exerted for mere purposes of faction or party, to remove a patriot, or to aid a corrupt measure.”90

As Story suggested, Madison had been prescient about faction: almost as soon as partisan conflict began to emerge under the Constitution, so too did issues of congressional discipline. In 1795, backlash against the Citizen Genêt affair allowed Federalist Humphrey Marshall (who was both the first cousin and the brother-in-law of future chief justice John Marshall) to win a Senate seat in Republican-dominated Kentucky. Unhappy with the results, Kentucky’s governor and House delegation in 1796 asked the Senate to investigate charges by two Republican judges that Marshall had committed perjury in a lawsuit eighteen months before being elected to the Senate. At Marshall’s request, the matter was referred to a committee, which reported that no evidence had been presented to the Senate that showed any fault on Marshall’s part. In addition, the committee concluded that the Senate had no jurisdiction over matters occurring before a member was elected and having nothing to do with his congressional service. The full chamber agreed with its committee on a straight party-line vote.91

Of course, clear instances of misconduct could swamp partisan considerations. In 1797, President Adams transmitted to Congress evidence that Senator William Blount, a Republican from Tennessee, was promoting a scheme to help the British and Native American tribes seize Spanish Florida and Louisiana. The select committee impaneled by the Senate to investigate recommended that he be expelled. The following day, the Senate received an impeachment of Blount from the House, and the day after that, the Senate expelled Blount by a vote of twenty-five to one. Although Blount promised he would remain in town for his impeachment trial, he in fact hightailed it back to Tennessee. The Senate sent its sergeant-at-arms after him, but Blount’s home-state supporters dissuaded the sergeant from attempting to take him back to Philadelphia. In January 1799, the Senate concluded that Blount was not an impeachable officer, and there has never been any attempt since to impeach a member of Congress.92 Discipline by one’s own house, rather than impeachment, which has a role for both, has thus been the sole mechanism of congressional control over members’ behavior.

In January 1798, while the House was selecting managers for the Blount impeachment, Roger Griswold, a Federalist from Connecticut, and Matthew Lyon, a Republican from Vermont, began arguing. Griswold referred to allegations that Lyon had behaved in a cowardly manner during the Revolutionary War; Lyon responded by spitting in Griswold’s face. While a committee was considering what to do about this, the House passed a resolution declaring that it would “consider it a high breach of privilege if either of the Members shall enter into any personal contest until a decision of the House shall be had thereon.”93 A vote to expel Lyon garnered a majority but fell short of two-thirds. Shortly thereafter, Griswold attacked Lyon with a cane on the floor of the House; Lyon grabbed the tongs from the fireplace and fought back. While a motion to expel both men was pending before a committee, they pledged themselves before the Speaker to keep the peace. The committee then recommended against expelling them, and the House concurred.94 As we saw in the previous chapter, Lyon again narrowly escaped expulsion the next year, following his Sedition Act conviction. In addition to the free-speech arguments noted in the previous chapter, several of Lyon’s defenders suggested that, since his conviction had been public knowledge prior to his most recent election to the House, it would be inappropriate to expel him for it.95 Although there was once again a majority to expel Lyon, it was a smaller majority than there had been to expel him for spitting at Griswold, and, in any case, far short of two-thirds.

The difficulty of meeting the two-thirds threshold was again on display in 1807–1808, when Senator John Smith, a Republican from Ohio, was implicated in Aaron Burr’s treason conspiracy. Burr had allegedly sought to carve an independent nation, which he would rule, out of the newly acquired Louisiana territory. The ensuing trial was presided over by John Marshall riding circuit, with President Jefferson micromanaging the prosecution from afar. Burr was acquitted after Marshall issued a ruling excluding much of the government’s evidence.96 The charges against Smith, who had been indicted for providing supplies to Burr, were dropped after Burr’s acquittal. Nevertheless, Samuel Maclay introduced a resolution calling for his expulsion, and John Quincy Adams authored the select committee report, which began by noting that, the verdict in the Burr trial notwithstanding, the existence of the Burr Conspiracy was “established by … a mass of concurring and mutually corroborative testimony”; moreover, the report stated, participation in the conspiracy should be incompatible with service in the Senate.97 The report was at pains to differentiate expulsion proceedings from criminal ones: whereas the latter err on the side of acquitting the guilty, the presumption flips for the former: “It is not better that ten traitors should be members of this Senate than that one innocent man should suffer expulsion.”98 The committee also submitted to the Senate evidence that Smith was indeed part of the conspiracy. After extensive debate, including allowing Smith to be heard by counsel (Francis Scott Key, as it turned out), the final Senate vote was nineteen to ten for expulsion—one vote short of the requisite two-thirds. Republicans were split, and no Federalist voted to expel.99 (Adams, who had been kicked out of the Federalist Party the previous year for his support of various Jeffersonian policies, did vote to expel.) Two weeks later, Smith resigned his seat.100

Expulsion, however, was not the only option available to the houses, and lesser punishments did not have to clear the two-thirds bar. Thus, in 1810, Massachusetts Federalist Timothy Pickering violated a Senate rule by reading a confidential document aloud in public session. On the motion of Republican Henry Clay, the Senate passed a resolution declaring that Pickering had “committed a violation of the rules of this body,” thus making Pickering the first member of Congress to be censured by his chamber.101 The House followed suit, censuring its first member in 1832. William Stanbery, while criticizing a ruling from the chair, said: “[T]he eyes of the Speaker are too frequently turned from the chair you occupy toward the White House.”102 For his unparliamentary language, Stanbery was censured by his colleagues.103

Members could also take advantage of disciplinary procedures as a way of clearing their name. In 1835, President Jackson was nearly assassinated while attending a funeral in the House chamber. Although the attempted assassin was clearly mentally ill, reactions to the attempt were immediately and divisively partisan.104 Rumors soon began circulating that Senator George Poindexter, a former Jackson ally who had a dramatic falling out with the president, had engineered the attack—and Jackson indicated that he found the rumors plausible. Poindexter requested that the Senate impanel a committee to investigate him and expel him if the charges were found to be accurate. After taking extensive testimony, the select committee concluded that the charges were baseless, and the full chamber unanimously exonerated Poindexter.105 This official cameral determination of Poindexter’s innocence played publicly to Jackson’s opponents, “as the entire affair seemed to offer additional proof of the incompetence and corruption of the Jackson administration.”106

These partisan tensions would become increasingly violent as sectional rivalry grew in intensity through the middle of the nineteenth century. Between 1838 and 1856, the chambers (especially the House) began small-scale dress rehearsals for the Civil War, with at least ten violent physical altercations between members. Seven of these conflicts pitted a Democrat against a Whig (or a Unionist or Opposition Party member, between the collapse of the Whigs and the rise of the Republicans).107 These included the 1838 killing of Democratic representative Jonathan Cilley by Whig representative William Graves in a duel108 and the infamous 1856 caning of Opposition Party senator Charles Sumner by Democratic representative Preston Brooks, aided by fellow Democrats Laurence Keitt and Henry Edmundson, in retribution for Sumner’s “Crime against Kansas” speech on the Senate floor.109 And at least one of the intraparty fights was clearly sectional: after Missouri Democratic senator Thomas Hart Benton said on the floor in 1850 that “the country has been alarmed without reason and against reason; … there is no design in the Congress of the United States to encroach upon the rights of the South, nor to aggress upon the South,” his Democratic colleague from Mississippi Henry Foote called it “a direct attack upon myself, and others with whom I am proud to stand associated.” Benton then approached Foote, who responded by drawing and cocking a loaded pistol.110

Of these ten physical altercations, no punishment at all was meted out in nine (including the fatal Graves-Cilley duel, which led to the enactment of an anti-dueling law for the District of Columbia in 1839111 but never resulted in any punishment for Graves). An expulsion resolution against Brooks for the attack on Sumner failed, but Keitt was censured by the House (a censure resolution against Edmundson also failed). Brooks and Keitt then resigned their seats, and both were immediately reelected and seated.112 In the Benton-Foote imbroglio, the special committee, which recommended that no action be taken against either senator, laid blame at the feet of the entire Senate, which, “for some time past, and, until very recently, departed in its practice from the strict rules of order in debate, and tolerated [personal verbal attacks], which were increasing in frequency and violence.”113

One member who was punished by the House during this period was Joshua Giddings, an Ohio Whig and staunch abolitionist. In violation of the House’s “gag rule,” a cameral rule adopted in 1840 providing that the House would refuse to receive any petition seeking the abolition of slavery or of the interstate slave trade,114 Giddings offered a series of resolutions in 1842 approving of the slave revolt on the ship Creole, which had been carrying its human cargo from Richmond to New Orleans, and declaring that the “persons on board the said ship, in resuming their natural rights of personal liberty, violated no law of the United States, incurred no legal penalty, and are justly liable to no punishment.”115 A resolution, authored by Virginia Whig John Botts, was then passed declaring Giddings’s conduct in offering the resolutions “altogether unwarranted and unwarrantable, and deserving the severe condemnation of the people of this country, and of this body in particular.”116 The day after receiving this censure, Giddings resigned his seat. He was immediately reelected and took his seat again.117 In that same session, John Quincy Adams pressed the limits of the gag rule by presenting a petition from constituents calling for the peaceful dissolution of the Union, on the grounds that “a vast proportion of the resources of one section of the Union is annually drained to sustain the views and course of another section without any adequate return.”118 Several resolutions were offered censuring Adams; after much debate, the whole matter was tabled.119 In 1844, Adams succeeded in having the gag rule repealed.120

The Civil War itself naturally led to a number of disciplinary cases. In the House, because of the biennial election schedule, many Southern states simply did not return any members for the Thirty-seventh Congress, and what controversies there were (as, for instance, when Unionists in seceding states held their own elections and sent members to Washington) were settled through the chamber’s power to judge the elections, returns, and qualifications of members.121 The border states, however, presented the expulsion problem squarely: two House members (one from Missouri and one from Kentucky) were expelled from the Thirty-seventh Congress for “having taken up arms against” and being “in open rebellion against” the federal government; one other member-elect from Missouri was expelled for the same reason.122 The Senate, of course, had to deal with a number of members from seceding states whose terms had not expired. After some debate as to how to deal with the announced “withdrawals” of a number of members, the new Republican-dominated Senate declared six seats vacant (including that previously held by Jefferson Davis) when it met in special session in March 1861.123 After Fort Sumter, the language hardened: when the Senate expelled ten more members from seceding states that July, it declared that they were “engaged in [a] conspiracy for the destruction of the Union and Government, or, with full knowledge of such conspiracy, have failed to advise the Government of its progress or aid in its suppression,” and it explicitly used the word “expelled.”124 Over the next year, the Senate expelled four members from non-seceding states as well, because of their support of the Confederacy: John Breckinridge of Kentucky (formerly vice president under Buchanan) was declared a “traitor” and expelled after becoming a general in the Confederate Army; both Missouri senators were expelled after backing the secessionist forces in their state; and Jesse Bright of Indiana was expelled for writing a letter of introduction to “His Excellency Jefferson Davis, President of the Confederation of States,” on behalf of a Texas arms dealer.125 But the chamber was not indiscriminate: attempts to expel Benjamin Stark of Oregon and Lazarus Powell of Kentucky (both Democrats) for their insufficiently pro-war views both failed.126 Likewise, attempts to expel Democrats Alexander Long of Ohio and Benjamin Harris of Maryland from the House failed, and both were instead declared “unworthy Member[s]” and censured for their speeches advocating recognition of the Confederacy.127

Unsurprisingly, the contentiousness of the Civil War spilled over into the Reconstruction Congresses. In May 1866, Democratic Representative John Chanler of New York was censured for introducing a resolution lauding President Johnson’s vetoes of the “wicked and revolutionary acts of a few malignant and mischievous men”—that is, the Reconstruction bills passed by the Republican-dominated Congress.128 The following month, Representative Lovell Rousseau of Kentucky—who had been a Union general during the war and was a self-described “Andrew Johnson man”129—gave a long speech chastising the Republican majority for foot-dragging in readmitting the Southern states.130 In the course of the speech, he referred derisively to “some northern non-combatants, stay-at-home patriots.”131 In response, Josiah Grinnell, a Republican from Iowa, described Rousseau as “assum[ing] the air of a certain bird that has a more than usual extremity of tail, wanting in the other extremity,” and asked, “[H]is military record, who has read it? In what volume of history is it found?”132 Three days later, Rousseau attacked Grinnell with a cane on the portico of the Capitol.133 The committee appointed to look into the matter recommended that Rousseau be expelled for the assault and that Grinnell be censured for improperly imputing cowardice to Rousseau.134 The motion to expel Rousseau failed to garner the necessary two-thirds supermajority, and the motion to censure Grinnell was then tabled. A subsequent motion to censure Rousseau passed; Rousseau resigned but was censured at the bar nonetheless.135 He was then reelected to fill his own vacancy.136 Over the next decade, several other Democrats were censured for unparliamentary language in opposition to Reconstruction measures.137 As the sectional conflict receded, the use of discipline for unparliamentary language or brawling dissipated, although it did not completely die out.138 Indeed, a 1902 brawl between Senators John McLaurin and Benjamin Tillman, both Democrats from South Carolina, triggered by the debate over Philippine annexation, led to both men being censured and to a change in Senate rules governing decorum. Thenceforth, it was a violation of cameral rules to impute to a colleague “any conduct or motive unworthy or unbecoming a Senator” or to “refer offensively to any State of the Union.”139

Of course, issues surrounding the Civil War and Reconstruction were not the only matters for which members of Congress faced discipline in the mid-nineteenth century. For instance, in 1844, Senator Benjamin Tappan of Ohio, like Senator Pickering three decades earlier, was censured for publicly releasing secret information—in this case, a message from President Tyler describing the terms of an annexation agreement with Texas.140 The issue that would come to dominate congressional discipline in postbellum America, however, was corruption. Although federal statutes regulated corruption by officers and employees of the other branches from the earliest days of the Republic,141 it was not until the middle of the nineteenth century that a law regulating the conduct of members of Congress was passed. An 1853 statute both forbade members of Congress to receive pay for prosecuting any claim against the United States and forbade them to receive anything of value that was given with intent to influence their vote or decision on any matter before them (or potentially before them) in their official capacity. Punishment for both offenses involved fines and imprisonment; punishment for receiving a bribe also involved disqualification from holding “any office of honor, trust, or profit, under the United States” in the future.142 An 1862 law expanded the scope of the antibribery provision, no longer requiring that the compensation be given with “intent to influence [the member’s] vote or decision,” but now encompassing also compensation accepted for “attention to, [or] services, action, vote, or decision [on],” any actual or potential matter pending before Congress, as well as “procuring, or aiding to procure, any contract, office, or place, from the government of the United States or any department thereof, or from any officer of the United States, for any person or persons whatsoever.”143 And an 1864 law tightened the prohibition on lobbying by legislators, forbidding compensation for any services rendered “in relation to any proceeding, contract, claim, controversy, charge, accusation, arrest, or other matter or thing in which the United States is a party, or directly or indirectly interested, before any department, court-martial, bureau, officer, or any civil, military, or naval commission whatever.”144 No further statutes regulating corruption by members of Congress were passed for nearly a century.145

But the paucity of criminal provisions did not mean that the chambers themselves were inattentive to corruption. In 1857, a House select committee recommended that four members be expelled for various acts of corruption, ranging from agreeing to support various bills in exchange for bribes to attempting to bribe other members to support bills.146 The worst of the bunch was Orsamus Matteson of New York, who not only recommended that the president of a railroad company bribe a number of members (to the tune of $100,000 total) to secure the passage of a bill but also stated that twenty to thirty members of the House had agreed with one another not to vote for any bill granting money or lands unless they were all bribed to do so.147 The committee reported that it could find no evidence of such a widespread conspiracy, but it noted that it was in the interests of certain people (“broker[s] in congressional corruption”) to spread such rumors, which were then disseminated by a sensationalizing press (whose members were “particularly anxious to be the first in giving to the public some piece of ‘startling intelligence’ or ‘astounding development’”).148 The committee also reported out a bill that would have banned any lobbying for compensation149—which, perhaps needless to say, failed to pass. The recommended expulsions, however, had more traction: the House found insufficient evidence to proceed against William Welch of Connecticut, but the other three, including Matteson, all resigned while the expulsion resolutions were pending.150 Even after his resignation, however, the House passed two resolutions censuring Matteson and declaring him “unworthy to be a Member” of the chamber.151 Matteson (but not the other two resigners) ran for and was reelected to his seat; after some debate as to whether he should be expelled for his previous offense, a select committee decided that expulsion would be “inexpedient,” and he was seated.152 None of the four members ever faced criminal proceedings. Similarly, in 1862, Senator James Simmons, a Republican from Rhode Island, resigned while facing an expulsion resolution for using his influence to secure a war contract for two rifle manufacturers in exchange for a promised $50,000. Simmons’s case led to the passage of the 1862 law described above, but Simmons, too, faced no judicial proceeding after leaving office.153 And in 1870, three representatives were censured for taking money in exchange for appointments to the academies at West Point and Annapolis (two of the three were censured even after they had resigned),154 but no action was taken against them in the courts.

The great scandals of the Gilded Age were also handled altogether internally. The Crédit Mobilier scandal centered on Representative Oakes Ames, a Republican from Massachusetts who was also an officer of Crédit Mobilier, a dummy construction company designed to skim off profits from government grants to build the Union Pacific Railroad. Ames distributed shares of the company to fellow members of Congress at below-market-value prices, in exchange for votes that would keep the money flowing into the Union Pacific coffers.155 The stock had been handed out in 1867, but the gifts did not come to light until the New York Sun broke the story in 1872. A number of members of both houses (as well as Treasury Secretary George Boutwell and Vice Presidents Schuyler Colfax and Henry Wilson) were implicated, but most were exonerated by the congressional committees set up to investigate. (Many of these members had made negligible profits and had returned the stock when the scandal became public.)156 However, the House committee recommended the expulsion of both Ames and James Brooks, a Democrat from New York.157 The committee majority was not troubled by the fact that the gifts had been received before the election of the investigating Congress, since they had theretofore remained secret, and thus the members’ reelections could not be regarded as approbation or forgiveness on the part of their constituents.158 The House Judiciary Committee, however, came to the opposite conclusion, arguing that members could never be punished by the House for actions prior to their most recent election.159 In the end, the chamber split the difference, “absolutely condemn[ing]” the behavior of Ames and Brooks but not expelling either.160 The Congress ended shortly thereafter, and both men passed away within months of their censure.161 In the Senate, the select committee recommended the expulsion of James Patterson, Republican of New Hampshire, and the censure of James Harlan, Republican of Iowa, but their terms expired before any action was taken.162 No formal action was taken against any other senators, although Vice President Colfax was so thoroughly implicated and disgraced that his career was effectively ended.163

The other major congressional scandal of the Gilded Age involved the payment of bribes by the Pacific Mail Steamship Line in 1872 in a (successful) attempt to increase its annual subsidy from Congress for carrying mail. The scandal began to come to light in late 1874, and the House Ways and Means Committee investigation of it ran right up to the end of the Forty-third Congress in March 1875. The committee issued a report noting that William King, who had been the postmaster of the House in the Forty-third Congress (thus putting him in a uniquely good position to distribute bribes) and had been elected as a Republican from Minnesota to be a member of the Forty-fourth Congress, and John Schumaker, a Democrat from New York, had obstructed its investigation. The committee recommended both that the evidence it had collected be laid before the new House when it convened and also that it be sent to the federal district attorney for Washington, D.C.164 Both men were indicted in 1875,165 although apparently never prosecuted. Meanwhile, the House Judiciary Committee of the Forty-fourth Congress reported that it had no jurisdiction over offenses in previous Congresses, and the matter was apparently left to lie there.166

Schumaker may have been the first person indicted for conduct directly tied to his behavior as a member (as opposed to, say, Matthew Lyon or John Smith, who were indicted for what was understood to be extracurricular activity), but it would still be three decades before a member would be convicted for such behavior. In 1904, Senator Joseph Burton, a Republican from Kansas, became the first member of Congress to be convicted of a crime stemming from his legislative service. He had taken money for interceding with postal officials regarding an ongoing mail-fraud investigation, thereby violating the 1864 statute forbidding members to receive compensation for services rendered before governmental agencies.167 In appealing his conviction to the Supreme Court, he argued that the statute was unconstitutional insofar as it interfered with the disciplinary powers of his house; the Court, per Justice Harlan, disagreed, noting that the Senate still had all of its disciplinary powers intact.168 The Senate, which had held expulsion proceedings in abeyance while Burton’s appeals were pending, ordered its Committee on Privileges and Elections to resume consideration of the matter after the Supreme Court’s decision; Burton short-circuited the issue by resigning.169 He then served five months in prison, at the end of which he was welcomed back to his Kansas hometown with a celebration that the New York Times described as being “in the nature of a triumphal procession.”170 The night of his return, Burton gave a speech to a sold-out auditorium seating nine hundred people (with proceeds going to support the local library), in which he excoriated his fellow Republican President Theodore Roosevelt. Burton insisted that Roosevelt had persecuted him because he had stood up for the domestic beet sugar industry and opposed Roosevelt’s attempts to lower the tariffs on Cuban cane sugar, which Burton portrayed as having been undertaken at the behest of the powerful Sugar Trust.171 In Burton’s words, “I mortally offended Roosevelt. … Roosevelt never forgave me.” Burton claimed that Roosevelt had told Kansas’s other senator, Chester Long (also a Republican), “I may indict Senator Burton.” His political disagreements with Roosevelt, Burton claimed, were “why I was first struck down; why I was hounded for years for a crime I never committed; why all the vast energy of the Government was brought against me; … why every crime that can surround a court of justice was committed to hunt me to death.”172

The second conviction of a senator, under the same statute, led to similar accusations. John Mitchell, Republican of Oregon, was convicted in 1905 of violating the 1864 statute by receiving money to intercede with the General Land Office (headed by fellow Oregonian Binger Hermann) on behalf of the key players in the Oregon Land Frauds scandal. He died while the case was on appeal, and while he remained a member of the Senate.173 Although the press largely considered the verdict to be just, there were dissenters. The Salem Capital Journal, for instance, evinced “profound sympathy” for Mitchell: “For two years the Government secret service men have followed on his trail and pursued the methods of the Russian spies and detectives. … The Journal does not believe in the methods that are being employed by the Government. … It believes the jurors are terrorized by the press and the Government.”174 Friends of Mitchell’s would assert that the prosecution was payback from President Roosevelt for Mitchell’s insistence that the Interoceanic Canal Committee, which he chaired, not be rushed in its consideration of the Panama Canal (Mitchell had supported a Nicaraguan route). As one friend put it, Roosevelt had “concluded to get Senator Mitchell out of the way—no matter how.” From this vantage, the appointment of a special prosecutor in the Oregon Land Frauds case was not an assurance of independence from local patronage networks but rather an assurance that the prosecution would be handled by a “generalissimo,” aided by a “gang of jury-fixing detectives,” who, at the behest of the president, assembled a “packed jury, everyone of whom was for years a bitter political enemy of Senator Mitchell, and thereby ma[de] sure of a verdict of guilty.”175 Likewise, the fact that the trial was presided over by a California-based district judge sitting by designation, after the only Oregon-based federal district judge (who had been seen as reluctant to go after Mitchell) had died, was viewed as a form of fixing the trial.176

In contrast to the alleged use of prosecution to sully the reputations of members, some members continued actively seeking internal investigations as a way of clearing their own names. In 1904, Senator Charles Dietrich, a Republican from Nebraska, submitted a resolution asking that a committee be appointed to investigate allegations that he had behaved corruptly as governor of Nebraska (allegations on which he had been indicted, but the charges had subsequently been dismissed).177 In approving the resolution, the Senate appeared to take the position that it could investigate matters occurring before a member was elected; the select committee impaneled to investigate reported that there was no basis to the allegations.178 As illustrated by the headline in the next day’s Washington Post—“Dietrich Free From Guilt”—he received the public exoneration that he sought.179

Several issues are particularly salient in the history of the congressional disciplinary power traced thus far. First, partisanship has clearly been important—although by no means determinative—in who got punished and how. Second, members who believed themselves to be innocent of wrongdoing have sometimes actively sought investigations as a means of clearing their names. Third, members whose behavior subjected them to the disciplinary procedures of their houses have often resigned before the houses could act. These resignations fall into two broad categories: some members have slunk away, effectively admitting guilt but largely avoiding the official judgment of their peers, while others have resigned and then stood for reelection, effectively taking their case to the people. Finally, prosecution in the courts for violations of congressional ethical standards is a relatively late development, and its early uses were marked by accusations of political payback and interbranch meddling. Each of these issues in one way or another makes salient the functioning of congressional discipline in the public sphere.

Congressional Discipline and Congressional Ethics

One of the most prominent trends in the development of the congressional disciplinary power is its increasing use for what we would today call “ethics” matters—that is, attempts to prevent members from being influenced by factors that are believed to corrupt their judgment.180 Studies have consistently shown that involvement in a publicized scandal harms a member’s reelection chances.181 Recent work has also indicated that the effects of scandals cut a wider swath, decreasing trust in government generally,182 as well as harming all candidates from the party most closely identified with the scandal.183 Importantly, studies have also found that scandals cause more negative public evaluations of Congress as an institution.184

How politicians respond to these scandals can be quite important in shaping the subsequent public reaction. (Indeed, in some cases their response will determine whether certain actions get publicly coded as “scandals” at all.) Between 2004 and 2006, there was a steadily increasing drumbeat of news about the lavish gifts that lobbyist Jack Abramoff had provided to certain members of Congress in exchange for their support on issues important to his clients. Even though the scandal implicated members of both parties, Democrats made concerted efforts to publicize Republicans’ roles in the scandal and to make ethics reform a central plank of their 2006 midterm elections platform. As a result of this successful engagement in the public sphere, they forced Republicans to “own” the Abramoff scandal, with one study finding that voters punished Republican incumbents who received money from Abramoff but not Democratic incumbents.185 Another study of the same election found that Republicans were harmed by the Mark Foley scandal (as a member, he had sent sexually suggestive messages to underage House pages). The study speculated that the incident harmed the party as a whole because “evidence surfaced to implicate a substantial number of party members of sheltering Mark Foley for political gain.”186 Scandals, then, have the potential to cause a significant amount of collateral damage—particularly if the public perceives the scandalous behavior to have been tolerated or facilitated by other members. As we saw in chapter 1, institutional trust is a significant source of institutional power; insofar as scandals damage public trust in Congress as an institution—as the studies cited above strongly suggest that they do—then they are damaging to congressional power as well. It is thus in the collective, institutional interests of the houses of Congress for their members to “[e]ngag[e] in fewer scandals.”187

But, of course, this presents a collective action problem: the benefits of remaining largely scandal free are diffuse and can be undermined by just a few members. By contrast, the benefits of engaging in scandalous behavior (at least, in the period before it becomes publicly known) accrue entirely and immediately to the individual. What is needed, then, is a coordinating mechanism, whereby the chamber as an institution can enforce cooperation with a no-scandal norm and thereby ensure that it receives the institutional benefits that come with being (relatively) scandal free. Properly structured and properly functioning, the congressional disciplinary power can serve as such a mechanism.

This mechanism would, at the very least, have to involve the houses’ taking primary responsibility for policing the ethics of their members. As we have seen, this was the case for quite some time. The House of Commons was long jealous of its exclusive ability to police its members; indeed, the law courts did not have jurisdiction over members of Parliament accused of bribery until 2010.188 In America, as we have seen, no member was indicted for conduct related to service as a member until John Schumaker in 1875, and no one was convicted until Joseph Burton in 1904. Moreover, the first two members convicted—Burton and John Mitchell the following year—both asserted, persuasively to many, that their prosecution was political payback from President Roosevelt. Regardless of the truth of those assertions, they point to two important concerns with the other branches’ policing of members’ ethics: first, there is the possibility that the president and the courts will use that authority as a means of influencing legislators, and, second, even if they are not in fact doing so, they are likely to be accused of it, making it harder to figure out who has acted improperly.

But even (or perhaps especially) where there is no plausible claim of improper interbranch meddling, greater involvement of the other branches in congressional ethics has significant soft-power implications. When congressional ethics violations are prosecuted by the executive and adjudicated by the courts, those branches get to play the heroes as they ferret out corruption by powerful actors in the name of the public interest. Meanwhile, congressional enforcement is relegated to the status of an also-ran, coming either after the other branches have acted or when the issue is too minor to warrant their attention. The message sent to the public is that Congress protects its own, handing out slaps on the wrist at most, and that only the executive and the courts can be trusted to keep politics clean. And to the extent that this lesson is internalized by the public, it fosters a narrative that Congress is institutionally corrupt. To the extent that only the executive and the judiciary act to root out corruption, the public will come to see them as trustworthy and Congress as untrustworthy. In refusing to clean up its own messes, then, Congress sacrifices its soft power.

This is precisely what has happened in recent decades. Beginning with the convictions of Burton and Mitchell in the first decade of the twentieth century, primary responsibility for ethics enforcement began steadily shifting away from the houses and into the executive and the courts. This transition was not immediate; for instance, when allegations surfaced in 1913 that the National Association of Manufacturers had bribed a number of members of Congress, the House appointed a special committee to investigate. The committee exonerated all but one of the accused members; it recommended that Representative James McDermott, Democrat of Illinois, be censured, although McDermott resigned before the House could vote on the resolution.189 McDermott was subsequently reelected to his seat, and he was never indicted. In 1929, the Senate censured Hiram Bingham, a Republican from Connecticut, for placing on his Senate staff a lobbyist who was simultaneously being paid by the Manufacturers’ Association of Connecticut.190 And members convinced of their innocence continued for some time to seek vindication through cameral disciplinary processes. Senator Burton Wheeler, Democrat of Montana, had been harshly critical of Attorney General Harry Daugherty’s failure to prosecute officials involved in the Teapot Dome scandal, leading to Daugherty’s resignation in March 1924. The next month, Wheeler learned that he had been indicted by a Montana grand jury for violating the 1864 law prohibiting members of Congress from representing paying clients before federal agencies. Wheeler insisted that he was being framed as a matter of political payback from the Justice Department, and he asked for a Senate investigation. The special committee appointed to investigate, consisting of three Republicans and two Democrats, voted four to one (with South Dakota Republican Thomas Sterling in the minority) to exonerate Wheeler, finding that he had handled only state litigation for a client while a senator-elect. The Senate overwhelmingly agreed with the committee, and the following year the Montana jury acquitted Wheeler as well.191

But this proactive congressional role was already in decline when Wheeler sought exoneration from his colleagues. That same year, it came to the House’s attention that a grand jury in Illinois had reported to the court that it had evidence involving the payment of money to two members of Congress. The House resolved to ask the attorney general to name the members and specify the charge against them, but the attorney general refused. Meanwhile, the two members (John Langley of Kentucky and Frederick Zihlman of Maryland, both Republicans) were identified in the press and took to the House floor to deny the charges. Rather than continue to press the attorney general or proceed on its own, the House simply requested that the attorney general proceed with the case expeditiously. Both members were subsequently indicted, and Langley was convicted of using his influence with federal officials as part of a conspiracy to violate the Prohibition Act. Even after his conviction, he remained in the House (although he took no part in any official business) until all of his appeals were exhausted. Only then did he resign, the House never having taken any action against him; Zihlman was acquitted and remained in the House.192

It is certainly a long way from John Quincy Adams’s claim in 1807–1808 that the Senate could expel John Smith for participation in the Burr conspiracy even after the court case against him had been dropped to the House’s determination in 1924 that a convicted member would simply be held in limbo until all of his appeals were exhausted. The predictable consequence was that members who had engaged in serious improprieties often did not face any proceedings at all in their chambers. Thus, Harry Rowbottom of Indiana was sentenced to a year in Leavenworth in 1931 for taking bribes from people seeking postal appointments,193 but, because Rowbottom lost his seat in the 1930 election, one searches the Congressional Record and committee reports in vain for any mention whatsoever of his illicit behavior. Indeed, there were no disciplinary proceedings at all (not even ones resulting in no action being taken) in the House between 1926 and 1967 and none in the Senate between 1929 and 1951,194 and yet a substantial number of members were indicted and convicted during this period.195

Congress was not wholly silent on the ethics of its members during this period: in 1958, prompted by an influence-peddling scandal in the Eisenhower administration, the two houses adopted a one-page “Code of Ethics for Government Service” that applied to its own members as well as other government officials and employees.196 As the Senate committee report accompanying it noted, the code “creates no new law; imposes no penalties; identifies no new type of crime; and establishes no legal restraints on anyone. It does, however, etch out a charter of conduct against which those in public service may measure their own actions and upon which they may be judged by those whom they serve.”197 In 1962, Congress, for the first time in a century, updated the bribery, unlawful gratuity, and conflict-of-interest laws as they applied to members, giving them the form that they largely retain today.198 In 1964 and 1966, the Senate and House, respectively, created standing Ethics Committees for the first time.199 And in 1968, both chambers, at the behest of their new Ethics Committees, adopted formal ethics codes.200 But it had still been decades since either chamber had actually pursued any member for ethical violations. This was the context in which muckrakers Drew Pearson and Jack Anderson, in their 1968 book The Case against Congress, wrote that “Washington’s neoclassic temples of government shelter petty thieves and bold brigands—the political Pharisees of modern America.”201

Exhibit A for Pearson and Anderson was Senator Thomas Dodd, Democrat of Connecticut,202 who became the subject of the first investigation by the Senate Ethics Committee in 1966–1967.203 The committee found that Dodd had used campaign funds for personal expenses, and it recommended censure. Although there was widespread agreement that Dodd had not broken any laws, the Senate voted ninety-two to five to censure him.204 The New York Times the next day applauded the Senate’s performance of this “necessary, if disagreeable, public service” and noted that members of the Ethics Committee “ha[d] earned respect for a difficult job well done.”205 In particular, the Times noted that, “[e]ven though they are not explicitly forbidden in any code or statute book, there are some things that a man in public life knows he should not do,” and it voiced its approval of the Senate’s decision to punish Dodd for doing them, while simultaneously recommending the adoption of such a code.206 The paper also noted that, despite the fact that the censure imposed no additional punishment, Dodd “is now finished as a useful member of the body. … No member can hope to survive such condemnation of his peers, and although Mr. Dodd has said he will run again, it is doubtful whether the Connecticut Democrats will let him.”207 Indeed, Dodd was denied the Democratic nomination in 1970; he then ran as an independent and finished third.208

The House also returned to the ethics field in 1966–1967 with the Adam Clayton Powell case. Powell, a Democrat from New York, had faced widespread accusations of financial improprieties and other misconduct during the Eighty-ninth Congress (1965–1967). (It should be noted that Powell was an African American and a civil rights leader, and, while he was likely guilty of misconduct, it is also undoubtedly true that some of his antagonists were motivated by racism.) At the opening of the Ninetieth Congress in 1967, a resolution was introduced to appoint a special committee to consider whether Powell was entitled to his seat.209 The committee recommended that Powell be censured, fined, and stripped of seniority, but when the committee’s proposed resolution came to the floor, it was amended to exclude Powell from membership in the Ninetieth Congress, and the amended resolution passed by an overwhelming vote of 307 to 116.210 Importantly, this was done, not as an exercise of the House’s power to expel, but rather as an exercise of its power to judge the qualifications of a member, which it decides by simple majority vote.211 In the 1969 case Powell v. McCormack, the Supreme Court, per Chief Justice Earl Warren, held that the House had acted improperly because the ability to judge qualifications (and therefore to exclude from the body anyone lacking the requisite qualifications) was limited to those qualifications spelled out in the Constitution itself—in short, that the House could not circumvent the supermajority requirement for expulsion by purporting to exclude instead.212 The Court also held that the fact that the exclusion vote passed the two-thirds bar was immaterial; it would not read an exclusion vote as a constructive expulsion vote.213 Regardless, the damage to Powell was done: although he was reelected to the Ninetieth Congress (to fill the vacancy caused by his own exclusion), he did not seek to be sworn in; he was then elected to the Ninety-first Congress while his case was pending, but he lost the 1970 Democratic primary to Charlie Rangel, who had challenged Powell’s long absences (and, implicitly, the cause for them) from the Capitol.214

But the houses’ return to the ethics field in the late 1960s came too late to prevent the courts from stepping up and reaping the public relations benefits of serving as the primary ethics enforcers. The Supreme Court initially expressed some reticence to involve itself in such matters: in the 1966 United States v. Johnson case, the Court held that the Speech or Debate Clause barred the government from introducing evidence about why former representative Thomas Johnson had made a floor speech—a holding that made it rather difficult for the government to prove that he made the speech because he had been bribed.215 But the Court quickly changed course, holding in United States v. Brewster in 1972 that evidence that former senator Daniel Brewster had solicited and received bribes in exchange for his vote on postage-rate legislation was admissible. Chief Justice Burger, for the Court, wrote that “[t]aking a bribe is, obviously, no part of the legislative process or function; it is not a legislative act. It is not, by any conceivable interpretation, an act performed as a part of or even incidental to the role of a legislator.”216 Accordingly, evidence of bribe taking was not barred by the Speech or Debate Clause. In dissent, Justice White (joined by two colleagues) argued that this was not a job for the judiciary: “The Speech or Debate Clause does not immunize corrupt Congressmen. It reserves the power to discipline in the Houses of Congress. I would insist that those Houses develop their own institutions and procedures for dealing with those in their midst who would prostitute the legislative process.”217 But White’s call has not been heeded—since Brewster, although the courts have recognized that the Speech or Debate Clause imposes some limits on admissible evidence in such cases,218 they have nevertheless been broadly willing to treat criminal proceedings as the primary forum for enforcement of congressional ethics.219

The houses have largely accepted this role for the courts. Consider a resolution reported out by the House Ethics Committee in 1972: it expressed the sense of the House that a member who had been convicted of a crime that carried a sentence of at least two years’ imprisonment should refrain from participating in committee or floor business until either the conviction was overturned or the member was reelected.220 The report accompanying the proposed resolution noted that it was the Ethics Committee’s stated position to take a back seat on ethics enforcement: “[W]here an allegation involves a possible violation of statutory law, and the committee is assured that the charges are known to and are being expeditiously acted upon by the appropriate authorities, the policy has been to defer action until the judicial proceedings have run their course.”221 (The proposed resolution failed to pass in 1972, but a nearly identical resolution passed in 1975.)222 This, of course, is precisely the opposite of Justice White’s argument that the houses should develop their own procedures for dealing with corruption; instead, the House Ethics Committee explicitly declared the executive branch and the courts to be the “appropriate authorities” to deal with congressional corruption.

It will come as little surprise, then, that in recent major ethics scandals the other branches have routinely acted first, with action by the chambers themselves coming later, if at all. Consider the “Abscam” scandal, which played out from 1978 to 1982. It began as an FBI sting operation designed to ensnare forgers and art thieves and subsequently, based on information from informants, expanded to include political corruption. It culminated with undercover agents, posing as Arab sheiks, attempting to bribe legislators. In 1980, the media reported that the FBI had video evidence of seven members of Congress—six House members and one senator, all Democrats except Representative Richard Kelly of Florida—agreeing to accept bribes in exchange for various favors, ranging from introducing special immigration bills to steering government contracts.223 All seven were indicted in 1980 and convicted between 1980 and 1982, but only one ever faced discipline from his house. Four of the seven were defeated in reelection bids in November 1980, “in large part because of Abscam.”224 Representative Raymond Lederer of Pennsylvania won his reelection bid in 1980 while under indictment and was convicted in January 1981. After the House Ethics Committee recommended expulsion in April, Lederer resigned.225 Likewise, Senator Harrison Williams of New Jersey was convicted in May 1981; the Ethics Committee recommended expulsion in August; and he resigned in March 1982, once it became apparent that the Senate would vote to expel him.226 Only Representative Michael Myers of Pennsylvania was actually disciplined by his chamber—he was expelled a month after being convicted on bribery charges.227

Nor is Abscam an outlier. Indeed, the only member of Congress to have been expelled since Myers is Representative James Traficant, Democrat of Ohio, who was expelled in 2002 after he had been convicted on ten counts of bribery, racketeering, and corruption.228 Other members charged with or even convicted of crimes have been allowed to resign or have lost their seats with no formal action by the House.229 For instance, Representative Mario Biaggi, Democrat from New York (and a former New York City police officer), was convicted in two separate corruption trials in 1987 and 1988, one of which carried a thirty-month prison sentence and the other of which carried an eight-year sentence. He resigned in 1988, as colleagues were preparing to expel him.230 In 1994, powerful Illinois Democrat Dan Rostenkowski was indicted on seventeen counts, including misuse of official funds and obstruction of justice. At the request of the Justice Department, the House Ethics Committee deferred proceedings;231 Rostenkowski lost his seat in the 1994 Republican wave, and he pled guilty to two counts of mail fraud in 1996.232 The same pattern holds for Duke Cunningham, Republican of California, who resigned from the House in 2005 and was sentenced to more than eight years in prison for accepting millions in bribes,233 and for the two House members (Bob Ney, Republican of Ohio, and Tom DeLay, Republican of Texas) convicted in the Jack Abramoff scandal in 2006–2007:234 none of them was subject to any sort of formal cameral discipline. Similarly, Representative William Jefferson, Democrat of Louisiana, was indicted in 2007 on sixteen corruption charges—the evidence against him included $90,000 in cash that was found stuffed in frozen-food containers in his home freezer. He lost his reelection bid in 2008 and was convicted on eleven counts in 2009.235 Again, the Ethics Committee held its own investigation in abeyance while the criminal investigation was ongoing.236 The pattern largely holds even for scandals that do not give rise to criminal charges: in the 1989–1991 “Keating Five” Senate scandal, although the Ethics Committee found that all five senators involved (four Democrats and one Republican) were guilty of at least “poor judgment” in intervening with regulators on behalf of a savings and loan, the worst punishment handed out was a “reprimand” to Senator Alan Cranston (three of the five, including Cranston, retired at the end of their term). The lack of any more severe punishments led to significant public criticism.237 Likewise, although the House took no formal action against any of the members who had overdrawn their accounts in the 1991–1992 House banking scandal, Republican leaders pressured Democratic Speaker Tom Foley to ensure that the names of the members who had overdrawn their accounts were made public. Subsequently, a huge number of House members either retired or lost their seats in the 1992 elections, at least in part due to the scandal.238

Insofar as trust in Congress as an institution is significantly affected by how Congress reacts to ethics violations—and I have argued above that it is—this pattern is a problem for the institution. The chambers have so thoroughly ceded the ethics-policing role to the other two branches that they are willing to allow members to remain in the chamber for years after they have been indicted on serious ethical violations—indeed, in some cases even after they have been convicted, while the convictions are on appeal. Only members who have the poor manners to refuse to resign once their convictions have become final seem to face discipline from their chambers. Indeed, the ethics committees even hold fact-finding in abeyance while criminal proceedings play out. The inevitable appearance is that Congress has almost no interest in policing its members; only the executive and the courts appear to have the will to keep politics clean. To the extent that this lesson is received by the public, it furthers the narrative that Congress is institutionally corrupt, which, in turn, decreases public trust in Congress, while increasing trust in the executive and the courts. In failing to keep its own houses in order, Congress sacrifices its soft power.

Of course, it is understandable why many members are reluctant to pursue their colleagues. Some might have good reason to fear that the scrutiny would subsequently be turned on them; others may simply feel uncomfortable investigating and punishing their colleagues and friends. Still, incentives cut the other way, too: from Theodore Roosevelt to Newt Gingrich, politicians have made national reputations as corruption fighters. And, of course, there are always partisan motivations to bring the misdeeds of one’s political opponents to light. So, what institutional reforms might make the houses more likely to pursue wrongdoing vigorously, which would, in turn, redound to the institution’s benefit?

In 2008, the House took a tentative step in that direction, creating the Office of Congressional Ethics (OCE), an internal entity charged with reviewing allegations of misconduct and recommending action to the House Ethics Committee.239 The OCE’s board is made up of nonmembers, with an equal number appointed by the Speaker and the minority leader. Lobbyists and officers and employees of the federal government are prohibited from serving as OCE board members.240 The OCE receives complaints from the public and also takes notice of press reports and other sources of information about potential wrongdoing; if two board members agree that there is a reasonable basis to proceed, it can then open a thirty-day preliminary review into allegations of misconduct. At the end of the preliminary review, if at least three board members find probable cause to believe that there has been a violation, then the investigation proceeds to a second-phase review. Whether the investigation proceeds to a second-phase review or not, the OCE must notify both the Ethics Committee and the individual under investigation of its decision. If the investigation does proceed, then the OCE has forty-five days (extendable for an additional fourteen days) to conduct the second-phase investigation, at the end of which it must transmit its findings and recommendation to the Ethics Committee.241

The Ethics Committee remains responsible for making any recommendations to the full House. But it must act on any recommendations received from the OCE within forty-five days. At the end of forty-five days, the committee must publicly release both its own actions and the OCE report and findings, unless the chair and ranking member jointly agree, or a majority of the committee votes, to withhold the information for an additional forty-five days. However, if the committee agrees with an OCE recommendation to dismiss the complaint, or if the committee dismisses it when the OCE left the case unresolved, then the committee need not (although it can) make a public disclosure. A deadlocked committee results in the disclosure of the OCE report and findings. And at the end of each Congress any theretofore undisclosed OCE reports are released.242

The structure of the OCE is important. Unlike the Ethics Committees, it receives complaints from nonmembers, so someone with knowledge of wrongdoing need not get the attention of a member in order to begin the ethics process. Moreover, any time the OCE recommends further inquiry by the Ethics Committee, that recommendation will become public. Even though all final decisions are made by the Ethics Committee and then by the full House, the knowledge that an OCE recommendation of further inquiry must be publicly released will necessarily put pressure on the Ethics Committee either to recommend disciplinary action or to have a very good reason why such action is not necessary. At the same time, since any disciplinary action will, in fact, be taken by the House itself, the institutional benefits of keeping one’s own house in order will accrue to the chamber. Given these institutional features, it is unsurprising that the OCE has received highly favorable reviews, both in the press and from the public-watchdog groups that pressed for its creation.243 A report for Public Citizen found that the OCE had “unquestionably … helped boost the case record of the Ethics Committee” in punishing wrongdoing.244 Moreover, the office has sufficient public cachet that a surprise move by the Republican majority to eliminate it at the opening of the 115th Congress in January 2017 sparked substantial backlash and was hastily abandoned.

The OCE is unquestionably a move in the right direction, but its structure could be improved still further.245 First, and most basically, the OCE exists only for the House; attempts to create a similar institution in the Senate have failed to gain traction so far. Insofar as the office works well in the House, an analogue would likely work well in the Senate.246 Second, the OCE currently lacks subpoena power, and one of the most frequent recommendations is that it be given that power.247 Third, the public-disclosure requirements could be strengthened: any investigation making it to second-phase review should be disclosed, even where the OCE recommends dismissal and the Ethics Committee concurs. The requirement that it make it to second-phase review would serve to weed out the most frivolous complaints, and the expanded disclosure would demonstrate, at the very least, that all complaints are taken seriously.

Finally, both the OCE and the Ethics Committees lack jurisdiction over former members.248 As a result, members frequently resign (or simply run out the clock and do not seek reelection) and thereby escape any discipline from their chambers. The forcing of resignations is not trivial—indeed, we have seen that one outcome of a vigorous cameral disciplinary process has long been that the wrongdoer slinks away in shame. In many cases, this will suffice to show that the house has effectively policed itself. In still other cases, resignation has been used as a means of submitting members’ conduct to their constituents—when a member resigns and immediately seeks reelection, the people can decide whether his conduct makes him unworthy to be a member or not.249 But there may well be certain cases in which allowing a member to slink quietly away is insufficient. I have argued elsewhere that the House has the authority to refuse to accept the resignations of members and that it might wish to do so in circumstances in which it wants to send a message by expelling them instead.250 But even if it chooses not to go that far (and in the case of the Senate, from which resignations are explicitly contemplated in the Constitution’s text), the chambers could still censure or (using their contempt powers) even imprison former members who had violated ethical rules and then resigned to escape cameral punishment.

Congressional Discipline and Cameral Order

Cameral discipline is not only appropriate for what we would today call ethics violations; it is also an important means of preventing members from unilaterally hijacking or otherwise disrupting the proceedings of their chamber. Recall, in this regard, that Joseph Story treated the disciplinary power as necessary to give effect to the houses’ rule-making powers. For an instance of this sort of use of the houses’ disciplinary powers, consider the Senate’s censure of Joseph McCarthy in the aftermath of the 1954 Army-McCarthy hearings. After Ralph Flanders, Republican of Vermont, introduced a censure resolution (declaring a broad swath of McCarthy’s conduct “unbecoming a Member of the United States Senate, … contrary to senatorial traditions, and tend[ing] to bring the Senate into disrepute”),251 the Senate impaneled a special committee, composed of three Democrats and three Republicans, all of them éminences grises of the chamber, and chaired by Republican Arthur Watkins of Utah. The committee reviewed more than forty allegations of misconduct by McCarthy252 and ultimately boiled them down to thirteen allegations, grouped into five general categories. These categories ranged from his noncooperation with and contempt of a subcommittee that had investigated him in the previous Congress for misconduct,253 to his improper use of classified information,254 to his “abuses of colleagues in the Senate.”255 After taking substantial amounts of testimony and issuing detailed findings, the committee reported mere days after the 1954 midterm elections, which swung control of both houses to the Democrats, a result partially attributable to public disgust with McCarthy.256 The Watkins Committee report concluded that two of the five categories of charges justified censure: those dealing with contempt of the previous investigation and those dealing with his abuse of Army General Ralph Zwicker when Zwicker testified before McCarthy’s Permanent Subcommittee on Investigations.257 When the resolution came to the Senate floor, the charge relating to Zwicker was dropped and replaced with a charge that McCarthy had abused the Watkins Committee itself. By a vote of sixty-seven to twenty-two, the Senate censured McCarthy for his abuse of the two committees in two successive Congresses.258

The next day, the New York Times editorialized that, in voting overwhelmingly to censure McCarthy, “the Senate of the United States has done much to redeem itself in the eyes of the American people and to give new assurance of its faithfulness to the principles of orderly democratic government and individual liberty under law.”259 The Washington Post declared the censure “a vindication of the Senate’s honor.”260 Writing the following year, anti-McCarthyite journalist Alan Barth celebrated the Watkins Committee hearings as “in almost every important respect the antithesis of the procedure followed” by McCarthy himself in conducting Permanent Subcommittee on Investigations hearings.261 The Senate’s censure “reflected a sense of honor on the part of the Senate, and a revived regard for that honor. It revealed a recognition, too long suppressed, that the Senate as an institution is the inheritor and the trustee of a great tradition. … ‘The honor of the Senate’ may be undefined and undefinable, but it is nonetheless real; and it was essentially for the violation of this honor, rather than for any breach of specific rules, that McCarthy was at last called to account. The Senate’s action bespoke an awareness of the moral obligation that inescapably accompanies authority.”262 The censure effectively ended McCarthy’s political prominence, with his attempts at provocation increasingly ignored. Within three years, he drank himself to death.263

The McCarthy censure was publicly effective in large part because of the bipartisan nature of both the Watkins Committee and the final Senate vote. Contrast this with the 2009 “resolution of disapproval” passed against South Carolina Representative Joe Wilson, a Republican, for shouting “You lie!” at President Obama while the president was addressing a joint session of Congress.264 The House was under Democratic control at the time, and, although the resolution of disapproval was intended to be a milder measure than a censure, only seven Republicans voted in favor of the resolution (and twelve Democrats voted against). Press reports described the vote as “largely party-line,”265 and there was no widespread editorializing in support of the chamber’s action. Indeed, the whole incident raised Wilson’s profile in his party, making him a highly sought-after fundraiser for fellow Republicans.266 He was handily reelected in 2010.



Maintaining public trust on an institutional level requires that the houses combat—and be seen to combat—abuses in their midst. This is true both for ethical violations, like bribery, and for significant violations of cameral order and decorum. The houses have at times used their disciplinary powers over their members in ways that enhance their soft power with the public. But far too frequently, they have failed to do so, and in recent decades, in particular, they have far too readily ceded this form of soft power to the other branches. Still, recent developments like the House’s creation of the Office of Congressional Ethics offer some hope that the chambers will begin to take more advantage of this means of building public trust.
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Cameral Rules

LURKING IN THE BACKGROUND OF NEARLY every topic covered thus far has been the authority of each house to “determine the Rules of its Proceedings.”1 Without that authority, the chambers would not be able to structure their budget deliberations, issue subpoenas for testimony or documents, issue contempt citations when those subpoenas were defied, create an Office of Congressional Ethics, or, indeed, do much of anything. The ability of each chamber to determine its own cameral rules can be thought of as its authority to create its own constitution: the rules constitute it as a certain type of body with certain powers and procedures for exercising those powers, as well as certain constraints on its powers. Depending upon the deftness with which they are promulgated and implemented, these rules can be more or less effective in facilitating their house’s engagement in the public sphere.

Historical Development

The House of Commons recognized from an early period that its internal ordering could significantly impact its interactions with the Crown. As we saw in chapter 6, the House in 1399 successfully petitioned Henry IV to promise not to pay attention to any accounts of parliamentary proceedings not authorized by the House. The ability to keep deliberations secret was an important step in the development of free parliamentary speech, and therefore in the development of the House’s ability to confront the Crown. Just two years later, in 1401, the House again attempted to use its internal deliberative structure to its institutional advantage, requesting of Henry “that they might be informed as to the replies to their petitions before any … grant [of money would be] made.”2 The order of business was obviously important: once Parliament granted funds to the Crown, it had no other leverage with which to negotiate redress of grievances. Conversely, the king might be inclined to be more accommodating with respect to petitions if he knew that the funds he sought were still hanging in the balance. Henry, understanding this dynamic as well, declined the House’s request, but it was the Commons who actually won the underlying debate. As Redlich notes, the principle that redress of grievances preceded supply “speedily became a customary right, inasmuch as the kings acquiesced in the practice adopted by the Commons, of putting off their grant of supply to the last day of the session.”3 In previous chapters, we saw that timing used to good effect, especially in the seventeenth century, with concessions extracted from the Stuart monarchs before supply was granted.

A subsequent fifteenth-century procedural innovation was also an important step in evolving Crown-Parliament relations. Through the reign of Henry IV, as the House’s request above indicates, most parliamentary business was carried out via petition: members presented a petition—either on behalf of those they represented or on their own initiative—seeking from the Crown some sort of redress or alteration in the status quo.4 During the reigns of Henry V and Henry VI, however, petitions slowly came to be replaced by bills.5 As a consequence, legislation ceased to take the form of a request to the Crown for some action; it now took the form of a draft of the proposed change, “free from any formula of asking.”6 The result was a more assertive conception of Parliament’s role in the state: it was now an initiator of action, not a mere supplicant.

By the middle of the sixteenth century, when the House of Commons began keeping its Journals, one can see evidence of a “highly developed” and specific (if largely customary) procedure, including the requirement of three readings of a bill, the requirement that members address the Speaker rather than one another, the proscription of unparliamentary language, the prohibition on the Speaker’s taking part in debate, voting procedures, and so on.7 One can also see evidence of the appointment of select committees for a variety of purposes, ranging from drafting bills to deciding disputed elections, and by the late-sixteenth century one can find early versions of what would become the “grand” standing committees, which came into their final form in the 1620s.8

The Speaker is an especially interesting case study for the importance of cameral ordering upon the House’s relationships with the other branches. A central component of the Speaker’s role was to speak for the House—that is, to represent the chamber in its dealings with the monarch (including, of course, delivering the prayer for the House’s traditional liberties at the opening of a new Parliament, as described in chapter 6). As a result, the monarch had the right to refuse the House’s choice of a Speaker, which meant that the Speaker was long understood to have dual loyalties, at best—and to be an agent of the Crown, at worst.9 Indeed, as Hatsell noted, the Speaker sometimes simultaneously “held a considerable office” under the Crown.10 Edward Coke, for instance, was simultaneously the Speaker of the House of Commons and Elizabeth’s solicitor general in 1592–1593.11 Because the Speaker, as presiding officer of the House, also had significant agenda-setting power,12 he was an important mechanism of Crown influence in the House.

Early in the reign of the Stuarts, the House responded to the power of the Speaker with a procedural innovation: the Committee of the Whole House. This “committee” consisted of the entire membership of the chamber, but, because it was a committee, it was presided over not by the Speaker but rather by another member chosen by the body. Moreover, rules limiting members to one speech per debate on the floor did not apply in the Committee of the Whole, and the proceedings were not recorded in the Journals.13 It has long been suggested that the development of the Committee of the Whole was intended to reduce the power of the Speaker by removing his ability to set the agenda and control the progress of debate.14 Of course, the desirability of removing control of proceedings from the Speaker varied as a function both of the state of Crown-Commons relations at any given moment and of the degree to which any individual Speaker tended to kowtow to the Crown,15 but it is worth noting that those chosen to chair the Committee of the Whole were usually not Privy Councillors and, by the 1620s, were often central figures in the incipient parliamentary opposition to James and Charles.16 But getting the Speaker out of the chair was not the only important procedural reason for going into Committee of the Whole: at least as significant was that the rule against a member speaking twice on the same matter did not apply in the committee.17 The relaxation of this rule had significant implications outside the chamber. Supporters of Crown policy had less need to engage in running detailed rebuttals of their opponents’ arguments; after all, they had the power of the Crown and the agenda-setting authority of the Speaker on their side. Unfettered debate was more helpful to developing opposition and moving the debate away from the terms set by the Crown. And committee procedures allowed the rising class of parliamentarians more control over the workings of their chamber.18

Nor was the development of the Committee of the Whole the only significant procedural innovation of the early Stuart period. The first decades of the seventeenth century saw a dramatic rise in formal cameral rulemaking, as procedures that had theretofore been matters of custom or tradition were codified into explicit orders of the House. Indeed, the opening months of the 1604 Parliament—the first of James’s reign—saw a remarkable outpouring of such rules.19 Only a week into that Parliament, we find the Commons passing both a motion “against Hissing” and noting, “[a]s an ancient Rule of the House, that, upon any Conference [with the Lords], the Number of the Commons named for the said Conference, are always double to those of the Lords; and the Place and Time of Meeting appointed by the Lords.”20 Given the difference in status, it is understandable that the Commons would consider it important to have the advantage of numbers when meeting with the Lords to iron out disagreements. Additional rules passed in this session governed everything from decorum in debate21 to the prevention of dilatory tactics (including one forbidding members from offering “any superfluous Motion, or tedious Speech”)22 to the phrasing of questions and the procedures for voting on them.23 All of these rules demonstrate an increasingly active desire to engage with the substance and forms of self-regulation; for that reason alone, they bespeak an increasingly active and self-aware House.24

Several other rules passed in 1604 had the more direct goal of combatting Crown authority, much as the rule governing conferences with the Lords, discussed above, had the goal of reining in the authority of the upper chamber. In late April, the House agreed to a rule allowing the Speaker to “explain” a bill, “but not to sway the House with Argument or Dispute.”25 As we have already seen, the Speaker was viewed as an arm of the Crown; the Speaker chosen in 1604, Sir Edward Phelips, was considered especially close to the new monarch, and his election to the chair was unusually contentious within the House.26 The limitation on his taking substantive part in debate, then, was clearly a means of restricting Crown influence over the course of debates. Indeed, the following month, after Phelips had, on his own initiative, sent the king a draft of a bill that James had refused to return to the House, the House declared that the Speaker could not “deny to read a Bill, which he receiveth; to withdraw it out of the House; to inform the King, or any other, before the House be made acquainted with it.”27 One can even see the concern to limit Crown authority in the determination that, “if Two stand up to speak to a Bill, he against the Bill … to be the first heard.”28 Given the extent to which agents of the Crown (the Speaker, as well as other Privy Councillors in the House) still controlled the course of proceedings at this point, bills brought to the floor were likely to have been introduced at the behest of the Crown. Allowing opponents of a bill to speak first, then, would generally have functioned as a means of giving them some ability to establish the terms of the debate.

At around the same time, the Journals were becoming increasingly detailed—the result, Redlich suggested, of the House’s desire “to take care that precedents as to procedure and privilege were safeguarded against forgetfulness and preserved for future use.”29 In other words, the House was increasingly investing its energy in institutional capacity building. In the previous five chapters, we saw much of what this increased institutional capacity allowed the House to do in the first half of the seventeenth century: obviously, these procedural moves did not cause the House to be increasingly assertive, but they most certainly did enable and channel that assertiveness, which manifested itself in fights over money, personnel, free parliamentary speech, and so on. Recall, for instance, the 1629 incident, described in chapter 6, in which John Eliot, Denzil Holles, and Benjamin Valentine were prosecuted in the King’s Bench for holding the Speaker in his chair while the House passed resolutions against the Crown’s use of prerogative taxation. Here was a moment in which the Speaker, acting as a loyal agent of the Crown, attempted to use his authority to prevent a cameral majority from effecting its will. And when the Short Parliament convened in 1640, after eleven years in which no Parliament sat, one of the grievances for which it immediately demanded redress was the Speaker’s unilateral attempt to adjourn the House, on the king’s orders—in other words, the violation of cameral authority over its own proceedings.30

Of course, not all Speakers saw their role as serving primarily the Crown. Most famously, as described in chapter 5, Speaker William Lenthall refused to tell Charles where to find several members accused of treason, insisting, “I Have neither Eyes to see, nor Tongue to speak in this place, but as the House is pleased to direct me, whose Servant I am here.”31 (Lenthall would go on to serve as Speaker of the Rump Parliament and the Commonwealth Parliaments under Cromwell.)32 Just as cameral rules could help members get around a Speaker who was too solicitous of the Crown, they could also be used by a Speaker to justify his own pushback against the king.

Moreover, as resistance to Charles kicked into high gear in 1641–1642, we see the House taking additional steps to ensure that its proceedings would become known and disseminated only on its own terms. In July 1641, it resolved both that “all the Members of the House are enjoined to deliver out no Copy or Notes of any thing that is brought into the House, propounded, or agitated in the House” and that all printers were required to keep track of and make available to the House the names of the authors and conveyors of anything brought in to be printed.33 The fact that these two resolutions were passed back to back is surely no coincidence: the latter was, at least partially, a means of enforcing the former. In March of the following year, the House simultaneously sent its sergeant out to arrest a number of printers for unauthorized publications and resolved that “what Person soever shall print [or] sell any Act or Passages of this House … without the particular Licence of this House, shall be reputed a high Contemner and Breaker of the Privilege of Parliament, and so punished accordingly.”34 The House would reassert this principle—and enforce it with contempt citations and arrests—numerous times across the seventeenth, eighteenth, and even nineteenth centuries; indeed, it was not until 1971 that the House formally announced that it would no longer consider the publication of (open session) debates a contempt.35 Again, we should not be surprised to see this tightening of cameral rules in a time of high conflict between Parliament and the Crown: by preventing the unauthorized dissemination of its proceedings, the House could not only keep Charles off-guard; it could also exercise a greater degree of control over its own public image. And, as we saw in previous chapters, managing public perception was crucial for the House of Commons in the run up to the Civil War.

After the Restoration, debates over procedural rules continued to flare up at times of conflict between the Crown and the House. Recall from previous chapters that the House’s relationship with Charles II, which had recovered somewhat after the Second Anglo-Dutch War, soured again in the aftermath of the Third Anglo-Dutch War. By the late 1670s, this newfound hostility manifested itself in a number of ways, including the proliferation of specific appropriations and auditing provisions, addresses against and impeachments of Crown officers, and breach of privilege accusations against the Crown. It also manifested itself in conflicts over cameral procedure. In 1677, at the king’s command, Speaker Edward Seymour (described in the nineteenth century as “the most arrogant man that ever presided over the deliberations of the House of Commons”)36 adjourned the House, even as members still desired to speak.37 When Parliament convened again the following January, William Sacheverell launched a blistering attack on Seymour, beginning, “ ’[T]is time to right ourselves upon you, Mr Speaker. … It seems you will undertake to be bigger than the House, and, contrary to … known rights of the House, will undertake to violate them upon your own authority.”38 The issue was rather technical in nature: all agreed that the king might unilaterally adjourn the House, but Sacheverell and others insisted that the forms to do so had not been followed here and that therefore only the House could have adjourned itself.39 But Seymour’s opponents were quick to broaden the debate from the technicalities to the House’s ability to assert itself against the Crown. As Henry Powle told the Speaker, “If we do not preserve form, we shall lose substance. The Question is plainly, by what authority do you assume to yourself to do what the King commands us to do? … By the same reason that you adjourned the House, you may put by any Question.”40 Powle also explicitly compared the Speaker’s unilateral adjournment to Charles I’s order to adjourn in 1629, which Eliot, Holles, and Valentine had forcibly resisted.41 Others amplified the connection to the free-speech privilege. In Thomas Clarges’s words, “ ’Tis our birth-right to speak; and we are not so much as a part of a Parliament, if that be lost.”42 Allowing unilateral adjournment was, in the words of William Coventry, “dangerous to the whole constitution of Parliament.”43 Ultimately, by a narrow vote, the House moved on and did not punish Seymour;44 later that year, however, it resolved as a standing rule that “Mr. Speaker shall not, at any time, adjourn the House, without a Question first put, if it be insisted upon.”45

By December 1678, Seymour had regained his popularity in the House, largely thanks to his increasingly strident attacks on Catholicism. At the same time, however, he had lost the support of the Earl of Danby, due to his inability (or perhaps disinclination) to prevent Danby’s impeachment (described in chapters 3 and 4).46 At the beginning of the new Parliament in 1679, the House overwhelmingly reelected Seymour as Speaker, but the king, having been lobbied by Danby, refused to accept him. The House, outraged, refused to elect the alternative candidate put forward by the Court, leading the king to prorogue Parliament for a few days. After this cooling-off period, both sides settled on a third candidate, William Gregory.47 In Seymour’s Speakership, then, we can see both the concerns that parliamentarians had about royal influence over the Speaker and the ways in which they used their cameral rulemaking authority to attempt to minimize this danger.

As norms of responsible government began solidifying and taking root in the aftermath of the Glorious Revolution (a process traced in chapter 4), the importance of cameral rulemaking shifted somewhat. This shift is best exemplified by Arthur Onslow, who served as Speaker for a third of the eighteenth century (1728 to 1761). Onslow is, in many ways, the creator of the modern British Speakership, with a focus on impartiality and nonpartisanship.48 This transition is best understood as an adaptation of the Speakership to the new constitutional reality of responsible government. If the struggle of the seventeenth century was to free the Speaker from allegiance to the Crown and make him responsible to the House, then the struggle of the eighteenth century became to free the Speaker from allegiance to the House majority (and therefore to the government of the day) and make him a neutral arbiter between government and opposition. In both cases, the underlying purpose was to preserve a space for opposition to Crown policy. Onslow himself justified punctilious adherence to cameral rules on the grounds that “nothing tended more to throw power into the hands of Administration, and those who acted with the majority of the House of Commons, than a neglect of, or departure from, these rules.”49

Once again the behavior of the American colonies in this same period had more in common with the House of Commons in the seventeenth century than with the contemporaneous Commons. The colonial legislatures, like the seventeenth-century House, made significant use of cameral rules as a means of protecting their power in interbranch disputes. Indeed, some of the earliest examples of more assertive behavior by colonial assemblies arose directly out of the English Civil War. For instance, during the Interregnum, the Virginia House of Burgesses arrogated to itself the authority to elect those officials formerly appointed by the Crown.50 After turning out one governor in 1655 and having another depart for London the following year, the House appointed Samuel Mathews, the callow scion of an influential, if somewhat unpopular, Virginia family.51 By 1658, relations had deteriorated, and Mathews attempted to dissolve the House; the House, declaring that he lacked the power to do so, refused to disband and ordered its members to remain in town. It also ordered that its deliberations would proceed in secret and that the Speaker could “signe nothing” without the House’s consent.52 It moreover appointed a committee to investigate the precedents and issue a report; the resulting report declared that no one but the House could dissolve the House. After accepting the committee’s report, the House passed three further measures: the first required the House’s sergeant to act only according to orders signed by the Speaker; the second required the secretary of the colony to turn over all public records to the Speaker’s custody; and the third required the governor, secretary, and all other councillors to swear new oaths of office before the House, as the price of being reelected for two more years.53 As Warren Billings noted, “Mathews and the Council had no choice but to give way.”54

Of course, the burgesses were able to be unusually assertive during the Interregnum, but even after the Restoration, colonial assemblies were intent on preserving the power to determine their own rules, including rules enjoining secrecy.55 Several conflicts between assemblies and Crown officers over those rules may prove instructive. A number of these controversies involved the requirement for a quorum. In 1641, the English House of Commons set the quorum at forty members, where it remains today.56 Some of the colonies, however, preferred a larger quorum (a large quorum for doing business was sometimes coupled with a much smaller quorum for adjourning from day to day, so that the absence of a quorum would not result in a dissolution.)57 This sometimes brought the assemblies into conflict with royal governors, who wished to be able to carry on business with fewer members. Indeed, governors at various points accused members of skipping town deliberately in an effort to break the quorum.58 This dispute came to a head in North Carolina in 1758. A 1715 colonial statute (which was, in turn, based on the 1663 proprietary charter) specified that a quorum of the lower house of the assembly consisted of half of the members. On the complaint of Governor Gabriel Johnston, the royal attorney general and solicitor general in 1753 questioned whether a practice so at odds with that of the House of Commons was necessary. The following year, the instructions given to the new governor, Arthur Dobbs, specified that a quorum should consist of fifteen members. After acquiescing for a few years, the lower house changed course, simply refusing to carry on any business unless at least half of the membership was present. Although Dobbs and his successors could (and did) complain bitterly, both to the assembly itself and to officials in London, there was nothing they could do about it, so long as the house remained united in its refusal to transact business.59

Perhaps a greater source of tension between colonial legislatures and governors was over who had the authority to appoint the Speaker. Just as the Speakers of the House of Commons had to be presented to the monarch for approval, so the Speakers of the colonial assemblies had to be presented to royal governors. As Jack Greene noted, governors’ ability to “influence affairs in the house depended largely upon the degree of their control over the[] officers [of the house], whom they tried to use to direct legislative proceedings into channels favorable to the executive.”60 While gubernatorial approval of Speakers was the norm, it was by no means guaranteed. In 1705, Governor Joseph Dudley of Massachusetts refused to give his approval to the colonial House of Representatives’ choice of Speaker; the House simply ignored the governor and proceeded to business with the Speaker that it had chosen. Dudley protested, but to no avail.61 Fifteen years later, Governor Samuel Shute also rejected a Massachusetts Speaker. Once again, the House refused to back down; this time, the governor dissolved the House, and the new House, which convened in 1721, chose a more acceptable Speaker.62 The most sustained conflict over the issue came in Georgia in the early 1770s. In 1771, Governor James Wright rejected the colonial House of Commons’ choice of Speaker, Noble Wymberly Jones. The following day, the House resolved that the governor’s rejection of its Speaker was a breach of privilege; Wright, enraged, dissolved the House. When the House reconvened a year later, it again chose Jones as its Speaker, and he was again rejected. The Commons chose Jones once more, and he was rejected yet again. The Commons then chose him again—this time, Jones declined the position, and another was elected in his stead. But the acting governor (Wright was in London) insisted that the House expunge its third election of Jones from its journals. When the House declined, he dissolved it.63 During the dissolution, there was a lively debate in the press, with pro-House pamphleteer John Joachim Zubly describing the power of choosing a Speaker as an essential part of the legislative toolbox, alongside the power of the purse and the freedom of speech and debate.64 Referring to Seymour, Zubly archly noted that “the only instance where a Speaker appears rejected by the Crown was in the reign of a Stuart, when there was a settled design against the religion and liberties of the nation, which is far from being a presumption favourable to such a claim.”65 When the Georgia House of Commons next convened, it again elected Jones as Speaker. He declined again; the House chose another in his stead; and the acting governor accepted the replacement.66 Neither side could claim a clear victory, but the very fact that colonial politics was convulsed for nearly two years by the conflict demonstrates both an increased assertiveness on the part of the assembly and a recognition that the issue of who chose the Speaker was worth vigorously contesting. For similar reasons, we saw in previous chapters that the legislative houses were also zealous to maintain authority over their clerks.

The 1760s and 1770s also saw significant conflict between governors and colonial assemblies over the location of the legislative seat. In 1769, as protests in Boston against the Townshend duties became more strident, British troops were quartered in the city. Royal governor Francis Bernard called the assembly to meet in Cambridge, rather than Boston, citing the need to protect the safety of members. Assembly members—some of whom, like Samuel Adams, were leaders of the opposition to the Townshend Acts—objected strenuously to the move, but to no avail.67 A similar situation arose in South Carolina in 1772. In an effort to break the opposition during the Wilkes Fund Controversy, Governor Lord Montagu repeatedly called the legislature to meet in Beaufort, rather than Charleston, and he dissolved the House four times in eighteen months.68 And, as we saw in chapter 5, the Virginia House of Burgesses unanimously declared that Lord Dunmore breached its privileges when, in 1775, he summoned it to meet on a British warship in the James River.

Some of these grievances surrounding Crown meddling in legislative procedure found an airing in the Declaration of Independence. In three successive paragraphs, it complained that George III

has called together Legislative Bodies at Places unusual, uncomfortable, and distant from the Depository of their public Records, for the sole Purpose of fatiguing them into Compliance with his Measures.

He has dissolved Representative Houses repeatedly, for opposing with manly Firmness his Invasions on the Rights of the People.

He has refused for a long Time, after such Dissolutions, to cause others to be elected.…69

Note that calling assemblies in distant locations is presented, not simply as an inconvenience to the members or an attempt to keep them apart from their power base, but also as an attempt to keep them away from their records—the depositories of accumulated precedents in defense of their privileges. And, as we have seen in nearly every chapter thus far, the Crown’s ability to dissolve Parliament and colonial assemblies at will was a significant source of Crown power and of legislative grievance.

These concerns were, of course, of less moment under the Articles of Confederation, which did not create an independent executive with which the Continental Congress might have to contend. Nevertheless, the Articles did include a few provisions responsive to the concerns that had arisen during the colonial period. Specifically, the Articles gave Congress the authority to adjourn itself—but never for longer than six months—and it gave it the authority to determine the place of its meeting.70 It also gave Congress the authority to appoint its presiding officer and whatever committees it deemed necessary.71 Jointly, these can be seen as responsive to Crown meddling in legislative houses’ choice of speakers and location of sitting, as well as unconstrained royal authority to dissolve the legislative houses.

The early republican state constitutions were more emphatic about maintaining legislatures’ control over their procedures. With the exception of the (very cursory, and soon superseded) New Hampshire Constitution of 1776, every single state constitution promulgated between 1776 and 1787 explicitly empowered legislative houses to choose their own presiding officer (and generally other officers as well).72 Six state constitutions contained an explicit rules of proceedings clause, and nearly all specified a quorum.73 Perhaps most importantly, the early republican constitutions were keen to limit the state executive’s power over when the legislature would sit. Delaware, South Carolina, and Virginia explicitly forbade their executives to exercise any role in the adjournment, prorogation, or dissolution of the legislative chambers;74 Georgia, North Carolina, and the 1776 New Hampshire Constitution each gave the legislative houses (either severally or jointly) the power to adjourn themselves, thereby implying without stating that the executive was to have no role.75 New Jersey, Pennsylvania, and Vermont all gave their houses the power to “sit on their own adjournments,” again without any mention of a role for the executive in adjourning them.76 Only four states appeared to give the executive any role at all in proroguing or dissolving the legislature: in New York, the governor could prorogue the assembly, “provided such prorogations shall not exceed sixty days in the space of any one year.”77 And in Maryland, Massachusetts, and New Hampshire (under its 1784 constitution, which was patterned on the Massachusetts Constitution), the executive could adjourn or prorogue the legislature for a strictly limited amount of time, and only if the houses could not agree between themselves on an adjournment.78 Maryland, Massachusetts, and New Hampshire were also the only three states whose constitutions explicitly addressed the issue of location, forbidding the governor from unilaterally altering where the legislature was to meet, except in cases of extreme threats to the health or safety of the members.79 In sum, the early republican state constitutions by and large evince a keen desire to keep the executive from meddling in legislative procedures.

It is perhaps unsurprising, then, that the U.S. Constitution, drafted against the backdrop of those state constitutions, evinces a similar desire. The House of Representatives is given the authority to “chuse [its] Speaker and other Officers.”80 The vice president is given the presidency of the Senate, although he is forbidden to vote, except to break ties.81 This decision occasioned some opposition in both the Philadelphia Convention and the ratification debates: Elbridge Gerry complained, “We might as well put the President himself at the head of the Legislature. The close intimacy that must subsist between the President & vice-president makes it absolutely improper,” and George Mason declared it to be “an encroachment on the rights of the Senate.”82 Luther Martin was concerned that the state of which the vice president was a citizen would receive outsized influence in the Senate.83 On the other hand, Roger Sherman suggested that, “[i]f the vice-President were not to be President of the Senate, he would be without employment.”84 William Davie, who had been a delegate to the Philadelphia Convention, told the North Carolina ratifying convention that, in the likely event of a tie vote in the Senate, “[i]t would then be necessary to have some person who should determine the question as impartially as possible.” A presiding officer drawn from the body’s own membership, he suggested, would be under the “local influence” of his state; by contrast, the national constituency of the vice presidency would ensure the greatest possible degree of impartiality.85 Alexander Hamilton, writing as Publius, and later Joseph Story both made similar points.86 This concern over who would break tie votes was not misplaced: John Adams wound up breaking twenty ties in his eight years as president of the Senate,87 including, as we saw in chapter 4, a tie-breaking vote in the “Decision of 1789” debates over presidential removal powers. The Senate was, however, given the authority to choose all of its other officers, including a president pro tempore to serve when the vice president was unavailable.88

The Constitution also requires that Congress assemble at least once per year,89 and each house is forbidden to adjourn for more than three days or to a different location without the consent of the other house.90 As was discussed briefly in chapter 4, if the houses cannot agree among themselves as to the time of adjournment, the president can unilaterally adjourn them “to such Time as he shall think proper,”91 subject, of course, to the requirement that they assemble at least once a year. Hamilton suggested that only someone with an “insatiable avidity for censure” could object to these provisions,92 and, indeed, they seem to have occasioned little controversy. Joseph Story noted that the British king had the authority to prorogue or dissolve Parliament at any time, and “[u]nder the colonial governments, the undue exercise of the same power by the royal governors constituted a great public grievance, and was one of the numerous cases of misrule, upon which the declaration of independence strenuously relied. … It was natural, therefore, that the people of the United States should entertain a strong jealousy on this subject, and should interpose a constitutional barrier against any such abuse by the prerogative of the executive.”93

Finally, the Constitution both imposes a quorum requirement (a majority of each house, with a smaller number authorized to adjourn from day to day and to compel the attendance of absent members) and, most broadly, allows each house to “determine the Rules of its Proceedings.”94 Story insisted that “[n]o person can doubt the propriety” of allowing each chamber to determine its cameral rules, for, “[i]f the power did not exist, it would be utterly impracticable to transact the business of the nation, either at all, or at least with decency, deliberation, and order.”95

The Constitution’s quorum requirement posed a problem for both houses right from the beginning. Although Congress was scheduled to convene in New York City on March 4, 1789, it was not until early April that either house had enough members in attendance to transact business.96 Upon achieving a quorum, the chambers’ first actions were to elect their officers and establish their standing rules. The House elected Frederick Muhlenberg of Pennsylvania as its first Speaker and also chose various other officers (including a clerk, a doorkeeper, and a sergeant).97 The Senate elected John Langdon of New Hampshire as its first president pro tempore and also selected other officers.98 Each chamber then appointed a committee to determine its standing rules; within a few days, the committees had reported and the rules were adopted.99 Both sets of standing rules evinced some concern with overly lengthy or obstructive debate, limiting members’ abilities to speak multiple times in the same debate and providing for the chair to call members to order.100 In the Manual of Parliamentary Practice that Thomas Jefferson compiled throughout his legislative career and published in 1801 to aid future presidents of the Senate, we find a more blunt statement: “No one is to speak impertinently or beside the question, superfluously or tediously.”101

Still, from the very beginning, there were complaints about the pace of legislative proceedings. An incident from August 1789 is worth considering in some detail. As William Maclay, a senator from Pennsylvania and a rather persistent thorn in the side of Washington, Adams, and Hamilton, noted in his invaluable diary, President Washington called on the Senate in person to receive its advice and consent for the instructions to be given to commissioners negotiating a treaty with native tribes. Maclay, determining that there was “no chance of a fair investigation of subjects while the President of the U.S. sat there with his Secretary at War, to support his Opinions and over awe the timid and neutral part of the Senate,” called first for the reading of various papers, and then for the commitment of the whole matter to a select committee. In Maclay’s telling, the president listened with “an aspect of Stern displeasure,” then “started up in a Violent fret. This defeats every purpose of my coming here, were the first words that he said,” and he then left the chamber. Maclay impishly noted that “had it been any other, than the Man who I wish to regard as the first Character in the World, I would have said with sullen dignity.”102 Washington may or may not have exclaimed that “he would be damned if he ever went [to the Senate chamber] again” as he left,103 but he did indeed return two days later. After some “tedious debate” (in Maclay’s words), the Senate voted on the various questions posed by the president—a number of which were altered, and some of which were voted down entirely.104 The president’s subsequent instructions to the treaty commissioners “conformed to the Senate’s answers.”105 In the earliest days of Congress, then, members were already exploring the ways in which cameral procedure could be used to enhance the chambers’ power vis-à-vis the executive. Against the overawing presence of George Washington, Maclay turned to obstruction and to committee consideration, both of which frustrated Washington immensely but both of which also gave the Senate room to consider the matter and to alter the president’s proposals.

It is also worth noting why we are reliant on Maclay’s diary for the recounting of this incident: the Senate met secretly for most of its first six years, with its doors closed and without any published accounts of its debates.106 Openness was, by contrast, the default in the House. (Both chambers have always understood the Constitution’s Journals Clause107 to require only a bare-bones account of actions taken. Newspapers covered the House from the beginning and the Senate from 1795. Some of these newspaper accounts were subsequently collected by Gales and Seaton and published as the Annals of Congress, beginning in 1834. It was not until the birth of the Congressional Record in 1873 that Congress began printing its own debates.)108 The Senate’s closed-door policy was controversial from the beginning, with observers regarding it as antirepublican.109 Perhaps more importantly, closed Senate proceedings “caused popular interest to center on the House.”110 For the Senate to compete effectively for institutional power in the public sphere, it would have to let the public in. Starting in 1794, it did.

As the back-and-forth between Maclay and Washington also indicated, committees were an important part of cameral ordering from the beginning.111 Indeed, both chambers’ 1789 standing rules provided for the appointment of committees: in the Senate, all committees were to be appointed by ballot of the full chamber; in the House, the Speaker appointed committees of up to three members, with larger committees being appointed by ballot.112 Nine months later, the House revised its rules so that all committees (including committee chairmen) were appointed by the Speaker, “unless otherwise specially directed by the House.”113 The fact that the House very quickly gave this power to the Speaker, whereas the Senate retained it in the full body, may well reflect different levels of comfort with the presiding officer: after all, the House chose its own Speaker, while the Senate had a presiding officer, the vice president, foist upon it.114

The earliest House rules provided for a Committee of the Whole, specifying that “[t]he rules of proceeding in the House shall be observed in committee, so far as they may be applicable, except that limiting the times of speaking.”115 In the first few Congresses, the House debated general principles in the Committee of the Whole and then appointed select committees to reduce the agreed-upon principles to specific legislative language.116 Such referrals were always to select committees—that is, committees appointed specifically for that purpose. The House had only a single standing committee in the First Congress, the Committee of Elections, which had jurisdiction over elections and qualifications disputes, not over legislation.117 As Thomas Skladony has noted, there was some continuity of membership across various select committees addressing similar topics, allowing members to specialize somewhat,118 but as a general matter, ad hoc committee consideration was the rule of the day. This meant, of course, that opportunities to build expertise or information-gathering capacity were limited; unsurprisingly, then, these earliest Congresses relied heavily on the executive branch. We saw in chapter 3 the extent to which early appropriations laws both relied heavily upon estimates prepared by Treasury Secretary Alexander Hamilton and also delegated significant spending discretion by dividing the appropriations into only a very small number of general categories. Nor was Hamilton the only cabinet secretary to take an active part in legislative matters: in the First Congress, we also see bills drafted by Secretary of War Henry Knox and Secretary of State Thomas Jefferson, among others.119

But as partisan competition began to pick up in the mid-1790s, the influence of Hamilton, in particular, in the House of Representatives began to attract attention and discontentment.120 After the Jeffersonian faction gained the upper hand in the House, the chamber created a standing Committee on Ways and Means, led by Albert Gallatin, as we saw in chapter 3. As Harlow notes, this was clearly seen as an interbranch counterweight: “The Republicans now planned to bring about the proper balance between the different branches, by broadening at once the scope of the operations of the House, and restricting the executive.”121 Subsequent Congresses saw a rapid growth of both standing committees and what Skladony labeled “semi-standing” committees: select committees kept in existence for long periods of time to which numerous matters were referred over the course of a session.122 Through the first decade of the nineteenth century, the House continued to develop the legislative infrastructure of standing committees, but the fact that both houses of Congress and the presidency were firmly in the hands of the Jeffersonians meant that the administration (in which Gallatin was now the treasury secretary) largely called the shots in Congress.123

But the infrastructure was getting thicker throughout this period, so that when there arose some desire to make the House a counterweight to the administration, the necessary machinery was in place.124 Thus, when the 1810 elections returned a number of “War Hawks”—Republicans eager to go to war against Britain, ostensibly over British impressment of American sailors and violations of American maritime rights—they put one of their own, the young Henry Clay, in the Speaker’s chair on his very first day as a member of the chamber.125 It quickly became clear that Clay’s ascension marked the beginning of a new era for the chamber: he was the first to employ his power of appointing committees toward his own clearly identified ideological ends, as distinct from those of the president.126 Because he recognized that strong committees, under the control of his ideological allies, could win “for the Speakership a new measure of independence as a power base in the American political system,”127 Clay oversaw the firm entrenchment of the system of standing committees.128 In the first session of the Tenth Congress (1807–1808), before Clay became Speaker, there were a total of eight standing committees in the House, and there were eighty-four select committees appointed during that session. Clay’s speakership covered most of the period from 1811 to 1825; by the first session of the Twentieth Congress (1827–1828), there were twenty-seven standing committees and only eighteen select committees.129 The increasing use of standing committees, and the concomitant development of expertise, was accompanied by an increasing amount of power delegated to those committees. In 1815, committees were for the first time given blanket authority to report out bills; up to that point, standard procedure had been for standing committees to issue reports, and special permission from the House was needed for a committee to report a bill.130 By the middle of Clay’s Speakership, then, standing committees were newly prominent, newly powerful, and “avowedly made up in the interests of the dominant party.”131 As a result, the majority party in the House had the ability to form an effective counterweight to the executive, when it was inclined to do so.

The Senate made a similar transition, but much more suddenly. Until 1816, the Senate had only four standing committees, all of which were concerned primarily with internal organizational matters rather than legislation.132 Then, in December 1816, the Senate, perhaps in imitation of the House, created twelve standing committees; almost immediately, the standing committees became responsible for the vast bulk of the legislative activity of the chamber.133 As Walter Kravitz has noted, this development allowed the Senate, like the House, to move away from reliance on the president: “Until James Madison’s administrations, the legislature habitually relied upon the chief executive and his associates for the initiative on much significant legislation. Congress lost its traditional agenda-maker … because of the deep and bitter estrangement between Madison and his Congresses and turned to standing committees to fill the vacuum.”134

There continued to be a crucial difference between the chambers, however, with regard to how committees were appointed. In the Senate, between 1816 and the 1830s, “party control of the standing committees was notably haphazard.”135 Not infrequently, the minority party in the chamber held a majority on some committees; also not infrequently, some committees consisted entirely of members of the majority party in the chamber. But with the rise of the Second Party System, there developed a norm in the mid-1830s of “[s]ystematic majority party domination” of committees.136 The practice from the earliest days was that committees were appointed in the Senate by ballot. In 1823, the chamber experimented with allowing its presiding officer to name committees, but it revoked the power three years later when it did not like how Vice President John C. Calhoun was using it. It then tried giving the power to its president pro tempore, but that experiment was soon given up as well. Between 1833 and 1845, the rule was that committees were appointed by ballot, but in practice unanimous consent was often given to allow the presiding officer to make appointments. Finally, in 1845, the chamber inaugurated the practice of party committee lists: each party would put forward its roster of members for each committee, and the chamber would adopt the lists wholesale.137 This, in turn, allowed for the emergence of a strong seniority system, to which the parties committed themselves, as a general, albeit not inviolable, rule. The twin pillars of the seniority system were, first, that a senator, once appointed to a committee, had a right to remain on that committee for as long as he wished, and second, that each party’s hierarchy within each committee was determined by length of service in the chamber.138 This naturally tended toward a certain diffusion of power, as committee chairmanships could not be doled out or withheld as rewards or punishments, nor could the leaders of even the majority party ensure that the members of their party on a particular committee would toe the party line.

In the House, by contrast, “the Speakers that followed Clay wielded their appointment power as a major political resource for achieving their legislative ends and for dealing with other Representatives.”139 Speakers exercised wide latitude to name both the members of committees and their chairs.140 Especially as committees grew in influence across the nineteenth century, Speakers’ committee appointment powers translated into significantly broader power over the business of the House.141 A development in the second half of the nineteenth century demonstrates especially vividly the ways in which the Speaker’s power over committees radiated outward. Beginning in 1858, the Speaker appointed himself as chairman of the Rules Committee, a select committee.142 In the general revision of House standing rules in 1880, the Rules Committee was made into a standing committee, still chaired by the Speaker.143 It was, moreover, long-standing practice (although not codified in House rules until 1890) that Rules Committee reports were privileged—that is to say, that it was always in order to call up a Rules Committee report on the floor of the House.144 In 1883, Representative Thomas Reed, a Republican member of the Rules Committee, offered as a matter of privilege a resolution, to be passed by majority vote, making it in order to consider sending a specified bill to conference committee. That is, he introduced a resolution that would have the effect of overriding the standing calendaring rules and bringing a specific piece of business to the front of the queue. When a Democrat raised a point of order against Reed’s resolution, Republican Speaker (and, of course, Rules Committee chair) J. Warren Keifer overruled the point of order, a ruling that was sustained (as all rulings from the chair can be) by majority vote in the chamber.145 This was a crucial innovation: under the background calendaring rules, many significant measures (such as the matter before the House here) would never make their way to the front of the legislative queue before the end of a Congress. The normal procedure for dealing with this problem had been the motion to suspend the rules, but that required a two-thirds vote, which meant that it would fail on many controversial issues, as indeed it had already failed in this case. As a consequence, the House by the mid-1880s was widely considered to be sclerotic, and obstruction in that chamber was of increasing concern to political observers.146 In 1884, Senator Richard Coke of Texas could confidently state, “It is well known … that bills are passed much more rapidly and with much more facility through the Senate than through the House on account of the difference in the constitution of the two bodies, the one small and compact and the other large and unwieldy.”147 Reed’s 1883 resolution and Keifer’s ruling from the chair marked the beginnings of a procedural solution to this sclerosis: now the Rules Committee had the general power to report a special order that, when passed by simple majority on the House floor, provided for the consideration of a piece of pending legislation that would have been out of order under the standing rules. That is, the ruling allowed a simple majority to set the agenda. More specifically, because of the Speaker’s tight control over the Rules Committee, the ruling allowed the Speaker to exercise almost unfettered discretion over what came to the floor and when.148 Use of this new procedural device remained halting at first, but beginning around 1890, it increasingly became the principal means of bringing a matter to the floor. By 1896, one observer described “giving very large power to a small committee of five men, the committee on Rules” as a central component of the “irresistible” consolidation of cameral power in the Speaker.149

Thomas Reed would go on to serve two stints as Speaker (1889–1891 and 1895–1899), earning the nickname “Czar Reed” (an appellation that perhaps carried more force before the Russian Revolution than it does today). At the beginning of his first term in the Speaker’s chair, with Republicans holding only a very slim majority in the “large and unwieldy” House, Democrats took to employing a “disappearing quorum.” Taking advantage of the Constitution’s majority requirement for a quorum, as well as long-standing precedents requiring that a member actually cast a vote in order to be counted for quorum purposes, Democrats simply refused to vote. If more than a handful of Republicans were absent, the result would be the absence of a quorum and the inability of the chamber to do business.150 (This was especially vexing to a Republican Party that, as Richard Valelly has demonstrated, hoped to grow its majority in future Houses by enacting legislation providing for stringent federal oversight of Southern elections.)151 In response, in January 1890 Reed ordered the clerk to record the names of those present but refusing to vote and to count them for quorum purposes.152 When Democrats objected vociferously and moved to adjourn, Reed refused to entertain the motion, asserting that “[t]he object of a parliamentary body is action, and not stoppage of action. Hence, if any member or set of members undertakes to oppose the orderly progress of business, even by the use of the ordinarily recognized parliamentary motions, it is the right of the majority to refuse to have those motions entertained, and to cause the public business to proceed.” An appeal of Reed’s ruling was then tabled by a unanimous vote of those Republicans present (and with Reed counting the Democrats who refused to vote for quorum purposes).153 The House subsequently codified these and other anti-obstruction measures (including reducing the quorum requirement in the Committee of the Whole to one hundred members) in the “Reed Rules” of 1890.154 Eric Schickler has described the Reed Rules as “without question one of the most significant events in the institutional development of the Congress,” because “[n]o single change did more to secure majority rule in the House.”155 Democrats campaigned against the Reed Rules in the 1890 elections, and they won decisively. In 1892, the new Democratic majority repealed the Reed Rules, even though doing so meant diminishing their own power as the majority.156 Remarkably, in 1894 Reed, now the minority leader, led an obstructionist campaign with the sole aim of restoring his (anti-obstructionist) rules. Reed won both the policy and the politics: Democrats caved in and reinstated the Reed Rules, and Republicans won the 1894 elections, returning the Speakership to Reed.157

By the early twentieth century, the Speaker’s control of committee appointments, chairmanships, and referrals, combined with his control of floor proceedings via the Rules Committee, made the Speaker immensely powerful. The zenith of the office’s powers came under Speaker Joseph Cannon, a conservative Republican from Illinois, who was speaker from 1903 to 1911.158 A decidedly snippy New York Times profile from 1908 referred to Cannon as “the greatest absolute monarch on earth”: “[I]n Russia, the Czar is hedged about by bureaus; in Persia, the Shah holds his throne by main strength; the President of the United States has to take counsel with Cabinet, Senate, and House, and the boss of Tammany Hall with his district leaders; but the ‘Yes’ of the Speaker of the House of Representatives passes a bill and makes a law, and the ‘No’ kills it.”159 Actual floor proceedings were but a “sad comedy” and an “empty pageant”; the real action took place in “the throne room of Uncle Joe.”160 But pushback was not far off: progressive Republicans joined with Democrats in 1909 to pressure Cannon to create “Calendar Wednesdays,” a procedure whereby, every Wednesday, the standing committees would be called alphabetically and allowed to bring legislation within their jurisdiction to the floor, thereby circumventing the Rules Committee. Calendar Wednesdays proved a disappointment to the reformers, however, as the entire legislative day wound up being consumed by just one or two committee reports.161 In 1910, progressive Republican George Norris of Nebraska rose as a matter of privilege and presented a motion to change the standing rules of the House. A Cannon deputy raised a point of order, insisting that the motion was not, in fact, privileged; after a lengthy debate, the Speaker ruled the motion out of order. Cannon’s ruling was appealed to the floor and overturned by a cross-partisan majority of the House, consisting of nearly all of the Democrats and a sizable number of progressive Republicans. A similar coalition then passed the change to the standing rules.162 The new rule provided that the Rules Committee would be expanded to ten members; it forbade the Speaker to serve on the Rules Committee; and it provided that the members of the Rules Committee would be elected by ballot and would then elect their own chairman.163 In the immediate aftermath of the vote, Cannon pouted that “the assault upon the Speaker of the House by the minority, supplemented by the efforts of the so-called insurgents, shows that the Democratic minority, aided by a number of so-called insurgents … is now in the majority, and that the Speaker of the House is not in harmony with the actual majority of the House.”164 He mused about the possibility of resigning but declined to do so because it might have been taken as “a confession of weakness or mistake or an apology for past actions.” Instead, he announced his intention to entertain at any time a privileged motion “to vacate the office of the Speakership and choose a new Speaker … so that power and responsibility may rest with the Democratic and insurgent Members who, by the last vote, evidently constitute a majority of this House.”165 Democrat Albert Burleson of Texas immediately took Cannon up on the offer, but the progressive Republican “insurgents” were not prepared to turn over control of the chamber to the Democrats: the motion was defeated by a nearly forty-vote margin.166

Cannon did not hold on to the Speakership for long: the Democrats won a decisive victory in the 1910 House elections, and he was forced to hand over his gavel to Champ Clark of Missouri. But it was a much-diminished Speakership that Clark inherited: not only did he not control the Rules Committee but also, beginning in 1911, House rules provided that the members and chairs of all standing committees were to be elected by ballot, not selected by the Speaker.167 In practice, the House moved to a procedure, similar to the procedure instituted by the Senate in the mid-nineteenth century, of simply ratifying committee lists prepared in advance by the parties.168 Republicans soon gave the job of working out committee assignments to a Republican Conference Committee on Committees; Democrats for a long time lodged the power in the Democratic membership of the House Ways and Means Committee, before transferring it to the caucus Steering and Policy Committee in the 1970s.169 Within committees, a strong seniority system soon took hold: the chairman and ranking member were those members of the majority and minority party, respectively, with the longest service on the committee, with the proviso that no one should chair more than one committee.170 And the Rules Committee, freed from the Speaker’s control, became a power center in its own right.171

In the Senate, the most significant procedural innovation of the early twentieth century was the adoption of cloture. Just as a period of heightened frustration with obstructionism in the House had preceded the Reed Rules, so too concerns about obstructionism in the Senate began to increase around the turn of the twentieth century. In the aftermath of a 1917 filibuster of a bill that would have armed merchant ships against German U-boat attacks, the Senate allowed debate to be cut off with a two-thirds vote.172

From the history traced thus far, it is apparent that cameral rules have significant implications, not simply for the distribution of power within a chamber, but also for the power dynamics between a chamber and other constitutional actors. Used effectively, cameral control over internal procedures can build institutional capacity, thus allowing the chamber to compete more effectively in the public sphere, as by, for example, pushing back against budgets or other legislation proposed by the executive. Used ineffectively, however, cameral rules can disadvantage a chamber, allowing other institutions to poach its power. It is to an examination of these possibilities that this chapter now turns.

The Promise of Cameral Organization

We have already seen several examples of how increasing institutional sophistication—what Nelson Polsby called “institutionalization”173—has enabled legislative chambers to assert themselves more forcefully. This is apparent as early as the reign of Henry IV, when the House of Commons used its cameral rules both to maintain deliberative secrecy and to ensure that the Crown would respond to petitions before the House voted on supply. Likewise, many of the innovations of the seventeenth century, ranging from the development of committee structures to the preservation of precedents in increasingly detailed Journals to the attempts to reduce the power of the Speaker through the Committee of the Whole, can be seen as attempts by the House to develop the capacity for greater independence from the Crown. Likewise, in the American colonies, legislative chambers’ insistence on appointing their own Speakers, determining their own meeting places, and setting their own quorums were largely attempts to resist perceived meddling by royal officials and thereby to preserve space for independent legislative action. These concerns were reflected, first in the Declaration of Independence, then in the early republican state constitutions, and finally in various provisions of the federal Constitution.

One of the central lessons to be drawn from this historical development is that legislative houses’ authority over their own rules, procedures, and organization can, if used judiciously, be an important source of cameral power. But, as with the other powers surveyed thus far, the judiciousness of any particular use of the power is highly sensitive to the surrounding politics. The issue of legislative secrecy provides an interesting case study in the ways in which the same institutional imperative can lead to very different policies in different political situations. For the House of Commons, as early as the late fourteenth century and especially in the seventeenth-century conflicts with the Stuart Crown, cameral power was best protected by ensuring secrecy. After all, monarchs could not interfere in business that they did not know was occurring. But when the early American Senate instituted a secrecy regime, it undermined its own power by alienating the public. When it became clear that the Senate was losing public esteem to the more open House, it reversed course.

Nor is openness the only way in which the houses of Congress have attempted to use their power over their own rules to carve out policy-making space. Consider the question of agenda-setting power: because the vice president was made the Senate’s presiding officer, there was a special fear of executive interference. The Senate from its earliest days reacted to this by ensuring the weakness of the chair: committees and their chairs were appointed by ballot from the beginning, and the brief experiment with giving that power to the vice president was quickly quashed. Moreover, the vice president has never exercised significant agenda-setting authority in the Senate. The early House had no such worries—and, in fact, it created structures of deference to the executive, allowing cabinet secretaries to play an important role in the drafting of legislation. But with the development of partisan contestation, the House began to develop its own infrastructure, and, beginning with Clay, it created a strong Speakership to oversee that infrastructure.174 The development of a strong chair in the House served much the same function as the lack of a strong chair in the Senate: both allowed the chambers to resist the intrusion of executive authority into cameral affairs.

The rapid growth of the administrative state in the first decades of the twentieth century posed a new—or, perhaps more accurately, the recurrence of an old—problem for the houses. Just as the chambers in their earliest years lacked institutional infrastructure and were therefore forced to rely on the executive branch, so too the expansion of the administrative state led to the chambers’ having insufficient resources to form an effective counterweight. We saw one manifestation of this shifting institutional balance in chapter 3: the 1921 Budget Act ended the era of congressional domination of the budget process both by giving the White House the authority to set the initial terms of the budget proposal and by enhancing executive institutional capacity, in the form of the Budget Bureau (later OMB). This change was in large part motivated by the recognition that Congress’s piecemeal approach to budgeting was insufficient for the large and growing American state.

Likewise, the expansion of the administrative state put new strains on congressional staff. The Senate Finance Committee had been authorized to employ a clerk starting in the 1840s, and in 1857 that right was extended to all standing committees.175 The House got a later start: it first authorized the Ways and Means Committee to employ clerks in 1856, and other committees were authorized to employ staff at various points throughout the remainder of the nineteenth century.176 In the final decade and a half of the nineteenth century, individual members were permitted to hire a clerk.177 The growth in both the size of Congress itself and the number of staffers led to the construction of the first two congressional office buildings (now called the Cannon and Russell Buildings), both of which opened in the first decade of the twentieth century.178 Nevertheless, congressional staffing remained anemic: committees from both houses frequently “borrowed” staffers from various administrative agencies, a practice that became especially prevalent with the proliferation of committees and subcommittees during the Second World War.179 In just a four-month period at the end of 1944, fourteen Senate committees reported borrowing ninety-five staffers from twenty-five different government agencies.180 These borrowings presented two distinct concerns: first, they suggested that committees were understaffed, and, second, they raised the specter of conflicts of interest. Senator Kenneth Wherry, a Republican from Nebraska, expressed a concern that such staffers were “loyal to the organization” that employed them: “[B]eing employed by a department, to a certain degree they have a loyalty to that department which otherwise they might give to the Senate committee in a study of the problems covered in the investigations.”181 As Wherry’s statement indicates, dual loyalties were a special problem in the context of committees’ oversight functions. Inadequate internal resources were likely to give rise to inadequate ability to push back against the executive.

In response to such concerns about congressional capacity, Congress (by strong, bipartisan majorities) passed the Legislative Reorganization Act of 1946, with the explicit aim of modernizing Congress to allow it to play a more forceful role in the increasingly robust American state.182 The act had a number of goals, but two of the most important were reorganizing committee structures and enhancing staffing in both chambers. On the committee front, the act eliminated more than half of the standing committees in each chamber and (for the first time) formally codified and delineated the jurisdiction of each, including the oversight jurisdiction.183 As for personnel, the law significantly increased the number of staffers for both members and committees, and it increased staffers’ pay.184 As Senator Byrd later noted, Francis Wilcox, a political scientist who in the aftermath of the 1946 act became the first chief of staff of the Senate Foreign Relations Committee, “epitomized the kind of professional civil servant” that the act contemplated.185 Wilcox had originally sought a more modest title for his new position, but Senator Arthur Vandenberg, the committee chairman and a Republican, wanted a title that would “make an impression on [Truman’s] State Department. … [Chief of Staff] sounds bigger and better and stronger. … I want you to be an important figure.”186 Wilcox would indeed be a significant figure in debates over the creation of NATO and the Marshall Plan.187 Or consider the staff that the House Judiciary Committee assembled in 1974 to investigate Watergate. Chairman Peter Rodino, a Democrat from New Jersey, went out of his way to signal independence and fairness by appointing John Doar, a Republican civil rights lawyer, as chief counsel, a move that Patrick Sandman describes as “help[ing to] elevate the inquiry’s credibility.”188 At the same time, by assembling “the largest Congressional investigative staff” in history, Rodino and Doar projected strength and ensured that the White House would not be able simply to outgun the committee.189 Doar in particular is emblematic of a broader post-1946 trend in which both parties—often working together—used their increased committee staff resources to engage in investigations aimed at checking the executive and defending congressional power.190 Nor is the importance of congressional staffing limited to those who work directly for members or committees: the 1946 act also significantly enhanced the nonpartisan staffing of both chambers, directing more resources to both the Legislative Reference Service (now the Congressional Research Service) and the Offices of Legislative Counsel, which provide technical assistance with bill drafting.191

The 1946 act’s reforms were not entirely successful: in what might be termed a Law of Conservation of Chairmanships, the reduction in the number of committees led to a dramatic increase in the number of subcommittees.192 Moreover, not every member or committee took advantage of the new staffing money to hire well-trained experts; some “clung to the old ways, appointing political cronies or low-paid employees of limited capabilities.”193 And a third major category of reforms attempted in the act—reconfiguring the budget process—was more or less stillborn;194 those reforms would have to wait until the 1970s. Nevertheless, the act clearly strengthened both committees in general and committee chairmen in particular, and the result was an increased ability of the chambers to confront the executive.195 As Eric Schickler has noted, “[T]he Act strengthened committee chairs—by bolstering their jurisdictions and providing them with the staff to help formulate policy—making them central actors in the policy process. The executive branch would have to deal with these chairmen as co-equal competitors and partners over the next several decades.”196

If anything, there may have been a concern that the 1946 act made the committee chairs too powerful—one of the goals of the Legislative Reorganization Act of 1970 (which, like the 1946 act, was passed by large, bipartisan majorities) was to curb their power by requiring that committees adopt and publish written rules and by strengthening the ability of committee majorities to circumvent obstruction by the chair.197 The act also contained a number of antisecrecy provisions, providing for greater openness (and broadcasting) of committee hearings and, most importantly, allowing twenty members of the House to demand that votes in the Committee of the Whole be recorded.198 Since most of the floor business in the House in fact takes place in the Committee of the Whole, the creation of a mechanism by which a member’s votes in Committee of the Whole could be recorded was a significant step toward openness. The 1970 act (and subsequent cameral resolutions in 1974 and 1975) also enhanced committee staffing and staff training and gave increased committee personnel to the minority party.199 In addition, it authorized the production of a new compilation of House precedents (the last one having been completed in 1936); it gave new auditing authority to the congressionally controlled General Accounting Office (now the Government Accountability Office), which had been created as part of the 1921 Budget Act; it changed the name of the Legislative Reference Service to the Congressional Research Service and gave it increased responsibilities and staffing; and it authorized the modernizing of the House galleries and the provision of free public tours of the Capitol.200 The 1970 act, though not as ambitious as its predecessor, thus shared some of the same goals: the building of institutional capacity (by increasing committee staff, creating a compilation of House precedents, and bulking up institutions, like GAO and CRS, that aid members in their work) and the attempt to engage more effectively with the public (through antisecrecy provisions and tours).201 Piecemeal reforms throughout the 1970s also built on the 1970 act’s antisecrecy provisions by requiring more committee activities to be open—a development that was brought even further by C-SPAN, which began airing House proceedings in 1979 and Senate proceedings in 1986.202 Both chambers thus rediscovered in the late twentieth century what the Senate had first learned in the late eighteenth: the logic of public engagement pushes toward greater openness.

Perhaps one of the most significant of the 1970 reforms was the attack on the power of committee chairs. These efforts were furthered in both chambers as both parties moved away from strict seniority rules in the 1970s.203 At the same time, the House Rules Committee once again came increasingly under the thumb of the majority party leadership, a process that coincided with the rise of closed and restricted special rules, meant to maintain the leadership’s control over a bill once it reached the floor.204 The increased power of leadership, combined with the diminishment of committee chairs as autonomous power bases, led to greater concentration and centralization of power, especially in the House. The result was a stronger Speaker, who was therefore capable of serving more vigorously as a counterweight to presidents in the following decades.205

Not all of these adventures in cameral procedure were beneficial to their houses, of course. Some were ineffective; others aimed at goals other than increasing cameral power (for instance, some of the minority-empowering reforms); and others still had unintended consequences (as, for example, when the reduction in the number of committees led to the rise of subcommittees). As for antisecrecy provisions, the degree to which openness redounds to the houses’ credit will obviously depend on the extent to which the public likes what it sees. And there is evidence that openness itself has had the unintended consequences of making negotiations more difficult and compromises more elusive.206 Still, many of these procedural changes, like the changes wrought to the budget process during the 1970s traced in chapter 3, had the effect of enhancing congressional standing. Increased resources for committee-based oversight—a key feature of both the 1946 act and the 1970 act—has led to a Congress that is able to monitor the executive branch far more actively, and studies attempting to quantify the level of oversight bear this out.207 Unsurprisingly, congressional oversight is greater under conditions of divided government208—a situation that seems normatively attractive if we understand divided government as indicating a lack of full public trust in either of the political parties (an understanding explored in chapter 2). And the procedural reforms that have led to stronger and more centralized leadership in the chambers have served (as also explored in chapter 2) to combat the president’s advantage of univocality by creating a clear counter-spokesperson.

The Pitfalls of Cameral Organization

Of course, as with every power traced in this book, cameral rulemaking authority can also, if used injudiciously, work to the detriment of the chamber. Consider rules that allow a minority to obstruct the business of the chamber. In some situations, this might be good for the institution: we have seen how Senator William Maclay in 1789 used procedural tactics to slow down consideration of President Washington’s proposed instructions to treaty negotiators. This delay allowed the Senate to consider the matter free from the imposing physical presence of Washington and his secretary of war, which, in turn, gave it the breathing room to critique and alter the president’s proposals.

More sustained obstruction may have the opposite effect, however, allowing other political actors to make a compelling case in the public sphere that they are more worthy of trust than “dysfunctional” legislative houses. As we have already seen, when obstructionist tactics have threatened to undermine a chamber’s effectiveness and public standing—in the House in the 1880s and in the Senate in the first decades of the twentieth century—there has been institutional reform aimed at combatting those tactics (the rise of the Rules Committee and the Reed Rules in the House and cloture in the Senate). In 1975, the Senate engaged in another round of such reform by lowering the cloture threshold to three-fifths of the membership for most matters.209 But the Senate reforms of the mid-1970s backfired: instead of reducing obstruction, they led to the routinization of the filibuster. By the turn of the twenty-first century, it was clear that the filibuster had come to operate as a standing supermajority requirement for doing business, rather than as a debate- or deliberation-forcing device.210 Once again, public discourse began to coalesce around the notion of a hopelessly dysfunctional Senate.211

One significant effect of this routinization of the filibuster was to transfer power away from Congress and to the executive. As the filibuster came to operate as an absolute bar to the passage of measures that commanded the support of fewer than sixty senators, many measures with broad and deep support nonetheless failed to pass. This gave presidents a strong rhetorical ploy: a matter of such importance, they could argue, deserves at the very least an up-or-down vote, but congressional “dysfunction” and “stalemate” have made this impossible, thus necessitating strong executive action.

Consider the fate of legislative attempts to combat global warming. In 2009, after significant arm-twisting by Democratic Speaker Nancy Pelosi, the House of Representatives passed a bill by a vote of 219 to 212 that would have created a “cap-and-trade” system for greenhouse gases.212 Although it enjoyed strong support from President Obama, the bill never received a vote in the Democrat-controlled Senate. When West Virginia senator Jay Rockefeller was asked about the Senate version of the bill (which was sponsored by his fellow Democratic senators John Kerry and Joseph Lieberman), he responded: “I think there is a dominant concern [which is] ‘What’s the point of doing anything without 60 votes?’ … And I think that there’s some feeling that you don’t spend time on the floor trying to figure out if you have got 60 votes. You have to understand before you go to the floor that you have got 60 votes.”213 When asked whether he thought Kerry’s bill could get sixty votes, Rockefeller replied: “I don’t think so. But I think John [Kerry] does.”214 Rockefeller was right, and Kerry was wrong—the sixty votes never materialized, and the bill was never brought to the Senate floor.

But this did not spell the end of the government’s attempt to combat global warming. The Supreme Court had ruled in 2007 that the Clean Air Act required the Environmental Protection Agency to consider whether greenhouse gases constituted an air pollutant that endangered public health or welfare.215 In the waning years of the Bush administration, the EPA was in no hurry to complete this review,216 but the Obama administration issued an endangerment finding in late 2009.217 The threat of EPA regulation had been enough to convince some House members to vote for the cap-and-trade bill, in order to ensure that they had a say in environmental policy.218 Some observers expected a similar dynamic to play out in the Senate.219 But while that motivation was strong enough to secure a House majority, it was not strong enough to secure a Senate supermajority—that is, it was not strong enough to overcome the filibuster.

In May 2010, the EPA issued its first regulation pursuant to the endangerment finding, raising vehicle fuel economy standards.220 The next month, the filibuster again protected executive power when fifty-three senators supported a measure to strip the EPA’s authority to regulate greenhouse gases.221 Because this fell short of the sixty votes needed to end a filibuster, the measure failed,222 and the EPA continues to set government policy on greenhouse gases. Indeed, in October 2015 the Obama administration, claiming existing authority under the Clean Air Act, published the final rule for the Clean Power Plan, a wide-ranging and ambitious regulation aimed at reducing carbon pollution from power plants.223 In the face of congressional inaction, polls have consistently shown high levels of public support for greenhouse gas regulation by the EPA.224

Notice the effect of the filibuster here. By making it significantly more difficult to pass legislation, the filibuster simply shifted the locus of policy making to the executive branch. Rather than have environmental policy made through the process of intra- and intercameral negotiation and deliberation, the policy is now made in its entirety by the EPA. Of course, the EPA has less leeway in regulating than Congress does in legislating, and the courts have not always been entirely hospitable to EPA regulations.225 But they by and large refrained from significant interference with environmental regulations during the Obama administration.226 And this phenomenon is not limited to environmental policy. President Obama, seizing on claims of legislative obstruction, embarked on a wide range of aggressive administrative actions in fields ranging from immigration to education, using the catchphrase “We can’t wait”—and prominent academic commentators have begun to provide theoretical justifications for the claim that congressional obstruction justifies executive aggrandizement.227

Nor is this executive aggrandizement limited to the substitution of regulation for legislation: Senate obstruction also for a time served as a justification for aggressive expansions of the president’s unilateral appointment powers. In April 2010, President Obama nominated Donald Berwick to be administrator of the Centers for Medicare and Medicaid Services, a job with significant responsibilities for implementing the Affordable Care Act, which had been passed the previous month.228 When it became apparent that Berwick’s nomination would be successfully filibustered, the president instead used a recess appointment to install him in the post.229 Similarly, having determined that a nomination of Elizabeth Warren to head the newly created Consumer Financial Protection Bureau would “linger without Senate action for months,”230 Obama instead in 2010 appointed her a special assistant to the president and special adviser to the secretary of the treasury, in which capacity she was in charge of setting up the new agency but did not have to face a Senate confirmation battle.231 A number of Warren’s supporters subsequently urged the president to use a recess appointment to put Warren into the directorship,232 although he ultimately opted to nominate Richard Cordray.233 Cordray, too, was filibustered, and the Senate conducted pro forma sessions in December 2011 and January 2012 in an attempt to prevent a recess appointment.234 President Obama, relying on an opinion from the Office of Legal Counsel, then took the unprecedented step of declaring that a Senate recess existed, the pro forma sessions notwithstanding, and he installed Cordray in the directorship.235 Obama’s public justification for this move was squarely grounded on the filibuster: “For almost half a year, Republicans in the Senate have blocked Richard [Cordray]’s confirmation. They refused to even give Richard an up-or-down vote. … But when Congress refuses to act, and as a result, hurts our economy and puts our people at risk, then I have an obligation as President to do what I can without them. I’ve got an obligation to act on behalf of the American people. And I’m not going to stand by while a minority in the Senate puts party ideology ahead of the people that we were elected to serve.”236 Politically sympathetic commentators were quick to seize on the same rationale: Larry Tribe justified Cordray’s recess appointment on the grounds that the filibuster of nominees created “transparent and intolerable burdens on [presidential] authority.”237 Matt Stephenson more broadly suggested that the Senate should be deemed to have consented to an appointment so long as it did not actively vote down the nominee.238 Note again how much rhetorical work the claim of minority obstruction does here. It would be politically very difficult for a president to recess appoint a nominee who had previously been defeated in the Senate—and, as noted in chapter 4, it would be illegal for a recess appointee to draw a salary under those circumstances. But when the president can claim that his nominees are not even receiving a vote, he is significantly freer to act unilaterally without facing the same degree of political backlash.

In November 2013, the Democratic majority in the Senate, by a vote of fifty-two to forty-eight, successfully appealed a ruling from the chair and established the principle that cloture for all nominations other than to the Supreme Court could be achieved by majority vote.239 The rationale—which supporters called the “constitutional option” and opponents called the “nuclear option”—was that the existing cloture rules were unconstitutional and therefore did not have to be followed.240 As a result, nominees whom the Democratic majority in the chamber wished to prioritize were able to get confirmed.241 This, of course, did not mean that all of Obama’s nominees were confirmed—as Senate leadership made decisions about which nominations to prioritize, some nominees actually faced longer delays and experienced higher failure rates.242 Moreover, one controversial nomination—that of Debo Adegbile to head the Civil Rights Division of the Department of Justice—failed to achieve cloture on the Senate floor, even under the new majoritarian rules, when seven Democrats joined all of the Republican senators in voting against him.243 Although Obama was clearly disappointed—he called the vote “a travesty”244—he did not seek to install Adegbile via recess appointment. Indeed, in the aftermath of the rules change, it appears that Obama ceased making recess appointments altogether.245 This is especially noteworthy because Republicans took control of the Senate in January 2015, thus making confirmation of nominees significantly more difficult. But Obama did not attempt to resort to recess appointments—that is, he reacted to a majoritarian holdup very differently from a supermajoritarian one. Thus, by the time the Supreme Court held, in NLRB v. Noel Canning (discussed in chapter 4), that recess appointments made while the Senate was conducting pro forma sessions (like the one received by Cordray) were invalid,246 Senate rules had already changed so as to make the issue far less politically salient.247

For appointments, then, the Senate has followed the pattern of earlier instances of congressional obstruction: once it became clear that minority obstruction tactics were diminishing the chamber’s power, it acted to limit those tactics and restore its authority. For legislation (and Supreme Court nominations), however, the filibuster remains available as this book goes to press.248 At least a few senators, spurred by the “growing sense that something serious needs to be done to make the Senate more functional, or its public image will continue to decline,” recently proposed further reforms, with a procedural twist.249 A year before the 2016 elections, Senator Lamar Alexander and other Repub-licans (who were in the majority) were working on a proposed package of institutional reforms with a sunrise provision: they would not take effect until January 2017. With neither party particularly confident that it would have the majority then, Alexander’s thinking was that proposed rule changes could be evaluated behind a sort of veil of ignorance, with an eye toward the interests of the institution rather than those of a party.250 Although nothing came of Alexander’s reform efforts in 2015–2016, the fact that the 2016 elections resulted in Republican control of the House, Senate, and presidency, read alongside the historical patterns traced above, would lead us to think that further obstruction-reducing reforms are likely in the short-to-medium term. Alternatively, if unified government does not result in filibuster reform, one would expect the use of minority obstruction to continue to serve as a justification for executive aggrandizement. In structuring its rules so as to allow for indefinite minority obstruction, the Senate costs itself power.

It should be noted that although the executive branch is the most obvious beneficiary of the filibuster, the judiciary may stand to benefit as well. One of the standard defenses of “dynamic” or “updating” theories of judicial statutory interpretation is that legislative inertia prevents Congress from updating statutes itself.251 Of course, some amount of legislative inertia is inevitable in any system, and a great deal more is hardwired into our constitutional structure through the mechanisms of bicameralism and presentment. But the filibuster adds yet another inertial obstacle to the mix: the status quo is insulated against change unless a proposal to alter it can garner the support of a supermajority of the Senate in addition to that of a majority of the House plus the president. To the extent that inertia justifies judicial updating, then more inertia will mean more updating, and Congress will have still less say in the operation of the law.



We can thus see how each house’s authority over its own internal rules can either enhance or diminish its power vis-à-vis the other branches. When that authority is used to strengthen institutional capacity to push back against the other branches and to compete effectively for public support, then it enhances the power of the chamber. But when a house uses its power in a way that leads to a narrative of irresponsibility, gridlock, or dysfunction, then it provides a justification for the other branches to step in and poach congressional power. As we have seen, the other branches have been all too happy to do so.


Conclusion: Toward 
a Normative Evaluation

THIS BOOK HAS BEEN LARGELY ANALYTIC IN APPROACH, offering a new framework for thinking about the American separation-of-powers scheme and arguing that Congress has a powerful suite of tools at its disposal, giving it the potential to engage effectively within that scheme. Through detailed developmental accounts of these tools, it has argued that, used judiciously—which is to say, with real sensitivity to the surrounding politics—they can not only be effective in getting Congress what it wants in the moment, they can also increase congressional power vis-à-vis the other branches in the long run.

But is that really a desirable goal? After all, recent years have seen a rising chorus of criticisms of the American separation-of-powers regime. Prominent scholars tell us that it is a “failure,” 1 having been “overwhelmed … almost from the outset” by the rise of political parties.2 Our politics is alleged to be hopelessly broken, characterized by little more than gridlock and sclerosis. The Madisonian republic is gone; the only question is whether we should make ourselves comfortable with executive dominance3 or come up with some new institutional design.4 If our institutional structure is as defective as these criticisms suggest, then a discussion of how Congress can best engage in the public sphere within the confines of that structure may well seem beside the point—an exercise in rearranging the deck chairs on the Titanic.

Clearly, a different normative evaluation underlies this book. By way of conclusion, then, it may be helpful to pull back the lens to the separation-of-powers system more broadly and offer some general normative thoughts about it. To be clear, these thoughts are meant to be preliminary, and they certainly should not be read as attempting a comprehensive defense, much less a claim that the American separation-of-powers system is optimal (whatever that might mean).5 Rather, my more modest aim here is simply to suggest that the American separation-of-powers system has significant virtues that recent scholarly attacks may have substantially underappreciated. In particular, this conclusion argues that separation-of-powers multiplicity has at least three distinct, but interrelated, virtues: it is more fully representative, more deliberation promoting, and more resistant to assertions of tyrannical or autocratic power than constitutional structures with less built-in capacity for conflict. To the extent that these virtues are indeed characteristic of the system, they are reasons to cheer a more effective Congress, which is to say, a Congress that makes use of the tools discussed in this book to play a robust role in the American governing structure.

Representation

The concept of representation is tremendously complex, and it is well beyond the scope of this brief discussion to attempt anything like a systematic treatment.6 But we can attempt to draw out and evaluate some of the salient aspects of representation under conditions of separation-of-powers multiplicity.

To begin, I take it that any plausible modern conception of political representation must make some reference to the interests of the represented.7 To be clear: I mean “interest” broadly as anything in which a person is interested. This includes material interests, of course, but it also includes policy- and value-based interests. Opponents of abortion have an interest in antiabortion policies even if no one they know has ever had or sought to have an abortion; proponents of increased aid to Haiti have an interest in the aid, even if they’ve never met a Haitian. To focus on the representation of interests is not to take a position on the question of whether there exist public interests that are irreducible to aggregated private interests. Nor is it to take a position on whether the represented are the best judges of their own interests. It is simply to say that, when we speak of representative government—that is, government that makes present in some sense that which is literally absent8—what we expect to be made present is (some conception of) the interests (broadly understood) of the represented.

Second, I take it that Walt Whitman is not the only one who contains multitudes.9 Our interests are plural and frequently incommensurate. My interests may simultaneously include deriving pleasure from eating french fries and enhancing my health and lifespan by losing weight. More exaltedly, they may simultaneously include donating my limited resources to the victims of a natural disaster and saving those resources to pay for my child’s college education. Our interests vary across a number of dimensions, of course, but three of the most fundamental are space, time, and (what for lack of a better term I shall call) principledness. Spatially, my interests radiate outward from the most local (myself, my family, my community) to the global. Temporally, my interests range from the most immediate to the most distant, including those interests that account for unborn generations. On the principledness axis, my interests range from the purely material (my interests in my own safety, comfort, wealth) to the highly abstract (my interest in living in the type of society that I believe to be morally best). My french fry decision involves temporal trade-offs: my immediate gustatory interest conflicts with my longer-term health interest. My decision about whether to send money to disaster victims or save it for my child’s education involves spatial trade-offs: my local interest in the well-being of an immediate family member conflicts with my global interest in alleviating the suffering of strangers. A decision about whether to jump into a fast-moving river in an attempt to save a drowning stranger involves principledness trade-offs: my material concern for my own safety conflicts with my belief that one ought to aid those in dire need. And, of course, a single decision can involve trade-offs on multiple dimensions: the college education versus disaster relief trade-off also has a temporal dimension, insofar as my child’s college education may be years away, but disaster victims will receive the benefit of my donation immediately. And it has a principledness trade-off, insofar as my child’s well-being may be more materially immediate to me than the stranger’s.

Sometimes our various interests will be compatible; sometimes they will be in tension; and sometimes they will be outright incompatible. And we have no widely agreed upon master principle that allows us to assign ordinal priority to some interests over others.10 Even the most dedicated devotee of healthy living is unlikely to think that she should never eat a french fry, and even the most dedicated glutton is likely to recognize some limits. Most of us, of course, fall somewhere in between the health nut and the glutton; given that we will never be able to satisfy all of our interests maximally, we negotiate with ourselves, we make trade-offs, we compromise, and we engage our faculties of practical reasoning to chart a way forward.11 Charles Taylor has compellingly described these trade-offs in narrative terms: we make local, one-off choices between incommensurate goods in an attempt to construct the sort of life that we would like to lead.12

As with my individual interests, so too with our collective interests: we may have interests both in allowing individuals to make their own dietary choices free from government interference and in combatting an obesity epidemic, both in funding disaster relief and in funding college scholarships. And these interests are frequently incommensurate. Our collective interests may be in inherent tension: we value both personal autonomy (which counsels in favor of letting people make their own food choices) and public health (which counsels in favor of some measure of food paternalism). Local interests in enforcing communal standards of behavior may conflict with more permissive norms in the larger communities in which the local community is embedded. For that matter, the same community may be devoted both to certain standards of behavior and to a libertarian conception of the role of government. In other contexts, it may be resource scarcity that causes a tension to arise: there simply may not be enough money available fully to fund both college scholarships and disaster relief. And, of course, there are interaction effects between values and resources: how much money is “available” for collective purposes itself involves a trade-off between our immediate interests in low taxes and lavish government spending and our longer-term interests in fiscal sustainability.

And there is no a priori determinable rule for resolving these conflicts—almost no one would seriously advocate always choosing the immediate over the long term (or vice versa) or the global over the local (or vice versa) or the principled over the material (or vice versa).13 The political community, like the individual, must use its practical reasoning to negotiate these trade-offs. It, too, must construct a collective self-identity by choosing among incommensurate goods.14 It too, to return to Taylor’s formulation, must decide what sort of (communal, political) existence it wishes to have.

While as individuals we may figuratively contain multitudes, as a polity we literally do. This, of course, adds a new dimension of complexity to our attempts to figure out what to do—we now have to contend, not only with each individual’s trade-offs, but also with how to make trade-offs between the competing interests that different people have and the very different lives that they seek to lead. Fortunately, along with this new complexity come new resources for addressing these trade-offs. Specifically, we can attempt to structure our institutions of collective decision making in such a way as to help us engage in collective practical reasoning. We can attempt, that is, to shape our institutions in such a way as to have them represent what are likely to be some of the different facets of our collective interests.

While no institutional arrangement could possibly hope to capture all of our collective complexity—and while I do not claim to know how we would determine an optimal set of institutional arrangements—the American separation-of-powers regime, with its multiplied, overlapping, and nonhierarchical authority claims, does a pretty good job of fostering collective practical reasoning under conditions of multiple and incommensurate interests. Consider the ways in which the constituencies and timetables of the different national institutions, discussed in chapter 2, map onto different points along the axes of our interests. The House of Representatives, elected from the smallest constituencies15 and facing the voters at the most frequent intervals,16 is best suited to represent our (relatively) local and (relatively) immediate interests. A small but geographically concentrated group can generally be assured of at least the attention, if not the wholehearted fealty, of its representative. And an interest group or movement that arises quickly (think of the rise of the Tea Party in 2009) can make its impact felt quickly as well (think of the 2010 congressional elections). Moreover, as chapter 8 traced, the cameral rules and practices of the House have developed with an emphasis on expediting the passage of measures favored by the majority party, which tends to promote a discourse centered around efficiency and inevitability, with much of the actual argumentation taking place within the majority party caucus. The Senate, of course, is very differently organized, with larger, statewide constituencies17 and six-year terms.18 Importantly, those six-year terms are staggered, with only a third of the chamber up for reelection every two years. This means that a flash-in-the-pan movement might be able to capture the House and a number of Senate seats, but unless it persists, it will not be able to capture a Senate majority. The Senate as a body is thus institutionally structured to focus on longer-term and geographically larger and more general interests. Moreover, the Senate’s smaller size and tradition of unlimited debate (also discussed in chapter 8) may tend to promote a more wide-ranging discourse, with greater necessity of persuading across party lines.19 The president has a nationwide constituency (as refracted through the odd prism of the Electoral College), a four-year term, and a two-term limit.20 The presidency is thus structured to be responsive to the geographically widest concerns and medium-term temporal concerns in the first term, shifting to much longer-term concerns (“legacy” is the word often used) in the second term. This also means that second-term presidents are better able to move somewhat toward the abstract-principle end of the principledness spectrum. Finally, the federal judiciary has its own distinct institutional structure.21 Nominated by the president and confirmed by the Senate, federal judges must be acceptable to actors representing a nationwide constituency; yet judges tend to resist the formulation that they, themselves, have a constituency, instead claiming fidelity to the law.22 Of course, the law is not something wholly distinct from politics; rather, courts are themselves political actors, broadly understood. Nevertheless, widely shared norms and practices of legal discourse and argumentation do constrain judges in ways that they do not constrain presidents or members of Congress,23 forcing them to speak a certain sort of language of principle.24 And, of course, judges have good-behavior tenure,25 which may allow them to take a temporally longer view of things—although good-behavior tenure should certainly not be confused with complete disregard for public opinion, as the discussion of the healthcare cases in part I stressed.26

In short, the four major constitutional actors—House, Senate, president, and courts—are structured to be responsive to different sets of interests held by the public, varying across space, time, and principledness. To the extent, then, that chapter 1 was correct in describing our separation-of-powers regime as one in which claims of institutional authority multiply and overlap in a nonhierarchical order, what we have are institutions, each of which represents some part of our collective interests in all of their incommensurate complexity, empowered to fight it out with one another in the making of national policy.27 House members whose two-year terms serve to focus their attention on the immediate public mood must negotiate with senators who will have to face the consequences of policy choices four years later, as well as with a president who may be focused on his historical legacy. Controversial policies are then likely to face judicial challenges, and the judges are made to juggle their long-term jurisprudential goals against the constraints on their decisions imposed by the forms of legal discourse and the need to maintain the conditions of their public legitimacy. Policy choices that survive this gauntlet are unlikely to reflect the “pure” perspective of any of these actors. Just as in making choices about how to lead our individual lives we negotiate between short-term and long-term, local and global, materially concrete and abstract interests, so too in our collective political life the clash between these institutions ensures that various points along the various dimensions of our collective interests are all represented. Again, there is no hierarchical ordering, nor should there be. We do not always prefer the short term over the long term (or vice versa), nor do we always prefer the global over the local (or vice versa), nor do we always prefer the abstractly principled over the immediately material (or vice versa). These different institutions, representing these different aspects of our plural and frequently incommensurate interests, negotiate and compromise locally, policy choice by policy choice, in the process constructing and ratifying a collective identity.

In order for these representational benefits to accrue to the polity, the different constitutional actors must be willing to press—albeit judiciously—their distinct representational claims. Assertions that actors should categorically refrain from using the tools available to them in interbranch confrontations become claims that some other actor’s form of representation should be absolutely prioritized over theirs. Consider the claim, encountered in chapter 4, that the Senate should consider only “qualifications,” not “ideology,” in confirmation battles. As we have seen, this reduces to a claim that appointee ideology should be unilaterally determined by the president. Or consider the claim that it is categorically improper for members of Congress to spill “state secrets,” which (as we saw in chapter 6) allows the executive a free hand in unilaterally constructing our national security interests. Or consider the claim, encountered in chapter 5, that the houses of Congress should always turn to the courts to enforce subpoenas against a recalcitrant executive, a claim that allows the judiciary to position itself as the only “grown-up” branch in the constitutional room. In each of these cases (and many more that we have seen throughout the book), the claim that Congress ought categorically to renounce aggressive uses of its constitutional tools as against the other branches amounts to a claim that the other branches’ modes of representation ought to be given lexical priority over Congress’s. Such arguments seek to reduce multiplicity to a hierarchy, and in doing so they seek to flatten the represented interests into a single spatial, temporal, or discursive type. But to the extent that we understand our collective political interests to be frequently incommensurate and resistant to hierarchicalization, we should prefer a multiplicity-based separation-of-powers system. That is, we should prefer a political process that represents our interests in their spatial, temporal, and discursive complexity, recognizing that there is no a priori hierarchy of them, but rather forcing them to compromise in a manner analogous to the compromises that individuals work out among them in making decisions on a daily basis.

Deliberation

A second virtue of the multiplicity-based separation-of-powers regime is that it helps to promote public deliberation on matters of policy. This is related to, but distinct from, the representativeness virtue. Just as chapter 1 argued that political power is largely endogenous to politics, this section argues that political interests are always, at least to some extent, endogenous to politics. Conflict in the public sphere can be enlightening, both increasing the salience of policy disagreements and allowing all sides to be heard.

Mariah Zeisberg and Jeff Tulis have properly emphasized the ways in which our separation-of-powers regime can enhance deliberation among different governmental actors.28 Tulis notes that the branches are structured so as to “behave and ‘think’ quite differently from each other.”29 Zeisberg elaborates: “Each branch can be expected to express different understandings on how [governmental] power should be used; likewise, each branch is required to grapple with the perspectives of the other branches if it cares about seeing its visions enacted. This grappling creates the possibility of interbranch deliberation, and that interbranch deliberation is a crucial component … in the right functioning of the American constitutional polity.”30 This interbranch “grappling”—which takes place through both word and deed31—generates “continuous public assertions of disagreement with public policies,” which, in turn, “help to reveal the truth about the common good.”32 This is all quite right as far as it goes: the expression of diverse viewpoints enhances the quality of deliberation.33 The expression of nondiverse viewpoints, by contrast, can have the opposite effect, further polarizing discussants.34 Precisely because of the different temporal, geographic, and role-based scopes of representation discussed above, the American Constitution makes it more likely that the government as a whole will be ideologically diverse. That is to say, the “grappling” between the House, Senate, presidency, and courts is likely to result in the expression of diverse views, which, in turn, is likely to enhance the quality of deliberation among those institutions, as compared with institutional structures that do not foster such diversity. In this regard, consider the ways in which congressional pushback against the activities of the intelligence agencies, traced in chapter 6, has led to greater oversight of, and stricter limitations on, those agencies.

But we can go even further: precisely because institutional actors must make arguments to the American public if they are to win an interbranch battle, arguments between the branches can enhance the quality of public deliberation as well.35 Recall that the Bork hearings, discussed in chapter 1, moved public opinion, not just opinion within the Senate. In watching the nightly television news or reading the morning newspaper, Americans were exposed to the arguments made both by supporters and by opponents of the Bork nomination, and our regime of separated powers gave both supporters and opponents institutional platforms from which to make their arguments. Supporters, led by the White House, insisted that Bork was eminently qualified and possessed an attractive judicial philosophy; opponents, based largely in the Democratic-controlled Senate, claimed that he was an out-of-touch extremist. Debates about broad constitutional philosophy, about the proper role of judges, and about specific legal issues were aired in detail. The more they were talked about in the Senate—and the more heatedly they were talked about—the more it signaled to the press that it should report on this and to the public that it should pay attention. And as the public learned more about Bork, it came to oppose his nomination in higher numbers. Clearly, the debates taking place within the Senate and between the Senate and the White House, as filtered by the media, were influencing public debate. The public debate, in turn, influenced the Senate debates, emboldening opponents of the nomination. In the end, the nomination was defeated—and the public deliberation fostered by the separation of powers was largely responsible.

Tyranny Prevention

The final virtue of the multiplicity-based conception of the separation of powers is also perhaps the most familiar. The multiple, overlapping, and nonhierarchical authority claims that the American constitutional regime fosters help to ensure that no one branch is able to exert tyrannical control over the nation. Again, the reasoning sounds in each branch’s interactions in the public sphere: by encouraging conflicting claims of authority, the Constitution allows the people to choose their champion, thereby empowering that branch at the expense of the others. Political actors who want to maintain or gain power are thus incentivized to compete for the affections of the people from their various institutional bases. The result is likely to be an equilibrium in which no actor is able to exercise tyrannical power.

The multiplication of power centers as a means of keeping power in check was a central structural strategy of the Constitution’s drafters. In the context of federalism,36 Alexander Hamilton explained that, “[p]ower being almost always the rival of power, the general government will at all times stand ready to check the usurpations of the state governments, and these will have the same disposition towards the general government. The people, by throwing themselves into either scale, will infallibly make it preponderate.”37 Madison concurred, writing that, if “the people should in future become more partial to the federal than to the State governments, the change can only result from such manifest and irresistible proofs of a better administration as will overcome all their antecedent propensities. And in that case, the people ought not surely to be precluded from giving most of their confidence where they may discover it to be most due.”38 And James Wilson told his fellow delegates at the Constitutional Convention that “[a] private citizen of a State is indifferent whether power be exercised by the Genl. or State Legislatures, provided it be exercised most for his happiness.”39 Wilson accordingly thought that the states and the federal government would view each other “with the eye of a jealous rival.”40

Likewise, in the separation-of-powers context, “[a]mbition must be made to counteract ambition.”41 Accordingly, the Constitution’s “constant aim is to divide and arrange the several offices in such a manner as that each may be a check on the other—that the private interest of every individual may be a sentinel over the public rights.”42 Note that for the separation of powers to produce this virtuous effect it is not necessary for the branches actually to engage in constant conflict: as chapter 1 emphasized, the multiplicity-based separation-of-powers system privileges judicious, rather than maximal, combativeness—and negotiation and compromise are often the judicious path. Nor is it necessary to posit that an individual’s primary loyalty is to her branch: as chapter 2 emphasized, the separation-of-powers structure provides institutional homes and tools for actors to use in the process of publicly contesting for decision-making authority, regardless of what actually motivates them to engage in that contestation.43 The tyranny-prevention argument simply presupposes that there is likely to be some actor, or group of actors, motivated by something—whether it be their own power lust, partisan animosity, ideological disagreement, a genuine attachment to a certain balance of institutional powers, or anything else—that will seek to oppose other political actors attempting to maximize their own powers. The fact that the American separation-of-powers system multiplies the opportunities for tension and conflict means that there will often be an institutionally housed actor with the motivation and the means to oppose other actors.44 When this is the case, any actor attempting to aggrandize her power beyond tolerable limits can expect to find herself opposed by other actors, with their own constitutional tools at their disposal. If those actors are housed in Congress, those tools will range from tugging on the purse strings to impeachment to spilling state secrets—in short, the powers described in parts II and III of this book.

(In)Stability and (Un)Predictability

The obvious rejoinder to this normative defense of the multiplicity-based separation-of-powers regime is that it is all quite messy. It undermines stability and predictability, important legal values. Indeed, Larry Alexander and Fred Schauer base their defense of judicial interpretive supremacy—an antithesis of the multiplicity-based understanding—entirely on the supposed need for authoritative settlement of constitutional questions.45 And it cannot be denied that stability, predictability, and certainty have significant legal appeal. They can be efficiency enhancing (for example, we might be more willing to engage in mutually beneficial transactions when we can be certain of the background rules against which those transactions will be judged)46 and fairness promoting (for example, we may consider it fundamentally unfair to hold people accountable for violating legal rules of which they lacked reasonable notice).47 But these virtues of certainty and stability may be overstated,48 and there may be other values served by uncertainty, instability, and unpredictability.49

In the context of the separation of powers, the efficiency and fairness concerns that tend to favor a highly stable and certain regime are relatively weak. A person who has been deprived of liberty or property when it was not possible for him to discover in advance the legal rules governing his conduct presents to most of us the very paradigm of injustice; his case is literally the stuff out of which Kafkaesque nightmares are made.50 Josef K’s experience—unable to determine either the substantive law he is charged with violating or the procedures by which his case will proceed—strikes at the very heart of his autonomy, and this steady erosion of his moral personhood can end in nothing but his death. By contrast, institutional actors whose powers are subject to the play of politics have a significantly weaker pull on our sympathies. A president whose nominees are subject to more strenuous questioning than another president’s or a House majority that finds itself with relatively weaker bargaining power over spending priorities than previous majorities enjoyed does not seem to present us with a grievous wrong—especially if we are aware of the historically contingent nature of these relationships, as traced in parts II and III. This is because we tend to view the distribution of governmental power in instrumental terms: we ask whether a certain distribution of authority makes us a better- or a worse-governed polity. This is not to deny that political actors may feel unfairly treated at times—one certainly suspects that Robert Bork did. It is simply to say that when the issue at hand is the distribution of governmental authority, we tend to regard the fairness concerns of the participants as significantly less important than the good-governance concerns of the polity at large. Fairness concerns are thus less compelling in the separation-of-powers context than in, say, the criminal-law or tort-law context.

Likewise, efficiency concerns are weaker in this context than they are in, say, contract law, because the goal of the allocation of governmental authority is not to facilitate private exchanges among the actors. The aim is not to smooth the way for a mutually beneficial transaction between Congress, the president, and the courts. Rather, it is to foster the sort of representation and interbranch deliberation that will result in better governance for the nation as a whole. As chapter 1 highlighted, inefficiencies and redundancies are deliberately built in, as a means of promoting the opportunities for interbranch tension and conflict. Ours is an intentionally inefficient system.51

It is true, of course, that these inefficiencies, especially when they manifest in outright interbranch hostility or seemingly implacable obstruction, can appear unattractive. Indeed, complaints about gridlock, sclerosis, and petty squabbling abound. This is nothing new—Machiavelli devoted a section of his Discourses to refuting “those who allege that the republic of Rome was so tumultuous and so full of confusion that, had not good fortune and military virtue counterbalanced these defects, its condition would have been worse than that of any other republic.”52 Machiavelli, to the contrary, insisted that “those who condemn the quarrels between the nobles and the plebs, seem to be cavilling at the very things that were the primary cause of Rome’s retaining her freedom, and … they pay more attention to the noise and clamour resulting from such commotions than to what resulted from them, i.e. to the good effects which they produced.”53 Indeed, it was precisely the “clash” between the interests of the two classes that was responsible for “all legislation favourable to liberty.”54 Or, in Jeremy Waldron’s perceptive summary, we should not be “fooled into thinking that calmness and solemnity are the mark of a good polity, and noise and conflict a symptom of political pathology.”55 Conflict, tension, and tumult may be precisely what produces good government; easy, authoritative resolution may be the mark of dysfunction.

Why is this? The simple answer is that, in a diverse political community, politics is our peaceable means for dealing with deep and persistent conflicts. As Bernard Crick has suggested, politics is “the activity by which differing interests within a given unit of rule are conciliated by giving them a share in power in proportion to their importance to the welfare and the survival of the whole community.”56 Importantly, as we have seen, those interests are frequently incommensurate. Politics therefore both “arises from the problem of diversity, and does not try to reduce all things to a single unity.”57 Politics thus necessarily involves opposition; the elimination of opposition is not political rule but rather autocracy.58 But if we abjure autocracy and instead seek to use our collective practical reason to navigate among and negotiate between the different, and often incommensurate, interests in the polity—that is, if we are to engage in politics—then we must accustom ourselves to messiness and discord. As Robert Post has put it, politics inevitably “appears anarchic and disorganized. That is because politics is the practice we use when we agree to continue to disagree.”59 Stability and predictability in politics can be achieved only by repressing that disagreement, which is to say, only by repressing the underlying diversity of interests in the polity. Or, to put it differently, insofar as the Constitution “proliferat[es] the modes of representation governing normal politics”60 because of its judgment that “no legal form can transubstantiate any political institution of normal politics into We the People of the United States,”61 it also deliberately and necessarily proliferates the points of tension and conflict, noise and clamor.



The tools analyzed in this book allow Congress, its houses, and its members to make their noise and take part in the general clamor. As we have seen throughout, institutional authority is something built by successful public engagement through time. It neither arises nor disappears instantaneously. Congressional authority at any particular historical moment is in part a function of the success or failure of Congress’s public engagements in past historical moments and in part a function of how adroitly congressional members and leaders make use of historical reservoirs of authority in the present to create a future congenial to them. This requires the skillful deployment of political judgment both in evaluating the political circumstances and in crafting public engagement that suits those circumstances while furthering the actor’s goals. For a member of Congress, this means not only having a holistic sense of the suite of powers available to the institution but also understanding that they are a suite, that any one of a number of different tools, deployed more or less vigorously, might conduce to the desired end.

We have seen Congress use its tools effectively in a number of instances across American history, ranging from pulling on the purse strings to bring some administrative agency into line, to using the appointments process to force substantive concessions from the executive, to changing institutional rules in order to enhance its capacity to oversee and confront the other branches. We have also seen numerous ill-advised uses of congressional power, ranging from ineffectual budget brinksmanship, to turning to the courts to enforce contempt citations, to encouraging a reputation for institutional venality by failing to discipline members. The fact that we have found examples of both effective and ineffective engagement ranging across the breadth of American history should further demonstrate the point, first advanced in chapter 2, that claims that Congress is somehow structurally doomed to be the least effective branch are mistaken. Congress has all the institutional powers it needs to allow it to play a vigorous role in American governance. To the extent that we care about collective self-government, these powers, and their judicious use, are something to be celebrated.
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