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			Praise for Bargaining for Advantage

			“Readers interested in developing or refining their negotiation skills should run, not walk, to the nearest bookstore for a copy of Bargaining for Advantage. . . . It belongs on any list of required reading for practitioners or educators in the field of negotiation and is also highly recommended to the general public.”

			—Alternative Dispute Resolution Report

			“Bargaining for Advantage [is] outstanding.”

			—Timothy Ferriss, author of The 4-Hour Workweek

			“Not only is Professor Shell’s book one that no business man or woman should overlook, it is also very readable and enjoyable . . . regardless of what business you’re in, this is one of those invaluable tools to make use of over and over again.”

			—The Update

			“Whether you’re buying a car, trying to get the kids into bed, or brokering a major business deal, Bargaining for Advantage teaches you to think on your feet and discover imaginative ways to come to terms with anyone.”

			—Laurie Calkhoven, editorial director, The Money Book Club

			“Articulate, well-researched and tightly organized. . . . A smart, readable, helpful and nicely different take on negotiations.”

			—The Pennsylvania Gazette

			“A new book that could really shift your sensibilities about the art of negotiation—taking out the mystery and replacing it with a success ‘toolbox.’ . . . A volume that gives direct and practical fundamentals to becoming an effective bargainer in any situation.”

			—Business Digest

			“When it comes to negotiation, Richard Shell at Wharton is the best. His book and workshop show how to play the game without giving up your self-respect or threatening the other party’s self-esteem. Bargaining for Advantage is a must for everyone who wants to feel more comfortable and effective at the bargaining table.”

			—Max J. Garelick, former president and CEO, Perry Ellis International

			“Packed with well-selected examples of negotiating strategies from the business world and fascinating cultural observations, Bargaining for Advantage details every aspect of the fine art of negotiating. Should be required reading for anyone who is about to make a deal.”

			—Ann McLaughlin Korologos, Board of Trustees, the RAND Corporation

			“Wise, persuasive, and entirely readable, Bargaining for Advantage provides practical step-by-step advice for negotiators who want to bargain effectively without compromising themselves or their values.”

			—Michael Wheeler, Harvard Business School, former coeditor of The Negotiation Journal

			“Tightly written, entertaining, and smart, Richard Shell’s Bargaining for Advantage is a must read for anyone seeking greater insight into the art and science of negotiation.”

			—Judith Rodin, former president, University of Pennsylvania and the Rockefeller Foundation

			“Richard Shell’s book is the first step toward going into a negotiation with confidence. His logical and specific advice is extremely helpful for any businesswoman trying to succeed in a negotiation with both skill and grace.”

			—Hilary B. Rosen, partner, SKDKnickerbocker

			“Richard Shell is known to be a star teacher of negotiation. His expertise comes through in this book . . . a wonderful integration of practical advice that will be useful to all readers.”

			—Max H. Bazerman, Jesse Isidor Straus Professor of Business Administration, Harvard Business School

			“Shell’s insights as a scholar, and his years of experience as a negotiation teacher at one of the world’s leading business schools, come together on every page of this very readable book. The writing is clear; the ideas are sound; and the narrative is crisp and compelling. The book is rich in cogent observations and vivid examples that help connect academic bargaining concepts to the real-world arenas in which they play out.”

			—Stanford University professor Roderick M. Kramer in The Negotiation Journal

			“This is my favorite negotiation book, period. It synthesizes the principled negotiation of Getting to Yes with the psychology of human influence.”

			—Babak Nivi, founder, Venture Hacks

			“Combining a gift for entertaining and illustrative examples from his experience with extensive and well-documented research, Professor Shell creates a negotiations guide filled with practical advice. . . . A first rate work for the new negotiator and a valuable reference for any negotiator working to enhance their knowledge and skills in the field.”

			—John Baker, The Negotiator Magazine

			“Bargaining for Advantage turns negotiation into an easy-to-understand process that any founder can effectively apply to a startup’s negotiation.”

			—George Lovegrove, Medium.com

			“No matter what you do for a living, good negotiation skills help you reach your goals quickly. Bargaining for Advantage will help you identify your negotiating style, strengths and weaknesses, identify your bargaining goals, and teach you useful tactics for getting the most out of your negotiations.”

			—Josh Kaufman, The Personal MBA list of “99 Best Business Books”

			“Shell’s book is excellent . . . a fine crop of new ideas, all presented in an enjoyable style. It provides [a negotiator] with a system for categorizing and digesting the bewildering mass of information that comes at her in the course of a complex negotiation.”

			—John Richardson, Harvard Negotiation Law Review
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			When I published Bargaining for Advantage in 1999, I hoped it would provide a real-world, research-based guide to the way skilled negotiators make deals. At the time, the most popular negotiation books, such as Getting to Yes, were coming out of law schools and were more about resolving disputes than the rough-and-tumble world of bargaining. Meanwhile, the best negotiation research was being conducted in business schools and social psychology departments, but there had been few efforts to integrate what scholars were discovering into frameworks that frontline negotiators could use to improve actual practice. Finally, inspired by Professor Robert Cialdini’s remarkable book Influence: The Psychology of Persuasion, I saw an opening to write a negotiation book that would combine social scientific research with great storytelling. I took a deep dive into business history and came back with the best negotiation examples I could find to use as illustrations.

			The experiment worked. The book went from hardcover to paperback and, in 2006, to a second edition. This revision allowed me to include my Bargaining Styles Assessment Tool, a personality profiler I use in the Wharton School’s executive training programs. It also gave me the opportunity to update the social science research and address some additional specialized topics, such as the roles of gender, culture, and communications technology in negotiations.

			Now, over a decade later, the continued popularity of Bargaining for Advantage has prompted demand for a third edition. As before, I welcome the chance to update both the research foundations and real-world business examples on which the book rests. I have also included new studies from neuroscience and cognitive psychology and have purged now-outdated references to bygone technology and industries. In addition, I have responded to reader requests by shortening a few of the chapters to make room for an entirely new one on breaking through impasses, a topic designed to help negotiators cope with emotional conflict spirals, disagreements over principles, and bad behavior by bargaining bullies. It is up to the reasonable people in the room to get deals back on track when they run off the rails. I hope this chapter provides them with useful tools for doing so.

			A decades-long project like this is a collective effort. First and foremost, enduring credit for its success—from first edition to third—goes to my wife, Robbie, for her patient support, expert editing, and high standards for writing clear, understandable prose. Second, thanks to my literary agent Michael Snell, who encouraged me to write this book in the first place and patiently nudged me to take on subsequent editions as each opportunity presented itself. My publisher started out as Viking Press, and I was the beneficiary in 1999 of expert guidance by one of the best in the business, Jane von Mehren. Penguin has published the subsequent paperback versions, and I am grateful to my new editor, Sam Raim, for his close readings and thoughtful suggestions for this third edition. I also want to acknowledge the many readers and fellow negotiation teachers who kindly offered suggestions for improving the text. Special thanks go to Vikram Bhargava, now a professor himself, who was a doctoral student and teaching assistant in Wharton’s Legal Studies and Business Ethics Department when this third-edition project began. He spent several months surveying readers for input and provided invaluable suggestions himself. In addition, I am grateful to my negotiation instructor colleagues, who have always inspired, challenged, and encouraged me. These include Larry Susskind (MIT), Len Greenhalgh (Dartmouth), the late Howard Raiffa (Harvard Business School), Max Bazerman (Harvard Business School), and Roy Lewicki (Ohio State University). In addition, David Johnson (Stanford Law School), Michael Wheeler (Harvard Business School), and George Siedel (University of Michigan Ross School of Business) have been supporters in ways large and small, and have now led the field into the online learning space. A special thanks goes to Chris Guthrie, currently dean of Vanderbilt University Law School, whose influential book review of Bargaining for Advantage many years ago introduced it to law school audiences. At Wharton, I salute Peter Cappelli, Cade Massey, Sarah Light, Maurice Schweitzer, Rachel Arnett, Ken Shropshire, Alan Strudler, Eric Max, Ed Bergman, and Jennifer Beer, all of whom have contributed to my negotiation classroom work. I am especially indebted to Cade Massey, my inspired (and inspiring) faculty partner at the Wharton Executive Negotiation Workshop, and to Rachel Arnett, who deepened my understanding of the gender/negotiation research for this edition.

			In a world even more crowded with negotiation books than it was in 1999, I am delighted that Bargaining for Advantage has retained its relevance and traveled so far in its many foreign-language editions. You, my readers, are responsible for this. For your continued support, I can only say thank you. I sincerely hope this latest edition guides you to greater effectiveness in every negotiation.

			—G. RICHARD SHELL
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			At the Wharton School, I teach negotiation to some of the best and brightest professional people in the world. I have trained everyone from CEOs and university presidents to navy SEALs and FBI hostage negotiators. I also helped to negotiate programs that have transformed the University of Pennsylvania’s relationship with its surrounding Philadelphia neighborhoods and spearheaded academic initiatives within both Wharton and Penn. But despite these credentials, I have to admit that bargaining can still make me a little anxious. In fact, sometimes I do not even realize I am negotiating at all—until it is too late.

			For example, I was once sitting at the dinner table with my family when the telephone rang. I answered. It was a neighbor’s teenage daughter, Emily.

			“I’m raising money for our school softball team so we can take a trip this winter to play in a tournament,” she explained. “We’re selling citrus fruits like oranges and grapefruits. Would you like to buy some?”

			We were friends with Emily’s family and had known her since she was four. Naturally, I wanted to help out.

			“Tell me about it,” I said.

			She explained the various packages and prices: eleven dollars for the small sampler, twenty for a package with more grapefruit, thirty-five for the grand collection. I found myself wondering where we were going to store thirty-five dollars’ worth of citrus fruit.

			“OK,” I said at the end of the pitch. “I’ll take the eleven-dollar package.”

			Just then my wife, Robbie, got my attention. “Ask Emily about the guinea pig!” she said. I looked puzzled.

			My older son, Ben, joined in a little more loudly: “Ned’s guinea pig,” he explained. “See if she can take care of Ned’s guinea pig this weekend while we’re away.” Our eight-year-old had recently acquired a pet guinea pig that needed a sitter for the fast-approaching Thanksgiving weekend.

			“Ah!” I said. I got back onto the phone. “Are you going to be here this weekend?” I asked.

			“Yes,” came the reply.

			“Could you take care of Ned’s new guinea pig for us? We’ll be in New York and need to find her a home.”

			“No problem,” she replied brightly. Then she went on without missing a beat: “In that case, do you think you could buy the twenty-dollar package?”

			It was my move. “Sure,” I said with a laugh. “We’ll take the twenty-dollar package.”

			Negotiations—from the megamergers on Wall Street to everyday encounters at home—take unexpected turns and involve high stakes so often that graduate professional schools all over the world offer popular, semester-long courses on the subject. Why? Because students entering professional life—whether in business, law, medicine, education, politics, or public administration—are anxious about negotiation and want to improve their skills. They know they will face all sorts of negotiation challenges in their future roles as business and professional leaders, and they want to replace their anxiety with greater confidence.

			It’s a smart investment because anxiety hampers negotiation performance in predictable ways. It interferes with your ability to think on your feet and narrows your perspective about the problem you are solving. Most critically, anxiety leads many reasonable people to seek simplistic answers to the question “How should I negotiate?” They grasp at phrases like “win-win” and “win-lose,” hoping these formulas will explain what negotiation is about. They hope a single, one-size-fits-all strategy will give them a feeling of control over the process.

			But these attempts to simplify negotiations don’t work. First, from a strictly rational point of view, all deals that close are win-win deals. The two sides would not agree to a proposal unless they thought agreement was better for them than no deal. Second, “win-lose” is often just a label people give a deal when they don’t like the way the other side treated them. It is a loser’s lament based on perceptions rather than objective facts.

			Finally, those of us who study negotiation for a living know that all-purpose strategies are illusions. There are too many situational and personal variables for a single strategy to work in all, or even most, cases. And these variables shift at light speed. Modern neuroscience teaches us that humans experience a unique emotional moment every 125 milliseconds, and each such moment is immediately followed by an impulse to act on that emotion in some way. In negotiations, these emotions can be especially strong, causing people to lose their composure and misinterpret others’ motives.

			By studying the process and consciously practicing in low-risk situations, you can learn to control your own reactions and gain more insights into how other parties are seeing the situation. This book will help you begin that journey by presenting you with reliable, tested knowledge about negotiation. The deeper understanding you find here will move you beyond simplistic mantras to greater mastery of the process. You will learn how to adapt to different people and situations while maintaining your ethics and self-respect.

			Look Inside Your Toolbox: It’s Your Move

			There is a wealth of social science knowledge about negotiation, but it is relatively inaccessible. Negotiation scholars publish their findings in academic journals and books that most real-world negotiators do not read. Meanwhile, when it comes to the many how-to guides on bargaining, it is hard for people to sift the good advice from the bad. Just because a technique works well for a celebrity or professional sports agent does not mean it will work for you.

			This is why I wrote Bargaining for Advantage. In my work at the Wharton School, I constantly canvass the academic and popular literatures on bargaining in search of ideas that dependably help people achieve superior results at the bargaining table. Then, in my courses and writings, I organize this knowledge so busy people can use it.

			My approach to negotiation starts with you. My own experience and a lot of research tell me that you already have what it takes to be a highly competent negotiator. You have a set of tools in your personal negotiation “toolbox.” The same basic communication and cognitive skills that got you where you are today—advancing toward your personal and professional goals—are the ones you need to negotiate effectively. And everyone—regardless of their current skill level—can improve their performance by identifying their strengths and weaknesses, planning more carefully, and sharpening their tools through practice.

			Many people are naturally accommodating and cooperative; others are basically competitive; some are equally effective using either approach. But there is only one truth about a successful bargaining style: To be good, you must learn to be yourself at the bargaining table. Tricks and stratagems that don’t feel comfortable won’t work. Besides, while you are worrying about your next tactic, the other party is giving away vital information that you are missing. To negotiate well, you do not need to be tricky. Instead, you need to focus on being alert and prudent. The best negotiators play it straight, ask a lot of questions, listen carefully, and concentrate on what they and the other party are trying to accomplish.

			Bargaining and negotiation (the book will use these two words interchangeably) are not rocket science. But they are not based on simple intuition either. No matter who you are, your intuition will fail you in important bargaining situations. To improve, you need to shed your assumptions about the process and open yourself to new ideas. Most of all, you must learn to recognize the hidden psychological strategies that play such important roles in the process.

			For example, as this book will show you, skilled negotiators see more than just opening offers, counteroffers, and closing moves when they look at what happens at the bargaining table. They see psychological and strategic currents that are running below the surface. They notice where the parties stand in terms of the reciprocity norm. They look for opportunities to use what psychologists call the consistency principle, which underlies most discussions of fairness in negotiations. They know that the timing of a proposal can be as important as its content. And they understand that some people need to feel they have “earned” concessions even when you are willing to give them away for free.

			Knowledge of these and other patterns embedded in the negotiation process helps experienced negotiators structure their proposals and predict what the other party will do next. Once you learn to recognize these features in the bargaining landscape, you too will be able to “read” bargaining situations more accurately and make your moves with more confidence.

			The Approach:

			Information-Based Bargaining

			I call my approach to negotiation Information-Based Bargaining. This approach focuses on three main aspects of negotiation: solid planning and preparation before you start, careful listening so you can find out what the other side really wants, and thoughtful attention to the “signals” others send through their conduct once bargaining begins.

			As the name suggests, Information-Based Bargaining involves getting as much reliable knowledge about the situation and other party as possible. It is a “skeptical school” of negotiation. It treats each situation and person you face as unique. It cautions against making overly confident assumptions about what might be motivating the other party. And it emphasizes situational strategies tailored to the facts of each case rather than a single, one-size-fits-all formula.

			My approach focuses on six psychological factors or, as I call them, “foundations” of effective negotiation. These Six Foundations, described in part 1, are personal bargaining styles (see the personality assessment in appendix A), goals and expectations, authoritative standards and norms, relationships, the other party’s interests, and the diverse ingredients that go into that most important of all bargaining assets: leverage. With information on these foundations in hand, you are ready to move down the predictable, four-stage path that all negotiations follow: the creation of a negotiation plan (a simple preparation template is provided in appendix C), preliminary exchanges of information, proposal trading, and finally the closing and commitment stage. Part 2 of the book walks you through this four-stage process step-by-step, followed by a special chapter on the best practices for breaking through impasses when the process stalls.

			To help you learn, the book illustrates the principles of Information-Based Bargaining with stories about some of the best negotiators who have ever lived. You will study bargaining strategies used by such experts as United States trade representative Charlene Barshefsky, Sony Corporation’s legendary founder Akio Morita, American tycoons such as J. P. Morgan, John D. Rockefeller Sr., and Andrew Carnegie, and historical figures such as Mahatma Gandhi. You will see how these experts succeeded and, just as important, learn how they sometimes failed.

			Such role models can teach you a lot, but even more important than their experiences are their attitudes about negotiation. The best negotiators treat bargaining seriously, but they also keep a professional perspective. They can always walk away. They maintain their balance no matter what the other side does, respond promptly to the other party’s maneuvers, and keep moving patiently toward their goals.

			The best negotiators also have explicit ethical guidelines for their own conduct at the table, regardless of what others may do. They know which moves are within the “rules of the game” and which ones lie outside ethical boundaries. Chapter 12 provides a three-part framework for you to begin thinking about this crucial topic, and appendix B details the law of fraud, an important baseline for professional conduct in negotiation.

			You Can Learn Only by Doing

			At the Wharton Executive Negotiation Workshop, I am fond of quoting a New York lawyer and dealmaker named James C. Freund. He once stated that “in the last analysis, you cannot learn negotiation from a book. You must actually negotiate.”

			I agree. This book is your guide to better negotiation practice—not a substitute for it. Take the knowledge you find here and build your own foundations for an effective style. Consider every bargaining opportunity a laboratory to improve your skills. As you gain experience and confidence, you will discover that negotiations will cease being anxiety-filled encounters. Instead, they will become enjoyable—and profitable—challenges.
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			The First Foundation: Your Bargaining Styles

			
				
			

			You must bake with the flour you have.

			—DANISH FOLK SAYING
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			Two men entered a conference room in an office tower high above Lexington Avenue in New York City. It was a cold, wintry day in January. They greeted each other cordially but with noticeable restraint. Taking seats on opposite sides of a large conference table, they settled down to begin discussions over the possible merger of their two giant companies.

			On one side of the table sat Peter Jovanovich, the proud chief executive of an esteemed American publishing house called Harcourt Brace Jovanovich (HBJ), which was now teetering on the edge of financial ruin. As the son of one of the firm’s founders, Jovanovich was deeply committed to preserving his family’s legacy. Across the table sat Dick Smith, the aggressive, entrepreneurial leader of General Cinema, a large, well-funded conglomerate probing for a corporate foothold in the publishing business. Flanking the two men and waiting expectantly were assorted legal and financial advisers.

			Both sides had carefully prepared their scripts for the opening of the negotiation. Smith was to be the suitor. After months of analysis, he had concluded that HBJ was a perfect fit for General Cinema. But he was not sure that Jovanovich shared his vision of the opportunities that lay ahead. Smith planned a detailed presentation on General Cinema’s financial strength and reputation. He sympathized with HBJ’s woes and was offering hope. But he would be cautious, not wanting to raise expectations about his price.

			Jovanovich’s team had prepared him for the role of “listener.” They had determined that General Cinema offered HBJ its best chance of corporate survival, but they, too, advised caution: Jovanovich’s attitude would be interested but noncommittal. He would not tip his hand or show his urgency.

			On cue, Smith began his opening speech, but within seconds Jovanovich interrupted—and the HBJ advisers stirred. This was not in the script. What was Peter up to?

			As Jovanovich spoke, he took a small box from his coat pocket and placed it on the table between him and Smith. Jovanovich opened the box to reveal an engraved HBJ watch. He pushed it over to Smith.

			“My father always gave a watch like this to his partners at the beginning of a new business relationship,” said Jovanovich. “This is meant to signify my sincere belief that General Cinema is the right buyer for HBJ.”

			It was a risky admission, and both men knew it. The anxiety in the room eased. The two men, joined by their teams, began to talk in earnest about how a deal might be done. They kept talking into the night.

			Talking to the Mountain

			Many years earlier and thousands of miles away, in a valley in Tanzania, East Africa, two elders representing separate lineages of the Arusha people met in the late morning under a stand of large, shady trees. In the distance, beyond the elders, loomed a fourteen-thousand-foot mountain: Mount Meru. Two groups of men flanked the elders, standing on opposite sides of the open area under the trees.

			Shade trees are the conference rooms of rural Africa. That day the trees sheltered a negotiation.

			The two elders addressed each other formally, describing a dispute between two neighboring farmers. Each elder listed his farmer’s grievances and demanded compensation for various wrongs. Each farmer, echoed by his group, loudly rejected the other’s demands and elaborated further on his own elder’s arguments.

			The dispute concerned a vacant area of land between their farms that had once been occupied by a family whose lineage had died out. The farmers’ conflicting claims had led to a series of incidents: One farmer’s son had damaged an irrigation gate on the other’s land; the owner of the irrigation gate had beaten the farmer’s son for trespassing. The father of the beaten boy had gone to the elders, demanding a formal meeting to settle the issues.

			The process they were engaged in reflected their African landscape like a mirror. They were, to use the Arusha word for the opening stage of negotiations, “talking to the mountain.” The day had started well. At the end of this chapter, we’ll see how it ended.

			The Path of Negotiation

			Two groups. Two problems. Two cultures. Yet in both situations people were engaged in a single, familiar process called “negotiation”—an instantly recognizable human activity that helps people make deals and resolve disputes. Exactly how and why negotiation achieves such results is the subject of this book.

			People negotiate in similar ways in every culture in the world and have done so since time began. An Arusha elder sitting in the New York conference room where Jovanovich and Smith met might not have understood the words being said, but he would have recognized the symbolism of Jovanovich’s gift to Smith. The Arusha negotiation involved a dispute rather than a deal. But we shall see that it concluded with an exchange of gifts. Gifts are part of a universal language of human relationships. And negotiations are fundamentally about such relationships.

			Negotiations follow a recognizable four-step path: preparation, information exchange, explicit bargaining, and commitment. In the world of sophisticated big-city business deals, lawyers and investment advisers gather in their conference rooms and run through their carefully scripted openings. They discuss the issues, then usually ask for more and offer less than they expect to settle for in the end. In Tanzania, the Arusha people establish their agenda, list their demands, and “talk to the mountain,” making exaggerated offers and counteroffers. They, too, are staking out the boundaries of possible agreement and watching for signals from the other side about what may or may not be acceptable. From here, people get down to the business of making concessions and establishing commitments. Negotiation is, in short, a kind of universal dance with four stages or steps. And it works best when both parties are experienced dancers.

			Negotiation: A Definition

			All of us negotiate many times a day. We negotiated as children for things we wanted: attention, special treats, and raises to our weekly allowance. We negotiate as adults for much more complex desires that, when you examine them closely, often come down to the same things we negotiated for as children. Negotiation is a basic, special form of human communication, but we are not always aware that we are doing it.

			A simple definition can help you recognize negotiation when it happens: a negotiation is an interactive communication process that may take place whenever you want something from someone else or another person wants something from you. I say “may take place” because the relationship you have with the other person or the situation you face may call for cooperation, not bargaining. When a winter storm knocks out the electric power in your community and an elderly neighbor calls asking for help, you do not stop to haggle with her—you respond. If your work calls on you to deliver uncompromising customer service and a customer needs something, you go above and beyond to meet the customer’s needs.

			But when you and another party must resolve differences over who will get what share of money, power, status, time, resources, and priority for projects, you will probably need to negotiate. At the kitchen table, you negotiate who will pick up the kids at day care today. At work, you negotiate the terms of your employment. In global hotspots, diplomats negotiate war and peace.

			Some popular negotiation books argue that “everything” is a negotiation. Perhaps, but obsessive haggling over the minutiae of daily life is not always the best way to manage human relations. Is there anything more annoying than a colleague who uses every request as the occasion to demand something in return? In addition, disagreements over facts and beliefs are not negotiations. You do not resolve a heated argument with your best friend about the health risks of smoking tobacco by haggling a bit and then splitting the difference. You must use the best arguments and evidence you can find to help change her mind. And if she will not listen to you, find someone who has more influence over her to deliver the message.

			Let’s begin our journey to enhanced negotiation skills by identifying more precisely when you should be negotiating and when you should be relying on the two other key interpersonal skills mentioned above: influence and persuasion. The diagram below (fig. 1.1) provides a quick guide to how these three activities relate to one another and identifies when negotiation is required and when it is wiser to use the other two.
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			The outmost circle in Figure 1.1 is “influence”—a pervasive factor that includes everything, both verbal and nonverbal, that affects how other people respond to you. To understand how this factor relates to the other two circles, imagine you are at a meeting to pitch a client for some new business. Influence was a factor the moment you walked in the door. For example, if you arrive late, you may have a problem exerting effective influence until you apologize and explain why you were delayed.

			The meeting starts and several people begin talking at once. The senior executive on the client’s team raises her hand. The room suddenly grows quiet. Another influence moment. Why did they stop talking? Because they credit this executive with enough influence to warrant obedience. In general, your credibility as an influencer comes from people’s perceptions of four things: your authority, knowledge, competence derived from real-world experience, and trustworthiness. When they think you have these four assets, they listen carefully. When they think otherwise, especially if they do not trust you, they are wary no matter how loud or persistent you are.

			Back to the meeting. Influence factors such as authority, knowledge, and competence have set the stage for your pitch. Now you have a chance to persuade them. That’s the next circle.

			Persuasion is a verbal skill. It involves using arguments, reasons, and justifications to make your case. This is what scientists and lawyers do when they debate the evidence for and against a given point they want to prove. Aristotle summed up all you need to know about effective persuasion in three words: “know your audience.” For example, if you are a visionary young entrepreneur trying to persuade a seasoned venture capitalist to invest in your startup, you had better bring rigorous market analyses, real data, and conservative projections. Your inspiring story about how your product will save the world might help you recruit employees, but it won’t get you a loan.

			The third, innermost, circle is where negotiation comes in. In essence, negotiation is a special form of persuasion that becomes necessary when you need to allocate something scarce, such as money, status, or resources. Negotiation involves trading and compromising because there is not enough of something to go around.

			Let’s return again to the pitch meeting. Your audience’s perceptions of you have established your influence, and your skills at justifying your proposal with audience-oriented reasons and evidence have persuaded them that your new business idea makes sense. Now you need to close the deal. How much will they pay you? To gain maximum leverage in the trading that will determine the price, your insight into what the other people need is your most important asset. When you have something the other party wants (and the more they need it, the better), you are in a position to ask them for something you want.

			A final point. Figure 1.1 makes the relationship among these three key interpersonal skills clear. You can influence and persuade others without having to negotiate with them. But to negotiate effectively, you will also need to tap your credibility and powers of persuasion.

			Negotiation and Personality

			As I said earlier, my approach to negotiation starts with you. Although the actions of your counterpart and the stresses of the situation you face will strongly affect your behavior, the adjustments you make to these external factors must start from a baseline. That baseline is your personality.

			Steve Ross, the supercompetitive founder of Warner Communications and later CEO of Time Warner Inc., was once playing canasta with his wife and another couple on a trip in a Warner corporate jet. He lost the last game just before the plane was preparing to land—and ordered the pilot to circle the airport until he finally won a hand. This was typical of the way Ross played the “game” of business, and people who negotiated against him were wise to take this personality trait into account.

			By contrast, Larry King, a popular talk-show host on television, has a reputation as one of the nicest and most accommodating men in the world of big-time entertainment. In the middle of King’s career, his agent decided to shop Larry to various television networks other than his then-current home, CNN. The idea was to gather some competing offers, then demand a multimillion-dollar raise from CNN’s owner, Ted Turner.

			The agent’s plan was working fine, with seven-figure offers coming in from various networks, but Turner would not budge. The agent then played his “other offer” card and said that King might move to a different television network if Turner would not match the competing bids.

			Turner had known King for years and considered him to be a loyal and cooperative guy, not a “hardball” negotiator. With the agent sitting right there in Turner’s office, Turner picked up the telephone and called King. After a little chat about old times and how much he liked King as a person, Turner laid his request on the line: “Stay with me,” he said.

			“OK,” said King simply, “I’ll stay.”

			The agent was flabbergasted. But King was happy. He liked the money he was making, he liked Ted Turner, and he liked the fact that Turner liked him. Ted gave Larry a modest raise. Score one for Ted.

			Lesson: If you are basically a nice person, it will be a real stretch to act like Steve Ross at the bargaining table—even if you think that is the smart way to behave. You can do it, but not for long and not with a lot of credibility. And if you are basically a competitive negotiator, your go-for-it instincts will likely shine through no matter how hard you try to suppress that aspect of your personality.

			By better understanding the aspects of your personality that will come into play during a negotiation, you can plan your strategies to work within whatever constraints that personality imposes. In fact, even if you are extremely introverted and genuinely hate to negotiate, you can do just fine, provided you accept this about yourself and learn to work with it.

			I once led a workshop for a number of high-level business luminaries—including a man who founded and served as chairman of the board of one of the world’s most successful Internet companies. After the workshop, he confided to me that most negotiations make him quite uncomfortable. As a result, he avoided the process whenever possible and considered himself a poor negotiator. I responded that he had made several billion dollars, so he could not be that bad. Not true, he replied. He had succeeded by focusing on his innovation skills—designing an Internet auction system that completely eliminated all haggling from the selling process—and by delegating the really tough negotiations at his company to other executives who excel at (and enjoy) bargaining. Instead of negotiating, he specialized in collaborative aspects of his business such as strategic planning, managing the board of directors, and enhancing the experience of his company’s online community. He became successful, not by overcoming his negotiation weaknesses, but by accepting them.

			So we begin our study of negotiation by taking a good look in the mirror. Your personality is the First Foundation of Effective Negotiation because it affects everything about your negotiation practice. What moves come most naturally to you? And how can you use those instincts to build a set of effective strategies for achieving your goals? You will become the best negotiator you can be by identifying and then enhancing your natural strengths.

			Five Strategies and Bargaining Styles:

			A Thought Experiment

			To begin exploring your negotiation instincts, try the following thought experiment. Imagine you are one of ten people, all of whom are strangers, sitting around a big round conference table. Each of you has a person sitting directly opposite.

			Someone comes into the room and makes the following offer: “I will give a prize of one thousand dollars to each of the first two people who can persuade the person sitting opposite them to get up, come around the table, and stand behind their chair.”

			What strategy would you use to respond to this strange offer? You will need to move quickly because everyone else is also thinking about what to do.

			Before reading on, close your eyes and think of your response. Note what strategy comes to your mind first and write it down. Then see what other responses you can think of. The possibilities will help me introduce five generic negotiating strategies, which will, in turn, lead us to a deeper look at your personality as a negotiation variable.

			One reaction is to sit tight and do nothing, suspecting a trick or worrying that you might look like a fool running around a table in response to a stranger’s offer. “I don’t like to negotiate, so I don’t do it unless I have to,” you might say. This is the avoiding response favored by the Internet entrepreneur I mentioned above. Some people might say that avoiding a negotiation is a cop-out, not a bargaining strategy. But you do not have to look very far to notice that many important negotiations are marked by one side or the other studiously avoiding coming to the table. The North Koreans successfully avoided negotiating over their nuclear weapons programs for years—and built up bargaining leverage in the meantime. Presidential candidates in the United States who find themselves ahead in the polls frequently decline to negotiate when their opponents want to increase the number of presidential debates. In general, avoiding is a good strategy when you are happy with the status quo—but it may not be the best approach to the table problem.

			Perhaps the most obvious response is to offer the person sitting opposite you five hundred dollars if he or she will race around and stand behind your chair. This is the compromise solution. Each person agrees to share the gains equally between them. Compromise is a simple, fair, fast strategy that resolves many negotiations amicably. But is it a good strategy for the table problem? You and your partner may arrive at a quick agreement to split the money evenly, but which of you should run and who should sit? During the few seconds it takes to address this issue, other people are already racing around the table. There is no compromise solution to the question of which of you should run—so a simple compromise does not fully solve the problem. An additional strategy is needed.

			That strategy is our third candidate—accommodation. You could get up and run behind your opposite’s chair. If you do this in response to your partner’s offer to split the money, you can refer to that promise as a bargaining standard in any subsequent negotiation over the money. But there may be no money to split. The people who implemented the 100 percent accommodating strategy took off as soon as they heard the stranger’s offer and got to their partners’ chairs before you did. But they face a problem, too. The lucky people who were the beneficiaries of the accommodating strategy now have a thousand dollars, and the people who ran have nothing. These helpful negotiators must trust the people for whom they earned the money to share it—without the benefit of a prior commitment about how it will be shared. And remember—everyone at the table is a stranger who never expects to see their counterpart again.

			The fourth response embodies the competitive strategy. The idea here is to obtain the entire thousand dollars as well as the power to decide how it will be shared. One way might be to offer to split the money fifty-fifty and then later refuse to do so—to renege on your promise. That would obviously be unethical, but some people might do it. An even more aggressive stance would be to lie and say you have a broken leg so you can’t move, begging your partner to run as quickly as possible. Are all competitive strategies as ethically dubious as these two? No. In the pages ahead we will see examples of many competitive strategies that are perfectly ethical under any system of morals. But the table problem is not structured well for a strategy that is both ethical and competitive. Moreover, this strategy, like the compromise approach, may take too long to implement.

			The final strategy is the most imaginative, given the terms of the offer. You get out of your chair, start running, and scream, “Let’s both get behind each other’s chairs! We can each make a thousand dollars!” This can work—if you are quick enough. This is the collaborative or problem-solving strategy. Instead of trying to figure out how to divide one thousand dollars two ways, the person using this approach has the insight to see that there is a way for both parties to get a thousand dollars out of the situation.

			The collaborative strategy is often the hardest to implement. It seeks to discover the underlying problem through good analysis and candid disclosure of interests, find the most elegant solution by brainstorming many options, and resolve tough issues using fair standards. In many ways, it represents an ideal. As we shall see, problem-solving strategies are especially useful in complex negotiations, such as those faced by international diplomats or corporate negotiators doing mergers or acquisitions. They can also play a useful role in family negotiations, where it is vitally important to avoid having “winners” and “losers.” But many obstacles stand in the way of collaborative approaches, such as lack of trust between the parties, greed, personality, cultural differences, and simple lack of imagination.

			How many of these strategies did you think of? And, just as important, which of the five would you feel most comfortable and natural implementing? We can now use our knowledge of these five strategies to probe your personal inclinations and styles as a negotiator.

			In appendix A, I have provided you with the self-assessment test we give our participants at Wharton’s negotiation training programs to help them determine their preferred bargaining styles. It takes only about ten minutes to complete and score, so I recommend that you turn to appendix A and complete your Bargaining Styles Assessment either now or after you have read this chapter. I will be referring to different moves that might be appropriate to more cooperative or more competitive people throughout the book, and these situational recommendations will be more useful to you if you have an idea of your own personality. Eventually, if you want to learn more about the various styles and how they interact with one another, appendix A also provides a longer essay on these topics, for further study.

			Your personal bargaining styles are nothing more (or less) than your inclination or predisposition to make certain moves when you are negotiating. They are not cast in stone. Everyone negotiates differently with different people and in different situations. But your personality forms the baseline from which you make adjustments in your behavior. If you are highly competitive, then it takes little adjustment to handle a competitive counterpart or situation. If you are not competitive at all, that same person or situation will require you to plan out every move.

			These inclinations can come from many sources—childhood, family, early professional experiences, mentors, ethical systems or beliefs, and so on. And your inclinations can change over time as your knowledge of negotiation grows and you gain more confidence in a wider range of skills. But I believe that we probably have some core personality traits that make radical changes in our bargaining preferences unlikely.

			For example, I was raised by two loving parents who were very strongly inclined to avoid interpersonal confrontations between themselves and with their three children (my two sisters and me). On the Bargaining Styles Assessment, they each would have scored very high in the “avoiding” category. This rubbed off on me more or less permanently. To this day, I automatically try to deflect conflict in my interactions with others, although I have become much more capable of handling conflict through a lifetime of professional and personal experiences. My diplomatic trait is just part of the bargaining personality I bring with me to negotiation interactions. I have other instincts that come into play in different situations and with different people, but my diplomatic trait is never far from the surface.

			Each style or combination of styles brings a set of associated aptitudes with it. Someone dominated by a strong inclination to compete has a tendency to see more quickly than others how leverage can be gained in a given situation. And a competitive negotiator derives more satisfaction from getting a great price in a haggling situation than do people who are only weakly inclined to measure their success in these terms. Competitively oriented people also see a bit more vividly the potential for using an aggressive approach more often than will the rest of us.

			People who are strongly inclined to accommodate will have tendencies to defer to other people’s needs, even when there are conflicts of interest. They will be more likely to focus on the interpersonal relationship aspects of interactions.

			A person dominated by a preference for compromising will often seek simple, fair methods of quickly reaching agreement. He or she will suggest taking turns or splitting the difference to resolve negotiation differences more often and sooner in the process than will people who lack this inclination.

			And, finally, people who bring to the table very strong inclinations to collaborate will find themselves facilitating the process, asking lots of questions, and developing different ways of looking at the issues to meet as many needs as possible—including their own. They will enjoy complex, prolonged negotiations in a way that someone predominantly inclined toward simple compromises will not.

			The Bargaining Styles Assessment is a good place to start in understanding your styles, but it is only one data point in your quest to learn about yourself as a negotiator. As you read about different negotiations in this book and encounter various situations in your life, note which experiences you enjoy and which ones cause you stress. Those that feel good are the ones for which you have natural aptitudes. Build on the insights you gain from these experiences, and, in the words of the Danish folk saying that introduced this chapter, “bake with the flour you have.”

			Cooperative versus Competitive Styles

			Beneath the five personal inclinations discussed above reside two even more basic types: cooperative and competitive. Although scholars use different personality labels in different studies, research on the personality variable in negotiation has largely centered around these two basic categories. Depending on the situation, each style can be effective and each exposes its possessor to certain dangers. In the conclusion, I give some specific advice on how to compensate for the weaknesses inherent in each approach.

			Many researchers have wondered whether people are, in general, more competitive or cooperative in their basic orientation toward bargaining. The stereotypical negotiator depicted in the movies is a competitive person who is adept at using hardball tactics such as ultimatums, walkouts, public posturing, and table pounding. This is not surprising, given filmmakers’ needs for drama, but it is not an accurate reflection of how skilled professional negotiators actually behave.

			Two studies of negotiator behavior reveal a more complex and accurate profile of how professionals conduct themselves at the bargaining table. The first profiled American lawyers; the second looked at English labor negotiators and contract managers.

			The study of American lawyer-negotiators was conducted by Professor Gerald R. Williams. It revealed that roughly 65 percent of a sample of attorneys from two major US cities exhibited a consistently cooperative style of negotiation, whereas only 24 percent were competitive in their orientation (11 percent defied categorization using these two labels). Roughly half of the attorneys sampled were rated as “effective” negotiators by their peers. Most interesting, more than 75 percent of the “effective” group were cooperative types and only 12 percent were competitive. The remaining effective negotiators came from the pool of mixed strategy negotiators.

			The second study, which will be further discussed in chapters 5 and 8, was conducted over a period of nine years by Neil Rackham and John Carlisle in England. Rackham and Carlisle observed the behavior of forty-nine professional labor and contract negotiators in real transactions. The most effective of these professionals displayed distinctly cooperative traits.

			For example, the study examined the use of what the researchers called “irritators” at the negotiating table. Irritators are such things as self-serving descriptions of one’s offer, gratuitous insults, and direct attacks on the other side’s proposal—typical competitive tactics. The average negotiator used 10.8 irritators per hour of negotiating time; the more skilled negotiators used an average of only 2.3 irritators per hour.

			In addition, skilled negotiators avoided what the researchers called defend/attack spirals, cycles of emotion-laden comments assigning blame or disclaiming fault. Only 1.9 percent of the skilled negotiators’ comments at the table fell into this category, whereas the average negotiators triggered or gave momentum to defend/attack spirals with 6.3 percent of their comments. The profile of the effective negotiator that emerges from this study reflects a distinct set of cooperative, as opposed to stereotypically competitive, traits.

			The conclusion from both studies? Contrary to popular belief, cooperative people have excellent potential to become highly skilled negotiators.

			Gender and Culture

			Bargaining styles derive not only from personality but also from two core aspects of our social identities: gender and culture. These two topics are controversial because intelligent discussion can rapidly slip into destructive (and misleading) stereotypes. But negotiation researchers have explored these variables in depth, so they are well worth addressing.

			GENDER DIFFERENCES IN NEGOTIATION

			Do men and women negotiate differently? Perhaps. But the differences, when they exist, seem to stem as much from our stubborn beliefs—and anxieties—regarding gender stereotypes as from genetic distinctions between the sexes. Given the persistence of gender discrimination in pay, promotions, and many other aspects of professional life, there is little doubt that women need to bring an especially high level of negotiation skill to the table. But how to do so effectively is a challenge for each individual.

			We start with a social science debate. Georgetown University linguistics professor Deborah Tannen argues that the two sexes have their own distinctive styles of communication. In her popular books You Just Don’t Understand: Men and Women in Conversation and Talking from 9 to 5: Women and Men at Work, she argues that men tend to be more assertive, more likely to interrupt their counterpart, and more oriented toward affirming their status. Women, meanwhile, seem to pay greater attention to emotional signals and are more careful about taking turns when speaking. Her thesis: these gender-defined differences explain why communication between the sexes is especially troublesome.

			But University of Wisconsin professor Janet Shibley Hyde thinks these findings are misleading. She conducted a comprehensive meta-analysis of forty-six large-scale studies on gender differences that revealed more evidence supporting gender similarities than differences, even in such stereotyped behaviors as talkativeness, aggressive verbal attacks, and self-disclosure. In contrast with Tannen, Hyde found little evidence that men and women have more difficulty conducting conversations with one another than they do with members of their own sex. Finally, even when there are statistical differences in the data regarding female versus male communication behavior, these differences are very small.

			Professor Hyde’s conclusion: when it comes to the communication behaviors that are part of effective negotiation, the sexes are equal. But because popular culture keeps stoking the myth that women are different in their listening and empathy skills, women are punished much more than men when they behave in ways that appear uncaring or autocratic. As Hyde put it, “The persistence of the stereotype of women as nurturers leads to serious costs for women who violate this stereotype in the workplace.”

			Now on to negotiation. There is empirical evidence that women choose to negotiate salary and promotion issues less often than do men. In a study conducted at Carnegie Mellon University’s business school, Professor Linda Babcock discovered that the difference between the starting salaries women MBA graduates were getting and the salaries men were offered (roughly a $4,000 difference in favor of the men) could be accounted for by the fact that 57 percent of the men asked for more money after receiving an initial offer, whereas only 7 percent of women asked for more. Those who negotiated—both women and men—received an average of $4,053 more than those who did not. Babcock’s research, summarized in her book Women Don’t Ask, confirms this tendency across a number of studies.

			The experience of one of my students, Marci, vividly illustrates Babcock’s findings. Prior to starting her MBA studies, Marci worked for a midsized computer services firm and was the only female in her unit. Consistent with Babcock’s research, Marci had not negotiated her offer when she received it from her new employer. In fact, she was simply delighted to get the job. After a couple of years of exemplary work, she became responsible for business representing 30 percent of the company’s revenue—while two better-paid male counterparts who started work with her were handling projects worth only 1 percent of revenues each. She thought she deserved a raise.

			Her method of introducing the raise issue was indirect, however. She went to her boss and requested a performance review. “I thought it was a great way to get my superiors to notice my success without blowing my own horn,” she told our class. “I did not want to appear pushy.” Her tactic did not work. The boss could not find time for the review.

			At length, Marci took a deep breath and went to the president of the company. She asked for a 20 percent raise, arguing that her male coworkers were getting 20 percent more pay but managing fewer people and projects. Thus, a 20 percent raise was “fair.” This, too, failed. As she described it, “I kept repeating, ‘This is not fair.’ In retrospect, fairness required even more than a 20 percent salary increase based on my contribution, but I was not confident enough to ask. No doubt, this insecurity shined forth.” In addition, as she put it, “given that I was working such late hours, seemed so committed to my position, and appeared to have no inclination to look for another job, there was no urgent necessity to listen to me.”

			In the end, Marci got her raise—just in time for her to turn it down. When the company discovered that she had been accepted into an MBA program and intended to go, it offered her a 35 percent raise. But by that time Marci was already out the door. As she told her fellow students, “Being afraid to ask is the most self-defeating trait a woman can have. Don’t be afraid to look pushy.”

			Note Marci’s last comment, which I think captures the actual problem some women have at the bargaining table. The data suggests that women behave, on average, somewhat more cooperatively than men. But consistent with Hyde’s research, this cooperative approach is not based on genetic traits. Instead, it seems to be motivated by anxiety about what gender researchers call social “backlash.” Backlash is the condemnation bestowed on women who violate the female “nurturing” stereotype.

			I think there is a self-fulfilling prophecy at work. A woman negotiator assumes that the other party holds stereotyped beliefs about women being cooperative; she dials down her intuitive, assertive impulses in an effort to avoid being judged as “too pushy”; the other party then experiences her as distinctly “nice” when others would be more competitive—creating the impression that she is satisfied with the offer on the table and reinforcing the stereotype that women are cooperative.

			To add to the complexity of this situation, women who attempt to break out of this cycle can easily overcompensate, acting so aggressively they trigger hostile reactions that go beyond mere backlash. Either way, anxiety over stereotypes distorts perceptions and gets in the way of skilled negotiation behavior.

			What is a negotiator to do if gender-based stereotypes are getting in the way? Below are four suggestions you may find useful.

			Move beyond stereotypes in your own personal development agenda. If you think you are a weak negotiator because you are a woman, or are poor at reading emotional signals because you are a man, then the road to greater personal effectiveness needs to start by questioning these stereotypes. Your beliefs, not your genes, are standing in your way.

			Recall Professor Hyde’s research: men and women are essentially equal when it comes to interpersonal communication skills. You may need to work on being more effectively assertive in negotiation because you have an agreeable personality. But your gender will not define the limits of your capabilities.

			Negotiate as an advocate for others. Here is a striking finding from negotiation research: both sexes perform equally well in experiments when subjects are told to negotiate as agents on behalf of others such as clients, families, and firms rather than on their own behalf. Women who might fear backlash when negotiating for their own salaries seem to have no trouble when advocating for others’ needs. This shift in perspective elicits a professional mind-set that reduces anxiety and increases confidence. My advice: bring that professional mind-set to all your negotiations. When negotiating for a raise, think of yourself as advocating for your family or your future retired self, all of whom need financial security.

			When you think your counterpart is gender biased, pause before you act. Don’t leap to conclusions about others’ possible bias. It is easy to misinterpret others’ motives and mind-sets. A female attorney working for a prestigious New York law firm once accompanied the male CEO of a major client to Latin America to negotiate a complex deal. Soon after they arrived, the head of the prospective Latin American partner suggested that he and the CEO go off together to discuss business—while his wife and the lawyer go shopping. The lawyer was outraged, assuming this to be a blatant example of gender bias. Before voicing her objections, however, she called a legal colleague back in New York, who told her that he, too, had been excluded from preliminary talks during his last negotiation in that country. The Latin American executive was just looking for a diplomatic way to get her out of the picture as a lawyer, not as a woman. The shopping trip idea was in poor taste, the colleague suggested, but there was no role for lawyers in the early stages of business negotiations. Had the attorney insisted on participating, she could have soured the deal and injured her credibility.

			To preempt potential bias, mention a nonstereotyped interest or activity. Your job as a negotiator is to get deals done, not reform your counterpart. If the other side is likely to have stereotyped perceptions of you, show them you do not fit the mold. A woman who was head of mergers and acquisitions for a major pharmaceutical company reported to our class that she used her nontraditional background to break through gender stereotypes. She was born in Poland but moved to Israel as a child. “Before a negotiation,” she explained, “I always find a way to make it known that I was once an Israeli military officer.” That information tended to counteract any stereotypical assumptions her counterparts might bring to the table about her gender.

			A WORLD OF DIFFERENT CULTURES

			If gender can complicate the negotiation process, cross-cultural issues can lead to disaster if they are mishandled. In doing global deals, sensitivity to issues of language, customs, social expectations, and religion can mean the difference between a successful long-term business relationship and a short-lived, unprofitable transaction.

			Consider the following examples:

			A British CEO once told me about his first negotiation in Lebanon. He started the negotiation well, but every time he made a concession, the other parties escalated rather than reduced their demands. After several rounds of this over a couple of months, he quit, telling his counterparts that he was thoroughly disgusted with their tactics and that he wanted nothing to do with them. A few days later, they called, saying that they now had “serious” proposals to put to him. By this time, he had begun working with another partner and rejected the overture. A week later, they called again, making several concessions they had previously said were absolutely impossible. He reiterated that it was too late and that he had moved on. At this point in his story, he looked at me ruefully. “I later learned that walking away from the table is a very common way to show you are serious about your demands in that part of the world. If I had walked out two months sooner, they would have behaved better and I probably could have closed the deal.”

			An executive for a multinational oil company told our negotiation workshop participants that his firm had lost a major joint venture opportunity with the government of Iran because of a single PowerPoint slide in their initial presentation to Iranian officials. The slide depicted a standard map of Iran and its surrounding regions. The map had been added to the presentation early in the preparation process, and nobody reviewed it before the big day when the pitch was made. As soon as the map appeared on the screen, the executive told me, the audience became stone faced and hostile. The deal died then and there. When the team reviewed the presentation later, they immediately saw their error: the body of water south of Iran was labeled on the map as the Arabian Sea, not the Persian Gulf. The Iranian people are highly sensitive to this designation, which reflects the fact that ancient Iran was once called Persia and dominated the region. Mislabeling this was, from the Iranian point of view, like pitching a US company using a map that showed Texas to be part of Mexico. A trustworthy commercial partner would not make this sort of mistake.

			Culture can also affect decisions about who should participate in a negotiation. For example, different cultures have different sensitivities regarding the status of people at the bargaining table. Some formal cultures require participation by people of precisely equal rank. Other less formal cultures use functional knowledge and decision authority as criteria for picking negotiators. Misunderstanding such differences can lead to serious breakdowns.

			Culture presents a minefield of stylistic differences in negotiation. I will be referring to a variety of different cultural practices throughout the book, especially in the chapters dealing with relationships, exchanging information, and making opening offers. For now, I want to flag two important points.

			First, cultural issues in business negotiations usually have more to do with form than substance. That is, they increase the risks of misunderstandings, but the money, control, and deliverables in a deal are still likely to be the most important issues on the table. Advice: do your homework on the culture in question, hire skilled interpreters, and use cultural liaisons to help you avoid cross-cultural mistakes.

			Second, the single most important difference in cross-cultural negotiations—other than the obvious problems of language and custom—is the way the parties perceive the relationship factor. North Americans and northern Europeans tend to focus more quickly on the transactional aspects of the deal, whereas many negotiators elsewhere focus more intently on relational aspects. As a Japanese MBA student of mine once put it, “Japanese people tend to think of negotiation as a process leading up to an ‘arranged marriage.’ And they behave as if they really are in such a situation.” If you want to be successful negotiating in a relationship culture, be patient and realize that the contract (if one comes) is just one part of a much bigger picture.

			Beyond Styles—to Effectiveness

			People bring many personal differences to the bargaining table, but the overriding goal remains constant: getting a fair deal. Your challenge is to become as effective as possible using your unique combination of background traits and aptitudes. Many attributes go into making a skillful negotiator, including such things as having a good memory, being “quick” verbally, and handling stress well. But effectiveness is as much a matter of attitude as it is of ability. The best negotiators, regardless of style, gender, or culture, exhibit four key habits that reliably improve their negotiation results. They are:

			
					
					A willingness to prepare

				

					
					High expectations

				

					
					The patience to listen

				

					
					A commitment to personal integrity

				

			

			These practices will serve as themes throughout the book. Let’s look briefly at each of them.

			A WILLINGNESS TO PREPARE

			Research studies on negotiation have repeatedly confirmed the importance of preparation. For example, a colleague and I were once testing an online negotiations system. We gave the same four-issue, buy-sell exercise to several hundred MBA students. We instructed half of our subjects to read the case and negotiate whenever they thought they were ready—some face-to-face, others using our online messaging system. The students usually took about ten to fifteen minutes to prepare; then they negotiated.

			We required the other half of the students to go through a structured, computer-assisted preparation process that usually took about thirty minutes. Some of these students then negotiated the exercise online while others bargained face-to-face.

			We were surprised by the results. Our fancy online platform for negotiation did not matter much. But the preparation process did. The students who used the formal preparation system reached better agreements in both the face-to-face and the online conditions—not just for themselves, but for both sides.

			HIGH EXPECTATIONS

			Research on negotiation reveals a striking fact: people who expect more generally get more. I will discuss the best way to set negotiation goals in chapter 2. To acquire high expectations, you must combine specific goal setting with a personal commitment to performance. Expectations come from your belief that your goal is achievable. In addition, expectations are informed by unstated, sometimes unconscious attitudes about what is fair and reasonable.

			To improve your negotiation results, you need to get into the habit of thinking carefully about the full range of “fair and reasonable” outcomes for a given problem, then developing an expectation that you should achieve results in the high end of that range. You can always tell, when a negotiation is over, where your expectations were really set. If you feel genuine disappointment that you fell below a certain level, that level was your expectation. If you feel satisfied, then you met or exceeded your expectation. The goal of an effective negotiator is to have expectations that are high enough to present a challenge but realistic enough to promote good working relationships.

			THE PATIENCE TO LISTEN

			It is hard to overstate the importance of listening skills in negotiation. Information is power, and good listening enables you to get more information.

			If having high expectations is sometimes a problem for cooperative people, listening requires special effort for competitive types. Aggressive bargainers spend most of their time at the table either talking about what they want or thinking of something clever to say next that will put the other side on the defensive. As we shall see, the best negotiators follow a different practice: they ask questions, test for understanding, summarize discussions, and listen, listen, listen.

			A COMMITMENT TO PERSONAL INTEGRITY

			Effective negotiators are reliable. They keep their promises, avoid lying, and do not raise hopes they have no intention of fulfilling.

			The research on this is clear. Skilled negotiators prize their reputations for straightforward dealing very highly. That makes sense. Given a choice, would you want to do business with someone you could trust or someone who might be trying to cheat you?

			This sounds good, but does it really pay to be honest in bargaining? After all, most people do not candidly disclose all their information in a negotiation. Does personal integrity require you to reveal your bargaining position? What if the other side fails to ask an important question? Do you have a duty to volunteer an answer? Finally, can you exaggerate the attractiveness of your own alternatives and downplay the other side’s current offer, regardless of your true feelings?

			I will address these issues in depth in chapter 12. For now, I will simply say that it depends. Integrity in bargaining is more than a set of rules. It is, like high expectations, an attitude. Relationships, social norms, culture, and bargaining etiquette all make a difference. Therefore, when I speak of a commitment to personal integrity in negotiation, I mean that effective negotiators can be counted on to negotiate consistently, using a thoughtful set of personal values that they could, if necessary, explain and defend to others. This approach obviously leaves a lot of room for individual interpretation about what is right and wrong. But such differences are an inevitable part of human interaction. The main thing is to place the highest priority on your reputation and your word. Be reliable.

			From Manhattan to Mount Meru

			As we conclude this chapter, let’s look again at the two deals described at the beginning. We left each story as the parties began to share information with each other.

			Jovanovich’s symbolic gift-giving gesture sent a clear message to Smith that Jovanovich wanted to make the deal happen. Smith gracefully accepted both the watch and the tacit admission that he had most of the bargaining leverage. The initial meeting between the two men and their advisers went on into the night. Building on the rapport established by Jovanovich’s opening moves, and fueled by careful listening, progress was rapid. Jovanovich’s and Smith’s problem-solving styles matched well. Within days, they created an outline of a merger agreement to create a new company: Harcourt General Inc.

			Back in the shadow of Mount Meru, the two farmers and their bargaining teams went back and forth all day. Eventually, one of the elders proposed dividing the disputed land along a prominent footpath that formed a natural boundary. The farmers huddled with their bargaining teams. The social pressure for an agreement intensified.

			The farmer whose son had been beaten then stepped into the center of the circle. “For the sake of friendship,” he said, he would offer the gift of a small goat to his neighbor. He added that he would also help pay for his neighbor’s broken irrigation gate and abide by the new boundary.

			The owner of the damaged gate then replied that he would make a gift of “some beer” to his neighbor. He, too, would honor the new arrangement. They had a deal. These public declarations and a ritual feast that followed served to commit the parties to their agreement. Everyone in the community would remember the agreement and help enforce it if necessary.

			Summary

			All negotiations begin with you. The First Foundation of Effective Negotiation is therefore your bargaining personality—a complex mix of your genes, family, gender, culture, and experience that defines the ways you communicate most confidently when you face a negotiation. Your success depends on candidly assessing your strengths and weaknesses against a given counterpart in each different situation.

			Some people have wide “bandwidths” when it comes to bargaining. They can easily adapt to many different situations and opponents. Others are more limited in their range of effective action. They may be quite strong in situations requiring competitive instincts but weak when it comes to accommodation or compromise. Or they may be strong in cooperative skills and weak if the situation calls for hardball tactics.

			Many negotiation experts try to teach people a single, all-purpose system of bargaining moves. I do not believe this is either helpful or realistic. People and situations are too varied for such mechanical advice to work.

			Rather, your job as a negotiator is to begin by knowing yourself and then plan your path through negotiation’s four steps. At each stage, try your best to follow the best practices of highly effective negotiators by preparing, forming high expectations, listening to the other party, and acting with integrity throughout the process.

			Information-Based Bargaining proceeds from the assumption that you will get better results for yourself and achieve more for others who depend on you by tirelessly searching for key information about the parties and the situation. Your success then turns on using this information skillfully as bargaining goes forward.

			Now that we have examined the issue of personal styles, let’s look at what you hope to achieve in negotiation. It is time to explore the Second Foundation, your goals and expectations.

			
				YOUR BARGAINING STYLES:

				A CHECKLIST

				
					✓  Understand your bargaining instincts, including how family, gender, and culture have shaped your preferred styles.

					✓  Acquire a willingness to prepare.

					✓  Set high expectations.

					✓  Have the patience to listen.

					✓  Make a commitment to personal integrity.
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			The Second Foundation: Your Goals and Expectations

			
				
			

			High achievement comes from high aims.

			—KING CHING OF CHOU (1100 B.C.)

			I believe in always having goals, and always setting them high.

			—SAM WALTON, FOUNDER OF WALMART
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			In 1955, a small Japanese company called Sony Corporation had a new product: a $29.95 miniature transistor radio. The radio was selling well in Japan, but Sony’s energetic leader, Akio Morita, was not satisfied. He wanted to introduce Sony’s radio to the world’s biggest consumer market: the United States. Morita went to New York City to see if he could interest American retailers in selling Sony’s new radio. He quickly ran into a problem: the tiny radio was unlike anything Americans had ever seen. As Morita would later write, many US companies said, “Why are you making such a tiny radio? Everybody in America wants big radios.”

			Morita was persistent, however, and he soon attracted the interest of Bulova, one of the era’s most respected names in electronics. Bulova offered to buy one hundred thousand of the radios for distribution through its strong US retail network.

			Morita was stunned by the size of the order. At the price that Bulova was willing to pay, the order was worth several times Sony’s total working capital. This was the deal of a lifetime.

			There was just one condition to the offer: Sony would have to act as an “original equipment manufacturer” in the deal; that is, Sony would make the radios but Bulova would sell them under its own brand name. This condition conflicted directly with an important long-range goal Morita had set for his firm: to establish Sony as an independent, global brand name based on its innovative, quality products.

			Morita cabled his executive board at Sony headquarters in Japan for instructions. The board enthusiastically cabled back its response: forget about the problem with the brand name and take the order.

			Morita thought it over carefully for a week, then returned to Bulova to continue the negotiations. He told Bulova he would like to make a deal, but he could not accept the condition.

			Now it was the Bulova purchasing officer’s turn to be stunned. Bulova’s condition was standard in this sort of transaction.

			“Our company name is a famous brand that has taken over fifty years to establish,” the purchasing officer argued. “Nobody has ever heard of your brand name. Why not take advantage of ours?”

			“Fifty years ago,” Morita calmly replied, “your brand name must have been just as unknown as our name is today. I am here with a new product, and I am now taking the first step for the next fifty years of my company. Fifty years from now I promise you that our name will be just as famous as your company name is today.” Morita walked away from the biggest deal in his company’s history. Indeed, his board was shocked when he reported his decision and told Morita that he was being foolish.

			Shortly thereafter, Morita received a more modest order from another American distributor, but this one let Morita keep the Sony name on the radio. He quickly agreed, and the miniature radio caught the American public’s eye—along with the name Sony. Of his negotiations with Bulova, Morita later wrote, “I said then and I have said it often since: It was the best decision I ever made.”

			Morita’s decision to reject Bulova’s lucrative offer was risky. But his bargaining stance reflected the strength of his vision for Sony. Morita had a goal: to make the name Sony a household word for quality electronics throughout the world within fifty years. He achieved that goal with time to spare—and made himself a business legend in the process.

			The Second Foundation of Effective Negotiation focuses on your goals and expectations. You cannot know when to say yes and when to say no without first knowing what you are trying to achieve. And research on setting goals discloses a simple but powerful fact: the more specific your vision of what you want and the more committed you are to that vision, the more likely you are to obtain it. Moreover, research confirms that skilled negotiators can achieve these higher goals without putting their relationships or reputations at risk.

			Double the Power of Your Goals:

			Turn Them into Expectations

			In Lewis Carroll’s Alice’s Adventures in Wonderland, Alice finds herself at a crossroads where a Cheshire Cat materializes. Alice asks the Cat, “Would you tell me, please, which way I ought to go from here?” The Cat replies, “That depends a good deal on where you want to get to.” “I don’t much care where,” says Alice. “Then it doesn’t matter which way you go,” the Cat replies.

			To become an effective negotiator, you must find out where you want to go—and why. That means committing yourself to specific, justifiable goals. It also means taking the time to transform your goals from simple targets into genuine—and appropriately high—expectations.

			What is the difference between a simple goal and something that has matured into a genuine expectation? Basically one thing: your attitude. Goals are things we strive toward that are usually beyond the range of our past achievements. Such things as investment goals, weight loss goals, and athletic goals are typical. We set goals to give ourselves direction but we are not greatly surprised or disappointed if we fall short.

			An expectation, by contrast, is a belief about what we ought reasonably to accomplish. If we fall short of our expectations, we feel sincere disappointment. It will hurt. We may set a goal of having our children attend an Ivy League college, but many parents have an expectation that their children will attend college somewhere. Those expectations affect the way they communicate about college with their children. It is not “if” the child will go to college but “when and where” they will go. That assumption shows up in kids’ behavior. Who in fact goes to college? Kids of parents who went to college. The same pattern holds all the way up to the children who expect to obtain doctoral degrees.

			So it is with negotiation. Your goals give you direction, but your expectations are what give conviction to your statements at the bargaining table. You are most animated when striving to achieve something you believe you justly deserve.

			The more time you spend preparing for a particular negotiation, researching what others have achieved in similar circumstances, and gathering information that reinforces your belief that your goal is legitimate and achievable, the firmer your expectations grow. Morita had two important goals for Sony when he headed for America in 1955: to sell a lot of radios and sell them using Sony’s name. Partly as a result of his experience with Bulova, he learned that the “using Sony’s name” goal was more important than the “sell a lot of radios” part. As his goal matured into a solid expectation, he was able to communicate this vision more clearly to his own board of directors and to potential customers.

			What you aim for in negotiations often determines what you get. Why? The first reason is obvious: your goals set the upper limit of what you will ask for. You mentally concede everything beyond your goal, so you seldom do better than that benchmark.

			Second, research on goals reveals that they trigger powerful “striving” mechanisms. Sports psychologists, salespeople, and educators alike confirm that setting goals motivates people, focusing their attention and psychological powers.

			Third, you are more persuasive when you are committed to achieving a specific purpose you believe in, in contrast to the occasions when you ask for things halfheartedly or merely react to initiatives proposed by others. As US president Lyndon Johnson once said, “What convinces is conviction.” Your commitment is infectious. People around you feel drawn toward your goals.

			I have personally observed this “expectation effect” in watching some of the best negotiators in the business both at the bargaining table and in executive training sessions. Negotiators striving to achieve concrete goals they believe in are more animated, committed, prepared, and persistent. Nor is this effect limited to experienced dealmakers. I have seen the same power at work in parents negotiating with school systems to obtain better educational support for their children and in community leaders negotiating with zoning boards to protect the integrity of neighborhoods. Everyone gains a significant psychological edge when they are convinced that what they are asking for is fair, feasible, legitimate, and achievable.

			Goals versus “Bottom Lines”

			Most negotiation experts emphasize the importance of having a “bottom line,” “walkaway,” or “reservation price” for negotiation. Indeed, the bottom line is a fundamental bargaining concept on which much of modern negotiation theory is built. It is the minimum acceptable level you require to say yes in a negotiation. By definition, if you cannot achieve your bottom line, you should seek another solution to your problem. When two parties have bottom lines that permit an agreement at some point between them, theorists speak of there being a positive “zone of possible agreement” (ZOPA). When the two bottom lines do not overlap, they speak of a negative ZOPA—e.g., when a buyer does not have enough money to meet a seller’s minimum acceptable price or one side’s short deadline does not give the other side long enough to respond with an offer.

			A well-framed goal is quite different from a bottom line. As I use the word, a “goal” is your highest legitimate expectation of what you should achieve. For example, in the case of the used electronic device illustrated on page 33 (fig. 2.1), the seller has a bottom line of getting at least $100, but the seller might set a goal of $130 based on the prices for similar devices online. Bottom lines are vitally important to negotiation theory, but setting and negotiating toward a legitimate goal is the key factor in most bargaining success stories. Let me explain why.

			Researchers have discovered that humans have a limited capacity for maintaining focus in complex, stressful situations such as negotiations. Consequently, once a negotiation is under way, we gravitate toward the single focal point that has the most psychological significance for us. Once most people set a firm bottom line in a negotiation, that becomes their dominant reference point. They measure success or failure with reference to their bottom line.

			Having a goal as your reference point, by contrast, prompts you to think you are facing a potential “loss” for any offer you receive below your goal. And we know that avoiding losses is a powerful motivating force.

			Thus, if you are selling your used electronic device and have focused on getting at least $100 in order to buy some other item that costs about that much, you will tend to relax once the buyer makes an offer above $100. You can now end your search for a buyer and begin mentally possessing the other item you want. If the buyer is alert (and most are when it comes to money), they will sense your relaxation and stop the bidding.

			If, instead of focusing on your bottom line, you orient toward your goal of getting $130 based on comparable online prices, you don’t stop striving quite so soon. And if the buyer is focused on their bottom line of $150, chances are you will end up with a higher price than you otherwise would receive.

			To avoid falling into the trap of letting your bottom line become your reference point, be aware of your absolute limits, but do not dwell on them. Instead, prepare your bottom line, then set it aside while you work energetically on formulating your goals. With experience, you should be able to keep both your goal and your bottom line in view at the same time without losing your goal focus. Research suggests that the best negotiators have this ability.

			If setting goals is so vital to effective preparation, how should you do it? Use the following simple steps:

			
					
					Think carefully about what you really want—and remember that money is often a means, not an end.

				

					
					Set an optimistic—but justifiable—target.

				

					
					Be specific.

				

					
					Get committed. Transform your goal into an expectation. Write down your goal and, if possible, discuss the goal with someone else.

				

					
					Carry your goal with you into the negotiation.

				

			

			What Do You Really Want?

			Begin your preparation for negotiation by considering your own underlying needs and interests. In business or consumer negotiations, a good price is usually an important goal because it is precise and quantifiable; it helps you “keep score” and measure success. But it is easy to forget that price is often a means to an end, not an end in itself. The goal is to achieve more value or profit, not a victory on the price term.
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			This is not as paradoxical as it sounds. If you are on the buy side, you want to make sure that you get a specified level of quality for the money you spend, not just a low price. And sellers need to be careful that their sales create the conditions for future business. Canceled orders and one-time sales do not make for a profitable enterprise, even if the price achieved on any given sale looks good.

			The founder of CBS, William Paley, was having a hard time making money in the radio broadcast marketplace in its early days. He was negotiating with local stations over prices for CBS shows, and the stations had all the power. They did not have to buy and often did not. Paley revolutionized radio and created the modern network by realizing that the price for his shows was a means, not an end in itself. In the late 1920s, he started giving away CBS’s radio programming in exchange for the right to run advertisements on local stations during prime-time slots. The strategy earned him millions. Later, in the 1940s, Paley took the US recording industry by storm with a similar move: cutting the prevailing price of records in half.

			Experienced negotiators often report that price can be a relatively easy term to resolve compared with less obvious but more explosive issues such as control, turf, ego, and reputation. In the legendary fight over RJR Nabisco chronicled in Barbarians at the Gate, a multibillion-dollar bid for RJR collapsed when two major investment banking firms—Drexel Burnham Lambert and Salomon Brothers—could not agree on which firm’s name would appear on the left-hand side of the Wall Street Journal ad announcing the financing of the transaction. The position of the firm’s name in the ad would signal to the financial community which of the two banks was the “lead bank” in the deal and neither would accept second-place status.

			So when you formulate your goals, consider carefully what really matters to you. Sure, money is important. But identify your underlying interests and needs clearly. Once negotiations start, it is all too easy to become preoccupied with competitive issues such as price and forget what you are trying to accomplish.

			Set an Optimistic, Justifiable Target

			When you set goals, think boldly about what you would like to see happen. Research has repeatedly shown that people who have higher aspirations in negotiations do better than people who have modest or “I’ll do my best” goals.

			In one classic study, psychologists Sydney Siegel and Lawrence Fouraker set up a simple buy-sell negotiation experiment. They allowed the negotiators to keep all the profits they achieved but told the subjects they could qualify for a second, “double-their-money” round if they met or exceeded certain specified bargaining goals. In other words, Siegel and Fouraker gave their subjects both concrete incentives for hitting a specified level of performance and, perhaps unintentionally, a hint that the assigned target levels were realistically attainable (why else would subjects be told about the bonus round?). One set of negotiators was told they would have to hit a modest $2.10 target to qualify for the bonus round. Another set of negotiators was told they would have to hit a much more ambitious target of $6.10. Both sides had the same bottom line: they could not accept any deal that involved a loss. The negotiators with the more ambitious $6.10 goal achieved a mean profit of $6.25, far outperforming the median profit of $3.35 achieved by those with the modest $2.10 goal.

			My own research has confirmed Siegel’s and Fouraker’s findings. In our experiment, unlike the one Siegel and Fouraker conducted, negotiation subjects set their own bargaining goals. And instead of letting everyone keep whatever profits they earned, we gave separate hundred-dollar prizes to the buyer and the seller with the best individual outcomes. The result was the same, however. Negotiators who reported higher prenegotiation expectations achieved more than those who entered the negotiation with more modest goals.

			Why are we tempted to set modest bargaining goals when we can achieve more by raising our sights? First, many people set modest goals to protect their self-esteem. They are less likely to fail if they set their goals low, so they tell themselves that they are doing fine as long as they beat their bottom lines. Modest goals thus help avoid unpleasant feelings of failure and regret.

			Research suggests that the self-esteem factor plays a more important role in low goal setting than many of us would care to admit. We once had a negotiation speaker who said that the problem with many reasonable people is that they confuse “win-win” with what he called a “wimp-win” attitude. The “wimp-win” negotiator focuses only on his or her bottom line; the “win-win” negotiator has more ambitious goals.

			Second, we may not have enough information about the negotiation to see the full potential for gain; that is, we may fail to appreciate the true worth of what we are selling, fail to do research on applicable standards, or overlook how eager the buyer is for what we have to offer. This usually means we have not prepared well enough.

			Third, we may lack desire. If the other person wants money, control, or power more urgently than we do, we are unlikely to set a high goal for ourselves. Why look for trouble over things we care little about?

			As students and executives in my negotiation workshops start setting more ambitious goals and strive to improve, they often report feeling more dissatisfied regarding their performance—even as their objective results get better and better. For this reason, I suggest raising one’s goals incrementally, adding difficulty in small steps over a series of negotiations. That way you can maintain your enthusiasm for negotiation as you learn. Research shows that people who succeed in achieving new goals are more likely to raise their goals the next time. Those who fail, however, tend to become discouraged and lower their targets.

			Once you have thought about what an optimistic, challenging goal would look like, spend a few minutes permitting realism to dampen your expectations. Remember: optimistic goals are effective only if you believe in them and they can be justified according to some standard or norm. As I will discuss more fully in chapter 3, credible negotiation positions are supported by legitimate standards. No amount of mental goal setting will make your five-year-old car worth more than a brand-new version of the same model. You should also adjust your goals to reflect appropriate relationship and leverage concerns, subjects I address in chapters 4 and 6.

			With the preliminary work done, you are ready to enter the negotiation process and encounter the values and priorities the other side is bringing to the deal. Until you know for sure what the other side has for goals and what the other side thinks is realistic, you should keep your eyes firmly on your own defendable target. The other party will tell you if your optimistic deal isn’t possible, and you will not offend him or her by asking for your goal so long as you have some justification to support it, you advance your ideas with courtesy, and you show a concern for his or her perspective.

			Be Specific

			The literature on goal setting counsels us to be as specific as possible. Clarity drives out fuzziness in negotiations as in many other endeavors. With a definite target, you will begin working on a host of psychological levels to get the job done. For example, when you land your new job, don’t just set a goal to “negotiate a fair salary.” Push yourself to take aim at a specific target—go for a 10 percent raise over what you made at your last job. Your specific goal will start you thinking about other, comparable jobs that pay your target salary, and you will begin to notice a variety of market standards that support a salary of that amount.

			Commit to Your Goal:

			Write It Down and Talk about It

			Your goal is only as effective as your commitment to it. There are several simple things you can do that will increase your level of psychological attachment to your goal. First, as I suggested above, make sure it is justified by solid arguments. When you believe in your goal, you communicate commitment.

			Second, spend a few moments vividly imagining how it would feel to achieve your goal. Visualization engages your mind more fully in the achievement process and also raises your level of self-confidence.

			One of my better MBA students, a young man from India who came to the United States via a career in Hong Kong, once confided to me that before he applied to the Wharton School, he came to Philadelphia and had his picture taken inside the school’s main building. He then kept that picture over his desk for several years as he directed all his professional energies toward gaining admission. After being turned down once, he was finally admitted. When he arrived on campus, he had another picture taken of himself in the same building, and he now proudly displays the two pictures together on his desk at his Silicon Valley tech firm. He credits the visual image of his goal with keeping him on track toward its achievement. The same visualization techniques work for negotiation goals.

			Third, psychologists report that the act of writing a goal down engages our sense of commitment much more effectively than merely thinking about it. The act of writing makes a thought more objective, obligating us to follow up on it—at least in our own eyes. According to psychologist Robert Cialdini, successful sales companies often ask their sales representatives to write down their sales goals, declaring in their training manuals that “there is something magical about writing things down” that improves salespeople’s performance.

			You can begin your practice of writing down negotiation goals by referring to the Information-Based Bargaining Plan in appendix C. Note the space provided for recording your “specific, optimistic goal.” I discuss the use of this plan in more detail in chapter 7.

			To commit yourself even further to your goal, tell other people about it and show them your written goal. If others know about the goal, you begin to feel subtly accountable to them. Research indicates that negotiators bargain harder when they might have to explain to someone why they failed to achieve a goal. Labor, sports, and political negotiators go to extreme lengths to mobilize this power: they sometimes announce their bargaining goals to the press, thereby putting everyone (including their constituents and the other side) on notice as to what they want to achieve. This sort of public commitment is a powerful way of binding yourself to your goals.

			Of course, as in all other aspects of negotiation, one should use judgment in committing to goals. If both parties engage in dramatic forms of public commitment, with press conferences and do-or-die statements to their respective audiences, they can paint themselves into a corner from which it is impossible to escape. Labor strikes, political gridlock, and wars are examples of failed negotiations, not successes.

			Finally, any type of material investment you can make in the goal that would be lost if you fail to achieve it will add greatly to your commitment. A major airline once announced that it had signed a deal to acquire four hundred new planes to expand and upgrade its fleet. It went on to state that the airline would be forced to cancel that order if it failed to reach a favorable wage agreement with its pilots before the deadline for closing the purchase. With that one move, the airline secured three negotiation advantages: a public commitment to its stated wage target, a credible deadline for concluding negotiations with its pilots, and, most important, a vision of what it (and the pilots) would lose if the airline failed to achieve its wage goals. The negotiations successfully concluded by the deadline and within the wage constraints the airline had set.

			Carry Your Goals with You

			into the Negotiation

			It is all too easy to get knocked off your target by the other party during a negotiation. It therefore pays to carry your goals with you and, if you feel yourself getting swept away, to take a break and review them before going forward. I find it sometimes helps to literally carry a short summary of my goals in my pocket or wallet.

			Barry Diller, the successful television executive and entrepreneur, learned this lesson the hard way when he got caught up in bidding for the rights to the first television showing of the movie The Poseidon Adventure back in the early 1970s. Representing ABC, Diller ended up bidding $3.3 million—by far the highest amount ever paid for such a property at the time—and losing money for his network. The reason Diller paid so much? He agreed to participate in the first (and, for him, the last) open-bid auction for TV rights to a movie. In the frantic bidding that followed, he forgot about his primary goal—making a profit—and got caught up in what one CBS executive who bid against him called the “fever” of winning a competition.

			Negotiation scholars have observed this phenomenon so often we have a name for it: “escalation of commitment.” People lose sight of their real goals in competitive situations and pay far too much money, spend too much time, or sacrifice too many other interests for the privilege of saying they have won. It usually does not take long for regret to set in after such a victory, teaching the winners that it is not enough to prepare goals—you must remember them during the negotiation. In auction situations, the final bidder overpays so often that economists call the accompanying feeling of regret the “winner’s curse.”

			Summary

			The first important step in preparation is committing to ambitious, specific, justifiable goals. Clarity of purpose and optimism are key attitudes to bring to the goal-setting process.

			A concrete, challenging goal will motivate you. You will tend to see proposals below your goal as a “loss.” In addition, the intuitive part of your mind—the part that works and learns below the surface while you are getting ordinary things done during the day—will become a powerful ally and problem solver. You will become more focused, persistent, and achievement oriented, and you will be more likely to come up with good arguments and new ideas about how to get what you want. You will also avoid the common trap of becoming focused on your bottom line too early.

			Your clarity will also communicate resolve to the other party. You will convey the message that you have high expectations for both yourself and the deal. And perhaps no other personal variable makes such a difference in negotiation as the quiet feeling of confidence that emanates from people who know what they want and why they ought to get it.

			With your goals in hand, it is time to investigate the Third Foundation of Effective Negotiation: the standards and norms that will help you convince the other side that what you are proposing is fair.

			
				SETTING EFFECTIVE GOALS:
					

				A CHECKLIST

				
					✓ Think carefully about what you really want.

					✓ Set an optimistic—but justifiable—target.

					✓ Be specific.

					✓  Write down your goal and commit to it.

					✓  Carry your goal with you into the negotiation.
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			The Third Foundation: Authoritative Standards and Norms

			
				
			

			The first duty of a wise advocate is to convince his opponents that he understands their arguments.

			—SAMUEL TAYLOR COLERIDGE

			A man always has two reasons for the things he does—a good one and the real one.

			—J. P. MORGAN
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			In addition to the power of clear goals, negotiations harness one of human nature’s most basic psychological drives: our need to maintain (at least in our own eyes) consistency in our words and deeds. The Third Foundation of Effective Negotiation directs attention to this psychological drive. Let’s begin with an example that illustrates the role that fairness standards play in virtually all negotiations.

			What Is the Fair Rate of

			Interest for Borrowing Pigs?

			In his 1930 book The Halfway Sun, anthropologist R. F. Barton tells a story about an indigenous people in the Philippines with whom he lived for many years. The story, which involves a negotiation between two families over some pigs, teaches a sobering lesson about what can happen when a greedy party deviates from authoritative standards and norms.

			A farmer of the Ifugao people once borrowed two pigs from his neighbor. Two years later, the man who loaned the pigs asked for the debt to be repaid. His son was getting married, and he needed pigs to give as presents at the wedding. The two men then fell into a dispute over how many pigs were owed.

			Within this group, there was a standard “interest rate” for borrowing animals. The standard called for repayment according to the “natural rate of increase” of the animals during the term of the loan. A two-year loan of two pigs called for a repayment of four. Accordingly, the borrower offered to repay the two original pigs plus an additional two as interest.

			But the lender was an ambitious man who wanted to make a lavish wedding display. He insisted that the borrower owed him a total of six pigs. He argued that slightly more than two years had passed and that one of the pigs had been of a special, larger breed that should draw a higher rate of interest. The borrower angrily replied that everyone knew the number demanded by the standard was four.

			Aroused by the lender’s greed, the borrower then escalated the dispute. He suddenly recalled that the lender’s grandfather had, many years earlier, failed to repay a chicken he had borrowed. The natural rate of increase on that chicken, he said, equaled roughly one pig. So he reduced his offer from four pigs to three to account for the chicken debt. The lender responded that he would accept five pigs, but not one less.

			After much haggling and many insults, the two farmers engaged the services of a respected elder to act as a go-between. Not long after the elder began shuttling back and forth, however, the lender’s son sneaked into the borrower’s hut and stole the borrower’s most valuable possession, an ancestral gong. That brought the whole negotiation process to an abrupt halt.

			Now the wives got involved. The gong housed the spirits that protected the borrower’s home. The borrower’s wife could not imagine spending even one night without the gong in its proper place. The lender’s wife was also fed up with the dispute; the family’s fields were rotting while her husband fussed over a couple of pigs. Both women told their men to stop arguing and settle the matter.

			The elder finally put together a deal that imposed a penalty on both sides for their stubbornness but also saved face for all. First, the lender promised to restore the gong. Next, the borrower promised to cancel the chicken debt and pay the five pigs demanded by the lender.

			But there was a twist: The elder passed along to the lender only three of the five pigs paid by the borrower. He kept the other two as his fee. Thus, under this ingenious solution, the borrower paid pigs at the rate last demanded by the lender (five), the lender received pigs at the rate last offered by the borrower (three)—and the elder and his family feasted on the price he charged for restoring the peace.

			From Pigs to Price Lists:

			The Role of Standards

			Few of us today borrow or lend pigs. Yet like people in every culture, we negotiate on the basis of authoritative standards and norms. And when parties’ demands stray too far from these norms, they irritate others. Greedy negotiators are seen as being unreasonable.

			Standards very similar to the Ifugao natural rate of increase for borrowed animals play equally important roles in our modern world. Global financial markets set interest rates for borrowing money. Used-car buyers consult buying guides for average car prices. Real estate brokers talk about “comparable transactions.” And investment bankers argue over the true value of a business based on discounted cash flows and earnings multiples.

			Such fancy terms and complex analyses are nothing more or less than techniques that help buyers and sellers form opinions about the right price. These standards, like the one in the pigs story, bracket the bargaining zone and permit all participants to talk about their preferred end of the range without appearing, at least in their own eyes, to be unreasonable.

			Nor are market standards such as interest rates and comparable sales the only examples of normative arguments and formulae that carry weight in negotiations. When children negotiate over who should play with a toy, they argue using norms such as “I was first” or “It’s my turn.” When executives argue over corporate strategy, they discuss their positions using norms such as “profitability,” “benchmarking,” and “efficiency.” And when layoffs loom, people negotiate over who will stay and who will go using standards such as “seniority” and “productivity.” Finally, the single most common tactic for closing a negotiation is a standard allocation formula: splitting the difference.

			By researching the standards that apply in a negotiation and making a persuasive case based on them, you enhance your credibility. Standards give you a fair basis on which to be an energetic advocate for your goal. In addition, be prepared for the arguments other parties will advance. If the accepted standards lend themselves to a variety of interpretations (and most do), they will argue for the interpretations that most favor them.

			In short, become informed about the most persuasive standards you can find. Which standards might those be? As my opening quotation from Samuel Coleridge suggests, the best arguments are always the ones that the other party accepts as legitimate or has used to his or her own advantage in the past.

			The Consistency Principle and

			Normative Leverage

			Why are standards and norms—particularly standards the other side has adopted—such an important part of bargaining? Because, all else being equal, people like to be seen as consistent and rational in the way they make decisions.

			Psychologists have a name for this need to appear reasonable. They call it “the consistency principle.” People have a deep need to avoid the uncomfortable psychological states that arise when their actions are revealed to be inconsistent with their previously expressed standards and beliefs.

			Negotiations are fertile ground for observing the consistency principle at work. When the other party justifies its proposal using fairness standards you have publicly committed yourself to in the past, you have a problem. You must either walk away from the standards (and look like a hypocrite) or debate their application to the present case—a move that subtly moves you toward the other side’s position. In short, standards can be more than just intellectual pawns in bargaining debates. They can be strong, motivating factors in the way negotiations proceed.

			For this reason, the consistency principle can give you what I call “normative leverage” in negotiations. Normative leverage is the skillful use of standards, norms, and precedents to gain advantage or protect a position. You maximize your normative leverage when the standards you assert are ones the other party views as legitimate and relevant to the resolution of your differences.

			Parties typically set up their own needs, standards, and entitlements as the most rational approaches to a negotiation. This inspires a spirited, and usually circular, debate pitting your principles against the other party’s.

			The best practice is therefore to research the other side’s preferred standards, then frame your proposal within them. If your proposal cannot be defended using their standards, prepare to argue for an exception to their standards based on the special facts of your case. Attack their standards directly only as a last resort.

			Let’s look at a couple of business examples of these techniques in action.

			Suppose you are involved in a budget negotiation within a hospital system. You are a nurse executive pushing for more money for training and nursing services; others are pushing for more money to increase the number of doctors’ offices in the surgery department. If the top decision makers in the hospital have previously made policy statements about the importance of “quality patient care” in hospital operations, you have some normative leverage in this debate.

			Provided you do your homework, gather data, and make an effective presentation, your budgetary requests will appear more compelling because they will be closely linked to the hospital’s announced priorities. The surgery department’s request, by contrast, will not enjoy this tight linkage. The administrators will then feel constrained by their prior policy statements to make a decision consistent with their policy. The surgeons are powerful players in a hospital, but a well-prepared case for your budget based on the institution’s announced priorities will improve your chances of achieving your goals.

			If the hospital had announced a different goal—such as “attract the best physicians”—then you would need to anticipate how the surgeons might use this standard in their plea for funding. Your best move would be to show how a quality nursing staff attracts more and better physicians than do lavish offices.

			Here is another, harder, case. Suppose you are a corporate division chief faced with a downsizing mandate. Each division must slash 10 percent of its staff. You study the situation and determine that with a 10 percent cut there will simply not be enough people to do the work. Your initial instinct may be to go to your boss, show her you cannot do your job with the proposed cuts, and request permission for an exception to retain your staff.

			Will this be persuasive? Probably not. Everyone is going to say the same thing, and she will not make her downsizing target if everyone retains staff. She will counter your “not enough people to do the work” argument with a lecture on efficiency and send you back to find ways of getting more work from fewer people.

			How can you gain better normative leverage for your request? By anticipating what standards and norms the boss believes to be relevant in this sort of situation and making your arguments based on her standards—not yours. If she likes to think about ways to be more efficient, give her arguments based on efficiency. Tell her you have evaluated the assortment of tasks your department is doing and have determined that your group is superbly efficient at tasks 1, 2, and 3 but is ill equipped to perform tasks 4 and 5. Even after a 10 percent staff cut, you could do considerably more of tasks 1, 2, and 3 if the boss would assign tasks 4 and 5 to other groups better equipped to handle them.

			Alternatively, you might try to demonstrate how, by retaining more of your staff and cutting more heavily elsewhere in the organization, your boss could sharply reduce the time and cost of an entire business process spanning several divisions. That would save the firm money—which is the underlying point of downsizing—while improving an area on which the boss herself is evaluated.

			Will such arguments carry the day each time you use them? No. But they have a better chance of advancing your goals than arguments based strictly on your own point of view.

			By positioning your needs within the normative frameworks other parties use to make decisions, you show them respect and, as a result, gain their attention. Because the difference between success and failure in negotiation is often very small, anything that systematically improves your chances of getting agreement to your terms will pay off in the long run.

			Beware of Consistency Traps

			Skilled negotiators know about the human need to appear consistent and try to use it as often as they can. Truly manipulative people go beyond identifying their counterparts’ standards for positioning purposes and try to trick their opponents by using what I call “consistency traps.” The goal of a consistency trap is to precommit you to a seemingly innocent standard and then confront you with the logical implications of the standard in a particular case—implications that actually turn out to run against your interests. This is a form of intellectual coercion, and you should be ready to defend against it.

			At the bargaining table, consistency traps are a favorite of aggressive, competitive negotiators. These sharks begin by trying to get you committed to a relatively innocent-sounding principle (“A fair price for this company should reflect comparable sales of like companies, don’t you think?”), then spring their trap by arguing that your bargaining position violates the principle you just endorsed (“Your proposed selling price is 30 percent more than the comparable sales you just agreed should be the benchmark”).

			How can you defend against consistency traps? By being alert to them. When the people you are negotiating with begin asking leading questions before you know where they are going, slow the pace. Turn the tables on the trapper. Elicit as much information as possible about why these questions are important before committing to anything. If you are nevertheless pressed into agreeing to a standard, restate it in your own words and use the broadest possible terms, leaving ample room for interpretation later. “I believe comparable sales may be relevant to our discussions, although I am not sure just what time frame or industries we should be looking at,” you can say to the competitive negotiator. “Why don’t you show me all your data?”

			Even with these precautions, locking horns with a determined consistency trapper can be unsettling. If you are caught in an inconsistency, you have two choices. Either you can adjust your position to conform to the standard that you have admitted applies or you can hold your ground, admitting that you made a mistake when you agreed to the standard. This latter move will cause you to lose some face, but that may be less costly than a bad bargain.

			Using Third-Party Audiences

			Relying on the other side’s standards and norms to frame your proposals is fine, as long as your goals can be positioned within those standards. But suppose they cannot. Suppose the other side’s standard directly contradicts your position and there are no exceptions that can save you. Should you attack the standard and try to change the other party’s mind? You can try, but chances are the other party will cling to their beliefs.

			In these difficult cases, you will need to resort to explicit leverage and search for an ally—a third party to whom your bargaining counterpart is answerable and who is more sympathetic to your norms. Once you can locate such a person, you need to arrange things so you negotiate in the third party’s presence or under the third party’s protection. Allies serve as audiences to guarantee the application of standards that ought, in fairness, to apply. In essence, you can use the third party to bypass the person who opposes you. But be warned: this may be seen as an aggressive move by the person you are bypassing. So careful planning and diplomacy will be needed. Reserve this tactic for only the most important issues.

			Mahatma Gandhi Rides First Class

			A compelling example of using third parties to assert a standard effectively comes from the life of Mahatma Gandhi, the father of modern India.

			Gandhi’s early life as an activist was spent in South Africa, where he worked as a lawyer fighting for the rights of Indians in South African society. Gandhi had earned a law degree in England. He arrived in South Africa ready to use his knowledge of both English law and English social norms to help in the cause of Indian civil rights.

			South African law required Indians (or “coolies,” as they were called by white South Africans) to travel third class on trains. Soon after arriving in South Africa, Gandhi learned firsthand about this rule when he was thrown off a train for trying to ride in a first-class car. It was an insulting episode in Gandhi’s life and made a deep impression on him. What is less well known is that Gandhi immediately looked for a second opportunity to challenge the rule, on a train ride from Durban to Pretoria. This time he succeeded. He did so by skillfully using a third-party audience to outflank a negotiation opponent.

			Gandhi’s standard in this negotiation was “well-dressed and well-behaved people should be entitled to travel first class, regardless of race.” He anticipated that the railway company’s standard would be “coolies must travel third class.” The law, a powerful superstandard, was on the railway company’s side. Gandhi’s step-by-step approach to achieving his goal is a model of effective preparation and strategy in difficult circumstances.

			Gandhi’s first move was to locate a decision maker and find a way to personally present his request for a first-class ticket in a face-to-face meeting. He obtained the name of the stationmaster in Durban, the city from which he would be departing, and sent him a letter. Gandhi wrote that he was a barrister who was accustomed to traveling first class. He said he would present himself personally at the stationmaster’s office the following day to obtain his ticket. By leaving no time for a reply by mail, Gandhi successfully dodged the possibility of getting an easy “no” by mail. Gandhi knew he would have a better chance if he could plead his case personally.

			Gandhi appeared before the stationmaster the next day, in what Gandhi describes as “faultless English dress”: a frock coat and necktie. He wanted to impress the stationmaster with a basic fact—that the stationmaster and Gandhi were from the same social class, even if they were of different races.

			“You sent me the note?” asked the stationmaster when Gandhi presented himself at his desk.

			“That is so,” said Gandhi. “I shall be much obliged if you will give me a ticket. I must reach Pretoria today.”

			Now came a bit of good fortune, brought about by Gandhi’s insistence on a personal interview. “I am not a Transvaaler [a South African white],” said the stationmaster. “I am a Hollander [a native of the Netherlands]. I appreciate your feelings, and you have my sympathy.”

			The stationmaster said he would issue the ticket—but only on condition that Gandhi not involve him if the train conductor later challenged the ticket. Gandhi agreed, although this eliminated an authoritative ally who could have proven useful later.

			“I wish you a safe journey,” the stationmaster concluded. “I can see you are a gentleman.”

			Then came the hard part. Gandhi had to figure out how to persuade the conductor, who would not be from his own social class and who would be a Transvaaler, to let him stay in the first-class car.

			Here is where Gandhi made use of the third-party audience principle. He needed to find someone who would be sympathetic to his “well-dressed and well-behaved people can travel first class” standard and to whom the conductor would feel, in some sense, answerable.

			Gandhi walked along the corridor in the first-class car until he found just the audience he was looking for: an Englishman sitting by himself in a first-class compartment, without any South African whites present. Gandhi sat down, holding his first-class ticket and waiting for the conductor to arrive.

			When the conductor came, he immediately saw that Gandhi was Indian and angrily demanded that he move to third class. Gandhi showed him his first-class ticket. “That doesn’t matter,” said the conductor.

			Then Gandhi’s “audience,” the Englishman, spoke up. “What do you mean by troubling the gentleman?” he asked. “Don’t you see he has a first-class ticket? I do not mind in the least his traveling with me.” The Englishman then turned to Gandhi. “You should make yourself comfortable where you are,” he said.

			“If you want to ride with a coolie, what do I care?” said the exasperated conductor. The conductor retreated, and Gandhi completed his trip in first class.

			Gandhi used his Englishman as a third party to (temporarily) overcome the unjust standards of South African law. Later in his life he would use world public opinion as an audience to expose Great Britain’s unjust treatment of the Indian people—and help win India’s independence.

			Deference to Authority

			Standards and norms rely on the consistency principle for their power in negotiation. But some standards and norms are more powerful than others, especially in market transactions. These gain their traction from the well-documented human tendency to defer to authority. Some cultures emphasize obedience to authority more than others, but even Americans, who tend to be highly individualistic, defer to authority in many situations. Deferring to authority, especially the legal authority embodied in such things as traffic signs and contracts, is an essential social practice. Society would not work well if we all spent time needlessly questioning the “Do Not Enter” signs we encounter every day.

			The same habit of deference applies to the market-shaping standards that act as anchors or focal points in negotiations. The “natural rate of increase” standard for borrowing pigs in the Philippines was not a law. But it provided a single, recognized, fair solution to an otherwise contentious issue.

			Examples of authoritative standards can be found everywhere in modern business. For instance, the practice in the residential real estate industry in the United States is for real estate agents to receive a fixed percentage (6 percent) of the selling price of a home. In the literary and entertainment industries, agents receive a standard percentage of royalties and fees (usually 15 percent) earned by their clients. Authors of paperback books typically collect a 7.5 percent royalty on US sales based on the book’s retail price.

			These standards are completely arbitrary from a financial point of view. Real estate brokers, book agents, and publishers could negotiate fees on a case-by-case basis and sometimes do in special situations. But it would take time and energy to negotiate each and every transaction. The result: each industry converges on payment practices and other standard terms that efficiently reduce the need to negotiate.

			Acceptance of institutionalized bargaining standards is a hallmark of social membership in a given industry or group. A feeling arises that it is slightly insulting or presumptuous to negotiate a variance from the standard. This connection between the standard and group membership gives the standard extra bite—because questioning the standard threatens a negotiator’s status in the group. And that is just the way the groups that benefit from these powerful standards like it.

			When you are new to a market, one of your first moves should be to investigate and master the use of prevailing standards and norms. Otherwise, people will think you are at best clumsy and at worst unreasonable. Similarly, when you are new to a company or institution, you should take time to understand the underlying conventions and norms of that organization. Your credibility as an effective advocate will depend on this.

			But deference to authority becomes a problem in negotiation when powerful parties use it to bully the less powerful into submission. This can happen when businesses use authority ploys against consumers in standards-based transactions. Your landlord presents you with a dense, authoritative-looking contract written in unintelligible legalese and then asks for your signature without explaining what it all means. When this happens: stop the show. Ask for the full story on what you are signing presented in plain language you can understand.

			Herb Cohen tells a story in his book You Can Negotiate Anything that amusingly illustrates just how easy we are to manipulate based on our deference to authority. Candid Camera, a TV show that used a hidden camera to observe ordinary Americans reacting to set-up situations, once placed a large outdoor advertising sign on a road near the boundary between Pennsylvania and the neighboring state of Delaware. The sign read “Delaware Closed.” The producers placed a staff member near the sign, holding a lantern to slow traffic.

			The hidden camera then recorded people as they drove by in their cars. Some people just sped by, ignoring the sign. But others stopped and inquired. The staff member simply referred people to the sign. One dismayed driver even pleaded, “When do you think it will reopen? I live there, and my family is in there!” Such is the power of the printed word—when you print it in billboard-size letters.

			Next time you are signing a financing agreement you don’t understand, remember this amusing story. The other party may well be telling you that “Delaware is closed,” hoping to trigger unthinking acceptance of his or her unfair or unnecessary demands.

			Market-shaping and legal standards aside, most fairness norms in negotiations are contestable. They provide a basis for arguing in a civilized way about preferred results, but they do not dictate what the final agreement will be. They legitimize offers and narrow the range within which bargaining will take place.

			In many buy-sell situations, “fair market value” is the relevant standard and the market provides abundant, useful data as you prepare to advocate for your goals. Facts from prior transactions are critical, and studies show that skilled use of such data significantly affects negotiation results. But “fair market value” is always a relative concept. Be prepared to make and defend your case.

			Effective advocacy is even more important when you assert less quantitative standards, such as “quality patient care” in a health care institution or “educational excellence” at a university. People will interpret such standards differently depending on their goals within their institutions, and data can give your case much-needed rigor as you draw linkages between your proposal and the applicable institutional norm. The better the data, the stronger your argument.

			Positioning Themes:

			“Part-Time America Won’t Work”

			A final, powerful way the consistency principle operates in negotiations is through what I call “positioning themes.” A positioning theme is a crisp, memorable phrase or framework that defines the problem you are attempting to solve in the negotiation using words the other side can understand. Asserting such a positioning theme early in a negotiation helps the other party see why you are there and what overall interests and norms tie your various bargaining positions together. “We’re buying a vehicle to use as a second car at home,” you tell the car dealer. “We want reliability, small size, and a low price.”

			A good positioning theme not only shows the other party why you are there, but it also helps you keep your eye on your own goals. When the going gets tough and the deadline is approaching, a good positioning theme can hold your bargaining position together.

			Some years ago, the Teamsters Union won a major strike against United Parcel Service of America (UPS), the biggest door-to-door package delivery service in the United States. It was the first major strike won by organized labor in the United States in years.

			What made the difference? The union developed and then repeated at every opportunity a carefully constructed positioning theme: “Part-time America won’t work.” Many of UPS’s 180,000 workers and delivery truck drivers were part-time employees. These workers wanted the company to convert their positions to full-time jobs with health and other benefits. The theme resonated with these and other workers throughout the United States who were unhappy about being forced to accept part-time jobs. The union made it appear that everything in the negotiation hinged on UPS’s increasing use of part-time workers.

			UPS tried to counter the union’s theme with a “We must stay competitive” theme of its own, but UPS was unable to match the galvanizing power of the union’s well-prepared attack. “Part-time America won’t work” showed up everywhere: on thousands of placards, in newspaper editorials and stories, on the lips of pundits on television news shows, and on the Internet. The phrase united the 180,000 UPS strikers—no small feat—and appealed to public opinion, a vital audience in a high-visibility strike that would disrupt America’s daily commerce and cause average people a lot of inconvenience.

			The leverage the Teamsters gained from their persuasive positioning ultimately translated into a win for them at the bargaining table. The company agreed to a wage increase; it dropped its demand for control over the workers’ pension fund; and it agreed to promote ten thousand of its part-time workers to full-time jobs over a number of years. As UPS vice chairman and chief negotiation strategist John W. Alden ruefully commented after the strike was over, “If I had known that . . . [I] was going to go from negotiating for UPS to negotiating for a part-time America, we would’ve approached it differently.”

			People do not usually think of slogans as being an important part of negotiation. But persuasive positioning of your interests helps you organize your thoughts, communicate consistently, and tailor your message so the other party will be most likely to hear it. If other parties become convinced that you are committed to a consistent position, they will respect that and you will gain important normative leverage.

			Summary

			Persuasive arguments about standards, norms, positioning themes, and authority are the bread and butter of negotiation. They illustrate an important truth: fairness and consistency matter. This is especially true when the background standards are widely accepted, such as the interest rate for borrowing pigs in the Philippines, or when you are negotiating inside an organization.

			But let’s be clear: When stakes are high enough, people do not make a concession just because they are caught making an inconsistent statement or realize that the other side has a good argument. They make it because they decide, after careful consideration, that it is within their reach and helps them advance toward their goal. The J. P. Morgan quotation at the beginning of this chapter summarizes this point: There are usually two reasons people do things: “a good one and the real one.”

			Put yet another way: A reasoned argument supporting your position is an admission ticket that establishes your request as legitimate and gets the other side’s attention. But argument alone is not always sufficient to achieve bargaining success. Your request must also be within the zone of the other party’s interests, and your manner of communicating the standard must be persuasive. In the end, only two things determine the right price of something: what a buyer is willing to pay and what a seller is willing to accept.

			Gandhi’s first-class ticket was an authoritative document to use against the train conductor in South Africa, but it was not enough to secure his right to stay on the train. The presence of the Englishman gave Gandhi normative leverage. The conductor faced an uncomfortable choice: he could either throw Gandhi off the train and cause a scene with a dignified-looking and perhaps powerful English citizen, or he could leave the situation alone and complain to his bosses later. All in all, it was in the conductor’s personal interests to accept Gandhi’s first-class ticket and avoid the trouble of an overt conflict.

			Now we are ready to explore a negotiation variable that focuses on interpersonal chemistry instead of reasoned argument. The Fourth Foundation of Effective Negotiation is about people. How good are you at forming and maintaining excellent working relationships?

			
				GAINING NORMATIVE LEVERAGE:
					

				A CHECKLIST

				
					✓  Survey the applicable standards and norms. Identify the ones the other party views as legitimate.

					✓  Prepare supporting data and arguments.

					✓  Anticipate the arguments the other side will make.

					✓  Prepare your positioning theme and anticipate the other side’s theme.

					✓  If necessary, consider making your arguments before a sympathetic third-party audience.
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			The Fourth Foundation: Relationships

			
				
			

			If you treat people right, they will treat you right—at least 90 percent of the time.

			—FRANKLIN D. ROOSEVELT

			Leave a good name in case you return.

			—KENYAN FOLK SAYING
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			In the early 1930s, a new research organization, the Institute for Advanced Study in Princeton, New Jersey, was looking for world-class researchers to create one of the world’s first think tanks. The faculty of this new center would not teach. Instead, they would do basic research, share meals and seminars together, and publish papers.

			The institute’s founding director, Abraham Flexner, approached the world’s most famous scientist of his day, Albert Einstein, to join his new organization. Einstein, who was then living in Europe and looking for a new situation, said he was interested. As their discussions advanced, Flexner eventually asked Einstein what his salary requirements might be.

			Einstein replied that three thousand dollars per year would suffice him, unless, as he put it, Flexner thought he could “live on less.” The director’s response? He more than tripled Einstein’s request, offering him ten thousand dollars per year. After further discussion about relocation and pension needs, Einstein ultimately received a package that some sources say was worth close to fifteen thousand dollars—a superstar sum in the Depression-scarred 1930s.

			Einstein’s story shows how negotiations look when they focus mainly on the relationship. Flexner’s problem was how to make a potential “crown jewel” professor feel honored and appreciated so he would adopt the institute as his professional home. The amount of Einstein’s salary was distinctly secondary.

			Flexner’s generous treatment of Einstein worked. Einstein went on to become an icon at the Institute for Advanced Study, remaining there from 1933 until his death in 1955. Just as important, he attracted many other distinguished scholars and firmly established the institute’s world-class reputation. To this day, scholars covet appointments at the Institute for Advanced Study because “that is where Einstein worked.”

			I open this chapter with Einstein’s story because it is a reminder that negotiation is about people—their goals, needs, and interests. Your ability to form and manage personal associations at the bargaining table is therefore the Fourth Foundation of Effective Negotiation. Personal relationships create a level of trust that eases anxiety and facilitates communication.

			Relationship skills will help you establish rapport with people, but forming a long-term relationship can also be your most important strategic priority. When you are negotiating for the long term, as Flexner was in Einstein’s case, the best negotiation strategy may not be competition or even compromise. It can be wholehearted accommodation. Most of us, for example, would not charge a close friend the same price for a professional service that we might charge a large corporate client. In the introduction to the book, I gave a simple example of a negotiation I had with a neighbor’s daughter over citrus fruit she was selling to fund a school trip. Why did I buy any fruit at all? Because of the relationship between our families.

			What is the basis for relationships in negotiation? A fragile interpersonal dynamic: trust. We trust others when we sense that we can rely on them—that they are not just in it for themselves but also care, at least a little, about us. With trust, deals get done. Without it, deals are harder to negotiate, more difficult to implement, and more vulnerable to changing circumstances.

			Finally, what is the secret to creating and sustaining trust in negotiation? A simple but sturdy norm in human behavior: the norm of reciprocity.

			The Norm of Reciprocity

			Human perception has a built-in limitation: we cannot directly know what is going on in others’ minds or hearts. For example, research shows that humans are notoriously bad at guessing others’ feelings. So-called empathetic accuracy rates between strangers are 20–25 percent. Even married couples can accurately read what their partners are feeling only about 50–60 percent of the time. The error rates for intuiting others’ thoughts and perceptions, known as perspective-taking ability, are even worse. Trust in negotiations must therefore come from some other source. What is it? We observe and interpret others’ behavior. When you are generous to someone, do they reciprocate? If so, the relationship glides smoothly forward. If not, you have a problem.

			Dr. Alvin Gouldner has described the general obligation of reciprocity as “duties that people owe one another, not as human beings, or as fellow members of a group, or even as occupants of social statuses within the group, but, rather, because of their prior actions. We owe others certain things because of what they have previously done for us, because of the history of previous interaction we have had with them.”

			The psychological and anthropological research on the norm of reciprocity has confirmed its power in all sorts of transactions, big and small. People are more likely to send Christmas cards to people who first send cards to them, make charitable donations to organizations that have given them a small gift, and make bargaining concessions to others who have made compromises in their direction.

			When it comes to reciprocity, we can have long memories. Ethiopians made a substantial donation to a relief fund to aid Mexico City after a terrible earthquake in 1985. Why? To repay Mexico for Mexico’s aid to Ethiopia in an emergency fifty years earlier, in 1935.

			We also keep short-term reciprocity accounts. In ordinary business negotiations we keep an implicit, minute-by-minute tally of each disclosure and accommodation. “I’ve told you a little about my needs,” you might say. “Let’s hear a little about yours.” Or “I made the last concession. Now it’s your move.”

			Old school economists often have trouble understanding the role of norms such as reciprocity in exchange relationships. They assume everyone is always out to get the most they can get at every moment and from every transaction.

			More recent insights from psychologists working in the field of behavioral economics have updated this view. These scholars have shown that gifts—especially gifts between unrelated strangers—often serve as signals regarding intentions to invest in a future relationship. Examples extend from animal courtship behavior to gift giving in business mergers. Between friends and lovers, everything you do that displays a thoughtful regard for the other person’s needs helps establish and maintain close personal relationships—and the same acts carry symbolic weight at the bargaining table even though the relationships there may be more professional than personal.

			To sum up: An ounce of well-grounded personal trust in a business partner based on demonstrated generosity is worth many pounds of contractual guarantees and surety bonds.

			J. P. Morgan Makes a Friend

			A vivid example of the way reciprocity works in business negotiations comes from the lives of two American tycoons, Andrew Carnegie and J. P. Morgan.

			During the financial panic of 1873, Carnegie found himself desperate for cash to meet his obligations. Sensing that a favorable bargain might be struck, Morgan asked if Carnegie might be interested in selling his share in a partnership the Morgan family had with Carnegie.

			The cash-strapped Carnegie quickly replied that he would “sell anything for money.” Morgan asked for his price, and Carnegie said he would gladly sell out for fifty to sixty thousand dollars for a partnership “credit” plus an additional ten thousand dollars of profit. Morgan agreed, and the two men had a deal. These were substantial sums in 1873—the equivalent of many hundreds of thousands of dollars today.

			The next day, Carnegie called on Morgan to collect his money. To his surprise, Morgan handed him two checks—one for sixty thousand dollars and an additional one for ten thousand dollars.

			In response to Carnegie’s surprised look, Morgan explained that his own reading of the partnership accounts had revealed that Carnegie was mistaken about the credit he was owed—the credit was for sixty thousand, not fifty thousand. Hence, Morgan was paying sixty thousand dollars for the credit plus the additional ten thousand dollars profit agreed to the day before. Carnegie was distressed.

			“Well, that is something worthy of you,” said Carnegie, as he handed the ten-thousand-dollar check back to Morgan. “Will you please accept these [sic] ten thousand dollars with my best wishes?”

			“No, thank you,” replied Morgan, “I could not do that.” Carnegie kept the seventy thousand dollars.

			The fact that Morgan saved Carnegie from a ten-thousand-dollar mistake made a great impression on Carnegie. In his autobiography, he writes that he determined then and there that “neither Morgan, father or son, nor their house, should [ever] suffer through me. They had in me henceforth a firm friend.”

			Morgan had the legal right to buy Carnegie’s interest for sixty thousand dollars, but he declined to exercise it. Why? Because he saw an opportunity to place his relationship with Carnegie on a special footing—something “more” than the contractual “everyone for himself” model of the marketplace.

			Notice the dynamic here: Morgan did nothing to endear himself to Carnegie as a likable person with warm, personal charm. He simply used the occasion to send Carnegie a signal that he was trustworthy, handing Carnegie two separate checks to emphasize that he was doing Carnegie a favor. Both men lived many years beyond 1873, and their ability to rely on each other in business affairs paid off handsomely many times, dwarfing the extra ten thousand dollars they exchanged that day.

			The “Ultimatum Game”:

			A Test of Fairness

			Boiled down to its essence, the norm of reciprocity in negotiation amounts to a simple, three-step code of conduct. First, you should always be trustworthy and reliable yourself. Second, you should be fair to those who are fair to you. Third, you should let others know about it when you think they have treated you unfairly. Unfair treatment, left unnoticed or unpunished, breeds exploitation—followed by resentment and the ultimate collapse of the relationship.

			Let me illustrate just how powerful these three rules are as a code of fair behavior in bargaining. Negotiation researchers have repeatedly used a simple experiment to prove how sensitive people are to notions of equity and fairness in their bargaining relationships. It is called the “ultimatum game.” It works as follows.

			Suppose you are sitting next to a stranger at a bar. Someone comes in and hands the stranger one hundred dollars, telling the pair of you that if you can agree on a division of the hundred dollars between you, you can both keep whatever you agree to. Here are the rules: The stranger must make a single offer to you for some number between zero and one hundred dollars. You must then either accept or reject that offer—no haggling allowed. If you accept, you split the money as agreed. If you don’t, neither of you gets any money. After a first round of play, the stranger will get another hundred dollars, and you will play again.

			Now assume the stranger makes you the following offer: they get ninety-eight dollars and you get two. Would you accept or reject? Although two dollars is better than nothing, many people in negotiation experiments involving even one round of this game reject this patently unfair division. In fact, some people reject offers going all the way up to 25 or 30 percent of the total amount being divided. Why? Because these divisions are not a “fair” split of the money. By saying no, people punish the person who has made the unfair offer. True, you lose some money if you turn down the two-dollar offer—but the other guy loses ninety-eight dollars. Many people think it is worth a few dollars to stand up for “fairness.”

			In a two-round game, our inclination to insist on fairness is bolstered by the fact that our behavior in round one affects the way the other party will treat us in round two. Suppose you accept the stranger’s unfair two-dollar offer in the first round. Now the stranger (not a stranger any longer) gets another hundred dollars. What do you think this person will offer you in round two? Probably two dollars or less. But what if you had turned down the first offer? What would the second offer be? Something more than two dollars—and maybe as much as fifty dollars. Your insistence on fairness in round one would set the stage for establishing a norm of reciprocity between you in future rounds.

			Now imagine that instead of being greedy, the stranger is a fair-minded person who offers you fifty dollars. Almost everyone would say yes to this proposal. The fifty-dollar split is a manifestly fair division and deserves a positive response. You and the stranger could go on playing this game all evening—until the person supplying the money got tired and went home.

			Finally, suppose the stranger offers you fifty-five of the hundred dollars? This is, in essence, what J. P. Morgan did for Andrew Carnegie during the panic of 1873.

			You would begin thinking about your relationship with the other person somewhat differently. You might trust them more. You might even think you “owe” them a favor in return. After J. P. Morgan saved Carnegie from his ten-thousand-dollar mistake, Carnegie wanted to reciprocate. There was no immediate opportunity, so he considered himself in Morgan’s debt well into the future.

			The lesson to take from these examples is straightforward: Just because you have power to take advantage of someone in a given situation does not mean it is smart to use it. Generosity begets generosity. That’s the norm of reciprocity in relationships. You can also count on the reciprocity norm to help you through the information exchange and concession-making stages of bargaining. Always take turns. After you make a move, wait until the other party reciprocates before you move again.

			Negotiation is a dance and reciprocity is its rhythm.

			The Relationship Factor in

			Negotiation Planning

			People are complex and unpredictable. No matter how stable your relationship with the other party may be, you must grapple with the problem of trust each and every time you negotiate. That means you must get into the habit of reviewing the relationship factor as a routine part of effective negotiation planning.

			How does one do this? A personal experience may help to show you how it is done. The story involves an American businessman—I’ll call him Barry—who attended the Wharton Executive Negotiation Workshop and whom I later advised regarding a complex global business deal. I have changed a few of the facts to ensure confidentiality, but the story is true.

			Barry was the president and chief operating officer of his family’s $25 million chemical engineering firm in Ohio. He was energetic, hard driving, and extremely competitive. Under his leadership, the firm had prospered.

			Barry called me because he was talking with a large Swiss firm about a possible joint venture and needed some negotiation advice. The Swiss company wanted to license a special chemical formula developed by Barry’s firm to create an entirely new product line with enormous global sales potential. If consummated, the deal could quickly lead to more than $100 million in profits for Barry’s company.

			Barry was eager to get this deal done. He was focused on tactics: should he or the Swiss firm should be the first one to name a price? He felt the Swiss company was deliberately delaying the process and speculated that there might be a hidden agenda. After discussing the situation with Barry, I concluded that the problem likely resided in the relationship between Barry and his Swiss counterpart (let’s call him Karl), rather than any hidden tactics.

			The correspondence from Karl revealed a consistently collegial tone and “we can work it out” spirit. Barry’s responses, by contrast, had a very competitive, defensive air. They talked about the risk that the Swiss company might steal Barry’s technology, possible future disputes, and where such disputes would be litigated. From the workshop, I knew that Barry was a highly competitive type—and he was running true to form.

			I advised Barry to relax and begin approaching Karl as a possible partner rather than a potential pickpocket.

			This was an important insight, but an even more important relationship issue still lay ahead. Something Barry mentioned in one of our talks prompted me to ask him about his relationship with the majority owner and founder of Barry’s firm: his father. That opened a floodgate of frustration. It turned out that Barry’s father was getting on in years but had not yet relinquished control over strategic business issues. He might not want to license the formula at all because such a move would threaten that control.

			Over the next month, Barry turned his attention exclusively to his two key relationship problems: one in Switzerland and one at home. The deal slowly began to move forward.

			Barry made a trip to Europe and spent several days with Karl—this time putting the deal in the background while he let the beginnings of a personal relationship develop. Barry was genuinely surprised when Karl casually dropped a possible price range for Barry’s formula into a dinner conversation near the end of this trip. After some discussion, the pair began closing in on a price that was much higher than Barry had thought possible.

			Meanwhile, on the home front, Barry had a talk with other family members and a trusted financial adviser about his father’s refusal to confront the implications of this deal for the firm. A breakthrough came when his mother privately agreed that something needed to be done. She convened a family council and Barry was given more autonomy to run the firm.

			In short, Barry’s negotiation problems turned out to have important relationship dimensions he had failed to see, perhaps because of his competitive personality. He made real progress only after he started paying as much attention to the “people” issues as he did to the financial terms.

			Personal Relationships versus

			Working Relationships

			After the panic of 1873, the relationship between J. P. Morgan and Andrew Carnegie was based on a degree of mutual trust. But was this relationship a personal friendship or a working relationship? There are subtle distinctions between working relationships and personal friendships that can make a major difference in the way negotiations work.

			I once interviewed the head of an investment banking firm as part of a research project. This man had been an entrepreneur before he joined the bank and had done a great many deals in his career. I asked him what aspect of negotiation caused him the most anxiety.

			He hesitated for a moment and then replied, “Walking into a negotiation and seeing a friend sitting on the other side of the table.”

			I was surprised by his answer. “Why would that be a problem?” I asked. “Wouldn’t that help you understand each other?”

			“In my business,” the banker said, “the job is to make as much money for the client as possible. Seeing a friend sitting there makes you worry about something else—the friendship. It’s hard to do your job when you’re worried about losing a friend.”

			Research supports this banker’s intuition about bargaining with friends. In fact, the closer the personal relationship between two negotiators, the more likely it is that they will seek to minimize conflict and close the deal based on some simple, roughly equal compromise.

			Some years ago, three professors conducted an experiment to study how dating couples handled bargaining. They gave the same negotiation problem to two groups: seventy-four dating couples and thirty-two pairs of men and women who were strangers.

			The dating couples were much “softer” in their bargaining tactics than were the strangers. They started the negotiation with more modest goals; they made bigger concessions; they argued with each other less; and they told each other the truth about their bargaining positions more often. In short, they were nicer to each other than the strangers were, and reached agreements by straightforward, simple compromises.

			Their soft strategies carried a cost, however. They were much less successful than the strangers at uncovering hidden, mutually rewarding trade-offs in the scenario they negotiated. Why? Because they focused on getting the deal resolved amicably, they avoided conflicts and challenged each other less often than the more competitively minded strangers. As we shall see in chapter 9, effective negotiators care about being “fair,” but they are also good investigators who are assertive about their goals. They push the other party for information to help them find the best solutions, not just the most obvious compromises.

			So your relationships with others matter when it comes to the allocation norms you apply in bargaining encounters. Close relationships more often trigger the use of “equality” or “equal sharing” norms. Encounters with strangers cause us to expect and exhibit more complex behaviors.

			But isn’t there a middle ground for relationships—something between friends and strangers? There is. Between these two extremes are so-called working relationships. These are the exchange relationships of everyday business and professional life. They are based both on a degree of trust and reciprocity and on the prudent assumption that both parties are looking after their own best interests. Working relationships are somewhat more formal than friendships; they can be sustained through more explicit conflict over relatively higher stakes; and they depend for their existence less on emotional support and feelings of “liking” than on mutual respect and reciprocity over a series of exchanges.

			My guess is that J. P. Morgan and Andrew Carnegie had a highly reliable working relationship. My advice: when you are a professional representing others’ interests, avoid negotiating against friends. Your clients deserve your skills as a strong, committed advocate.

			Psychological Strategies for

			Building Working Relationships

			How does one go about establishing the connections needed to form working relationships? It starts with building rapport. Below, you will find the most well-established methods for breaking the ice. But remember that sincerity in your conduct is always the key to any of these methods working effectively. People do not respond well when they think others are trying to manipulate them.

			THE SIMILARITY PRINCIPLE

			At the most superficial level, we warm to people who are like ourselves. It is easier to establish a connection with someone who acts like you, shares your interests, and identifies with the same groups you do.

			Remember the story in chapter 3 about Mahatma Gandhi’s controversial first-class train ride in South Africa? The stationmaster gave Gandhi a first-class ticket. “I wish you a safe journey,” he said. “I can see you are a gentleman.”

			Gandhi had no personal relationship with the stationmaster to smooth the way toward getting his ticket, but he did use the basic principle of similarity to help him. Researchers have shown that the similarity principle applies to personality as well as to things like appearance and group membership. When I was coaching Barry in how to relate better to Karl, I encouraged him to emphasize his own collaborative tendencies to match up better with Karl’s problem-solving style. By emphasizing the positive aspects of the deal instead of the risks associated with it, Barry connected with his counterpart.

			As with everything in negotiation, you need to use your judgment in the rapport-building process. Overt, manipulative attempts to find similarities where few exist will put people off. But people with nothing in common have trouble establishing open channels for communication.

			THE ROLE OF GIFTS AND FAVORS

			Another time-tested way to encourage the delicate process of establishing trust in working relationships is to give the other side something as a symbol of good faith. Think back to the two examples that led off the book in chapter 1.

			In both of these negotiations, gifts—a watch in the General Cinema negotiation and a goat and some beer in the dispute between the two Arusha farmers—helped build trust. They were symbols of an underlying relationship between the parties.

			Once again, you should be aware of the need for tact in rapport building. Gifts should be calibrated to the situation. If a gift is too big, it will make others suspect your motives. Too small, and it may be viewed as socially clumsy. Asian business relationships are especially formal in their obligatory giving and receiving of small gifts. There are even gift-giving consultants in Japan to help people decide just what sort of gift is appropriate in each business situation. Once gift giving is established, negotiations become merely an episode in an ongoing association between the parties.

			TRUST AND RELATIONSHIP NETWORKS

			A third way to establish rapport at the bargaining table is through the operation of relationship networks. Such networks often help you gain access to and credibility with those you are seeking to influence. The mere fact that you share a mutual acquaintance with your counterpart may help you appear more familiar and establish a minimal condition for trust. If your counterparts know someone who can specifically vouch for your trustworthiness, all the better.

			Many cultures around the world have highly refined, explicit rituals associated with relationship networks. The Japanese have traditionally made the ceremonial exchange of business cards (called meishi) a first step when meeting potential business contacts. Both parties bow and hold the card a certain way, treating it with great seriousness. This helps the relationship process get started based on reciprocal signs of respect. Once business cards are exchanged, both sides are free to make future calls without embarrassment. Although this ritual tradition is rapidly giving way to more informal, Western-oriented practices, the business card is still an essential tool for building networks.

			In China, one’s business network is a primary personal asset and maintaining it a major activity of everyday life. The Chinese have a special name for networks: guanxi (pronounced “gwang-chi”). As one prominent Asian business publication put it, “Connections are a fact of life in Asian business. With the right guanxi, doors open and deals get done. Without it, the simplest deals can disintegrate.”

			Guanxi has its strongest connotations with respect to family affiliations. But it expands outward from that core to encompass all relationships that have at their source a commitment to reciprocal benefits and obligations. Guanxi is so important to conducting business in Asia that publications offer “guanxi lists” to help businesspeople successfully navigate Asian social networks.

			We Americans tend to be a little suspicious of the idea that people get ahead through their “connections.” In our public ceremonies and rhetoric, we honor people based on what they achieve rather than who they know. In the Western news media, the Chinese idea of guanxi carries the smell of corruption and unsavory business practices.

			Yet in our own way, we Americans believe in the power of guanxi, too. We are just less forthright about it. Examples of American guanxi include college alumni networks, exclusive country clubs, relationships gained through memberships on community nonprofit boards, and mutual acquaintances made through children and family.

			Relationship Traps for the Unwary

			Relationships are critical to negotiation success in all the ways I have discussed, but they pose significant risks, too. Cooperative people in particular can fall prey to tricks and traps set by “sharks” at the bargaining table. When the stakes are small, being victimized by such tricks becomes a simple learning experience: pay for your mistakes and be more careful next time. When the stakes are high, however, you may not be able to afford the lesson. Here are a few common traps to watch out for.

			TRUSTING TOO QUICKLY

			Cooperative people assume that most people, like them, are fair and honest. Wanting to appear trustworthy, they take big risks too early in a bargaining encounter. This can happen when negotiators on the other side ask for substantial sums of money or performance commitments up front without sufficient assurances that they will fulfill their side of the bargain.

			The solution here is to take your time and build trust step-by-step. It helps if you can use your relationship network to check out the other party. If this is not possible, take a small risk before you take a big one. See if those on the other side reliably reciprocate in some little matter that requires their performance based on trust. If they pass the test, you have a track record on which to base your next move.

			RECIPROCITY TRAPS

			Sharks can manipulate the norm of reciprocity, triggering a feeling of obligation in well-meaning people when none is appropriate. You may have experienced this in an everyday encounter with a hustler or con artist. How about strangers who offer to give you a flower or perform a small service, then ask for money? You feel manipulated, but cooperative people sometimes feel just a little bit obligated.

			At the bargaining table, watch out for people who make small concessions and then ask for much bigger ones in return. Similarly, beware of those who reveal a little information of their own and then ask you to disclose your entire financial position.

			These are patently unfair exchanges, but the norm of reciprocity is so strongly ingrained in many of us that we respond to the form of the exchange more than the content.

			If you are pressured to reciprocate when it does not feel quite right, take a break and consider the overall situation before making your next move. Do you really owe the other party something, or are you falling into a reciprocity trap?

			MANAGING HIGH-STAKES DISPUTES WITH FRIENDS AND FAMILY

			As was mentioned earlier, friends and lovers make bad bargaining partners when the stakes are high. People in very close relationships tend to rely on equal-split norms to make divisions.

			But as many a broken business partnership can testify, very high stakes can bring out the shark in even a close friend or associate. Suppose the ultimatum game I discussed earlier involved a final round in which the stakes were raised to $10 million. Your friend now has a choice of what to offer you. Do you think the friend might be tempted to offer you $1 million or even $500,000, figuring you could not say no to that kind of money? It may not say much for human nature, but some people would betray a friendship for such a big payoff.

			When the stakes are high in a negotiation with a friend or relative, therefore, it is often wise to delegate the bargaining task to professional advisers. If this sounds too awkward, seek out a single adviser trusted by both sides to act as a go-between. Such neutral parties can ensure that the maximum amount of imagination is brought to the transaction without endangering future cooperation between the principals. If third parties are not available, people in close relationships are well advised to use equity norms (such as “to each according to his inputs” or “to each according to her risk”) rather than simple fifty-fifty splits.

			Summary

			The relationship factor is a critical variable in your ability to succeed as a negotiator. This chapter, and the checklist below, provides tips that will help you get the most from relationships every time you negotiate.

			With your working relationships in good order, we are ready to move one level deeper to the Fifth Foundation of Effective Negotiation. Skilled negotiators can never get enough information on one special subject: the other parties’ true needs and interests.

			
				THE RELATIONSHIP FACTOR:
					

				A CHECKLIST

				
					✓  Gain access and credibility through relationship networks.

					✓  Build working relationships across the table with small steps such as gifts, favors, disclosures, or concessions.

					✓  Avoid reciprocity and relationship traps like trusting too quickly, letting others make you feel guilty, and mixing big business with personal friendships.

					✓  Always follow the norm of reciprocity.

					✓  Be reliable and trustworthy.

					✓  Be fair to those who are fair to you.

					✓  When other parties treat you unfairly, let them know it.
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			The Fifth Foundation: The Other Party’s Interests

			
				
			

			It is not from the benevolence of the butcher, the brewer or the baker that we expect our dinner, but from their regard to their own interests.

			—ADAM SMITH (1776)

			If there is any one secret of success, it lies in the ability to get the other person’s point of view and see things from that person’s angle as well as from your own.

			—HENRY FORD

			
				[image: ]
			

			An enterprising saleswoman named Kelly Sarber was once trying to win a contract for her Arizona-based waste management company to haul garbage for the city of Oceanside, California. Facing stiff competition from other haulers and the possibility of a bidding war, she managed to convince Oceanside to accept her forty-three-dollar-per-ton bid to haul the city’s trash even though her bid was five dollars higher than her closest competitor’s. How did she do it?

			An avid surfer in her spare time, Sarber was keenly aware that the beaches in Oceanside were a major source of tourist money and support for real estate values. She also knew that coastal erosion was slowly causing those beaches to disappear.

			Her company’s dump sites were in the Arizona desert, and if there is one thing a desert has in abundance, it’s sand. Sarber won her premium price for the Oceanside contract by promising that her trucks would not only take the garbage out of town but also return from each trip with a load of clean, fresh Arizona sand to replenish the town’s beaches. Her proposal showed a mastery of the Fifth Foundation of Effective Negotiation: understanding the other party’s interests.

			Skilled negotiators spend substantial time—both before and during a negotiation—investigating the other party’s needs. As an experienced Wall Street dealmaker once told my negotiation class, “The key question I always want answered in every deal I do: Why is the other person sitting there?”

			Finding the answer is not always as easy as it sounds.

			Discover the Other Party’s Goals

			The CEO of one of America’s fastest-growing banks once explained the best way to prepare for a negotiation: “You have to get outside your own wants and needs and learn all you can about what’s meaningful to the other person. And it’s not always another billion dollars.”

			For example, negotiations in professional sports might seem to be all about the money. But alert negotiators are always on the lookout for nonfinancial motivations that can create extraordinary opportunities. For example, National Basketball Association superstar LeBron James was making excellent money playing for the Cleveland Cavaliers in 2008 and 2009. But he was stuck on a losing team. He desperately wanted a chance to win an NBA championship. He signed with the Miami Heat in 2010 for less money than he could have demanded so that the Heat would have the funds needed to assemble a championship team. His bet paid off when the Heat won back-to-back championships in 2012 and 2013. Then, in another stunning move inspired by home-state loyalty and pride, James returned to Ohio in 2014, leading his Cleveland Cavaliers to their first-ever NBA title two year later.

			James made no secret of his true motivations, but it’s not always so clear. Research shows that even skilled negotiators often fail to find shared and complementary interests embedded in tough, price-driven situations. Northwestern University professor Leigh Thompson and a colleague analyzed thirty-two negotiation research studies involving more than five thousand negotiators. The results were striking: negotiators failed to identify underlying, shared goals about 50 percent of the time.

			Why is it so hard to discover the other party’s true goals? Three reasons.

			Confirmation Bias. First, people suffer from a common human limitation: they see the world through the lens of their beliefs. Our perceptions are filtered by something psychologists call “confirmation bias.” You see what you are looking for, jumping too quickly to the assumption that your beliefs about others are true, making it harder to read their actual motives. Once you begin suspecting that your negotiation counterpart is lying, everything they say and do goes under a microscope. You seize on hesitations in speech and failures to make eye contact as “clear” evidence of their deceptions, even when they are telling the complete truth.

			Fixed Pie Bias. Second, in deal making and disputes, people tend to frame negotiations in competitive terms. Harvard negotiation scholar Max Bazerman calls this the “fixed pie bias” and has conducted research that documents people’s tendency to fixate on the competitive aspects of negotiations. With something scarce to be divided, someone has to win and someone else has to lose. The other side is your opponent. Confirmation bias then kicks in, selectively focusing your attention on divergent interests and blinding you to the shared interests that might be there.

			It gets worse from there. Fearing that they will be taken advantage of, parties bluff, pretend issues are important when they are not, act as if they are compromising when they are really getting exactly what they want, and hide their real interests and motivations. The assumption of a competitive negotiation becomes a self-fulfilling prophecy.

			Trying Too Hard to Accommodate. Third, even people with great relationships who are trying their best to please the other person can miss shared goals. In your eagerness to accommodate, you might not ask the probing questions needed to uncover hidden preferences. If you and your romantic partner are negotiating over where to eat dinner and you know your partner loves spicy Chinese food, you might suggest a nearby Chinese restaurant. Trying to please you, however, your partner responds by saying he or she would prefer your favorite Italian place. Truth to tell, you would both rather try the new Mexican venue across town. Will either of you ask the right questions to figure this out? Perhaps. A simple query such as “If I did not care where we ate, where would you really want to go tonight?” might open up some possibilities. But neither of you may think to ask it.

			Your job in negotiations is to work diligently to overcome these psychological and relational barriers. And it is well worth the effort. Negotiation is not just about maintaining relationships or dividing the pie; it is about making the pie bigger for everyone.

			The Planning Behavior of

			Skilled Negotiators

			The Rackham and Carlisle study of English negotiation professionals discussed in chapter 1 supports this point: the more skilled the negotiators, the more likely they are to focus during planning on possible areas of common ground between the parties. This study was unusual in that researchers actually listened in on real planning sessions involving real deals conducted by fifty-one different negotiators over fifty-six planning sessions. The subjects had previously been identified as having high degrees of bargaining skill. The sessions involving the skilled group were then compared with planning sessions led by negotiators who were rated by peers as average.

			The skilled negotiators focused 40 percent of their time during the planning sessions on possible areas of shared or complementary interests—the common or at least nonconflicting ground between them. The group of less skilled negotiators focused on the common ground only about 10 percent of the time and spent the remaining 90 percent preparing to make or defend against demands on issues such as price, power, or control.

			The skilled negotiators’ focus on areas of common ground led to another significant difference between the groups. The skilled negotiators developed about twice the number of possible settlement options in their planning than the less skilled group did and appeared to try harder to anticipate options the other side would suggest.

			Given the importance of focusing on the other side’s interests to create opportunities for favorable trades, how should you go about doing so? The following four steps will help you focus your attention on what the other party wants and how these interests can be used to advance your own goals.

			
					
					Identify the decision maker.

				

					
					Look for common ground: how might it serve the other party’s interests to help you achieve your goals?

				

					
					Identify interests that might interfere with agreement: why might the other side say no?

				

					
					Search for low-cost options that solve the other party’s problems while advancing your goals.

				

			

			Identify the Decision Maker

			To understand what the other party needs, you must first identify who on the other side of the table is the decision maker. Companies and institutions have policies, goals, and relationships, but only people negotiate. The decision makers’ needs, including their status, self-esteem, and incentives, will drive the negotiation. I am amazed at how often people forget to identify these pivotal players in their planning.

			At business school, each entering MBA class starts on a two-year quest with a single goal: to get a great job upon graduation. The students’ second year is often spent interviewing, flying around the country to “callbacks,” and, with luck, nailing down the terms of a concrete offer sometime in the spring semester.

			Every year I am approached by numerous students who are nervously engaged in the final stage of the job-hunting process. They want advice on how to resolve such issues as salary, the amount of a signing bonus, relocation expenses, and the like.

			My first question is, “Who are you negotiating with?” More often than not, they are speaking with a director of human resources or a division recruitment coordinator. These are people who usually implement hiring decisions made by others. I then ask, “Is there a person who has higher decision-making authority who knows you and wants you, not just any recruit, at the firm?” Their eyes light up. They see that they need to take the initiative in the negotiation process and select a person to negotiate with who can make or influence decisions and who has a specific need for their services.

			One MBA student I counseled several years ago managed to persuade his new employer, a South American firm that had never hired anyone with an MBA before, to pay off his entire business school tuition debt as part of the package of benefits he would receive. He negotiated this extraordinary deal by arranging to meet directly with the entrepreneur who owned the firm, appealing to the entrepreneur’s own experience as a debt-burdened student, and describing what this payment would mean in terms of the student’s commitment to the company.

			Look for Common Ground:

			How Might It Serve the Other Party’s Interests to Help You Achieve Your Goals?

			After you have a clear idea about who is on the other side, think carefully about what their needs and interests might be. Do you have any interests in common? Why might a proposal achieving your goal be a good option for the other side?

			An excellent way to explore the other side’s interests is through a role reversal, a technique we use in our negotiation workshops. Let’s say you are about to negotiate with your boss over a promotion. In a role reversal, you pretend for a moment that you are the boss. Then you ask a spouse, colleague, or friend to play you. After briefing your friend on the issues, you stage a meeting in which you discuss the promotion. As you sit in your boss’s chair, ask yourself, “How might it serve my interests to help this employee achieve his or her goals?” When the role play reaches a natural conclusion, write down the reasons why it might make sense from the boss’s point of view to promote you. Talk with your role-play partner about your conclusions. A role reversal will not allow you to actually read your boss’s mind, but your insights can form the basis for a list of good questions to ask.

			Usually, there is a solid foundation of shared interests on which you can build a persuasive proposal. In fact, even the most contentious situations harbor a surprising core of common or nonconflicting interests.

			An executive once told me about a tough merger negotiation involving several hospital systems in New England. At the opening meeting, the other side brought a large ax and put it on the bargaining table. At first, the executive thought this was a crude attempt at intimidation. But it was exactly the opposite. “That’s what we will be able to use on our competition if we can do this deal,” their leader said. The ax became a symbol of their shared interests and got the negotiations off to a positive start.

			Take consumer situations. Most of us assume that firms selling us goods and services have interests that conflict with ours. We want to pay less, and the sellers want us to pay more. This is true, but it is not the whole story. Surprisingly, many consumer companies have an additional interest that is more important than a higher price: maintaining you as a satisfied customer. That gives you an opening to request all sorts of accommodations.

			One of my negotiation students undertook an interesting experiment. After our class on shared interests, he called the toll-free numbers of all the publications he subscribed to and asked for a discount. Note carefully: he did not threaten to drop his subscription; he just asked for the best deal the publication was giving other customers. On several occasions he needed to take his request to a supervisor, but many eventually gave discounts. They wanted to keep him as a satisfied customer.

			In the world of business-to-business relationships between sellers and customers, the same principle of customer satisfaction applies with even bigger payoffs. BusinessWeek reported that business buyers routinely ask for and get such things as long-term agreements with “no price hike” promises, improved quality at no extra charge, free aftermarket service and upgrades, and favorable financing. The shared interest in keeping customers happy in a competitive marketplace is a huge source of value, prompting BusinessWeek to headline its article “Ask and It Shall Be Discounted.”

			If employers, department stores, and other service providers have vital interests they share in common with their customers, how much more is this the case for the people and firms you work with? Do you want to start your new job later rather than sooner? Perhaps your new employer is waiting for an office to open or wants to keep its payroll down for the next quarter and would prefer you to start later. Why not ask? Do you want your new customer to pay that big bill sooner rather than later? Perhaps the division that made the purchase is trying to spend down its budget before a new budget cycle starts. It might be happy to pay. You will never know if you do not raise the issue.

			Shared interests are the “balm of negotiation,” the salve that smooths over the rough edges of the issues on which you and the other party disagree.

			Why Might the Other Party Say No?

			While you are investigating potential shared interests, it also pays to consider possible objections to your proposals. Sometimes this research can inspire a change in negotiating strategy—especially when you begin thinking about the specific needs and interests of the decision maker on the other side.

			I once advised a US hospital that was conducting clinical trials of a new drug produced by a foreign pharmaceutical firm. These tests are the basis for new drug applications to the US Food and Drug Administration (FDA). The overseas drug company was refusing to use an FDA-recommended informed consent document for the patients taking the experimental drug in the trial. Instead, the foreign firm was adamant that it use its own form. The disagreement was threatening the whole project because the FDA might ultimately reject all the findings in the study if the wrong document was used. Millions of dollars as well as professional reputations were at risk.

			To get our problem-solving process started, I asked the hospital’s research director two questions. First, who was the specific decision maker at the foreign drug firm? Second, why might this individual be saying no to what appeared to be a reasonable request? These questions forced the executive to focus her attention on a specific person instead of on “the client.” It also prompted some thoughtful perspective taking.

			What did the situation look like from her counterpart’s point of view? It turned out that the other party was a foreign-trained physician with no US medical experience. And from that person’s angle, saying no might make sense.

			First, the foreign physician’s experience was with his own country’s version of the FDA. This agency had a far more flexible approach to obtaining informed consent from patients in clinical trials. It was possible that doctor did not take the FDA rules seriously. Second, this doctor might fear that using the FDA’s more complicated form would reduce the number of patients willing to participate in the trial, delaying it and adding cost. Finally, the negotiator trying to resolve this problem for the hospital was a midlevel, relatively young project manager, not a physician. It was possible that this project manager lacked professional credibility with the foreign doctor. Physicians are professionally oriented toward hierarchies, and the foreign physician’s national culture might have been reinforcing this tendency.

			From these ideas, none of which had to do with major conflicts between the two corporate entities, came a series of recommendations for action. The problem was now framed as a strategic persuasion issue. A particular foreign physician working for the client had to be given compelling arguments by a credible source (preferably a physician from his own country who was familiar with US drug-approval processes) that the FDA was serious about its recommendation and that patients in the US were accustomed to filling out the informed consent paperwork the FDA required. The hospital had physician contacts abroad. The wheels began to turn. The negotiation gridlock was broken, and a new, workable strategy for moving the dispute forward emerged.

			Curiosity about others’ true motives can save business deals as well as clinical trials. Some years ago a large bank called First Union Corporation acquired a smaller institution named CoreStates Financial Corporation. The price was more than $16 billion, the highest price offered in a bank merger up to that time in US history. Near the end of the negotiations, it became clear that CoreStates’ CEO, Terry Larsen, was hesitating to recommend the deal even though First Union’s Ed Crutchfield had met Larsen’s financial demands.

			It turned out the problem had nothing to do with price. In a private meeting between the two CEOs, Larsen revealed that he was deeply concerned that First Union, a North Carolina institution, would abandon the many charitable commitments CoreStates had made in its home states of Pennsylvania, New Jersey, and Delaware. This would not only hurt these local communities but also subject Larsen to personal media criticism. The media could claim that he had betrayed the region where he and his family made their home.

			Once Crutchfield uncovered this issue, he offered to set up, as part of the deal, a $100 million community foundation that Larsen would lead. The foundation would make grants in the CoreStates area after the merger. This $100 million “extra” totaled only about 0.5 percent of the $16 billion purchase price, a relatively small amount to pay for the key that unlocked the deal. With the foundation in hand, Larsen recommended approval to the CoreStates board. The deal went through.

			The same role-reversal technique that can help you discover shared interests will also help you investigate why the other side might say no to your proposal. As you sit in the other party’s chair, think of all the reasons your proposal might be unpersuasive to your counterpart. The answers to this question often provide breakthrough insights that can anchor your strategy.

			Of course, most parties will say no because you are not offering them enough on issues where your interests directly conflict: your price is too high or your bid too low. These are predictable objections, and your response will need to be based on such things as leverage, prevailing standards, or relationships.

			However, a surprising number of deals will hinge on some completely separate need that you can address at a relatively low cost. As the clinical trials dispute and CoreStates examples illustrate, these reasons often have more to do with self-esteem, status, and the other nonfinancial needs of your counterpart than with hard-core money issues.

			Search for Low-Cost Options

			That Add Value for the Other Side

			Once you have determined some of the less obvious reasons why the other side may object to an agreement, think of low-cost options that may add value for them. Once again, the “fixed pie bias” prompts us to assume the other side is saying no because it wants the same thing we do—money, power, the best office, and the like. The best negotiators strive to overcome that assumption and search for additional, secondary interests that can be used to advance the deal.

			Kelly Sarber’s sand-for-trash story is a classic example of this important aspect of negotiation. If you are able to gain a broader perspective on what the world looks like to the other side, you are likely to identify additional problems they face that you can help with. With luck, these value-enhancing components can facilitate the primary deal.

			I was once doing research about the best negotiation practices of successful financial advisers in the supercompetitive world of asset management. The high-net-worth individuals who make up the client base in this business are a demanding group. Negotiating with them to charge a premium fee for financial advice that can be found online for free is a challenging problem. The advisers’ secret turned out to be a relentless search for value-added services that might benefit their clients based on the clients’ unique, sometimes quirky needs. Some tech-savvy advisors fixed their clients’ computers. Others provided free college counseling services for their clients’ families. The list of extra services went on and on, depending on the special talents of the advisors. As one summed it up for me, “The fee is only an issue when our clients lose sight of the extra value we deliver.”

			Finding low-cost ways to add value to a deal not only makes your proposal more attractive; it also enhances your leverage. As we shall see in the next chapter, the more the other party needs what you can offer, the more they will feel the loss if you walk away. And the more likely they are to say yes to your terms.

			Summary

			Finding out what the other party wants sounds simple, but our basic attitudes about negotiation make this surprisingly difficult to do. Most people tend to assume that other people’s needs conflict with their own. They restrict their field of vision to the issues that they disagree about.

			The best negotiators overcome these assumptions with a relentless curiosity about what is really motivating the other side.

			The lesson here is simple: ask yourself why it might be in the other side’s interest to agree with your proposal, and explore why they might say no. Finally, seek value-added items you can use to sweeten the deal that help the other side at low cost. These inquiries will give you a checklist of questions to ask in the negotiation. Lead with the areas you have in common, then probe for and try to meet the other side’s objections one by one with the lowest-cost concessions you can make. As you move into the areas in which you have genuine and significant conflicts, you will have gained the momentum you need to keep talks going.

			You will also be well positioned to exploit the final and perhaps most important of all the foundations: leverage.

			
				EXPLORING THE OTHER PARTY’S

				INTERESTS: A CHECKLIST

				
					✓  Locate the decision maker.

					✓  How might it serve the other party’s interests to help you achieve your goals?

					✓  Why might the other party say no?

					✓  What low-cost options might add value to the deal for the other party?
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			The Sixth Foundation: Leverage

			
				
			

			Every reason that the other side wants or needs an agreement is my leverage—provided that I know those reasons.

			—BOB WOOLF

			You can get much further with a kind word and a gun than you can with a kind word alone.

			—ATTRIBUTED TO AMERICAN GANGSTER AL CAPONE

			
				[image: ]
			

			By now you should be feeling new confidence in your understanding of negotiation. You have knowledge about personal bargaining styles, goals, standards, relationships, and interests. But the most important factor for high-stakes bargaining is still ahead of us: leverage.

			Leverage is your power not just to reach agreement but to obtain an agreement on your own terms. Research has shown that with leverage even an average negotiator will do pretty well, while without it only highly skilled bargainers achieve their goals. The party with leverage is confident; the party without it is usually nervous and uncertain. Let’s start with three simple stories to illustrate the difference leverage makes in real-world negotiations.

			EXAMPLE 1: SHIFT THE BALANCE OF NEEDS IN YOUR FAVOR

			A major US airline once faced a big problem. Its fleet of aircraft was aging, and it needed to purchase the latest jumbo jets. The trouble? It had recently taken on a large amount of new debt to pay for an acquisition and had no money left to buy new planes. At the time, two US airplane manufacturers, Boeing and McDonnell Douglas, had a virtual monopoly on plane sales in the United States, and they were not interested in doing business with a customer that was broke.

			But within a few months of confronting this issue, the airline’s CEO proudly announced that his company would be acquiring fifty of the latest jumbo jets in a deal valued at close to $1 billion. How was he able to achieve this remarkable turnaround?

			Answer: The world’s third major airplane manufacturer, Europe’s Airbus consortium, had a new jumbo jet ready for sale. But Airbus had gone for an entire year without selling a single airplane. More important, Airbus leaders viewed the American market as critical to its future because airlines from other countries took their cues from sophisticated American buyers.

			When the CEO showed interest in Airbus, it quickly arranged an innovative leasing deal that involved borrowed funds from several banks friendly with Airbus, the turbine company that made Airbus engines (General Electric), and Airbus itself. The French government then threw in millions of dollars’ worth of export credits to subsidize the sale. In short, Airbus supplied not only the airplanes the CEO needed but also all the money to purchase them. The CEO (Frank Borman of Eastern Airlines) got his jets by looking past the obvious sources of supply to find a seller that needed a buyer even more than he needed planes. He improved his leverage by shifting the “balance of needs” in his favor in the transaction.

			EXAMPLE 2: APPEAL TO THE OTHER PARTY’S EGO

			The entertainment business is rife with examples of how the ego needs of participants in a deal can be sources of leverage. One of the most famous (or infamous) movie executives Hollywood ever spawned was producer Peter Guber. Early in his career, Guber made one of his better deals when he traded a modest 5 percent interest in his next movie for 20 percent of the stock of a booming record company owned by Neil Bogart called Casablanca Records. How did Guber arrange this favorable deal?

			Like many on the periphery of Hollywood, Bogart craved the legitimacy of being a “movie mogul.” As one associate put it, “What Neil wanted more than anything was to get into the movie business and he was willing to pay anything to get it.” Guber became aware of Bogart’s movie mogul fantasy and offered to give him a “producer” credit on a second-rate sequel to Jaws called The Deep for that big 20 percent chunk of Bogart’s record company. Bogart’s ego provided all the momentum needed to close the deal. The arrangement turned out doubly well for Guber because, as a fruit of the partnership, one of Casablanca’s top artists, Donna Summer, sang the title track for The Deep. The film’s soundtrack, released by Casablanca, sold two million copies.

			EXAMPLE 3: WHEN THERE ARE NO ALTERNATIVES, CREATE ONE

			A public utility in Houston, Texas—Houston Power & Lighting Company—was paying $195 million a year to the Burlington Northern Santa Fe Railway (Burlington Northern) to carry coal to its giant generating station. Janie Mitcham, the head of purchasing for the utility, was fed up with the outrageous rates and poor service she was receiving, but what could she do? Burlington Northern had a monopoly on rail access to her plant. And rail was the only way to supply the enormous quantities of coal needed to run a generating facility. She tried to negotiate lower rates based on fairness arguments and appeals to the firms’ relationship, but all she got from Burlington Northern was a shrug.

			Then she got an idea: she would build a railroad of her own connecting her plant to tracks owned by the rival Union Pacific Railroad, ten miles away. She mentioned the idea to Burlington Northern in a last-ditch effort to get it to reduce its rates, but Burlington Northern was not impressed. It was a lame threat, Burlington Northern executives figured, because the cost of such a project would be prohibitive, more than $24 million. Even Mitcham’s staff was skeptical, calling her idea “The Rail of Dreams.”

			But Mitcham persisted. She got approval from her bosses to go ahead, had plans drawn up, and started building her own ten-mile-long railroad, now nicknamed Janie Rail. It was no picnic. Burlington Northern sued her and went to rail regulators to complain. She had to move three hundred thousand cubic feet of soil, design around graveyards and historic sites, and put up with protesting neighbors. But in the end she got the job done. Janie Rail is now a reality—and Union Pacific bid for her business at a 25 percent discount off the rates Burlington Northern was charging. She began saving over $10 million per year, easily justifying the cost of the project. Janie Rail gave her leverage over both her old and new railroad service providers.

			Leverage: The Balance of Needs and Fears

			As chapter 5 revealed, skilled negotiators pay close attention to the other party’s needs and interests. But let’s be clear: They do so for a purpose. They are not negotiating in order to solve other people’s problems. They are negotiating to achieve their own goals. And the most reliable way to achieve your goals at the bargaining table is to acquire and use something everyone wants but only negotiation “naturals” fully understand: leverage. Leverage derives from the balance of needs and fears at the bargaining table.

			For all its importance, many people are confused about exactly what leverage is. Here is a simple definition: The party that thinks they have the most to lose from a “no deal” outcome has the least leverage; the party that thinks they have the least to lose has the most leverage.

			Note well: this is a psychological test, not an objective one. Assuming you and I both face equal economic losses in bankruptcy if we fail to close our deal, but you are more risk averse than I am and more anxious about bankruptcy, then I will have the leverage advantage. The essence of leverage is grounded in our perceptions, which trigger emotions related to the fear of loss.

			Leverage is also a dynamic rather than a static factor in bargaining. As the relative fear of “no deal” shifts back and forth, leverage can change moment by moment.

			The best way to test your own understanding of leverage—let’s call it your “leverage IQ”—is to work your way through an example of a tough, high-stakes bargaining situation, asking yourself each step of the way, “Who has leverage?” and “Given the leverage situation, what should the parties do next?” If you can understand how leverage works in a concrete situation such as this, you are ready to begin analyzing leverage in your everyday professional negotiations. In the following example, the risk of “no deal” was literally life and death.

			The Hanafi Hostage Situation

			In March 1977, twelve heavily armed members of a little-known religious sect calling themselves the Hanafi Muslims seized three buildings in Washington, DC, killing one radio reporter, wounding many other people, and taking 134 hostages. The three buildings included the District of Columbia’s city hall, the national headquarters of the Jewish organization B’nai B’rith, and the Islamic Mosque and Cultural Center.

			The leader of the Hanafi Muslims, Hamaas Abdul Khaalis, had recently been the target of a brutal crime himself. Hit men from the largest and most powerful Black Muslim group of the day, Elijah Muhammad’s Nation of Islam, had broken into Khaalis’s Washington home and murdered five of his children and several women living there. Seven members of the Nation of Islam had been tried for these murders; five had been convicted. But Khaalis was not satisfied. As his group stormed the B’nai B’rith building, Khaalis shouted, “They killed my babies and shot my women. Now they will listen to me—or heads will roll!”

			With the Washington police blockading the three buildings, the Federal Bureau of Investigation called to full alert, and the media streaming in, Khaalis made his demands known to the press.

			He wanted three things: the immediate removal from all US theaters of a movie starring Anthony Quinn called Mohammed, Messenger of God; the return of a $750 fine imposed against Khaalis for misconduct during the hit men’s trial; and the surrender to Khaalis of the five men convicted of murdering his children. Barricaded in their respective buildings, the Hanafi Muslims continued to terrorize their hostages and announced that they were prepared to die in defense of their beliefs.

			Let’s stop this newsreel here—at a time when the action also stopped for the participants. Assume you are an adviser to the FBI and the Washington police chief. You must decide what to do next. What will it be?  Storm the buildings and free the hostages, who are clearly in grave danger? Send for the five Nation of Islam murderers and trade their lives for the 134 hostages? Call the distributor of Mohammed, Messenger of God and tell him to stop the show? Your answer, regardless of what it is, will depend on your understanding of the relative leverage the parties had at this point in their confrontation. Let’s assess the situation.

			Who Controls the Status Quo?

			First, it always helps to know who, if anyone, controls the status quo and who is seeking to change it. Leverage often flows to the party that exerts the greatest control over and appears most comfortable with the present situation. Prior to the assaults, the status quo was working against the Hanafi Muslims. They were a marginal group at the fringes of the Black Muslim movement and drew, at most, casual monitoring from people in power.

			The hostage taking changed all that. Now the Hanafi Muslims controlled the status quo. Khaalis took the hostages precisely to gain leverage—both to get the attention he craved and to acquire something he could offer in trade. Khaalis was willing to kill others and die himself, but his purpose in taking hostages was neither murder nor suicide; he sought hostages as leverage to achieve specific goals.

			So the Hanafi Muslims gained at least a temporary advantage by seizing control of the status quo. Now what? Both sides were heavily armed; both could harm each other by using their weapons. The power to make the other side worse off—in this case by taking life itself—is an important source of leverage.

			Threats: They Must Be Credible

			Threats, sometimes explicit but often implied, are a factor in many negotiations. In fact, the other party will ordinarily sense a threat anytime you suggest an option that endangers its status quo (however they conceive of that important reference point). And using threats in most negotiations is like playing with fire—dangerous for everyone concerned. Tell a union during an employment negotiation that you will not give workers an increase in health benefits, and you may get a spirited objection. Take away an existing benefit, however, and you risk a full-fledged labor strike.

			A second point about threats: they are effective only if they are credible. That means the opposing negotiators must share your assumption that implementing the threat will make them worse off, and they must believe there is a good chance you will carry the threat out. If you yourself would be hurt as much or more than they would, your threat may lack credibility.

			Which side in the Hanafi Muslim situation could make credible threats? The Hanafi Muslims demonstrated right away that their threats were credible. They killed one person and wounded many others.

			But the police had a credibility problem. They could not use their weapons without placing hostages at risk, a step they were unwilling to take given the hostages’ large number and diverse locations. This significantly reduced the police threat leverage.

			Moreover, the Hanafi Muslims improved their position further by announcing that they were ready to die. At least some of them probably were. Why did this matter? The police weapons did not count if they could not make the Hanafi Muslims worse off. The Hanafi Muslims’ weapons, however, continued to count as the means of both killing the hostages and injuring the police.

			As if all this were not enough, the police were further hamstrung by a variety of laws related to the use of force that constrain civil authorities in hostage situations. The police could not go to Khaalis’s house and take hostages of their own, for example. Nor, for obvious reasons, would a threat about the legal consequences of taking hostages and murdering them be useful. It was too late for that. Finally, moves to make life unpleasant in the buildings by cutting off water and electricity would affect the hostages as much as or more than the Hanafi Muslims. In short, the police’s ability to make Khaalis worse off was limited.

			The Hanafi Muslims controlled the status quo and had a definite edge in threat leverage. If your first instinct was to storm the buildings and free the hostages with a SWAT team, think again: the leverage in this situation at this time did not favor the use of force.

			The police weapons in the Hanafi Muslim situation were helpful in one respect, however. By completely surrounding the buildings the Hanafi Muslims had seized, the police regained a degree of control over the situation. Khaalis gradually became aware that he, too, was a hostage. At one point during the thirty-eight-hour ordeal, Khaalis even requested that the police check his home and make sure his wife and remaining family were alive and well.

			Overall, given the leverage situation that exists early on in most hostage crises, the best move is a counterintuitive one: you should acknowledge the hostage taker’s power, indicate that you have relinquished control of the immediate situation to him (hostage takers are almost always men), and, as odd as it may sound, look for opportunities to build a working relationship.

			For Whom Is Time a Factor?

			Another leverage dynamic concerns time. Which group had time on its side? Although you might think that time favored the Hanafi Muslims, it did not. Khaalis needed time to deliver his message and figure out where he stood vis-à-vis his goals, but he knew that he could not sustain his control over the status quo forever. Moreover, researchers have found that the longer a hostage situation persists, the more likely the hostages are to get out alive. Not only do the hostage takers begin forming relationships with the hostages but they also begin to experience a greater desire to preserve their own lives.

			As one commentator has explained it, “The thought of one’s own death grows tasteless when one has chewed on it for [many] hours.”

			So time favors the police in a hostage situation. But how does one buy time from a nervous religious fanatic such as Khaalis? By establishing a communication link.

			Khaalis himself took care of this. He had his son-in-law contact an African American television reporter to announce the Hanafi Muslims’ demands. This reporter continued to serve as the messenger throughout the crisis, and the police tape-recorded all their conversations, carefully analyzing them to plot their next moves.

			Create Momentum:

			Give Them Little Things

			With a communication link in place, the police set to work building their leverage position by finding things Khaalis wanted that they could deliver. Note the qualifier “that they could deliver.” One of the trickiest aspects of hostage situations is the unrealistic demands that hostage takers usually make. For example, Khaalis wanted to have the five Nation of Islam hit men who murdered his children delivered to him for execution. The authorities could never comply with this request, so they simply deferred the topic, talking instead about other things they might be able to do. The goal was to make Khaalis feel like a player in the situation—to keep him talking.

			Khaalis’s agenda, like that of many negotiators, was a mix of explicit demands and implicit needs. His actions and silences spoke as loudly as his words. Beginning with the first few telephone calls, the authorities began to assemble a list of concessions Khaalis might value.

			To start the ball rolling, the police made a strategic decision to meet two of Khaalis’s demands. First, they arranged for movie theaters around the country to stop showing Mohammed, Messenger of God. Second, an official from the city government delivered a certified check for $750 to Khaalis’s house, a gesture Khaalis’s wife confirmed via telephone. The police used these concessions to buy time and to establish their credibility. Then they probed to see what they should do next.

			One curiosity was why Khaalis, himself a Muslim, had seized the Islamic Mosque and Cultural Center. As police monitored Khaalis’s telephone conversations, they discovered that Khaalis fancied himself a spokesperson for all Black Muslims, a role that nobody in the Muslim community acknowledged for him. When Khaalis requested that he be put in touch with the ambassador from Pakistan, an Islamic country, to discuss religious issues, the authorities saw an opening.

			Joined by the ambassadors from Egypt and Iran, the Pakistani diplomat spoke to Khaalis by phone during the first night and second day about Muslim theology and various religious teachings. The diplomats were impressed with Khaalis’s knowledge. He knew his Koran. More important, the authorities confirmed that Khaalis liked playing the role of Muslim religious leader in front of a distinguished audience. They began to see that Khaalis had revealed an important need when, upon storming the B’nai B’rith building, he had shouted, “Now they will listen to me.”

			Create a Vision That the Other

			Side Has Something to Lose from No Deal

			In a tough negotiation, it is not enough to show other parties that you can deliver things they want. They will almost always discount this sort of demonstration and raise their demands. To gain real leverage, you must eventually persuade them that they have something important to lose if the deal falls through. As the Hanafi Muslim situation developed, the focus of negotiations gradually shifted from the hostages to Khaalis’s interest in Islamic theology as well as his self-image and self-esteem. The authorities wanted Khaalis to realize that his best hope of becoming a Black Muslim leader resided in his bringing the crisis to a successful rather than a disastrous close.

			During the second day of the crisis, Khaalis requested a face-to-face meeting with the Pakistani ambassador on the main floor of the B’nai B’rith building. This caused a stir in the police camp. How to respond? Sending one person alone into the Hanafi Muslim stronghold risked adding a high-level diplomatic hostage to the ones already being held. The Pakistani ambassador felt he had established a rapport with Khaalis, however, and he was ready to go. Eventually, the police proposed that Khaalis meet with all three diplomatic ambassadors accompanied by two unarmed police officials. This face-to-face encounter was to become a turning point in the negotiation, with the personal integrity and credibility of everyone present placed squarely on the line.

			The officials sat with Khaalis at a folding table in a first-floor corridor. For three hours, the ambassadors and Khaalis discussed Islamic theology, with an emphasis on the role of compassion and mercy in Islamic thought. Then, a little after midnight on the third day of the crisis, the ambassador of Pakistan asked Khaalis to make a gesture of good faith and release thirty hostages.

			“Why not release them all?” Khaalis asked. That was the breakthrough.

			As tension eased, discussion turned to the terms of the hostage release. To save face with his movement, Khaalis requested that, after being criminally charged later that night, he be released without bail to await trial at his home. Meet that condition, said Khaalis, and the crisis would be over.

			This last-minute, unexpected request illustrates nicely how leverage can dictate the last moves in the closing moments of a negotiation. Although Khaalis was clearly at a disadvantage at this point, having signaled his willingness to bring the crisis to an end, his men still had what the authorities wanted—the hostages. With this last move, he offered to give his opponents everything they wanted in return for a relatively small concession. His power to deliver the goods favored him in this trade. Would he give up the hostages if they said no? He was not saying. It is a testament to the power of face-to-face human communication that this closing condition sealed the deal. The authorities believed Khaalis would keep his word, and he believed they would keep theirs.

			Telephone calls to the US attorney general and a local judge secured, after some heated debate, agreement to Khaalis’s condition. The Hanafi Muslims peacefully laid down their arms, and at 2:18 a.m. the hostages walked free. To the surprise and dismay of some, the authorities kept their promise and let Khaalis return to his home that morning to await trial under house arrest. He caused no further trouble, however, and several months later a jury convicted him and his men of murder, kidnapping, and related offenses. Khaalis died in a federal prison twenty-six years later, in 2003.

			What changes in the leverage equation caused Khaalis to relent? First, in spite of his terrorist bravado, he gradually came to see he had more to lose by pressing ahead to a violent death than by resolving the crisis peacefully. Most hostage takers, particularly criminals who take hostages in a panic when their escape route becomes blocked, come to the same realization.

			Second, the authorities deftly used the negotiation process to make Khaalis feel he was important. The Muslim ambassadors made him feel like a national spokesperson for all Black Muslims. He began to imagine a future in which he would play a meaningful role in the world, even from prison. Meanwhile, the violence of the assault may have sated his rage and need for vengeance. By the time he met with the Muslim ambassadors in the B’nai B’rith building, he had dropped all mention of having his children’s murderers delivered to him.

			The Three Types of Leverage:

			Positive, Negative, and Normative

			Let’s step back from the Hanafi Muslim story and look again at the overall question of what leverage is. If you were alert, you noticed that insights into others’ needs (chapter 5) and analysis of the standards they believe in (chapter 3) play key roles in assessing leverage. But there are two additional elements we are meeting for the first time. First, there is the threat factor. What decision do you control that could make the other party worse off? Second, there is the basic emotion underlying all leverage assessments: fear of loss.

			When you combine all these elements into a single conceptual framework, you get three forms of leverage: positive, negative, and normative.

			POSITIVE LEVERAGE

			The first and most common type of leverage in commercial situations builds on the Fifth Foundation of Effective Negotiation: needs-based, positive leverage. Every time the other party says “I want” in a negotiation, you should hear the pleasant sound of a weight dropping on your side of the leverage scales. Your job as a negotiator is to uncover everything the other side wants and to investigate as thoroughly as possible just how urgent these needs are. The more they need what you have to offer, the stronger your leverage.

			In the Hanafi Muslim situation, each time Khaalis asked for something that the authorities could deliver during the standoff, the authorities gained both time and leverage. As the authorities came to understand Khaalis’s underlying psychological drives better, their leverage improved even more. By the end of the crisis, the authorities had turned the leverage tables on Khaalis completely.

			NEGATIVE LEVERAGE

			The second type of leverage is negative, or threat-based, leverage. Khaalis got everyone’s attention by showing he had the power to make his opponents worse off. The Hanafi Muslim situation was an extreme, illegal example of threats, but the same principle applies in commercial settings when credible economic threats are possible.

			Janie Mitcham’s story of her crusade to build her own railroad exemplifies how making the other side worse off can change leverage. By building her rail connection to a rival line, she forced the railroad supplying coal to her plant to confront the risk of losing her business. By creating a better alternative for herself, she shifted the balance of needs in her favor.

			Threat leverage gets people’s attention because, as astute negotiators have known for centuries and psychologists have repeatedly proven, potential losses loom larger in the human mind than do equivalent gains. But remember: making even subtle threats is like dealing with explosives. Hints are better than shouts. You must handle threats with care, or you can hurt yourself. The police contained the Hanafi Muslim situation by surrounding the hostage takers with overwhelming force, but their success came in never using it. Moreover, if others use threats against you, you should respond in kind if necessary. Highly competitive people, in particular, sometimes need to hear that you can match their threat power “tit for tat” before they will settle down and negotiate based on the merits of a deal.

			NORMATIVE LEVERAGE

			The third and final type of leverage is normative leverage, which derives from the consistency and authority principles discussed in chapter 3. This source of leverage played an essential role in the Hanafi situation. As the Pakistani ambassador drew out Khaalis’s knowledge of and commitment to the Koran, the ambassador laid the groundwork for Khaalis to make a compassionate gesture by releasing hostages. The Koran favors compassion over revenge and love over hate. By the time Khaalis arrived at his fateful moment of decision on the third day of the crisis, the Pakistani ambassador had used passages from the Koran to remind Khaalis that a truly visionary Muslim leader would be a living model of Islamic virtues, not a cold-blooded killer of innocent people.

			Build Coalitions to Improve Your Leverage

			One important way to gain all three types of leverage in a single move is to create an effective coalition to support your bargaining position. By making common cause with others who share your bargaining priorities, you gain several important advantages.

			First, in multiparty situations, group dynamics often favor those who are first to achieve a dominant position in terms of numbers. Research on American juries suggests that the first verdict to gain a majority vote during jury deliberations usually ends up being the verdict the jury unanimously endorses.

			The same is true at many business meetings. One person makes a suggestion, another picks it up, and pretty soon it is the consensus even though there may be good reasons for doing something else. You can greatly improve your chances of getting your point of view across to a group if you take the time to assemble a coalition before the meeting starts. That way, your position will gain momentum as the members of your coalition take turns expressing support for your shared goal.

			Second, coalitions gain power from a psychological phenomenon social scientists call “social proof.” In ambiguous situations, people take their cues from what other people do. If you are going down a crowded street and you notice some people looking up at the sky, you will probably look up, too. Then the person behind you will look up, and so on. Negotiations work the same way if the issues are complex and others look to experts to lead the way. Your coalition will provide the cues that prompt others to follow.

			Finally, coalitions improve your leverage by giving you better alternatives, making the other party’s alternatives worse, or both. For example, American cattle ranchers in the mid-1990s were desperate because beef prices were so low that 85 percent of the ranchers in some areas of the Midwest could have qualified for federal food stamp assistance. Their problem? A few giant agribusiness firms controlled the meatpacking and slaughtering industry. The ranchers had no choice but to sell their cattle to these megacompanies at rock-bottom prices.

			The ranchers in North Dakota began digging their way out of this situation when they formed a coalition and started their own meatpacking operation, a cooperative called Northern Plains Premium Beef. By combining with other ranchers and slaughtering their own animals, they gained both bargaining power and a way to attract consumer dollars directly to their high-quality, distinctively branded beef.

			Common Misconceptions about Leverage

			Leverage is a difficult subject because we all have certain routine ways of viewing the world that we assume apply to bargaining. For example, we assume that people with a lot of economic, social, and political power always have the advantage. Big companies, high-ranking officials, and the rich usually have lots of great alternatives and get their way. So we think that such parties always have leverage when they negotiate.

			We also tend to accept situations as we find them, assuming that power relationships are fixed. Why waste a lot of energy getting ready to bargain when we are selling a widely available commodity and there are only a few buyers in the market? The buyers will simply tell us what they want to pay, and we will say OK. Finally, we usually believe that our power to influence our surroundings depends only on the facts affecting us. We are unemployed; therefore we are in a weak position in a job negotiation.

			All these assumptions about leverage are wrong. They lead to self-defeating strategies. In the next few pages, I will explore four misconceptions about leverage and highlight the assumptions you should make instead to protect your interests.

			MISCONCEPTION 1: LEVERAGE AND POWER ARE THE SAME THING

			Leverage is about situational advantage, not objective power. Parties with very little conventional power can have a lot of leverage under the right circumstances. If you own a small corporation that wants to borrow money from a bank, you normally do not have much leverage. Small businesses are risky borrowers and you are lucky if a bank is willing to work with you. You take the terms the bank gives you.

			But roll the clock forward to a time when your firm is on the edge of bankruptcy. If you want to renegotiate your bank loans to obtain more favorable terms, your chances of getting special accommodations will go way up. Why? Because leverage has shifted in your favor. The bank is better off if you stay in business, continuing to repay at least a portion of your loans. Once you file for bankruptcy, all your creditors will line up and a bankruptcy judge will divide what’s left of your assets. The bank may have to write off all or part of the loan. The situational advantage shifts because the bank has a lot to lose from your bankruptcy.

			Consider the negotiating advantages of small children. Assume you are the father or mother in a household with a five-year-old daughter. The menu this evening features one of nature’s healthiest foods, broccoli.

			“Eat your broccoli, dear,” you say sweetly. Your daughter looks you in the eye and says, with emphasis, “No! I hate broccoli!”

			Who has the leverage?

			You may be big and strong, but your daughter has a lot of leverage in this situation. Why? Because she and only she can eat the broccoli. She controls what you want and, at the moment, has nothing to lose by saying no. And that isn’t all. She probably senses that the issue is important to you and that you may be in a bigger hurry than she is to close the deal. That also improves her position.

			Conclusion? Children may look small and weak in terms of conventional power, but they have leverage in many situations. Given kids’ advantages, parents are often forced to employ relatively crude bargaining strategies such as bribes (which spoil the child) and threats (which spoil the relationship). A smart move is therefore to acknowledge your child’s preferences in some way and try to collaborate—either by giving her a choice of another healthy vegetable, adding a tasty sauce, or serving the broccoli in some other heavily disguised form. You will be a better parent if you recognize when your child has leverage, and you will also be a better professional if you take the same approach with the people who control implementation of the things you need done at work.

			MISCONCEPTION 2: LEVERAGE IS A CONSTANT THAT DOESN’T CHANGE

			Leverage is dynamic, not static. As the bankruptcy example above shows, some moments are better than others for making demands. For example, there is a “golden moment” when an employee being hired into a new job should negotiate for extra benefits such as relocation expenses and bonuses. That moment comes after they get an offer from a firm but before they accept it. During this peak leverage interval, the employer has explicitly committed itself, but the prospect is still free to say no.

			Of course, there are no guarantees the employer will agree to sweeten a deal, even at the golden moment. The employer still controls its job, and, in any given case, the prospect may have more to lose if the offer falls through. But timing matters in every leverage analysis. You improve your chances of success if you ask for things when your leverage is at its height.

			MISCONCEPTION 3: LEVERAGE DEPENDS ON THE FACTS

			Leverage is based on the other party’s perception of the relative risk of loss, not the facts. When Joshua won the Battle of Jericho, he did it, according to the Bible, with a few cymbals and some torches, not a mighty army. The leaders of Jericho surrendered because they fell for Joshua’s bluff. It’s the same in business. You have the leverage the other side thinks you have. If the other party thinks you are in a strong position, you are—at least for the moment.

			But the perceptual nature of leverage can also work against you. You may be in a good position, but the other side does not believe you. In such cases, you must find ways to convince the other party that they are mistaken about the balance of needs.

			This might be as simple as showing them your balance sheet or proving that other customers are, in fact, willing to pay what you are asking for your service. However, some things, such as your ability as an employee or your product’s true value to a customer, are hard to prove until the other side directly experiences them. If so, you may need to give away some of your time as a low-paid intern or volunteer to prove your worth or offer your would-be customer some free samples of your product to inspire a later sale. On the negative side, you may need to make a subtle demonstration of your power to make the other side worse off by temporarily withdrawing your cooperation. It is up to you to see that the other side understands the true leverage situation before it acts unwisely based on a miscalculation.

			MISCONCEPTION 4: LEVERAGE IS DEFINED BY YOUR ALTERNATIVES

			As the Janie Rail example shows, a common way to increase your leverage is to improve your alternatives. Roger Fisher, William Ury, and Bruce Patton popularized this idea in Getting to Yes by giving it a name: “Best Alternative to a Negotiated Agreement” or BATNA. As these authors put it, “The better your BATNA, the greater your power.”

			They use a simple example of an employment negotiation. If you are negotiating with a prospective employer over the terms of a job offer, you have more leverage if you have two other job offers than if you have only one. If the preferred employer refuses to meet your demands and you have a BATNA, you can take your other offer.

			The BATNA conception of leverage provides a good rule of thumb and is easy to remember. Better alternatives away from the table can increase your confidence, encourage you to make bolder demands, and promote a lower fear of loss from a “no deal” outcome.

			But this chapter has shown that BATNAs alone do not capture the essence of what leverage really is. Khaalis did not improve his alternatives by taking hostages. Instead, he got people’s attention by making the authorities’ alternatives worse. And the authorities’ alternative to agreement—an assault on the Hanafi Muslims—was very poor and never changed throughout the crisis, even though their leverage improved as the negotiation progressed.

			The deeper question to ask about leverage is not “Which side has the better alternative?” but rather, “Which side has the most (or least) to lose from a failure to agree?” In the employment example used by Fisher, Ury, and Patton, the job applicant’s multiple offers will not improve her leverage if she really wants to work for her preferred employer and that company has a firm policy of never negotiating job offers. The applicant still has too much to lose from “no deal” to insist on her own terms. The employee’s other offer may provide the basis for a bluff, but that bluff will be risky because the balance of needs favors the employer, whether the employee has a BATNA or no BATNA.

			Leverage within Families,

			Firms, and Organizations

			As I have hinted above, leverage works differently inside a family, firm, or organization than it does in competitive markets. The parties’ interdependence based on their shared web of affiliations within a group makes bargaining and persuasion more subtle. In markets, you gain leverage by your power to walk away. Inside organizations, you gain leverage by having control over key items such as resources, decisions, budgets, information, and the like. The need to preserve and enhance relationships, always important in every negotiation, is paramount within an organization.

			For this reason, although incentives and penalties are always in the background, people inside firms often rely more on normative leverage than bribes and threats. They try to position their proposals in a positive light with reference to the organization’s values and standards, often using objective data.

			In addition, displays of urgency that ordinarily weaken your leverage in a market-based transaction can work to your advantage in a negotiation within a firm. Your display of passionate commitment and persistence signals that the negotiation issue matters a great deal to you. People pay closer attention when you come out strongly for your point of view at a meeting—particularly if you do not make a habit of doing so on every occasion.

			I have written a separate book, with my colleague Mario Moussa, on the subjects of effective influence, persuasion, and negotiation within organizations. It is called The Art of Woo: Using Strategic Persuasion to Sell Your Ideas. The topic is complex enough to warrant this detailed treatment, so I refer you to that book if this aspect of leverage is of special interest.

			Summary

			Leverage is a critical variable in negotiation. The party with the least to lose from no deal generally is the one with the most leverage. You can improve your leverage using many different moves, including finding good alternatives to achieve your goals away from the table, gaining control over assets the other side needs, forming coalitions, arranging the situation so the other party will lose face if there is no deal, showing the other negotiator you have the power to make him worse off materially, and so on.

			Watch out for the common misconceptions about leverage. Even less powerful people can have more leverage in a given situation. And leverage is a dynamic, time-sensitive factor based on perception, not fact. Finally, you can gain power within an organization by showing passionate commitment rather than cool indifference. That is just the opposite of the way leverage works in most market transactions.

			
				A LEVERAGE CHECKLIST

				
					✓  Which side thinks they have the most or least to lose from no deal?

					✓  For whom is time a factor?

					✓  Can I improve my alternatives or make the other party’s worse?

					✓  Can I gain control over something the other party needs?

					✓  Can I commit the other party to norms that favor my result?

					✓  Can I form a coalition to improve my position?
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			Step 1: Preparing Your Strategy

			
				
			

			In all negotiations of difficulty, a man may not look to sow or reap at once, but must prepare [the] business and so ripen it by degrees.

			—SIR FRANCIS BACON (1597)

			For tough meat, sharp teeth.

			—TURKISH FOLK SAYING
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			Part 1 presented the Six Foundations of Effective Negotiation:

			
					
					Bargaining styles: how personality affects your approaches to negotiation.

				

					
					Setting specific goals and raising your expectations.

				

					
					How authoritative standards and norms bracket the bargaining zone.

				

					
					The ways that relationships influence negotiations.

				

					
					Discovering the other party’s interests to unlock opportunities.

				

					
					What leverage is and how to use it.

				

			

			Mastering these six key factors will reliably prepare you for success in negotiation. Moreover, each of these six elements rests on deeper psychological foundations that are often invisible to the untrained eye. These motivational influences, summarized on the following chart (fig. 7.1), are what give negotiations their emotional drive.

			The Four Stages of Negotiation

			In this part of the book, I will show you how the Six Foundations and their associated psychological biases help you achieve your goals as you move step-by-step through the negotiation process. Part 2 reveals a simple but important truth: negotiation is a dance with four steps. A simple example from real life will help you see how the sequence works in practice.

			Imagine you are approaching a traffic intersection in your car. There are no traffic signals, and you notice another car nearing the intersection at the same time. What do you do?
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			Most experienced drivers start by slowing down to assess the situation. Next, they glance toward the other driver to make eye contact, hoping to establish communication with the other person. With eye contact established, one driver waves his or her hand toward the intersection in the universally recognized “after you” signal. Perhaps both drivers wave. After a little hesitation, one driver moves ahead and the other follows.

			Note the four-step process: preparation (slowing down), information exchange (making eye contact), proposing and concession making (waving your hand), and commitment (driving through). Anthropologists and other social scientists have observed a similar four-stage negotiation process at work in situations as diverse as rural African land disputes (the Arusha example in chapter 1), British labor negotiations, and American business mergers. The four stages form a reliable, unseen pattern just below the surface of negotiations.

			Of course, in complex bargaining encounters, people vary the sequence and pacing of these steps. They may reach an impasse in the concession-making stage and return to exchanging information. Some aspects of a deal may move faster than others—commitments may come on issues A and B while information exchange and concession making continue on issue C.

			And as we saw in chapter 1, people from different cultures also tend to go through the stages at different speeds. Task-oriented negotiators from Western industrialized countries often move briskly through information exchange, eager to “put something on the table” and get down to the business of opening and making concessions. They then spend an extended time exchanging, testing, and arguing over proposals.

			Negotiators from relationship-oriented cultures prefer a more self-conscious, deliberate process of information exchange to establish a degree of mutual trust before they bargain. With a relationship established, the explicit concession-making stage can go very quickly. A consultant I know once closed a multimillion-dollar deal in Saudi Arabia after spending ten days attending what an outsider might consider a boring series of formal dinners and social events. Beneath the surface, however, a carefully planned minuet of relationship development was unfolding. When this stage was completed, the actual deal took only a few hours to conclude.

			Regardless of culture, skilled negotiators everywhere are like good dancers. They are alert to their counterpart’s pace, striving to stay “in step” as the process moves along.

			Assess the Situation

			This chapter explores the elements of Step 1 in this process: preparation. The goal of good preparation, even for a relatively simple negotiation, is to construct a specific plan of action for the situation you face. The Six Foundations provide the core of this plan. But there are a number of additional factors you should consider, which I discuss below. Appendix C summarizes all the elements of a complete preparation plan in a simple, two-page spreadsheet. I also provide a shorter (ten-point) checklist at the end of this chapter.

			Preparation begins with an analysis of the strategic situation you face. There are four different bargaining situation “types.” These depend on (1) the perceived importance of the ongoing relationship between the parties and (2) whether the outcome stakes are high or low. Every negotiation—no matter how friendly or apparently confrontational—combines these two factors in some measure.
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			The Situational Matrix (fig. 7.2) describes the four situation types elicited by balancing relationships against outcome stakes. I explain them below from simplest to most complex: Tacit Coordination, Competitive Transactions, Cooperative Relationships, and Balanced Concerns.

			QUADRANT IV: TACIT COORDINATION

			The most rudimentary of all negotiation situations is the one found in the lower-right-hand box: Quadrant IV, Tacit Coordination. Quadrant IV is characterized by both low conflict over stakes and a limited future relationship. My example of two drivers meeting at a traffic intersection is a Quadrant IV event. The goal is to avoid a collision at the intersection, and the parties are unlikely to see each other again. Tacit Coordination situations call for the simplest forms of negotiation, the tactful interactions that help us all coordinate social life smoothly.

			QUADRANT III: COMPETITIVE TRANSACTIONS

			Now move left to Quadrant III, Competitive Transactions. These are the situations in which the outcome stakes matter substantially more than any future relationship. House, car, and land sales between strangers, business acquisitions in which the incumbent management team will depart, and many other market-mediated deals are typical examples.

			It is tempting to think of Competitive Transactions as simple “haggling” or “winner-take-all” events in which the relationship between the parties is irrelevant. Transactions can be this simple, but the bargaining situation itself usually requires interpersonal skills we associate with relationships. In the West, mere civility may be enough, unless the negotiators are professional agents who deal with each other on a repeated basis. In other cultures, trust-based personal relationships remain a necessity, even in Competitive Transactions. In these societies, contractual commitments are anchored more in personal connections and reputation and less in the legal right to resort to courts for enforcement of promises. In terms of the Six Foundations, a competitive bargaining style, high expectations, and leverage play the salient roles in these situations.

			QUADRANT II: COOPERATIVE RELATIONSHIPS

			Our next situation is the exact opposite of Competitive Transactions. In Quadrant II—the upper-right-hand square—the relationship matters a great deal and the particular item being negotiated is secondary. These are negotiations designed to create or enhance Cooperative Relationships. Negotiations between couples in healthy marriages, employees working on well-functioning executive teams, and financial advisers serving high-net-worth clients (or indeed any provider of luxury goods and services to the very wealthy) fall into this category.

			When relationships are the most important factor, we should strive to go above and beyond expectations, treating the other party well and observing careful limits to our bargaining conduct. In the context of the Six Foundations, an accommodating style, reliance on fair standards, close attention to emotions, and keen insights into the other party’s needs and interests are important success factors.

			QUADRANT I: BALANCED CONCERNS

			The upper-left-hand quadrant is the most interesting and complex of the four situation types. This is the Balanced Concerns situation. Here, the future relationships and high outcome stakes are in balanced tension with each other. Quadrant I is where many strategic alliances, labor disputes, family business conflicts, partnerships, mergers (in which incumbent management will remain to manage the firm), and long-term supplier relationships are located.

			You want to do well in these situations but not at the expense of the future relationship. You want the future relationship to be sound, but not at too high a price. All of the Six Foundations, plus a collaborative bargaining style, play important roles in these encounters.

			Match Situation, Strategy, and Style

			As suggested above, different situations call for different strategies and reward different negotiation skills. Chances are, you will be better at negotiating in some situations than others. The chart below (fig. 7.3) will help you see which strategies are best suited for handling each situation.

			Overall, accommodating people are well equipped to negotiate in Cooperative Relationship situations, those with avoidant styles are ideally suited to navigate Tacit Coordination situations, and competitive people are good fits for Competitive Transactions. Balanced Concerns situations call for high levels of collaboration—a mixture of both cooperative and competitive skills leavened with a dash of imagination.
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			If you study figure 7.3 closely, you will notice an interesting pattern related to compromising. It is a useful strategy in every situation, but it is usually the second- or third-best strategic choice. Compromise should therefore be used as a supplement to another strategy rather than as a one-size-fits-all way to handle bargaining situations.

			Investigate the Other Party’s Point of View

			A second feature of good preparation is an activity I have alluded to often in the book: perspective-taking. I have labeled the factors in figures 7.2 and 7.3 as perceived conflict over stakes and perceived importance of relationship. That is because negotiation situations are products of people’s perceptions, not objective realities. If one party thinks the relationship is more important while the other party is focused on the outcome stakes, these different perceptions will prompt very different behaviors.

			As we learned in chapters 4 and 5, you cannot rely on intuition alone to read what is going on in others’ hearts and minds. Instead, you must think systematically about how the world might look to the other side. Role-reversal exercises can help, as will research gathered about market conditions, the other side’s commercial situation, and the potential importance of this particular deal to them. With respect to the individual negotiators you will be dealing with, talk with others who have dealt with your counterparts in the past. Take their measure. Finally, remember that the goal of perspective taking is not to increase your empathy for the other side. The goal is strategic. You want to better understand how they perceive the situation, including what they need and, perhaps, fear.

			With some hypotheses about what the other side is thinking in hand, assemble a list of questions you can ask them during the information exchange stage. And take note: as you increase the number of people involved in a negotiation, you increase the complexity of your perspective-taking analysis. For example, global trade negotiations involving many countries take many months to prepare. The players know they are about to engage in a lengthy game of three-dimensional chess.

			Decide How to Communicate

			In addition to a situational analysis conducted with careful attention to perspective taking, good preparation includes deciding how best to communicate with the other party. There are two important dimensions to this question.

			First, should you communicate directly or get an agent involved? If you are a highly cooperative negotiator and find yourself facing off against a bargaining bully, you might do well to hire a hard-nosed agent or lawyer to do your talking for you.

			Second, if you are going to negotiate yourself, should you communicate face-to-face, by telephone, or by e-mail? Because most complex deals these days will inevitably involve some combination of all communication methods, the wise negotiator has a strategy for how best to communicate at each stage of the process.

			I once faced both of these questions when my wife and I sold our townhouse in Philadelphia to move to a nearby suburb. We had lived on our family-friendly block near the University of Pennsylvania for more than fifteen years and felt warmly toward our neighbors, many of whom were also colleagues. In selling our home, we wanted, if at all possible, to replace ourselves with a family that would fit in well on our tight-knit street. We also wanted to get a good price and, if possible, avoid paying a broker the customary 6 percent real estate agent’s fee. So we studied the recent sales and home listings in our part of the city, paid a small fee for a professional appraisal, and asked our neighbors if they knew anyone who might be interested in buying our home.

			Within days, we had the name of a neighbor’s college friend—a young professor who was moving into the area with his wife and child to join the university faculty. A week later they visited from New England, inspected the house, and decided to make a bid. For our part, we immediately felt that this family would match well with the neighborhood. That posed an interesting problem: with our multiple and mutual relationships in the background (and with the other couple somewhat wary that they were up against a negotiation “expert”), what was the best way to negotiate?

			We had had a successful person-to-person encounter, so I suggested that we use e-mail. E-mail negotiations can, as I will discuss below, be perilous. But e-mail has some virtues that I thought would reassure the other side in this situation: it would permit them to take as much time as they wanted to consider each proposal, create a clear record of the offers and counteroffers, and eliminate the chance that our side would get away with some clever bargaining move in the context of a face-to-face meeting or telephone conversation.

			The process worked well. We put our opening offer in an e-mail and attached a list of what we thought were comparable listings and recent sales. They came back to us with a counteroffer that was equally well researched and justified. We then closed in on a bargaining range over the course of a couple of weeks. In the end, I made a phone call to close the last five-thousand-dollar gap with a proposal to split the difference between us—and they accepted. The only bumps in the road came a few weeks later, when the couple hired a lawyer who tried her best to inject trouble where peace and harmony had ruled. Occasional telephone calls directly to our buyers kept things on track, however. The sale went through with all our relationships intact.

			SHOULD YOU USE AN AGENT?

			I am not a fan of using agents unless they contribute more value than they cost. Nevertheless, as I noted above, differences in bargaining styles or expertise sometimes make hiring an agent a wise move.

			The best reason for using an agent is economic: they can sometimes get you a better deal than you could get yourself. Had my wife and I faced a shortage of buyers in selling our home, an agent might easily have paid his or her way by providing marketing and advertising muscle, showing the house for us when we were at work, and protecting us from annoying contact with rude, unpleasant, and aggressive buyers.

			The same goes for using a good lawyer to help you negotiate deals. Not only may a lawyer bring negotiation experience and useful relationships to the table, but he or she can often steer the parties past hidden (and genuinely catastrophic) legal and business risks. In fact, the best business lawyers are also some of the most sophisticated business strategists in the world. They don’t just negotiate choice-of-law clauses. They structure deals for maximum value under complex global conditions.

			Finally, some agents act as “gatekeepers” to entire industries. For example, top publishers will not look at your book proposal unless it comes from a reputable literary agent. Agents play similar, central roles in the entertainment and sports industries.

			Before adding an agent to your team, however, you should carefully add up the costs that agents bring to the table. These include: the agent’s fee and the incentives this fee creates, the agent’s bargaining style and its fit with your problem, and the possibility that an agent will inject delay and misunderstanding between you and the other party, Also, take an agent’s promises of victory with a grain of salt. Research shows that agents often suffer from overconfidence in their own abilities, leaving you with the problems when they are proven wrong.

			PERSON-TO-PERSON, TELEPHONE, OR E-MAIL?

			Assuming you are negotiating without the complications of an agent, you need to think about your communication options. The traditional negotiation involves a face-to-face encounter, but our networked world often demands that you use other means to communicate. In general, face-to-face meetings give everyone the maximum “bandwidth,” allowing people to read between the lines, intuit emotions, signal with facial expressions, get feedback, and develop rapport that can ease the negotiation over many hurdles. We convey more than half the meaning of our messages nonverbally, so you lose a lot of content when you limit yourself to written messages or voice only. The next widest channel for communication is video conferencing, a method that is increasing as communication technology improves. You can see faces using this medium, but eye contact is awkward and emotions are harder to read. Next in line is the telephone, which eliminates the visual field but has the virtue of allowing you to focus intently on vocal tone and pacing. Last are text-only electronic communication methods such as e-mail.

			This list is reversed in terms of convenience—meetings are often the hardest to arrange while an e-mail is a “click” away. So we are inevitably tempted to use the narrowest communication pipeline (e-mail) the most.

			The benefits of e-mail include the following:

			
					
					Convenience when parties are at a distance,

				

					
					Time to consider one’s next move,

				

					
					A clear record of the proposals,

				

					
					Ease in conveying large amounts of data to back up proposals,

				

					
					Leveling of the playing field between negotiators with different levels of seniority and experience, and

				

					
					The power to quickly mobilize large coalitions of like-minded people using group e-mail lists.

				

			

			One additional benefit relates to personality. People strongly inclined to avoid negotiations will prefer using a method such as e-mail because it reduces the risk of face-to-face confrontations getting out of control.

			Because electronic communication is so temptingly convenient, it is also important to be aware of its pitfalls. Researchers have confirmed these problems repeatedly in experiments. Here are four documented risks of using e-mail, along with suggestions on how to minimize these risks.

			
				1. Increased risk of impasses. Electronic messaging can come across as more aggressive than spoken words. This can trigger reactions in the receiver, who then fires off an angry response. The problem escalates from there. Several detailed studies of e-mail negotiations have confirmed this problem. The fix: Take special care to show respect and build rapport online. Schmooze a little, even if it feels unnecessary.

				2. Careless clicking. The informality and privacy of sitting in front of a computer screen tends to put us off our guard, and we forget that our message can easily be copied and sent to unintended audiences. The fix: Think hard before you click. Never send a first draft of a sensitive message. How will others read your words?

				3. Delay. Research shows that conflicts can take much longer to resolve using e-mail than by relying on other, wider communication channels. The fix: Schedule regular calls and meetings to supplement e-mail communications.

				4. Polarized group decisions. When groups negotiate electronically, they tend to reach decisions that are more extreme in one direction or another than when they meet face-to-face. The lack of social awareness and nonverbal channels seems to reduce the salience of compromise. The fix: Don’t close until you’ve had a conference call to review the decision in real time.

			

			Various methods of texting are interesting variants of e-mail. As executive ranks fill with people accustomed to communicating via text, these shorter, punchier messages are doubtless becoming an important aspect of business negotiations.

			Unlike e-mail, texting permits parties to carry on several real-time conversations at once, including private “side” communications that others are blocked from seeing. In addition, like e-mail, these seemingly casual messages create a precise record of all communications. Your words become historical records instantly. Even conference calls do not have this combination of features.

			Finally, the very informality that makes texting attractive can be a trap. A casual “sure” or “can do” could commit you to a major undertaking. Constructing an e-mail, by contrast, prompts you to spend more time articulating skillful responses between messages.

			Thus, in some ways, texting is the most convenient electronic communication system of all and, therefore, the most perilous.

			Putting It All Together:

			Your Bargaining Plan

			Now that you understand situational analysis and the importance of preparation for both perspective taking and planning your methods of communication, you can combine this knowledge with the Six Foundations to create a specific bargaining plan. As noted above, appendix C provides a simple, fill-in-the-blanks Information-Based Bargaining Plan to organize the information you have gathered, and you’ll find a shorter ten-point preparation checklist below.

			The insights you gain from systematic preparation are essential to Information-Based Bargaining. But good planning is only a start. One of the best uses of preparation is to make a list of specific questions you intend to ask early in the negotiation. Your plan, after all, is based on assumptions about what the other side wants and is thinking. As the next chapter will show, the opening stage of negotiation gives you a chance to test those assumptions against information provided directly by the other party. In addition, your preparation will give you the basis for building a solid, overall positioning theme, a tool we discussed in chapter 3. That is the short, pithy statement you can use to sum up your purpose and remind yourself of the real reason you are there.

			Summary

			Research indicates that the single most important step in becoming an effective negotiator is acquiring a habit of effective preparation. As the old saying goes: by failing to prepare, you prepare to fail.

			This chapter has introduced you to the basics of good preparation. It all starts with the Six Foundations, as you factor in personality, goals, standards, relationships, interests, and leverage. Then, using the Situational Matrix, think about how you and the other side see the balance between relationship concerns and outcomes stakes. Finally, determine what strategies and communication methods are best suited to advance the negotiation to a successful conclusion.

			If all this sounds like too much work for the time you have available, remember that even a few minutes spent reviewing the Six Foundations and the Situational Matrix before you start will yield significant benefits. It’s pretty simple, really: negotiators who prepare better, do better.

			Now it is time to look at the interactive stages of negotiation. Bring your bargaining plan with you as we move to Step 2: Exchanging Information.

			
				YOUR TEN-STEP

				PREPARATION CHECKLIST

				
					✓  What underlying problem are you trying to solve through negotiation?

					✓  What are your goals? Who is the decision maker?

					✓  What does the other party want? Why?

					✓  Who has leverage?

					✓  Can you brainstorm possible proposals based on the above?

					✓  What authoritative standards justify your best proposal?

					✓  Can you invoke or call for help from any third parties?

					✓  What negotiation strategy does your situation analysis suggest?

					✓  What is the best mode of communication? Should you use an agent?

					✓  What is your overall positioning theme?
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			Step 2: Exchanging Information

			
				
			

			It is better to sound a person with whom one deals . . . than to fall upon the point at first.

			—SIR FRANCIS BACON (1597)

			Who is without knowledge? He who asks no questions.

			—FULFULDE FOLK SAYING
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			The formal dance of negotiation begins with information exchange. Negotiators set this process in motion by seeking to develop rapport with the other party. Rapport opens communication channels that allow them to discuss their underlying interests and perceptions, all the while signaling their expectations and leverage. It is during the information exchange stage that you have your first opportunity to explore the Six Foundations in action. You display your personality, express your goals, probe the other side’s needs, and test your assumptions about applicable standards, relationships, and the parties’ willingness to walk away.

			As you share information, you also test your counterpart’s commitment to the norm of reciprocity. If give-and-take can be established in the exchange of information, both parties gain the confidence that the same rules will apply to bargaining and commitment. If reciprocity does not take hold, the parties will have a very difficult time making a successful deal.

			Your skills at asking open-ended questions (“Tell me about your goals. How can a deal with us help you achieve them?”), framing your needs as compatible with theirs (“It seems as if we may have some common ground. What does it look like to you?”), and offering to provide backup data in response to their questions (“How would you like us to provide the information you are seeking?”) will help you navigate this stage successfully.

			Awareness of cultural differences is particularly important as negotiations get under way. Culture often dictates pace. Task-oriented negotiators from New York and London move through information exchange as if they are on express trains, urgently heading toward their goals. But for relationship-oriented negotiators in Riyadh, Santiago, and Nairobi, information exchange is more like the qualifying round of a golf tournament. Negotiators advance to the bargaining stage only if they pass preliminary screening tests related to rapport and trust.

			Information exchange serves three main functions: (1) establishing rapport; (2) exploring interests, issues, and perceptions; and (3) signaling expectations and leverage. Below, we’ll examine each of these purposes in detail.

			Purpose 1:

			Establishing Rapport

			The first thing to take care of in the information exchange stage is the rapport between the negotiators. Modern neuroscience research has underscored the vital importance of establishing a positive mood for more open communication. With your emotional reactions to others firing much faster than your ability to control them, it pays to stage preliminary talks in a relaxed, open atmosphere. In your planning, think carefully about both where and when.

			Some people may think rapport is a trivial point, a mere social nicety, but professional negotiators know better. They plot rapport-building moves with the same attention a theater director might give to the opening scenes of a play.

			When Armand Hammer, the aggressive CEO of Occidental Petroleum, made his first bid to buy a valuable oil concession from Libya in the mid-1960s, he distinguished his bid by presenting it in an Arab rather than a Western manner. He had the bid written out on an expensive sheepskin parchment and tied with ribbons bearing the Libyan national colors. His move showed respect for Arab culture. He also won the contract.

			A time-honored method of establishing rapport in a negotiation is to find some common interest, passion, or background experience—unrelated to the negotiation—that you share with the other negotiator. When the founder of Warner Communications (later to become Time Warner), Steve Ross, was just starting out, he helped a small car rental company negotiate a deal with Caesar Kimmel, the big-time owner of more than sixty parking lots in and around New York City.

			Before going into the negotiation, Ross researched Kimmel thoroughly and found out that he was an avid equestrian who owned and raced his own horses. Ross knew something about the track because his in-laws owned and raced horses, too.

			When he entered Kimmel’s office to start the negotiation, he quickly scanned the room and spotted a framed picture of one of Kimmel’s horses in the winner’s circle of a big race. He walked over and studied it for a moment. Then he said enthusiastically, “Morty Rosenthal [Ross’s relative] owned the number-two horse in that race!” Kimmel beamed. The two men hit it off—and went on to launch a very successful venture that eventually became Ross’s first public company.

			THE SIMILARITY PRINCIPLE

			Social psychologists have confirmed Steve Ross’s instincts about getting negotiations started on a positive, personal note. Psychologist Robert Cialdini calls this the “liking rule.” As he puts it, “We most prefer to say yes to the requests of someone we know and like.”

			Underneath the liking rule is something even more basic: we trust others a little more when we see them as similar to us. As we saw in chapter 4, studies have consistently shown that people connect better when they share similar appearances, attitudes, beliefs, and affiliations. As Armand Hammer’s bid on parchment shows, these similarities do not have to go deep to smooth the way to better communication. A common passion for a sports team or hobby is sometimes enough to induce momentary feelings of similarity. And that momentary emotion may be all that is needed to establish rapport.

			RAPPORT PITFALLS: OVER- OR UNDERDOING IT

			A good negotiator seeks to establish rapport. But so does a skilled con artist. If you sense that your counterpart is trying to extract concessions from you on the basis of rapport, alarm bells should go off. Armand Hammer did not pay less for his oil concession because he put his bid on sheepskin parchment, and Steve Ross did not get free parking from Kimmel because he expressed interest in Kimmel’s race horses. Rather, both men used their knowledge about rapport to open a distinctively personal channel for communication so they could get their “deal message” across. The goal was to get the other party to see a unique person, not just a face coming to ask for something.

			But overt, manipulative, and ingratiating behavior does not usually work and can cost you credibility.

			At the other extreme are rapport-destroying blunders at the beginning of a negotiation that needlessly offend the other party. These are especially common in cross-cultural situations, as we have seen in examples above.

			To summarize: Establishing rapport at the outset of negotiations is a distinct, separate part of the information exchange process. Everyone, no matter how simple or sophisticated, likes to be acknowledged on a personal level. The more genuine this personal acknowledgment is, the more effective it will be.

			Purpose 2:

			Investigate Interests, Issues, and Perceptions

			The second major task for the information exchange stage: investigate the other party’s interests, issues, and perceptions. Why is the other side there? What is important to them? What are they prepared to negotiate? What is their view of the situation? Do they have authority to close?

			Answering these questions is the core purpose of this negotiation stage. It is impossible to overstate the importance of exploring them thoroughly. As you do so, remember that information exchange allows you to test the hypotheses you developed during preparation about the other party’s needs and motivations. You should also use this stage as your opportunity to communicate your own basic interests—without giving up anything.

			To frame our discussion of this stage, let’s examine a cross-cultural negotiation in which the two parties utterly failed to connect. It is another story involving Akio Morita, the chairman of Sony, whom we met in chapter 2 selling Sony’s first transistor radios in New York. The story shows some very skilled negotiators making some very costly mistakes.

			This time the year is 1976—twenty-one years after Morita had vowed to make Sony a household name in quality electronics.

			AKIO MORITA GETS A VISIT

			In September 1976, Sidney Sheinberg, president of both Universal Pictures and its parent company, MCA, had a problem. Sony was launching a new electronic device called the Betamax, the forerunner of what came to be called the VCR. The Betamax permitted consumers, for the first time in history, to copy and replay television programs at home.

			As Sheinberg saw it, the Betamax was a fundamental threat to his business strategy. It would enable home viewers to tape Universal’s movies and TV shows free of charge and replay them as often as they liked. If the audience already had an original show on tape, what station would pay for a rerun?

			“It’s a copyright violation. It’s got to be,” said Sheinberg when he heard about the Sony machine. “I’d be crazy to let them [market it].”

			To complicate matters, MCA and Sony were engaged in a number of joint projects. In particular, MCA was hoping that Sony would become a key manufacturer of a movie playback machine called the “videodisk”—a forerunner of the DVD that MCA had developed to sell films for replay at home.

			As it happened, Sheinberg and MCA’s chairman, Lew Wasserman, had a dinner meeting with Morita scheduled in New York to discuss Sony’s participation in the videodisk project. Sheinberg hoped the informal setting of a dinner conversation following a cooperative, brainstorming session about the videodisk project would be an effective way to raise the Betamax issue without threatening the overall Sony-MCA relationship.

			In preparation for the meeting, Sheinberg had his law firm research and prepare a legal memorandum regarding the legality of the Betamax. Reading the memo, Sheinberg became even more convinced that he could and should stop the advance of this technology. His positioning theme was straightforward: Under US law, the Betamax was an illegal machine. He intended to sue if Morita refused to drop it.

			FRIENDS DON’T SUE

			On the appointed day, Sheinberg and Wasserman met with Morita and Sony’s top US executive, Harvey Schein, at Sony’s US corporate headquarters. The four men engaged in a lengthy, animated discussion of the videodisk. They then moved to a catered dinner in Sony’s main boardroom. As the dinner came to a close, Sheinberg reached into his coat pocket and pulled out the legal memorandum. To his astonished audience, Sheinberg explained that Universal would be forced to sue unless Sony either dropped the Betamax or made some other type of accommodation.

			Morita was shocked. Hadn’t the parties just finished discussing a major cooperative deal? What was all this about lawsuits?

			As a business matter, Morita rejected MCA’s analysis regarding the conflict between the Betamax and the videodisk. “I totally disagree with that argument,” he said, “because in the future the videodisk and the video recorder will coexist, just as the record and tape recorder coexist in the audio field.”

			Morita then went on to express his confusion about what the dispute would mean for the MCA-Sony business partnership. It was hard, Morita said, to see how two business partners could be talking about a joint project one minute and about suing each other the next.

			He tried to make his point with an image that any Japanese would understand. “When we shake hands [with one hand],” he told Sheinberg, “we will not hit you with the other hand.” That was a basic principle of Japanese business.

			After Sheinberg and Wasserman had departed, Morita assured Harvey Schein that MCA could not be serious about a lawsuit. “We’ve done a number of things over the years, and we’re talking about the videodisk,” Morita said. “Friends don’t sue.”

			Within a month and without telling Sony, Universal formed a coalition with Walt Disney and other entertainment producers and drafted its lawsuit. Private investigators gathered evidence to prove that consumers were using the Betamax to copy legally protected television shows. Finally, on November 11, 1976, Universal and Disney filed their legal action against Sony.

			Morita was getting ready to play golf in Japan when he heard the news. As a colleague later recalled it, “He let out a kind of death cry” when he was told about the lawsuit.

			But once he was sued, he accepted the challenge. And Sony eventually won the case. Eleven years and millions of dollars in legal fees later, the US Supreme Court put an end to the dispute by upholding Sony’s right to make and sell the Betamax.

			By the time the lawsuit was over, everyone involved in the case—from Disney and Universal to Sony—was making millions of dollars selling a new product, videotapes, through an entirely new type of convenience outlet, the video store. Contrary to Sheinberg’s fears, TV stations were still paying top dollar for reruns. And just as Morita predicted, everyone was still going to theaters to watch movies—including films they could watch on videotape. Morita, meanwhile, had given a talk at Harvard University entitled “The Role of Lawyers in Handicapping Entrepreneurial Efforts in the United States.”

			DON’T BE A “BLABBERMOUTH” NEGOTIATOR: ASK PROBING, OPEN-ENDED QUESTIONS

			Although Sheinberg did a good job of using an informal setting to stage the negotiation, he made three classic mistakes in his Betamax debacle. He tried to gain advantage by surprising an unprepared opponent; he focused on delivering a threat instead of asking questions; and he ignored an obvious cross-cultural difference. For his part, Morita failed to get beyond his own Japanese frame of reference. His beliefs made it impossible to hear what the other side was telling him.

			First, what did Sheinberg’s attempted ambush accomplish? People who approach negotiation as if it is a game often think they can gain an advantage by surprising the other side. But this is usually a mistake. Both sides do better when they are prepared to deal with the real issues.

			A professional labor mediator and I were once called in by management to help facilitate a union-management labor negotiation. We began the engagement by spending three months helping the union become better organized. Why? Because it had not had a real meeting in over a year and the leaders were both inexperienced and out of touch with the issues their members cared about. To make progress, management needed an organized opponent at the bargaining table.

			Sheinberg’s next mistake came from his lack of curiosity about Morita’s interests. By framing the problem as a matter of legal rights on which there could be no debate, he shut down communication regarding business interests. He would have been better served by asking an open-ended, probing question such as, “How do you suggest we work together to both protect our copyright interests and advance Sony’s commercial goals?”

			Finally, Sheinberg failed to consider Morita’s Japanese approach to resolving legal disputes. As you have seen repeatedly throughout the book, cultural differences are potential land mines in negotiation. In America, litigation is not a last resort; it is a normal part of doing business. To the Japanese, a lawsuit is a burial service for a productive business relationship, as it was in this case.

			PROBE FIRST, DISCLOSE SECOND

			The research on negotiation effectiveness repeatedly underscores a simple fact about skilled negotiators: they focus more than average negotiators do on receiving, as opposed to delivering, information. Listening is a key effectiveness factor for negotiators. As a rule of thumb, probe first, disclose second. Blabbermouth negotiators do it the other way around: they carelessly disclose information first and ask questions later.

			Look at table 8.1, which reports the results of a study by Neil Rackham and John Carlisle that monitored the behavior of English labor and contract negotiators engaged in actual transactions. What do skilled negotiators do that average negotiators do not?

			First, they ask twice as many questions as average negotiators. These questions are designed to elicit real information. Open-ended questions starting with words such as “how,” “what,” or “when” work well. For example, you might ask, “How can we become trusted partners in your business?” or “What are your best practices for working with firms like us?” or “When would it be convenient to meet with the executives who will be making the final decision?”

			Next, they test their understanding of what the other side has said by rephrasing it in their own words (“When you say ‘ten days,’ do you mean ten calendar days or ten business days?”). Third, they periodically summarize where they think the parties are in the process (“As I understand it, we have agreed to pay you within ninety days of delivery and you have promised to deliver within seven business days of the date you receive our specifications—is that correct?”). Finally, they listen carefully to all of the other party’s answers, taking notes and checking their notes for accuracy.
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			These findings have been confirmed by other researchers studying a variety of professions. One survey of American lawyers found that the most effective negotiators were “skillful at reading cues,” “perceptive,” and able to “probe an opponent’s position.” Another study, this time of American bankers, found that “listening skill” ranked as one of the top traits of the best negotiators in that industry. The other top-rated skills? Willingness to prepare, knowledge of the subject matter being negotiated, ability to think clearly under pressure, and skill at expressing one’s thoughts. Yet a third study of working professionals in several different fields found “listening skill” to be the number-two-rated communication skill after “verbal clarity.”

			Asking questions and getting clarification also give the people using these tools additional time to plot their next moves. Most people take little notice of your tactful probing until they feel the urge to get a few answers themselves. By then you have acquired the information you need to frame just the right responses.

			THE STRATEGIC NATURE OF INFORMATION EXCHANGE

			It sounds so easy. All you need to do is ask the other side what is important to them and they tell you, right? Not quite. In negotiation, information—especially information about what people want—is power. A skilled negotiator will want you to disclose your interests and needs before they disclose their own. Why? Because, as US sports agent Bob Woolf once said, “Every reason that the other side wants or needs an agreement is my leverage—provided that I know those reasons.” Negotiators on the other side will seek information on what you want so they can see if your needs provide them with leverage. If both sides insist on answers before opening up themselves, you may hit what I call a “process impasse.” A simple solution is to step back and comment on it. “Each of us seems to want the other to answer questions first,” you might say. “What do you suggest we do to get the process started? Shall we flip a coin?” As we will see in the next chapter, the same thing can happen (and the same solution works) if neither side is willing to make an opening offer.

			Research confirms that information exchange on interests and issues is a tricky business. As I mentioned earlier, negotiators fail to correctly identify shared priorities about 50 percent of the time. But it gets worse. In one study, researchers showed that 20 percent of their subjects, including some experienced professionals, ended up agreeing to options that neither side wanted due to bluffs and misrepresentations that backfired.

			The best way to manage the flow of information about interests is to realize that it is a strategic process and to take it slowly. Open your ears before you open your mouth.

			Probe first, disclose second.

			Purpose 3:

			Signaling Expectations and Leverage

			Sidney Sheinberg did a poor job of probing Akio Morita’s interests regarding the Betamax controversy, but perhaps that is an unfair criticism. After all, Sheinberg had made up his mind that MCA and Sony had strictly conflicting interests. He was not there to ask questions. He was there to deliver a message.

			If you must deliver an ultimatum (or any other “deal breaker”), most experts agree that the best way to deliver bad news is to do it early, clearly, and credibly. That way you condition the other negotiator’s expectations and avoid disappointing him later, after he has made plans based on an assumption that you might be flexible. A realistic sense of what is possible saves everyone a lot of time and confusion.

			That brings us to the third basic function of the information exchange process: signaling regarding your expectations and leverage. Recall from my discussion in chapter 6 that your leverage in negotiation is a matter of perception as much as reality. You have only as much or as little leverage as the other side gives you credit for. If you have attractive alternatives or good sources of normative leverage, the information exchange stage is the time to signal this to the other party. If you have none of the above, you had better have a plan for dealing with that fact.

			I will break down the discussion of signaling into two basic situations: when you think you are relatively weak and when you think you are relatively strong. The chart below (fig. 8.1) summarizes the signals you might send in these two situations, depending on how flexible you are willing to be.
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			SITUATION 1: YOU HAVE A WEAK HAND

			If your leverage is weak, I recommend you emphasize the uncertainty that always attends the future. If you are selling something and have no other offers, you can discuss what you will be pursuing by way of additional marketing efforts if no deal happens, or talk about your comfort with the status quo. In short, you can still appeal to the other party’s desire to minimize future risk by closing a deal now. Such signals keep the process moving without lies or misrepresentations about your situation.

			Some people try to bluff their way through a weak bargaining position by acting strong. A successful bluff can make a great negotiation story, but it is a high-risk strategy. You may, after all, end up with no deal. In fact, experienced negotiators can usually see through ploys of this sort—especially tricks such as the “keep them waiting” move. As Leslie H. Wexner, chairman of The Limited, once put it, “The longer they keep you waiting, the more they want the deal.” Unless you are an experienced gamesman, leave the bluffing to others and emphasize the inherent uncertainty of the stronger party’s future if it passes up your offer.

			If your weakness is obvious and you know that they know, it may help your credibility to personalize the situation as much as possible. Arrange for a face-to-face meeting and candidly acknowledge the other side’s power. Peter Jovanovich’s admission to Dick Smith (in chapter 1) that General Cinema was HBJ’s best hope was such a move. It helped create a cooperative atmosphere that facilitated a deal.

			Indeed, research suggests that direct appeals to the other party’s sympathy can be surprisingly effective. Ask the other negotiator what he or she would do in your position. Give the other party a “blank check” question like “What would it take for you to say yes?” If the other side provides their wish list, you may discover you have more leverage than you thought.

			SITUATION 2: YOU HAVE A STRONG HAND

			Suppose you think you have a strong hand—your leverage looks good. What signals should you send to the other side during the information exchange stage? You can either send a firm signal that you have the power to demand a favorable deal and intend to insist on one, or you can show your power, then indicate you are willing to be flexible in order to build goodwill for the future.

			How can you send a strong, firm signal without being overly aggressive? Sheinberg’s negotiation with Morita is a good example of how not to do it. Sheinberg failed to gain any useful leverage because, in the end, he did not convince Morita he would carry out his legal threat.

			Instead, Sheinberg should have asked Morita to bring his lawyers to a special meeting about the Betamax. “This is what lies ahead,” Sheinberg could have said after the lawyers had made their legal arguments. “Do we want to settle this in court, or is there a businesslike way to handle it?” In essence, Sheinberg could have taught Morita how Americans handle business relationships that include litigation.

			If you have a lot of leverage, but are willing to be flexible, how should you go about sending that signal?

			A good example is the way J. P. Morgan handled his negotiation with Andrew Carnegie when he bought out Carnegie’s partnership interest (see chapter 4). Morgan gave Carnegie two checks, one for the agreed amount and another for the amount of Carnegie’s error. Carnegie got his money, and Morgan got an explicit credit toward their future relationship.

			When you have leverage but choose not to use it, let the other side know that you view the transaction as part of a relationship. People in good relationships do not squeeze every nickel they can out of a situation. They treat each other fairly, even generously. Some day, it will be the other side’s turn.

			Summary

			Skilled negotiators create value during the information exchange process. This stage accomplishes three purposes: First, the parties establish open communication by setting, if the situation permits, a friendly and personal tone. Second, they explore the interests and issues to be negotiated. Finally, they send signals regarding their respective leverage positions.

			Information exchange should be handled differently in different situations. The more the outcome stakes matter relative to the relationship, the more strategic the parties are likely to be. Hard-nosed opening statements and bluffing regarding priorities can be expected in a Competitive Transaction situation. Rapport-building efforts leading to trust between the parties are the most important aspect of a Cooperative Relationship situation. In many cultures of the world, creating trust is a precondition to any negotiation, regardless of context.

			
				INFORMATION EXCHANGE:
					

				A CHECKLIST

				
					✓  Establish rapport.

					✓  Obtain information on interests, issues, and perceptions. Probe first, then disclose.

					✓  Signal regarding your leverage.
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			Step 3: Opening and Making Concessions

			
				
			

			Life cannot subsist in society but by reciprocal concessions.

			—SAMUEL JOHNSON
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			You have established a degree of rapport, identified the issues you are negotiating, and exchanged information about them. You have also sent a few signals regarding your relative leverage positions. Now it is time to bargain. This is it: the anxiety-provoking moment that makes accommodating people nervous and starts competitive juices running.

			Scholars have spent more time researching the dickering and trading procedure at the core of negotiation than any other aspect of the process. This chapter will summarize the highlights of what we know about bargaining and, even more important, show how you can put that knowledge to use.

			Let’s start with a high-stakes example of two sophisticated negotiators circling one another to see who would name the first price.

			In 1901, J. P. Morgan was intensely interested in buying an area of land in Minnesota rich in iron deposits. It was known as the Mesabi ore fields. Morgan was putting together his steel trust, which eventually became US Steel Corporation. The Mesabi ore fields were vital sources of the minerals needed to make steel.

			John D. Rockefeller, the oil baron, owned this valuable property. Rockefeller was in retirement and had made it clear he had no particular interest in buying or selling major assets, including the Mesabi fields. He repeatedly refused to discuss the matter with Morgan, a man whom he personally disliked.

			Morgan pestered Rockefeller into finally granting him an audience at Rockefeller’s New York City mansion. At this meeting, Morgan asked Rockefeller to name his price for the ore fields. Rockefeller demurred, instructing Morgan to take up the matter with one of his newest advisers, his twenty-seven-year-old son, John D. Rockefeller Jr.

			Sensing an opportunity for advantage, Morgan invited the younger Rockefeller—a stranger to him—to come to his Wall Street office for a discussion. This office was the hub of the most important financial empire of its day. Morgan took pains to make sure Rockefeller knew it.

			As Rockefeller entered, Morgan ignored him and continued speaking with an adviser. For his part, Rockefeller stood patiently while Morgan made him wait. At length, Morgan looked up and glared at the younger man.

			“Well,” Morgan growled, “what’s your price?”

			Rockefeller Jr. looked back steadily at the great man.

			“Mr. Morgan,” he replied quietly, “I think there must be some mistake. I did not come here to sell. I understood you wished to buy.”

			The two men held each other’s glance. Morgan, impressed by the young Rockefeller’s firm demeanor, was the first to blink. He adopted a friendlier tone, but it rapidly became clear that neither was willing to state an opening price. Morgan had been privately advised that an “outside figure” of $75 million was the top price he should pay for the property. But Morgan was too cagey a negotiator to mention that or any other specific figure.

			Realizing they were at an impasse before the negotiations had even begun, Rockefeller made an astute move. He suggested that they engage someone to serve as a go-between to help them establish a fair value. The two men agreed that Henry Clay Frick—someone trusted by both Morgan and the elder Rockefeller—could serve in this role.

			Once appointed, Frick brought Morgan’s $75 million number to the elder Rockefeller as a take-it-or-leave-it best offer. Rockefeller rejected it out of hand. “I frankly object to a prospective purchaser arbitrarily fixing an outside figure,” Rockefeller said to Frick, “and I cannot deal on that basis. That seems too much like an ultimatum.”

			Ultimately, Frick endorsed $80 million as a fair value and took this number back to Morgan.

			“Write out an acceptance,” he said.

			And the deal was done. It turned out to be a good deal for Morgan. The fields went on to yield hundreds of millions of dollars’ worth of ore for US Steel.

			Exchanging Proposals:

			Moves and Countermoves

			Eventually, the exchange of information merges into an exchange of something more concrete: offers and counteroffers. Scholars have spent more time researching the give-and-take procedure at the core of bargaining than any other aspect of the process.

			We begin by examining three key questions you face during the proposal exchange process.

			Question 1:

			Should I Be the First to Open?

			You face a big question at the threshold of bargaining: should you open or try to get the other side to name the first number? There are only three choices for getting the proposal stage started: (1) you make the opening offer, (2) they make the opening offer, or (3) you end up like Morgan and Rockefeller at a “process impasse” over who should open.

			Many complex negotiations will have lots of issues to discuss, and you may be able to discuss some of them without opening in the sense that I am using the word. But there will inevitably come a time when you will have to decide who is going to make the first concrete offer on allocation issues such as price, power, or control.

			Many experts say you should never open. Why go first when, by going second, you may learn something important about what the other person is willing to pay?

			When Beatles manager Brian Epstein was negotiating for the band’s financial share of their first movie, A Hard Day’s Night, he made what he thought was an aggressive first offer: 7.5 percent of the movie’s profits. The producers quickly said yes. They had been prepared to give the Beatles up to 25 percent and were delighted with Epstein’s ill-informed 7.5 percent figure. A Hard Day’s Night turned out to be a hit, and the Beatles made much less money than they could have.

			Mistakes like this are why many experts suggest you keep your mouth shut and let the other negotiator make the first move. You can always reject the offer if it is outside the “fair and reasonable” range. And you may be pleasantly surprised to find out that the other side is willing to pay thousands more (or take thousands less) than you expected.

			The “never open” rule is easy to remember—but, like most simplistic approaches to negotiation, it is often bad advice. How can you do better? The answer resides in something negotiation scholars call the “anchor effect.” The party that goes second may gain some valuable information, but the party going first gets the benefit of this effect.

			The Anchor Effect

			When I first started teaching negotiation, I recommended the “never open” rule to my classes. Then one of my better students introduced me to an entrepreneur who had successfully bought and sold hundreds of small and medium-sized companies. This man made it his practice to name the first price in every acquisition he made. Being the first to open let him “fix the range,” he explained to me.

			There is a substantial and persuasive body of research that supports this entrepreneur’s practice. By naming the first number, you have a chance to set the zone of realistic expectations for the deal. Your opening often forces the other side to rethink its goals.

			Social scientists use the phrase “anchor and adjustment” to describe the human tendency to be overly affected by “first impression” numbers thrown into our field of vision. We anchor on these, then make adjustments from them even if they are completely arbitrary reference points. In negotiation, research shows that people often cannot help unconsciously adjusting their expectations in the direction of unexpectedly high or low opening numbers.

			My entrepreneurial friend was taking advantage of the opportunity to both lower his opponent’s expectations and use the anchor effect. His confidence in naming the first price was justified by the enormous amounts of research he did before opening, something Brian Epstein failed to do in his first film-rights representation of the Fab Four.

			Conclusion? Feel free to open if you are well informed about market value and you want to anchor your counterpart’s perceptions at your end of the fair-value range. Otherwise, ask the other party to open. But if they do, take care. The anchor effect can work on you just as it does on others. When you feel your expectations collapsing based on their opening number, take a break and revisit your preparation.

			Opening in Cooperative

			Relationship Situations

			Now let’s add one more situational variable into your calculus, one that you should be all too familiar with by now: the relationship. Just because you can gain an advantage by going first or second, should you always do so? Not when the relationship matters more than the economic stakes of the negotiation.

			The famous film director Billy Wilder once wanted to hire an equally famous novelist, Raymond Chandler (author of many detective books), to help write the screenplay for the 1940s movie Double Indemnity. Chandler was new to Hollywood but he came ready to negotiate.

			In his first meeting with Wilder, Chandler opened the salary negotiation by demanding $150 per week—and he warned Wilder that even at this high pay level it might take him two or three weeks to finish the project.

			Wilder was amused. He had been prepared to pay Chandler $750 per week and knew that movie scripts usually took months to write, not weeks. Had Wilder taken advantage of Chandler’s lack of information about industry standards, as the film company did with Brian Epstein, he could have saved some money.

			But this was the beginning of what Wilder hoped would be a long-term, productive relationship with a talented novelist. He told Chandler he wanted to put the negotiations on hold while he called an agent to represent Chandler in the negotiations. Then they started over. Chandler’s poorly informed opening was forgotten, a fair deal was negotiated with his agent, and everybody won when the movie was a hit.

			Question 2:

			Should I Open Optimistically or Reasonably?

			Okay, back in the world of transactions, let’s say you have decided to open. Should you open aggressively or make a fair, reasonable opening proposal?

			Assuming that you have some leverage, the research suggests you should open on the aggressive side. Indeed, a summary of more than thirty-four bargaining experiments performed over twenty years concluded that an aggressive strategy (open high and concede slowly) is the best approach to transactional bargaining, especially if direct communication between the parties is limited (as may be the case in a home sale or any other transaction mediated by a broker).

			That sounds persuasive, you may say, but what exactly is an “aggressive” opening? Can you throw out any number, no matter how outrageous? Of course not. Outrageous openings will drive your counterpart away. You will lose credibility. I define an aggressive first offer as the highest (or lowest) number for which there is a supporting standard or argument enabling you to make a presentable case. Your opening need not be supported by your best argument, but it should be justified by a presentable one.

			The difference between an aggressive opening and an outrageous one is this: The outrageous opening has no justification whatever to support it. The aggressive opening, by contrast, is a highly favorable interpretation of a standard or reference point. American lawyers are duty bound when they advocate for a client to make every argument that can be made “with a straight face.” Aggressive openings are like that: you should reach for but not beyond the “straight face” argument.

			And remember that in some haggling cultures, anything other than an aggressive opening in a Competitive Transaction is a serious social mistake as well as a bargaining blunder. People in these cultures enjoy a good haggle and may misunderstand your attempt to be “reasonable.” For North Americans and some Europeans, part of acclimating to these cultures is getting used to making aggressive opening offers.

			Why Do Aggressive Openings

			Work in Transactional Bargaining?

			Aggressive openings take advantage of two well-documented psychological tendencies: the contrast principle and the norm of reciprocity. First, let’s examine the contrast principle. If I want you to pay me $500 for something and I open with a demand of $750 (supported by a presentable argument about prices that “others have paid”), my $500 final offer looks reasonable by comparison with my opening. If I had opened at $550 and moved down only $50 before I stopped, you would be less likely to think you had gotten a good deal. An aggressive opening sets the other party up to feel both relief and satisfaction (and thus be more willing to say yes) when the realistic settlement range comes into view.

			The contrast principle is used successfully against millions of people every day. Why do car dealerships work so hard to keep you in the showroom and sell you things after you buy a new car? Because they know that you are more likely to spend a few hundred dollars on extended warranties and service plans just after you have spent forty thousand on a new vehicle. These add-ons look comparatively cheap framed against the total price. Once you leave the dealership, they lose their appeal.

			Second, the aggressive opening permits the person making it to trigger the norm of reciprocity. It works like this: Person A makes an aggressive opening; person B rejects it. Person A then moderates his demand by making a significant concession. Person B then feels pressure imposed by the norm of reciprocity to make a reasonable response, or even to say yes.

			Psychologists have found that this “high opening, rejection, then moderation” procedure works for all kinds of requests. In controlled field experiments, scientists have used it to induce people to volunteer to take underprivileged children on a trip to the zoo (after declining a solicitation for a big financial donation), sign petitions (after turning down a request to canvass door-to-door for a campaign), and give up smoking for short periods of time (after refusing to pledge they would stop smoking forever). The norm of reciprocity prompts an impulse to say OK after you have turned down a high opening demand and the other side has compromised.

			A Word of Warning on Aggressive Openings

			Does an aggressive opening always work in a Competitive Transaction situation? No—but you can anticipate the occasions when it will not.

			WHEN YOU LACK LEVERAGE

			Don’t open aggressively when you lack leverage and the other side knows it. If you are a new college graduate applying for an entry-level position in a popular city such as San Francisco or Boston, don’t ask for the moon when an employer inquires about your salary expectations. An overly aggressive opening will make you look arrogant and scare the employer away.

			Indeed, don’t open at all. Which of you knows more about the salary standards in the industry, you or your employer? Once you get their offer, you can investigate the standards in the industry yourself to be sure it is fair and reasonable. If it seems low, you can request a chance to discuss it.

			WHEN THERE WILL BE ONLY ONE ROUND OF BIDDING

			In some markets, you only get one shot to name a price. A friend in the management consulting business explained this to me.

			When someone calls and asks him to bid on an engagement, he quotes a price and that’s it. He either gets the job or the client looks elsewhere. His asking price conveys a message to his customers about his reputation. His prospective customer, meanwhile, is shopping for the right level of sophistication by assembling price quotes. Haggling is not part of the engagement process. Once he is hired, he can sometimes add services and charge more, but that opportunity arises only after the client and he have established a relationship.

			WHEN THE RELATIONSHIP BEGINS TO MATTER MORE

			As you move from Competitive Transactions toward Balanced Concerns situations, relationships take on more importance. Aggressive openings do not work as well.

			For example, Wayne Huizenga, a talented dealmaker who built a series of large conglomerates in the home entertainment, waste management, and automobile dealership sectors, always opened at a fair and reasonable level when he acquired small businesses. He wanted to keep the owners of these firms in place to help with his growth strategy. And he knew that aggressive, low-price offers would insult these owners, who had built their firms from scratch. So he opened within 5–10 percent of the final price he was willing to pay—and negotiated mainly on nonprice issues. He was known as a tough negotiator but, in the end, his counterparts agreed he was fair.

			This practice worked because he did his homework. He knew more about the value of the firms he was buying than the sellers did. His reputation for dealing eventually became widely known and he built trust. Billionaire Warren Buffett follows a similar strategy when acquiring firms and for exactly the same reasons.

			In other words, an aggressive opening is often a bad idea in a Balanced Concerns situation, but an opening offer that reflects legitimately high expectations is still appropriate. Try to find a favorable opening price supported by good, solid arguments (better than merely “presentable” ones) that still leaves you some room to negotiate.

			Question 3:

			After Opening, What Concession Strategy Works Best?

			Concessions are the language of cooperation. They tell other negotiators in specific, believable terms that you accept the legitimacy of their demands and recognize the necessity of sacrificing something to secure a joint decision. Thus, even if you are inclined to be reasonable in your opening, leave yourself bargaining room to make concessions during the course of negotiations. The best practice is simple and easy to remember. After making your first concession, gradually reduce their size as you approach your bottom line. Then hold fast. Avoid going all the way to your reservation price until your time runs out.

			Cooperative people often think that the haggling aspect of negotiation is a silly, pointless ritual. Both sides know they are going to end up somewhere between the initial numbers. Why not just name an objectively fair figure, stick to it, and make the deal?

			The answer to this question can be found in a story and some research. Some years ago, sensing that Americans did not like to haggle about price at car dealerships, roughly two thousand dealers across the United States instituted “no haggle,” one-low-price selling policies for new cars. It was a big deal. Corporate America was finally listening to consumers who wanted a fair price for cars just as they wanted a fair price for soap. The dealers were going to transform car buying from an anxiety-provoking, pressured ritual into a simple event like going to the grocery store.

			Within a decade, nearly all these dealerships had dropped the policy. Why? First, the group of people who genuinely hated haggling turned out to be much smaller than anticipated (only about 15 percent of Americans). Second, many people, armed with abundant information on car pricing from Internet sites, wanted to use this newfound bargaining power. Finally, people liked telling their friends about the “great deal” they had negotiated. One consumer expert who studied the decline of the “no haggle” policy explained it this way: “Automotive consumers need to feel that they get a good deal when they purchase a vehicle, and, for most, [that feeling comes] through negotiation.” Systematic research has confirmed this expert’s insight.

			So the give-and-take of concession making prompts both sides to feel better about the deal. In addition, studies show that when you combine a prudent concession strategy with an aggressive opening, the “start high and concede slowly in smaller and smaller increments” strategy will earn you more money than using a one-fair-offer approach.

			Trading Across Issues:

			Integrative versus Distributive Bargaining

			If many issues are on the table, concession making in high-stakes negotiations often takes the form of “issue trading” and “package bargaining” instead of concession-based haggling. Negotiation scholars use the term “distributive bargaining” to describe simple haggling (people are “dividing the pie”) and the term “integrative bargaining” to describe the more complex process of trading off between issues (people are “making the pie bigger” by matching or “integrating” their interests, priorities, and differences). Many deals contain elements of both concession-making strategies.

			How do classic hagglers handle a high-stakes negotiation with many different issues? Simple: They attack each issue one at a time and use the distributive procedure I described above to reach their desired expectation level on each issue. They start high, concede slowly, and close on issue 1. Then they repeat the process for issue 2. And so on.

			But this simple strategy carries a higher risk of impasse than does the alternative method of issue trading. There may be some issues on which the other party cannot compromise at all. The haggling procedure also ignores the likelihood that different issues will be worth more to one party than the other. If I care a lot about the closing date and you care more about getting cash instead of stock, then we can both win by agreeing to my closing date in exchange for your preference for cash. Pure haggling when there are differences to exploit leaves money on the table.

			How does one engage in integrative bargaining? By identifying the issues, fears, and risks that are most important to each side and then “logrolling”—accommodating each other’s most important interests and priorities in exchange for reciprocal accommodations.

			If the concession rule for haggling is start high and concede slowly, the rule of thumb for integrative bargaining is to make big moves on your “little” (less important) issues and little moves on your “big” (most important) issues. But remember the danger of concession devaluation and never give up anything (even a “little” issue) without a demonstration that the concession is meaningful to you.

			When both sides open at their highest defensible position on all their issues—but then show flexibility on the ones that have less urgency for them—they communicate important information about their respective priorities. Observing this process gives them guidelines on how integrative concession making should proceed.

			After a discussion of all the issues (without making any concrete opening offers on any of them), issue trading often proceeds through package bargaining. One side proposes a total package, including a demand on each issue. The other side responds with a total package of its own.

			In their next move, the side that opened may make concessions on one or two of its “little” issues, making a display of its sacrifices, but hold firm on its more important priorities. The other side reciprocates, and after several rounds each side begins to figure out which issues are more (and less) important to the other.

			By dealing with entire packages and agreeing that “nothing is settled until everything is settled,” both parties retain a high degree of flexibility. If, later in the process, they find themselves at an impasse over an issue both consider vital (such as price), they have the option of going back to earlier packages and exploring different combinations without being locked in to any particular concession on any particular issue.

			If . . . Then

			Parties often trade issues in clusters, using a formulation well known to skilled negotiators. It is called “conditional concession making.” It proceeds like this: If you give us what we want on issues A and B, then we might consider the concession you requested on issue X. The “If . . . then” formula ensures that you never make a concession without linking it to a mutual concession from the other party. And, of course, issues A and B are the most important ones to the party making the offer while issue X tends to be a lesser priority. The parties may eventually need to bargain hard over some of the issues that both think are important, but they have “issue-traded” on the ones that each can concede at relatively low cost.

			Assume you are selling your startup business to a bigger corporation. How might you proceed using integrative bargaining? First, you might open with an aggressive demand: a well-justified high price for your company, an all-cash deal, and a rapid closing. As the negotiations progress, you might then hold firm on your high price and offer flexibility on the cash-or-stock issue: “If you can raise your price to meet my needs, then I will consider taking stock for a third of the deal and agreeing to your preferred closing date.”

			Firm tactics in support of high expectations help each party test the other’s preferences over the full range of issues. They begin to understand which issues tend to move the other side toward accommodation and compromise. In the end, careful listening to find the best trade-offs, creative linkages between issues, and the invention of a few value-added elements to address each party’s secondary interests can move the process along until both sides are ready to close.

			Research suggests that the more options people develop in this sort of back-and-forth brainstorming process, the more likely they will be to stumble over something that works better than simple compromises. In addition, genuine conflict between people over their legitimate goals, which many cooperative people try to avoid or minimize in the name of harmonious human relations, actually helps energize the integrative bargaining process. A clash between two people with well-considered, high expectations can motivate creative thinking on both sides.

			A Brief Note on the

			“Good Cop/Bad Cop” Routine

			There is one concession-making ploy that is so common it has a name: the “good cop/bad cop” routine. You know you are up against this when you find yourself liking one of the other side’s negotiators, who is nice and seems willing to concede on your key issues, and hating the other one, who is rude and uncompromising.

			This is just a manipulative way to make you grateful for the few crumbs the good cop is able to extract from the bad cop on your behalf. The way to counter the good cop/bad cop routine is simple: name the tactic publicly at the table and demand clarification on the issue of authority. Fight fire with fire.

			“It looks as if one of you is playing the good cop and the other is playing the bad cop,” you might say. “I had hoped we could use a more straightforward process to reach a fair deal. Before we proceed further, I would like to know who has authority to agree to what. I cannot negotiate with people who lack authority to close.”

			If the bad cop is a lawyer or other adviser, throw him or her out. Insist on trading directly with the decision maker. Let the “deal makers” take over from the “deal breakers.”

			Summary

			As you move through the opening and concession-making stage, remember that your strategy and tactics should be determined by three main elements: the situation (the balance between the outcome stakes and the ongoing relationship), your leverage (who has the most or least to lose from walking away?), and your own and your counterpart’s style (are you or the other person predictably competitive or cooperative?).

			As you can see in the chart below (fig. 9.1), each of the four quadrants in the Situational Matrix carries its own optimal concession strategy.

			As your leverage goes down, your need to soften your approach rises. And as your leverage rises, your need to accommodate goes down—regardless of the situation you are in.

			Finally, cooperative people will find the softer strategies easier to implement while competitive types will execute the firmer ones more naturally. Do not be afraid to add members to your team (or delegate the negotiation entirely) if your style is a poor fit for the situation.
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			Step 4: Closing and Gaining Commitment

			
				
			

			Make every bargain clear and plain That none may afterwards complain.

			—ENGLISH RHYME

			The master is not he who begins but he who finishes.

			—SLOVAKIAN FOLK SAYING
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			On November 10, 1999, the United States trade representative, Charlene Barshefsky, and a team of American negotiators landed in Beijing, China. She was there to close one of the most far-reaching, complex global business negotiations of the twentieth century: the deal to set the terms for US support of China’s “accession” to (i.e., membership in) the World Trade Organization (WTO). For the United States, an agreement promised to give American businesses enhanced access to the world’s largest market, one comprising 20 percent of the world’s population. For the Chinese, WTO membership meant economic reform, development, and growth. These were urgent goals for the visionary Chinese leaders who were seeking to find ways to energize their stagnant, state-controlled economy and ensure political stability.

			The deal had been over ten years in the making, but closing it would not be easy. Like most trade deals, it was dauntingly complex, covering everything from computers and consulting services to automobiles and apples. In addition, powerful factions inside both the United States and China fiercely opposed the agreement.

			On the US side, American industries that stood to lose from Chinese competition (such as the textile and clothing sectors), organized labor, and human rights groups were arrayed against the deal. Within China, Communist Party hardliners saw WTO membership as a surrender to the global capitalist system. Once Western goods and services could freely enter China, foreign influence over economic policy was sure to follow.

			Lurking in the background was a messy, unsuccessful attempt to close the deal a few months earlier. In April 1999, China’s second most powerful official, Premier Zhu Rongji, had arrived in Washington, DC, armed with concessions on many of America’s long-standing demands. Zhu was a charismatic, reform-minded former mayor of Shanghai who had the full support of Jiang Zemin, China’s supreme leader. Jiang and Zhu expected the Chinese delegation to fly home from Washington with a WTO deal. Instead, fearing Democratic Party backlash, President Clinton’s political advisers persuaded him to reject China’s terms.

			Clinton immediately regretted his decision and the next day asked Barshefsky to invite Zhu to return for further talks. Already humiliated, Zhu declined to risk another insult. But before the Chinese delegation departed Washington, Barshefsky was able to get a lower-ranked member of the Chinese trade ministry delegation to “initial” the deal Zhu had brought, preserving the offer for future reference.

			Back home, Zhu’s position was further compromised by public disclosure in China of the concessions he had been prepared to make. Factions opposed to the deal now knew exactly what they stood to lose. They were furious. China promptly disavowed the concessions.

			Relations were made even worse a few weeks later when US forces allied with NATO in the Kosovo War accidentally bombed the Chinese embassy in Belgrade. Three Chinese journalists were killed and many more Chinese civilians injured. Widespread anti-US protests broke out in China.

			And there matters stood until the middle of the summer. Sensing that the window for this long-sought deal was rapidly closing, Clinton reached out directly to Jiang and asked if trade talks could resume. Jiang agreed and a series of discussions ensued based on the template of China’s April proposal. Hopes were therefore high as Charlene Barshefsky’s plane landed in November. She had packed for a three-day visit, expecting a deal after several rounds of talks on remaining areas of disagreement.

			When formal negotiations began, however, the Chinese team immediately withdrew several of the concessions the Americans had assumed were settled. The negotiations, it seemed, were moving backward, not forward. Moreover, when the Chinese took breaks, they lasted for hours, not minutes. Barshefsky sensed that the policy debates within the Chinese leadership, which she thought had been resolved, were, in fact, far from over. The Chinese team, for its part, seemed taken aback by the inflexibility of the Americans. It was clear that both sides had underestimated the difficulty of closing the deal.

			Days passed as the issues gradually narrowed to the most critical concerns. Among these were: (1) a US request that US industries be protected against import surges from China by special safeguards, (2) a lengthy period during which US firms could bring a privileged form of trade complaint against Chinese firms for “dumping” goods in the US market, and (3) the right that foreign companies be allowed to own 51 percent controlling interests in US-Chinese media distribution ventures. China refused to budge on all three demands.

			On day five, with no movement in sight and fearing that the United States looked increasingly weak the longer she stayed in China, Barshefsky played a bold card. With Clinton’s support, she had the hotel send the US negotiating team’s luggage to the Beijing airport and called her Chinese counterpart at 3:00 a.m. to say that the Americans were leaving the following day. But she left a door open: she wanted to meet one last time, in the early morning.

			A few hours later, as she and the Chinese team locked horns for a final time, the conference door opened and an aide announced that Premier Zhu and Vice Premier Qian Qichen had entered the building. They sought a word with Barshefsky. The parties adjourned to a small room nearby. On issues one and two (the surge safeguards and the anti-dumping rules), Zhu agreed to accommodate the US position. But the US demand that foreign companies be allowed to own controlling interests in US-Chinese media ventures was a bridge too far. China could “never” relent on this issue. Barshefsky knew Zhu well enough by this time to sense that he was telling the truth. The two sides reached a compromise: these joint ventures could be owned fifty-fifty. After over a decade of effort, the deal closed in roughly thirty minutes.

			Or so it seemed. Upon returning to the conference room where her staff remained, Barshefsky learned that the Chinese side was trying to renegotiate several last-minute “secondary” matters. Barshefsky shut discussions down. The deal was done. “What time is the signing?” she asked. A few hours later, on the afternoon of November 15, she and the trade minister, Shi Guangsheng, executed the formal documents. Afterward, supreme leader Jiang Zemin gave Barshefsky a personal tour of a famous pavilion that was closed to tourists. He spoke to her in English as well as Chinese, a sign of the highest respect.

			As the US team flew home, they reflected on the drama of the closing. Perhaps, they thought, the Chinese had been testing them, just as the US had tested Premier Zhu in April. Like the Americans, the Chinese leaders needed to reassure opponents of the deal that they had bargained hard.

			Closing Time

			The negotiation process concludes with an endgame: closing and gaining commitment. Closing can be smooth and simple or, like the US-China negotiations over the WTO, a drama featuring 3:00 a.m. phone calls and high anxiety. Some people relish the fast-paced tactics that can surround this stage. Others can feel uncomfortable and pressured. Either way, two psychological factors play key roles in the closing stage: the scarcity effect and overcommitment.

			Closing Factor 1:

			Injecting Urgency by Using the Scarcity Effect

			One of the most powerful psychological levers in every negotiation is what psychologists call the “scarcity effect.” This label refers to our human tendency to want things more urgently when we think the supply is running out. As discussed in chapter 6, on leverage, your ability to get what you want in negotiation often depends on the other side’s perception that it has something to lose from a “no deal” result. You can and often should appeal to scarcity arguments from the very beginning of the information exchange stage.

			But it is usually at the closing stage that these arguments are tested most strenuously. When we think something we want is about to become scarce, we push an imaginary panic button labeled “Act Now” to avoid feeling regret that we missed an opportunity. When the weather report calls for heavy snow, it is the scarcity effect that sends people racing to grocery stores to buy up all the milk and other perishable necessities.

			Clever negotiators use many devices to bring bargaining to a crisis by exploiting the scarcity effect. But sometimes the situation itself clearly communicates scarcity. Both sides in the US-China negotiations knew that the moment was ripe for China to join the WTO. They also knew that, in global trade matters this complex, the window for making a deal could close at any moment and stay closed for years.

			SCARCITY AND THE PERCEPTION OF COMPETITION

			There are a number of reliable triggers for the scarcity effect. The first is competition. Astute salespeople try to emphasize that what they are selling is in great demand, and the supply is dwindling fast. Smart negotiators of all kinds discuss other offers, hoping their opponents will feel the added pressure and push the “Act Now” panic button.

			Of course, in many competitive situations the other side will try to bluff about scarcity, creating the impression of competition even when yours is the only real offer on the table. For that reason, it is always wise to probe a bit when you hear the phrase “other offers.”

			“I would love a chance to respond to the competition,” you might say. “But fair is fair. Can you show me your other offer?”

			SCARCITY AND DEADLINES

			A second tactic to trigger a sense of scarcity is a deadline. The Chinese faced a deadline in their WTO negotiation. Global trade talks among WTO member states were starting in a matter of weeks. China urgently wanted to be at that table, motivating it strongly to close.

			The goal of a deadline is simple: to create the sense that time is running out on an opportunity. Here today, gone tomorrow.

			Deadlines are most credible when they are linked to events that the parties do not control, as was true in the WTO case. Similarly, in many corporate merger negotiations, one of the firms may have a quarterly reporting deadline to disclose “material corporate developments” to securities regulators. The deal needs to get done by that reporting date. When one side or the other can adjust a deadline, such as the timing of a key meeting of a corporate board of directors, the deadline itself can (and will) become the subject of negotiation.

			The scarcity effect is doubled if a credible deadline combines in the other party’s mind with scarcity based on competitive pressure. The combination of competition and a deadline sounds like this: “You have until noon tomorrow to accept our offer, after which time we will sell to [or buy from] the other party who has expressed interest.” Research shows that concession rates skyrocket in both amount and frequency as the negotiating parties perceive that they are under a deadline imposed by stiff competition.

			A final way negotiators introduce a vision of scarcity through deadlines is to set time limits on certain elements of an existing offer. When the time runs out, these terms “explode,” leaving a less attractive offer on the table. Firms recruiting at business and other professional schools sometimes give the students exploding offers for special terms, such as signing bonuses. After the deadline, the bonus disappears but the standard offer remains. In more complex deals, “exploding” terms can include favorable interest or financing rates, preferential delivery terms, and so on.

			SCARCITY AND WALKOUTS

			Perhaps the most dramatic method of inducing a scarcity effect is to give the other side a “take it or leave it” ultimatum and then, when the other party protests, get up from the table and walk away. Nothing quite matches the emotional punch of watching a deal you want literally walk out the door. Barshefsky’s decision to send the US team’s luggage to the Beijing airport was designed to deliver this message.

			All walkouts look spontaneous, but many are pure theater. If the other side is relatively naive and eager to do the deal, an experienced, competitive negotiator can use a walkout to play on its fears. Barshefsky knew she was dealing with seasoned negotiation pros on the Chinese side, but she also knew that her gesture would underline the firmness and importance of her position.

			Dealmaker Wayne Huizenga’s colorful career, mentioned in the last chapter, is littered with instructive walkout stories. In the early 1980s, for example, Huizenga and his partner Steven Berrard were about to pay $4 million for a company owned by a family in New Orleans. The last issue on the table was $100,000 in cash residing in a company bank account. Huizenga told the family that the $100,000 would be his after the closing, and they replied just as emphatically that the money would stay with them.

			“OK, boys, let’s go home,” said Huizenga, packing his briefcase. No one moved. “Let’s go, I said!” Huizenga barked, and led his team out of the room and down the hall.

			“Wayne, are you crazy? Over $100,000?” pleaded Berrard as they walked away.

			“They’re never going to let us get to the elevator,” said Huizenga. Just then, the family’s lawyer popped his head out of the door and called for them to return. Huizenga got his money.

			To summarize, the scarcity effect is an emotional response, not a rational one. Competitive negotiators use it to inject urgency and even panic into an otherwise reasoned process. Sometimes they are telling the truth—there really are other offers, and a lot of demand, and a real deadline. Other times they are bluffing, hoping you will push the panic button and close the deal. It is always a matter of judgment—informed by your understanding of the leverage situation—that tips the balance in the tense moments when you must decide to yield or stand up to an attempt to push your “Act Now” button.

			Closing Factor 2:

			Overcommitment

			The second psychological phenomenon that can come into play at the closing stage is what psychologists call “overcommitment.”

			Overcommitment derives from our human desire to avoid admitting failure or accepting a loss when we have invested heavily in a prior course of action or decision. The more time people invest in an initially sensible activity, the more committed they become to seeing it through, even when continuing becomes irrational.

			In negotiations, the longer the process takes, the more committed the parties can become to closing, even when the deal makes less and less sense. This can be a particular problem in mergers when the CEOs of the negotiating firms become publicly associated with the deal, leading them to begin feeling that a failure to close might be perceived as a personal failure.

			Like all emotions, overcommitment is the enemy to reasoned deliberation about your underlying needs and interests. If you sense that you are becoming overly invested in a deal, take a step back and make sure it still adds up. What you are really feeling may be the potential for regret. “We’ll have wasted all that time and energy if we walk away from the deal now!” your emotions are saying. But experienced negotiators know better. The risks and costs of going forward with a bad deal are always higher than the price of giving up.

			Overcommitment, in combination with the contrast effect discussed in chapter 9, explains another common closing tactic used near the end of a negotiation. It is called the “nibble.” The Chinese Ministry of Commerce negotiators who showed up on the final morning, wanting to tweak some secondary issues, may have been trying this tactic. The “nibbler” modestly requests small concessions after everyone thinks the deal is done but before it formally closes. In the context of a lengthy and complicated negotiation, many people are reluctant to spoil either the deal or the relationship by quibbling over such small items. So they accommodate and make the requested concessions. By nibbling at all their contracts, however, professional negotiators can add as much as 3–5 percent in additional value to their deals over a year’s time.

			The antidote to nibbling is obvious. If you know you are negotiating with a nibbler, hold something back to give away at the end. If the other party is less familiar to you, keep your eye on your goals, make sure the other party is just as invested in the negotiation process as you are, and follow Charlene Barshefsky’s example. Do not respond sympathetically to last-minute demands. You would be outraged if someone tried to charge you and your kids extra money to get on a popular amusement park ride after you had patiently waited in line for two hours with tickets in hand. You should have the same attitude about last-minute nibbles in negotiation. At the very least, insist on a meaningful, reciprocal concession.

			Softer Closing Tactics:

			Shall We Split the Difference?

			The competitive closing tactics we have covered up to now arise in many business settings, but by far the larger number of your negotiations will relate to people and firms with which you want to have cordial, ongoing relationships. “Softer” closing techniques are the rule when the relationship dominates the outcome stakes.

			In true Cooperative Relationship situations, closing is simple. Your goal is to assure the other party of your goodwill. Accommodate; then close amicably and generously.

			In a Balanced Concerns situation such as the US-China WTO deal, both the outcome stakes and the future relationship matter, so closing is more complicated. Parties often bargain hard but they are also very careful to maintain mutual respect, taking symbolic steps to compromise on a final issue near the end to generate goodwill. They also engage in some ritual socializing with their counterparts after the deal is done.

			When relationships matter, there are some reliable softer tactics that can help you close most negotiations. Perhaps the most frequently used closing technique is splitting the difference. Bargaining research tells us that the most likely settlement point in any given transaction is the midpoint between the two opening offers. People who instinctively prefer a compromise style like to cut through the whole bargaining process by getting the two opening numbers on the table and then splitting them right down the middle.

			Even in cases in which the parties have gone through several rounds of bargaining, there often comes a time when one side or the other suggests that the parties meet halfway between their last positions. In situations in which the relationship between the parties is important, this is a perfectly appropriate, smooth way to close.

			Why is splitting the difference so popular? First, it appeals to our sense of fairness and reciprocity, thus setting a good precedent for future dealings between the parties. A split is very much like the fifty-fifty sharing of money in the ultimatum game discussed in chapter 4. Each side makes an equal concession simultaneously. What could be fairer that that?

			Second, it is simple and easy to understand. It requires no elaborate justification or explanation. The other side sees exactly what you are doing.

			Third, it is quick. For people who do not like to negotiate or are in a hurry, splitting the difference offers a way out of the potentially messy interpersonal conflict that looms whenever a negotiation occurs.

			Splitting the difference is such a common closing tactic that it often seems rude and unreasonable to refuse, regardless of the situation. On the other hand, some popular negotiation writers argue that you should never split the difference. I disagree, but I think there are at least two important situations in which splitting is probably a bad idea.

			First, you should be careful that the midpoint being suggested is genuinely fair to your side. If you have opened at a reasonable price and the other party opened at an aggressive one, the midpoint is likely to favor the other party by a big margin. For example, the midpoint between ten and twenty may be fifteen, but my going from ten to fifteen represents a 50 percent increase. Your going down from twenty to fifteen is only a 25 percent move.

			Second, when a lot of money or an important principle is on the line and relationships matter, quickly resorting to splitting may leave opportunities for additional, creative options on the table.

			When the gap between offers is too wide to split, another friendly way to close is to obtain a neutral valuation or appraisal. If the parties cannot agree on a single appraiser, they can each pick one and agree to split the difference between the numbers given by the two experts.

			Finally, professional facilitators are now available to assist large corporations doing very complex deals. They call this aspect of their practice “deal mediation.” With a deal mediator’s help, parties can sometimes avoid the traps that closing poses, creating value for both sides.

			Don’t Be Satisfied with an Agreement—

			Get a Commitment to Performance

			Beyond the closing lies the problem of securing performance. As a negotiator, you need to remember this golden rule: the goal of all negotiations is to secure a commitment, not merely an agreement. You want a deal that sticks and under which the other side will reliably perform. Sometimes a mere handshake will be enough to secure performance, particularly if the parties have a long-standing relationship and trust each other. Other times, more elaborate commitment devices, such as contracts, public ceremonies, and explicit penalties, are required.

			Here’s a key question to ask as a test of the strength of commitments: does the other side have anything to lose if it reneges on its promise? If it has nothing to lose, you have no commitment. If it has a lot to lose, you have a solid commitment. Commitments come in many forms because there are many ways to give people “something to lose” if they betray their word.

			When two of the largest firms on Wall Street, Dean Witter Discover & Co. and the Morgan Stanley Group, announced that they had agreed to merge their businesses, they included an interesting footnote: each firm promised to pay the other $250 million if it backed out of the deal.

			When Boston College football star Doug Flutie landed a spectacular, six-year $8.3 million contract to play for the New Jersey Generals, the old United States Football League team, Flutie’s agent insisted that the team announce the agreement to the press immediately, before the parties had formalized the deal with a written contract.

			In each case, the parties bound themselves to each other by taking actions that gave them “something to lose” if they changed their minds. In one case, the item was money. In the other, it was reputation.

			A student of mine once told a story in class that illustrates the difference between agreements and commitments better than most academic discussions I have heard. Her story also shows how knowledge of negotiation dynamics can help you improve others’ lives as well as your own.

			My student—let’s call her Theresa—was helping to run a volunteer organization that took inner-city children out to the country on Saturdays for recreational activities. She and others in her group chartered buses, got athletic equipment, arranged for adult volunteers to chaperone, brought food enough for all, and gave the kids a day away from the stress and hardship of life on the streets.

			Everything was working fine except for the adult volunteers. Many failed to appear on their assigned Saturday. Worse still, they were usually too embarrassed to call and let Theresa know they would not be there. This left the buses short on chaperones and the games short on supervisors.

			Theresa faced a commitment problem that was threatening the whole program. How could she get volunteers to show up on their assigned day?

			Then she and her organization hit on an idea. When she called volunteers to clear their schedule and assign them a day, she gave them each an important additional assignment: to bring an essential item for the day’s lunch—hamburger meat, rolls, salad, charcoal for the fire, and so on. With this simple, additional promise, the number of volunteers who showed up skyrocketed. Why? People who had previously failed to show had apparently comforted themselves with the thought that one less volunteer would not matter on the trip. But now that they had a concrete image of what their participation meant (hamburger meat is useless without charcoal), each person saw that his or her contribution mattered. Each was part of a team. A failure by one would mean a loss for all. The volunteer’s self-esteem and sense of responsibility, which had led him or her to volunteer in the first place, now prompted actual performance.

			Four Degrees of Commitment

			There are many devices that help guarantee performance of an underlying promise, including security bonds, deposits, and down payments. Within an organization, compensation systems that link raises, bonuses, or pension vesting periods to promises to stay for specified periods of time serve the same purpose. Employees with something to lose if they fail to live up to their agreement are more likely to stay for the agreed number of years.

			Different negotiating situations call for different forms of commitment. If you agree to babysit for a neighbor, your promise is the only commitment anyone expects. Your relationship secures your agreement. But a multibillion-dollar business acquisition usually involves legally binding contracts, teams of accountants, and a formal closing at which specific documents and assets simultaneously change hands. There is more at stake and less trust, so people take extra steps to protect their expectations.

			In virtually every negotiation, the commitment process begins with a simple social ritual. In the West, the favored ritual is a handshake. Other cultures use bows or similar signs of respect and trustworthiness.

			In relatively closed social groups, shaking hands (or its equivalent) and giving your word are usually taken very seriously. A failure to perform after giving these social signals may threaten both the self-esteem of the promise giver and his or her membership in the group.

			As the promise being made increases in gravity, the social rituals supporting it also increase in complexity. Many of these more complex rituals include some form of public announcement or disclosure, such as Doug Flutie’s press conference or formal public statements made in front of the community concerned with the promise (wedding vows are an example).

			Accountability also enhances commitment. If the promisor’s personal reputation is at risk when his or her performance falls short, he or she is more likely to perform as promised.

			One common way to enhance commitment that also improves accountability is to memorialize an agreement in writing. By writing down what was agreed to, in explicit terms, people naturally pay more attention to the content of their promises. This act also sets into motion the psychological consistency principle discussed earlier. Remember how door-to-door salespeople are taught to secure a sale? They get the customer to personally fill in the blanks of the order form. The act of memorializing what they have agreed to makes customers feel a greater sense of commitment.

			Many written agreements have the added benefit of being legally enforceable. The Dean Witter–Morgan Stanley merger’s $250 million penalty clause for failure to close was part of a legal contract. As such, it could be enforced in court by either side, making the agreement extremely costly to break.

			Because the word “contract” has legal significance, it is wise to know exactly what steps are required to make one. That topic is beyond the scope of this book, but there are many, easily accessed resources that can give you the basics. Suffice it to say that many contracts become legally enforceable on the basis of verbal agreements and exchanges of promises alone. One side calls the other and makes an offer, the other side accepts, they both promise to perform, and bingo, there is a legal contract. This is the legal norm in most of the world, although the terms of such contracts, being verbal, are hard to prove in court. And for that reason, it is a best practice to put your important agreements in writing with all the key terms spelled out, taking care all sides sign the deal.

			In some transactions, no device, legal or otherwise, is solid enough to fully secure a commitment. In these cases, it is often both prudent and efficient to use a simultaneous exchange to close the deal. In the case of a car or home sale, for example, parties typically exchange the title to the property and a check for the required payment at the same time. Their preliminary agreement may be secured by a nonrefundable deposit, but the actual transfer of title does not take place until the seller receives the money.

			Summary

			The final stage of negotiation, closing and gaining commitment, poses some significant challenges. In competitive situations a number of strong psychological levers, including the scarcity effect and overcommitment to the process, can cause one side to panic when it would be better off making a calmer, more rational decision.

			Yet holding out poses risks, too. The other side may have genuine leverage and take its business elsewhere. Firmness can also lead to an impasse. Although disagreement often prompts parties to become more creative in their search for solutions, it can also put deals and relationships in jeopardy. How you close therefore requires a measure of judgment, not just passionate commitment to your goals.

			Finally, negotiations are not over until the parties have secured commitments to performance. Agreements alone are not enough unless the relationships and trust between the parties are deep and stable. The secret of making commitments is simple: set up the situation so the other party has something to lose if it fails to perform. And be willing to take a similar step yourself.

			This chapter concludes your tour of the four-step bargaining process, but there are two additional questions you need to answer before you can go to the table with confidence.

			First, what happens if bargaining stalls and you find yourself at an impasse? Are there proven ways to get the process back on track? The simple answer is yes. The next chapter takes up this topic.

			Second, what about your ethics as a negotiator? Can you bargain with the devil without losing your soul? The answer here is not so simple. The final chapter will address this all-important question.
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			Impasse: What to Do When Negotiations Break Down

			
				
			

			A stiff apology is a second insult.

			—G. K. CHESTERTON

			The dance of negotiation can be fast or slow, long or short. But what happens when the music stops, the process breaks down, and you find yourself stuck at an impasse? If you compromise, you may look weak. If you stubbornly stand your ground, you may lose a good opportunity. What to do? This chapter will provide you with practical tools to overcome five common sources of bargaining impasses.

			I’ll start with two important points.

			First, an impasse is not necessarily a bad thing. As we saw in the last chapter, triggering an impasse can send the other party a message that you really mean what you say. When the other party keeps demanding that you compromise on a nonnegotiable issue, stop the process until they get the message.

			Second, the process can run aground at any stage, not just at the end. When it does, always start by using the following tried-and-true, three-step procedure:

			
					
					Stop talking about the substantive issues.

				

					
					Start talking about the process itself.

				

					
					Ask the other side for suggestions on how to break the impasse.

				

			

			By being the first to name the problem, you win the right to ask for proposed solutions. If you don’t like their ideas, you can offer some of your own. If their idea looks good to you, you’ll get credit for making a concession by agreeing to play by their rules. You should use these same three steps to get the conversation started about any impasse, large or small.

			With these two key considerations in mind, here are five common causes of the most serious impasses, with some advice on ways to get the process moving again.

			Problem 1:

			Conflict Spirals? Take a Break; Then Try One Small Step

			When the stakes are high and the process becomes stressful, escalating feelings get out of hand. Your refusal to budge makes me angry, my anger makes you angry, and your response makes me angrier still. The process spins out of control from there, fed by psychological biases. First, the “fundamental attribution bias” kicks in first. This is a name scholars give to my inclination to label your behavior as springing from your innermost character while excusing my own conduct as required by circumstances. This bias leads me to see myself as a victim of your aggression while labeling you as a selfish, unreasonable enemy. Once I have labeled you in this way, confirmation bias and selective attention kick in. I see only the behavior that reinforces my negative judgments about you. Across the table, you are experiencing the same thing. Trust disappears, replaced by suspicion and, finally, prolonged gridlock.

			Negotiation scholars call these “conflict spirals.”

			Skilled negotiators try to nip this process in the bud by following a simple, emotionally intelligent rule: use your emotions, don’t lose them. Your effectiveness at the table when emotions run strong requires you to be hyperaware of your own emotional “surges,” filtering them through the lens of their appropriateness to what has triggered them, and then expressing your legitimate feelings in the way best calibrated to advance your goals. As Aristotle once put it, using anger skillfully requires you to be angry with “the right person, to the right degree, and in the right way.” It is usually better to begin by reporting your feelings to the other person than to blow them away with a red-hot emotion. Instead of pounding on the table and throwing a tantrum, start with a stone-cold statement of fact: “As we see it, you just withdrew a major concession, and we are now extremely upset about the direction this negotiation is taking.”

			Assuming both sides have lost their composure and a spiral is already under way, the first move in reversing it is always internal. Calm down enough to break the attack-attack cycle. Any conscious effort at self-control will help you regain your composure. Two anger-management tips from the Mayo Clinic are especially relevant to negotiations: take a deep breath and call for a short break.

			With your emotions in hand, move to what I call the “one small step” procedure. Make a small, unambiguous move in the other side’s direction, draw attention to it, then wait for reciprocity. If the other party responds in kind, you can repeat the cycle again, and so on until a normal relationship rhythm is restored. Conflict scholar Charles Osgood, writing about the Cold War in the early 1960s, created an acronym for this process: GRIT (graduated and reciprocated initiatives in tension reduction).

			Perhaps the most famous modern example of this procedure was Egyptian president Anwar el-Sadat’s dramatic visit to Israel on November 19, 1977, a gesture that ended decades of war between Israel and Egypt. Simply by getting off his plane in Jerusalem—a very small step indeed—Sadat demonstrated his willingness to recognize Israel’s existence. This move eventually led to the Camp David peace accords and Israel’s return of the Sinai peninsula to Egypt. It also won Sadat and Israeli prime minister Menachem Begin the honor of sharing the 1978 Nobel Peace Prize.

			Sadat’s speech to the Israeli Knesset in Jerusalem on November 29, 1977, eloquently expresses both the psychological nature of conflict spirals and the role that “one small step” gestures play in moving parties beyond them. After referring to the many obstacles that had separated Israel from its Arab neighbors during years of war, Sadat went on as follows:

			
				Yet, there is another wall. This wall constitutes a psychological barrier between us, a barrier of suspicion, a barrier of rejection, a barrier of fear, of deception. . . . A barrier of distorted and eroded interpretation of every event and statement. It is this psychological barrier which I described in official statements as constituting 70 percent of the whole problem. Today, through my visit to you, I ask why don’t we stretch out our hands with faith and sincerity so that together we might destroy this barrier?

			

			Notice how careful Sadat was to avoid characterizing the conflict with Israel as one involving core principles or beliefs. As we will see below, that would have ensnared him in Problem 4, a much tougher type of impasse to resolve when politics are involved. Instead, he pointed to the conflict spiral and directed everyone’s attention to shared yearnings for peace, a negotiating frame that opened up pragmatic trade-offs based on common interests.

			The “one small step” procedure works just as well to end negative spirals in business negotiations as in relations between nations. A negotiation workshop participant (we’ll call her Beth) once shared a story about how she used the tactic to revive a complex negotiation that had gone off the rails.

			An impasse had developed into a conflict spiral, with both sides flinging accusations at one another. Returning to the table after a break, Beth reached in her purse and pulled out a bag of M&M’s. She opened the bag and poured the M&M’s into a pile in the middle of the table.

			“What are those for?” asked her counterparts.

			“They are to keep score,” she said.

			Then she announced a small move she was willing to make to advance the deal—and slid an M&M out of the pile and over to her side of the table.

			“Now it’s your turn,” she said.

			Not to be outdone, her opponents put their heads together, came up with a concession of their own—and pulled out two M&M’s. “Our concession is bigger than yours,” they said.

			Beth wisely let the other side win this little argument and then made another concession of her own, taking another M&M for herself.

			Before long, the parties were back at work with renewed energy, closing the final terms of the deal soon afterward. Just as with Sadat’s visit, Beth’s clever, visible gesture had restarted the norm of reciprocity within the bargaining relationship. Like a battery that had run down, the negotiation needed a jump start. Beth’s M&M’s provided the spark.

			Note well: The generosity implied by the “one small step” procedure need not involve making a concession. Sometimes the exercise of tactful emotional intelligence may be enough. This can happen when one side allows the other to save face after making an impulsive bargaining mistake that has caused an impasse.

			In his classic book Getting Past No, conflict resolution expert and mediator William Ury calls this “building the other side a golden bridge” they can cross to return to the table. Such bridges include “forgetting” that they walked out or got angry in the first place, recalling their last statement in a way that preserves their dignity and gives them a reason for returning, or referring to “changed circumstances” that provide a face-saving reason to restart the process.

			Problem 2:

			Bad Behavior? Apologize

			You do not need a full-blown conflict spiral to stall a negotiation. It can also happen if one side says something that the other perceives as unethical, insulting, or violating widely shared norms of professional conduct. Examples in negotiation may include lying, taking back an earlier concession, making ill-conceived racist or sexist comments, or showing cultural disrespect.

			Many times, offending comments are made unintentionally. Perhaps you think the other side is being unreasonably stubborn, so you say something about having to revisit the basic structure of the deal if they persist. You then sense a sudden chill and the other side becomes immediately hostile. Progress stops.

			As always, your best first move is to stop talking about issues and share your perception that the mood has changed. Ask if you have offended them in some way. Whatever their answer, remember that perception is reality when it comes to bargaining. If someone thinks they were insulted, they were. It then falls to you as a skilled negotiator to get everyone back to making the deal.

			The simplest way to clear the air is something we were all taught as children but many still find hard to do: apologize. But note well: It is not enough to simply say the words “I’m sorry.” It is how you apologize that makes the difference. Communication scholars have examined the elements that go into making an effective, “full” apology. Below are the four parts that, when put together, work best. You will need to use your judgment about whether all these pieces are needed (or are even possible) to bridge a given impasse. You may also need to consult with your lawyer if you think any of these moves may subject you to legal risk.

			
					
					Express regret and remorse: “I’m really sorry. You have every right to be angry.”

				

					
					Take responsibility: “It was my fault. I take full responsibility for it.”

				

					
					Commit to change: “I can assure you it won’t happen again.”

				

					
					Offer a remedy: “Is there any way I can make it up to you?”

				

			

			Missing from the list above, of course, is the most important factor of all and the one hardest to gauge: sincerity. As G. K. Chesterton once said, “A stiff apology is a second insult.” Sadly, in our modern age, many apologies are crafted by media advisers, not wrongdoers. The goal of the professional “apology consultant” is to get their client over the immediate crisis and on to the next news cycle, not heal the injured feelings of the person who has been wronged. As a result, they leave anger and resentment festering in their wake, poisoning relationships rather than restoring them.

			An insincere apology at the bargaining table has exactly the same corrosive effect. You are within your rights to share your perception (using your emotions rather than losing them) that their apology has fallen short.

			Here is an example of a textbook apology that I think fails the sincerity test. The cofounder of a Silicon Valley investment firm named 500 Startups, Dave McClure, was the subject of an article in the New York Times about the all-too-common problem of sexual harassment in high-tech industry. The Times reported that Sarah Kunst, a woman negotiating for a job at the firm, received a message from McClure after her interview that read, “I was confused figuring out whether I should hire you or hit on you.” Kunst was justifiably offended and reported the incident to managers at 500 Startups. The firm did nothing. Instead, it broke off all contact with her.

			When the Times brought this and several other examples of McClure’s boorish workplace behavior to light, he posted an online apology titled “I’m a creep. I’m sorry.” In it, McClure admitted to being “a clueless, selfish, unapologetic and defensive ass,” characterized his behavior as “inexcusable,” and noted that he was “attending counseling” in an attempt to clean up his act. For its part, 500 Startups revealed that it had known about McClure’s sexism for some time. A female cofounder took over active management of the firm, removing McClure from the leadership team.

			Technically, McClure’s mea culpa fulfilled three of the four elements of a good apology: regret, responsibility, and promise to reform. He neglected to mention compensation, probably for legal reasons. Do you think Ms. Kunst and the rest of the affected women bought any of it? Of course not. It was forced out of him, coming only after the New York Times story blew the whistle. Moreover, his over-the-top apology sounds more like parody than penance. It is also deeply disturbing that the firm seems to have known about his history and done nothing to protect or compensate his victims.

			To sum up: If you or someone on your team behaves badly at the bargaining table, don’t hedge. Apologize fully and sincerely. It’s the professional thing to do.

			When the other side has offended you or someone on your side, call a time-out and explain why their words or actions have created a problem. Be open to an apology. If they cannot find the grace to say “I’m sorry,” a temporary impasse may be in order until they clear the air. During the break, you can seek the services of a mutual friend or trusted intermediary to explain why the other party’s actions have been hurtful to the relationship and how far an apology can go to repair the damage.

			If none of these efforts elicit the needed words of regret, you will face a tough decision. The generous move is to “build them a golden bridge” and pretend the bad behavior never happened. However, if the insult is sufficiently grave, completely breaking trust at the table, you should ask the other side to change negotiators (see below). If that fails, either delegate the deal to someone else on your team or, in the most extreme case, walk away. It will be up to the other side to decide what happens next.

			Problem 3:

			Bad Personal Chemistry? Change Negotiators

			The American sport of professional baseball lost nearly two full seasons in the 1990s because of an impasse in negotiations between the players’ union and the baseball club owners. The owners from the big cities wanted to limit the size of team payrolls. The team owners from smaller cities wanted the team owners from big cities to subsidize their franchises. The players wanted more money. It was a three-ring circus.

			The breakthrough came when the owners hired a new negotiator—a skilled lawyer named Randy Levine—to represent them at the table. Levine brought a high degree of both credibility and creativity to the process and, according to one participant, “broke the dam of mistrust” that had built up between the parties. With Levine’s professionalism as a calming influence, the deal was finally done and the games resumed.

			When conflict spirals and bad behavior dominate a negotiation, ask yourself if the wrong people are at the table. We all have personalities, and some are toxic when mixed together under the pressure of a tough negotiation. In addition, as noted above, once trust is broken badly enough, it may be impossible to repair the relationship. The most straightforward way out of impasses created by bad chemistry is to change negotiators. Indeed, one of the advantages of having access to a pool of skilled, professional agents is the possibility that they can step in when the first team is failing.

			Problem 4:

			Impasse over Principles? Probe for Deeper, Shared Values and Interests

			Some of the toughest impasses in negotiation arise when one side declares it cannot compromise because the issue is “a matter of principle.” Fights over principles can be well worth having, especially if the legitimacy of a principle is the basic assumption behind one side’s bargaining position. For example, if you are negotiating over the legality of a contested intellectual property right such as a patent, it will be hard to make progress until the scope of the patent is settled one way or the other. If your dispute centers on the possible violation of a civil liberty, the negotiation will begin with a debate about the scope of the underlying liberty. In such cases, conceding the principle undercuts the foundation of your bargaining position.

			Yet even in these cases, pragmatic considerations of time, expense, opportunity costs, and changing circumstances will often assert themselves, with the result that the dispute will be settled through negotiation. When an impasse over principle requires a court to intervene, the parties quickly discover that courts are slow and lawyers are expensive. As the impasse drags on, both sides begin losing other deals. Negotiators then return to the table and focus on finding a path that will move them forward based on their respective interests.

			But note well: when issues of principle are at the core of a dispute and the stakes are high enough, it may be necessary for parties to resort to an authoritative tribunal such as a court for a declaration of their respective rights. And the sooner they do this, the better for everyone. With that additional legal clarity as the new baseline, negotiations based on interests can proceed.

			For example, when Microsoft Windows began expanding its use of the icon-based, point-and-click computer interface in the 1980s, Steve Jobs at Apple thought Bill Gates was stealing one of Apple’s most important copyrighted innovations. The two sides had an existing licensing deal covering a few elements of the interface, and Jobs demanded that Microsoft stick to those and stop using its expanded system. Gates refused to back down, pointing out that Jobs had borrowed the point-and-click idea from Xerox and was in no position to claim exclusive ownership of it. In addition, Microsoft’s lawyers argued that Apple’s click-based computer interface using a “desktop” metaphor was not creative enough as a design feature to warrant any legal protection under copyright law. Like the dashboard on a car, it was just an obvious way to arrange the computer’s controls.

			Both men held firm to their legal positions, and they ended up locked in a four-year litigation battle that pushed “pause” on their licensing negotiations. Eventually, Microsoft won the case, triggering another, much more productive round of licensing negotiations. With the legal principles settled, the two rivals entered into a multiyear, cross-licensing deal under which Apple allowed Microsoft to use the few aspects of its user interface that the court had upheld, Microsoft developed Apple-compatible versions of its Office software, and Apple put Microsoft’s web browser, Internet Explorer, on all its computers. Finally and most dramatically, Microsoft invested $150 million in Apple, assuring that the two parties would be partners, even as they continued their rivalry. In short, by getting their dispute over principles settled away from the table, they found their way back to solving the business problem at hand: growing (and jointly dominating) the overall computer software market.

			Beyond legal disputes over basic rights, by far the most common principles that can stall a business negotiation are ones related to company practice or policy. Consider the following example. Imagine you are negotiating with a major new corporate customer for a long-term contract to sell your firm’s customer relationship management (CRM) software system. The CRM product will be highly customized to the client’s needs. Near the end of the negotiation, you are making your final “If . . . then” proposal to close the deal. “If you can give us the preferred provider status we have been asking for, allowing us the right to match any competitor bids you receive for products like ours,” you say, “then we are prepared to accept both the price and the delivery date you seek. Do we have a deal?”

			Suddenly you sense that something is wrong. “Preferred provider status,” your counterpart says in a grave tone, “is something you earn, not something we give you. Putting it into an initial contract with a vendor violates a long-standing corporate procurement principle.” You are taken aback. Is this really a “principle” or just a convenient excuse for a self-serving bargaining position?

			Before reaching an impasse on a principle like this, it helps to ask an open-ended follow-up question. “Thank you for expressing yourself so clearly on this,” you might respond. “Can you help us better understand the thinking behind this principle?”

			Assuming you are satisfied that your proposal really does collide with a genuine principle the other side holds dear, keep the following best practice in mind as you address their objection: Never attack their principle directly. Instead, shift the discussion to a search for common ground at deeper levels of shared values and interests. By treating issues of principle as legitimate constraints instead of fighting over them, you will keep your communication lines open. You will also be surprised at how often you can find creative work-arounds.

			In our example, the preferred-provider principle encourages new vendors to keep striving for extra rewards as their relationship deepens with the customer. Instead of attacking the principle, explore interest-based business options other than preferred provider status that give you the economic security you seek. This security might be found in accelerated payment terms, a bonus system for early delivery, or (following the Apple-Microsoft model) deeper collaborations between you and the customer on your new product pipeline.

			Alternatively, you could help them redefine the scope of the principle so your case falls outside of it. “Your rule is a good one,” you could say after hearing them out. “But I wonder if it applies to our unique case. Our deal envisions a long-term strategic partnership, not a commodity transaction. We are making a multimillion-dollar, upfront investment to customize our product for your business. The performance incentives you seek through the application of your policy are already in place in a case like ours. Could you consult with upper management to see if the principle was intended for a relationship like ours?”

			To summarize, here are four best practices to consider when principles related to company practice or policy threaten to stall a negotiation:

			
					
					Ask open-ended questions. Discover the purpose and application of the principle.

				

					
					Never attack the principle directly.

				

					
					Find practical, interest-based work-arounds.

				

					
					If possible, help the other side redefine the principle so your case falls outside its scope.

				

			

			Of course, you should insist on the same respectful attitude about issues of principle when they are ones that you believe deeply in. If the other side attacks them, explain their importance to you and search for interest-based solutions that preserve rather than compromise your values. Again, you will be surprised by the creative options that open up once you securely anchor negotiations in a commitment to honor your principle.

			Problem 5:

			Are You Up Against a Bargaining Bully? Stand Your Ground and Work on Your Leverage

			There are some negotiators who relish interpersonal conflict, bring about impasses on purpose to irritate relationships, and use threats of litigation as battering rams to wear down their opponents. These are the bargaining bullies, the sworn enemies of reasonable people. When a dispute looms, they sue you first to gain leverage, then negotiate. When they receive your invoice, they dispute it on principle, then refuse to pay. They dare you to sue them, then try to negotiate a discount based on the litigation costs of collecting the bill.

			Some legal systems and industries encourage such behavior more than others. For example, in the United States, each side must pay their own attorney fees in litigation no matter who wins or loses. This makes it easier for bargaining bullies to impose costs on others by bringing frivolous cases. In Europe and Asia, the loser of a suit must pay the winner’s legal fees, a practice that works against coercive litigation.

			Within the United States, any business sector in which transactions are the norm and long-term relationships are rare will become fertile ground for impasse-based bullying strategies. Take, for example, big-city real estate development and construction, which has a large number of interchangeable vendors who can be easily replaced from project to project. There are many collaborative negotiators in this field, but they must contend with their fair share of bargaining bullies.

			For example, USA Today once added up all the lawsuits that real estate mogul Donald J. Trump and his affiliated firms were involved in between 1986 and 2016, the year when Trump was elected president of the United States. The total: 4,095, or roughly one lawsuit every two and one half days for thirty consecutive years. For Trump, it seems, litigation was not only a forum to resolve genuine disputes. It was also a tool to gain (or exploit) bargaining leverage.

			When you find yourself up against a bargaining bully, none of the usual rules apply. The bully will claim everything is an issue of principle that cannot be compromised. Your one small step will be seen as a sign of weakness. Apologies are unthinkable. Bad chemistry is an intentional tactic used by the bully to wear you out.

			Bargaining bullies, like the bullies you meet in a schoolyard, respect only one currency: strength. In negotiations, this means focusing all your attention on the Sixth Foundation: leverage. At each stage of the process, you must constantly ask yourself: How can I rebalance the risks of loss and raise the bully’s costs of persisting with this strong-arm strategy? Just as governments have well-publicized policies against paying ransom to kidnappers, let it be known you do not accommodate bargaining bullies. You fight them.

			As an example of what it looks like to battle a take-no-prisoners negotiator, consider the following example from Donald Trump’s days as an Atlantic City, New Jersey, casino entrepreneur. It illustrates how even “little people” can gain leverage against the rich and powerful if they are comfortable with a “no deal” status quo.

			An elderly widow named Vera Coking owned a small boardinghouse in a prime location in Atlantic City. She was a woman of modest means who had lived in the house practically her whole life. When the casino business came to Atlantic City, several would-be developers expressed interest in buying Ms. Coking’s property to put up a casino.

			First came Penthouse magazine publisher Bob Guccione. He reputedly bid as high as $1 million for Coking’s land, but she turned him down. Guccione failed to get a gaming license and abandoned his casino plans. Next came Donald Trump, who tried to negotiate with her on the basis of the home’s normal fair market value as a residence. He, too, struck out. Trump eventually developed the Trump Plaza Hotel and Casino nearby and, during a major expansion, tried to negotiate with her again. This time she was ready to deal. She asked for $1 million. He declined.

			After more than a decade of fruitless jockeying, lawsuits, and media attention, Trump finally expanded the Trump Plaza so it surrounded Coking’s boardinghouse on three sides and then used his political clout to lobby the Atlantic City casino authority to condemn and clear her property as an eyesore. Coking was not disturbed. She hired a lawyer to defend her land and went on enjoying her reputation as “Trump’s ulcer.” Her case eventually attracted support from a legal foundation interested in constitutional protections for private property rights. Meanwhile, Trump became the butt of jokes nationwide as cartoonist Garry Trudeau featured Trump’s Atlantic City property disputes in a series of newspaper comic strips.

			Vera Coking was elderly and alone, but she could stand up to Donald Trump because she had leverage. She had legal title to her home. Trump needed her land, she knew it, and she was obviously happy with the status quo. In the end, she simply outlasted him. She moved to a nursing home and in 2014 auctioned off her home, for $583,000, to another casino mogul, Carl Icahn. The same year she sold her house, the Trump Plaza Hotel and Casino permanently folded, as part of the collapse of the Trump Entertainment Resorts conglomerate. Trump’s last act was to sue to remove his name from the hotel.

			Fighting a bully is no fun and, if you lack the resources to do battle, you are likely to lose. Do not take this as a personal defeat. You are being forced out of your game and onto a playing field the bully knows and loves. Your mistake (if you made one) came earlier, when you somehow let yourself become ensnared in a commercial relationship with a bully on the other side. To the extent possible, follow Vera Coking’s example and delegate these negotiations to professionals who have the stamina to meet the bully blow for blow. Once the bully finds out you will stand firm, they are more likely to move on.

			Summary

			Impasses may be a necessary aspect of negotiation, but you often need tools to move beyond them. The chart below summarizes the problems and solutions we have explored in this chapter.

			Five Ways to Move Beyond an Impasse

			
				
					
					
				
				
					
							
							Problem

						
							
							Solution

						
					

					
							
							1. Conflict spirals

						
							
							“One small step” procedure

						
					

					
							
							2. Bad behavior

						
							
							Apologize

						
					

					
							
							3. Bad chemistry

						
							
							Change negotiators

						
					

					
							
							4. Matters of principle

						
							
							Search for deeper, shared values and interests

						
					

					
							
							5. The other party is a bargaining bully

						
							
							Stand up to them—create and use leverage

						
					

				
			

			Now that you have a full view of the negotiation, from beginning to end, it is time to take a hard look in the mirror. As you conduct the process, what ethical values will you bring to each step? Should your approach to ethics depend on how the other party behaves, or should you hold on to your values no matter what they do? The next and final chapter gives you a chance to explore these important questions. They are critical to your most important asset of all: your personal credibility.
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			Ethics: Bargaining with the Devil without Losing Your Soul

			
				
			

			The market is a place set apart where people may deceive each other.

			—ANACHARSIS (600 BC)

			Most people I play cards with I trust, but I still want to cut the cards.

			—JOHN K. O’LOUGHLIN, ALLSTATE INSURANCE COMPANY

			Is it OK to lie in negotiations? What about taking advantage of a seller who does not know the true value of something they are selling at their yard sale, such as a rare book or print? Would it be ethical to enlist a group of confederates to place false bids on something you are auctioning, creating the appearance of competition and driving up the price for the one party who is not in on your scheme?

			For many people, the answers to such ethical questions is “it depends.” The bid-rigging example probably crosses your ethical line, but bluffing about your bottom line may be acceptable. As for pointing out the true value of something at a yard sale, might your answer change if the seller is a friend, an elderly neighbor who is using her yard sale to help pay for a move to a nearby nursing home?

			I have reserved the discussion of ethics for the end of our work together because you now have the rich context needed to think carefully about this very important topic. Ethical questions suffuse every aspect of negotiation because each step of the process requires you to balance your self-interest against a variety of other duties. These duties may be legal, such as the fiduciary responsibilities sometimes owed to the other party, your employer, and your clients. They are often moral, such as the duties you owe to fellow humans in distress, your family, and the larger community. Importantly, your behavior in negotiations will reveal something about your personal values, including any religious or philosophical beliefs you adhere to. Will you live up to your values, which hopefully represent the best version of yourself, or give way to emotional impulses?

			As we saw in chapter 1, one of the best practices of top negotiators is a commitment to personal integrity. But in the moment-to-moment flow of bargaining, you may not have time to think through every ethical question that arises. Instead, you will have to make split-second decisions, many of which will reflect on your moral character.

			My advice: take time now to make personal commitments to a code of “right conduct” in negotiations. This chapter will help you outline that code. I have my own personal views on ethics, which I will share. But for your code to work, you must set your own standards and hold yourself accountable for your own choices.

			The Golden Globe

			Let’s start with a story that raises a simple ethical question about deception. A Philadelphia newspaper columnist named Darrell Sifford once wrote about a haggling encounter he had with a furniture store salesman when he was on an extended vacation in a distant city. In his writings, Sifford was constantly urging people to be honest. But when it came to this situation, he proudly took a different path.

			He was out shopping one day for items to decorate his TV room. He happened to pass the display window of a discount furniture store and spied an elegant world globe illuminated by a golden-colored light inside. He immediately fell in love with it.

			As he entered the store, an elderly, enthusiastic salesman greeted him. “What can I do for you?” the salesman said.

			“That globe in the window,” said Sifford. “I want to look at it.”

			The salesman led Sifford to the window, where Sifford looked at the globe more closely and turned over the price tag. It was a shocker: $495.

			“That’s more than I wanted to pay,” said Sifford, shaking his head.

			The salesman sympathized and began showing Sifford a variety of other globes, but none had the charm of the first one he had seen. After looking at a few alternatives, Sifford said he wanted the globe in the window but did not want to pay $495 for it. The salesman asked Sifford if he lived in the area, and Sifford pointed to his temporary home in a nearby apartment building.

			“Then you don’t have a problem,” the salesman said. “The store automatically gives a discount to people in the neighborhood. How does $450 sound?”

			“That sounds high,” Sifford replied.

			He had never haggled in a store before and had always thought that bargaining was slightly degrading. But he was far from his Philadelphia home and this store seemed to be a haggling venue, so he decided to go for it. No more Mr. Honest.

			“I saw a globe just like this in a discount catalog for $325,” Sifford lied. “How can you call yourself a discount store if you’re that much higher than the catalog?”

			“It cost us more than that,” the salesman responded, “but I tell you what I’ll do. I’ll sell you this globe for $400. That’s a steal. You can’t find a better price in any store.”

			“Then I’ll buy it from the catalog,” said Sifford firmly. “Thanks for your time.” And he headed for the door.

			The salesman jumped. “I’ll talk to my manager,” he said. He returned less than a minute later. “My manager is in an especially good mood today. He says you can have the globe for $350.”

			“That’s not good enough,” Sifford replied, walking back to the globe and looking carefully at it. “Look at this! There’s a nick down at the bottom. This is damaged merchandise.”

			The salesman looked at the stand. There was a barely noticeable mark. “I don’t understand this,” he said. Sifford reported that the salesman was actually smiling as he said this, suggesting a certain admiration for Sifford’s tactic. “We don’t deal in damaged merchandise. Let me talk to my manager again.”

			A minute later the salesman returned. “You drive a hard bargain,” he said. He gave Sifford the globe for $325. Sifford proudly carried the globe, now a bargaining trophy, home to his apartment.

			The Core Ethical Problem for Negotiators

			Sifford got a bargain. But he lied about a fake catalog price to get it. Did he act ethically? He clearly thought so, and millions of people around the world would be astonished to learn that such a lie is in any way morally troublesome. People say all kinds of things to justify their demands when they are buying and selling. As the ancient Greek quotation at the beginning of this chapter suggests, people have been deceiving each other in markets for thousands of years.

			A study done at the Harvard Business School asked more than 750 MBA students, who came from all over the world, to rate a long list of questionable bargaining tactics. The tactics ranged from bluffing in opening demands and lying to strengthen a bargaining position to bribing someone to provide information about an opponent’s bargaining plan. Students were quite comfortable with what the investigators called “traditional” competitive bargaining tactics, such as bluffing about bottom lines, making exaggerated opening demands, lying about time constraints, and inventing fictitious offers. They also approved making false promises about the prospects for a future relationship in return for concessions from the other side.

			Sifford’s conduct falls comfortably within the zone of bargaining tactics listed in the Harvard study. Isn’t that the end of the matter?

			Perhaps. Yet many people of good conscience would see problems with both Sifford’s choice and the MBA students’ list of approved moves: these lies are told for the sole purpose of gaining personal advantage at others’ expense. When you discover that someone is using such tactics against you, do you think more highly of them? How does it feel when you learn that the other side’s promise of a future relationship in exchange for your help today was a cynical fabrication?

			Among the most effective of what Professor Gerald Williams called “cooperative” negotiators, one key motivation was a scrupulous desire to “conduct oneself ethically.” Lying about reservation prices and future relationships hardly seems designed to achieve this goal.

			So Sifford’s apparently harmless lie might make some people feel at least a little uncomfortable. They would ask some hard questions.

			If Sifford’s lie is OK, when are such lies not OK? Would it be ethical for the salesman to lie to Sifford, inventing a fictional “interested buyer” who was planning to purchase the globe later that day for $350 (or more) if Sifford did not?

			Perhaps most compelling, isn’t lying a habit that can become addictive if used regularly? The CEO of an executive search firm in New York estimated that roughly 25 percent of the businesspeople he interviews are “persistent liars.” It does not seem far-fetched to suggest that these people may have become liars in their professional lives in part through developing a habit of lying to achieve their less important personal goals. Aristotle believed that virtue is a habit—a behavior that you must practice consistently if you want to claim it as your own. The same can be said for vices such as lying. The more you do it, the easier it is to do it again.

			Sifford’s lie was trivial, but it raises the core problem we face when we try to act ethically in negotiations. Professor James J. White, a negotiation teacher at the University of Michigan Law School, summed up the problem this way: “The negotiator’s role is at least passively to mislead his opponent about his settling point while at the same time engag[ing] in ethical behavior.”

			White’s statement embodies the contradictions many people encounter when they start thinking about bargaining ethics. Is it really possible to mislead someone “ethically” for a purely selfish purpose? What does White mean by “passive” deception? Might not active deception (misrepresentation) about a little issue such as Sifford’s catalog price be more ethical than passive deception (failing to reveal a defect in something you are selling) about something crucially important in a multibillion-dollar deal? There are no easy answers to these questions. And the problems become even tougher when you add in professional ethical duties such as those imposed on brokers, lawyers, and accountants.

			Ethics Come First, Not Last

			As the famous British novelist E. M. Forster once wrote, “How can I tell what I think till I see what I say?” When it comes to negotiation (and personal character more generally), I have a twist on this: “How can I tell who I am until I see what I do?” Behaving well (as you define “well”) in negotiations gives you an opportunity to express your identity as a moral person. And this will be true even if nobody else is aware of how badly or well you have behaved.

			I’ll give you my bias on this subject right up front. I think you should aim for a strict moral standard where negotiation ethics are concerned. I count myself in the camp that wishes Sifford had found a better way to get his bargain. And I suspect that two good habits would have allowed him to do so without lying: better preparation and more practice using words that emphasize “truthful uncertainty.” (As in “I suspect I could get my $325 price by looking online, but I am happy to spend my money here. Let’s get this deal done right now.”) Being truthful does not mean being weak. It just requires you to be patient, prepared, and thoughtful.

			Below, I will introduce you to three distinctive ethical “schools” I have observed in decades of training expert negotiators. After you have a chance to consider these three approaches to bargaining ethics, you will be in position to construct your own code of conduct. At the end of the chapter, we will look at how you can defend yourself when others use ethically questionable tactics against you.

			Self-Awareness and Situation Sense

			Let’s begin with two truths. First, it is almost impossible to make an ethical judgment in negotiation without knowing the facts of the case you are judging. Even the legal rules against fraud in bargaining, an important topic I explore in detail in appendix B, are suffused with situational factors that reflect intuitions about basic fairness. For example, professionals with a big bargaining advantage are sometimes held to stricter legal standards when they are negotiating with sick or elderly people of diminished capacity than when bargaining with each other as equals. Parties who stand in fiduciary relationships of trust to each other, such as business partners, have stricter legal disclosure duties than do strangers who deal at arm’s length. Lies about key factual information regarding the main subject of the transaction (such as the mileage on a used car) are penalized more strictly than are exaggerations about such things as your intentions, alternatives, or bottom line. Silence, which is ordinarily both smart and ethical, can get you into legal trouble if you refrain from disclosing hidden toxic chemicals buried under the basement floor of a home you are selling.

			So as we explore your ethical values, remember that you will have to apply your code in real time with real situations. Your situational sense and judgment will matter.

			Second, as we explore this territory, remember that you will tend to be lenient in evaluating your own behavior and harsh in judging others. We met the “fundamental attribution bias” in the last chapter, on impasses, and it pervades our judgments about ethical and unethical behavior. If I lie, I usually have a perfectly reasonable excuse for doing so. But when I catch you in a lie, I begin thinking of you as “a liar” and trust disappears. Thus, you will be sincerely convinced that you are acting ethically most of the time. It requires self-awareness and humility to recognize when you may be rationalizing bad behavior. Then it takes self-discipline to check your impulses so you can remain true to your ethical code.

			So a word of warning is in order. Do not assume you can read others’ minds when you think they have acted badly. Be ready to “build them a golden bridge” by offering to treat their ethical error as a misunderstanding. And don’t let yourself off the ethical hook too easily. Be ready to apologize.

			Three Schools of Bargaining Ethics

			The three schools of bargaining ethics I offer for your consideration are (1) the “It’s a game” Poker School, (2) the “Do the right thing even if it hurts” Idealist School, and (3) the “What goes around comes around” Pragmatist School.

			Let’s look at each one in turn. As I describe these schools, try to decide which aspects of them best reflect your own attitudes. After you figure out where you stand today, take a moment and see if that is where you ought to be. My advice is to aim for the strictest, clearest standard that is consistent with your beliefs about what it means to be a skilled, honorable professional.

			THE “IT’S A GAME” POKER SCHOOL

			The Poker School sees negotiation as a game or sport with certain well-defined rules. The rules are set by the law, such as proscriptions against fraud, coercion, and breach of fiduciary duty. Conduct within the rules is ethical. Conduct outside the rules is unethical.

			An eloquent spokesperson for the Poker School was Albert Z. Carr, a former special consultant to President Harry Truman. Carr wrote a book in the 1960s called, appropriately enough, Business as a Game. In a related article that appeared in the Harvard Business Review, Carr argued that bluffing and other misleading but lawful negotiating tactics are “an integral part of the [bargaining] game, and the executive who does not master [these] techniques is not likely to accumulate much money or power.”

			Adherents to the Poker School readily admit that bargaining and poker are not exactly the same. But they point out that deception is essential to effective play in both arenas. Moreover, skilled players in both poker and bargaining exhibit a realistic distrust of others’ intentions. People negotiate to win. That being the case, Carr argues that good players should ignore the “claims of friendship” and engage in “cunning deception and concealment” in fair, hard-nosed bargaining encounters. When the game is over, members of the Poker School do not think less of a fellow player just because that person successfully deceived them. In fact, assuming the tactic was legal, they may admire the deceiver and vow to be better prepared next time.

			In the bargaining game, it is understood that both sides might be bluffing. Unlike poker players, negotiators always attempt to disclose a good hand if they have one in the bargaining game. So bluffs are reserved for hiding weak hands. Good bluffs involve making realistic, persuasive, difficult-to-check (but false) claims about alternatives, reservation prices, budgets, or information. If the other side calls you on your bargaining bluff by walking away or giving you a credible ultimatum, you lose. Either there will be no deal when there should have been one, or the final price will be nearer to their last offer than to yours.

			As mentioned above, the Poker School believes in the rule of law. In poker, you are not allowed to hide cards or collude with other players. But you are expected to deceive others about your hand. In bargaining, the best plays come when, without breaking the law, you bluff others into making concessions or agreeing to your demands when you have a weak position.

			The Poker School has three main problems as I see it. First, the Poker School depends on universal agreement that bargaining is a game. Unfortunately, many people dispute this. They think of negotiations as episodes in ongoing relationships or as opportunities to solve problems or create value. This disagreement does not deter members of the Poker School, who hold that the rules permit hardball negotiation tactics even when the other party disagrees with their “bargaining is a game” premise.

			Second, everyone in a game is supposed to play by a common set of rules. But this is impossible in negotiation, given that legal rules are different (and are applied differently) in different industries and regions of the world.

			Finally, unlike poker players who police their own games, parties who are legally wronged in negotiations must resort to courts for remedies. Successful lawsuits against cheaters require good lawyers, sympathetic judges, and enough money to sustain litigation. These costs are known to Poker School negotiators, some of whom consider litigation as just another part of the game.

			THE “DO THE RIGHT THING EVEN IF IT HURTS” IDEALIST SCHOOL

			If the Poker School occupies one end of the ethical spectrum, idealism occupies the other. In his book Winners Never Cheat, billionaire entrepreneur Jon M. Huntsman tells a story about his negotiations to acquire a set of chemical manufacturing divisions from one of the largest companies in Great Britain, Imperial Chemical Industries (ICI). ICI was exiting the chemicals business and urgently needed cash to expand into new business lines.

			Imperial’s urgency gave Huntsman substantial leverage. But as the negotiations entered the closing stage, his counterpart, Imperial CEO Charles Miller Smith, suffered a devastating personal tragedy. Smith’s spouse, who had been diagnosed with terminal cancer, suddenly passed away. Huntsman had been preparing (in his words) to “claw” a final 20 percent off the price, but instead he folded his cards, settling for the deal that was on the table when Smith’s wife died. As he later explained, his sought-for concessions “would have come at the expense of Charles’ emotional state. The agreement as it stood was good enough.” Huntsman was known to be a very tough negotiator, but he was also devoutly religious. For him, human decency and compassion played roles in every part of his life, including high-stakes negotiations.

			As Huntsman’s story suggests, the Idealist School considers negotiation to be a normal institution of social life, not a special activity with its own unique set of rules. The same ethics that apply in the home should carry over to the realm of business negotiation. If it is wrong to lie in ordinary social encounters, it is wrong to do so in negotiations. If it is OK to lie in special situations (such as to protect another person’s feelings), it is also OK to lie in negotiations when those special conditions apply.

			Idealists do not entirely rule out deception in negotiation. For example, if the other party assumes you have a lot of leverage and never asks you directly about the situation as you see it, you do not necessarily have to volunteer information weakening your position. And the idealist can decline to answer questions. But such exceptions are uncomfortable moments. Members of the Idealist School prefer to be candid and honest at the bargaining table even if it means giving up a certain amount of strategic advantage.

			The Idealist School draws its strength from both philosophy and religion. For example, Immanuel Kant said that we should all follow the ethical rules that we would wish others to follow. Kant argued that if everyone lied all the time, social life would be chaos. Hence, you should not lie. Kant also disapproved of treating other people merely as the means to achieve your own personal ends. Lies in negotiation are selfish acts designed to achieve personal gain. This form of conduct is therefore unethical. Period. Most religions take the same view. “Thou shalt not lie” is one of the Ten Commandments.

			Idealists admit that deception in negotiation rarely arouses moral indignation unless the lie crosses legal lines, breaches a trust between friends, violates a fiduciary responsibility, or exploits the sick or elderly. And if the only way you can prevent some terrible harm, like a murder, is by lying, go ahead and lie. But the lack of moral outrage and the fact that sometimes lying can be defended does not make deception in negotiations right.

			Idealists strongly reject the idea that negotiations should be viewed as “games.” Negotiations, they feel, are serious, consequential communication acts. People negotiate to resolve their differences so social life will work for the benefit of all. People must be held responsible for all their actions, including the way they negotiate, under universal standards.

			Idealists think members of the Poker School are predatory and selfish. For its part, the Poker School thinks idealists are naive. When members of the two schools meet at the bargaining table, tempers can flare.

			The big problem for the idealists is obvious: their strict standards sometimes make it difficult to use many conventional tactics at the bargaining table. Also, unless adherence to the Idealist School is coupled with a healthy skepticism about the way other people will negotiate, idealism leaves its members open to exploitation by people with standards other than their own. These limitations are especially troublesome when idealists must represent other people’s interests at the bargaining table.

			Despite its limitations, I recommend careful consideration of the Idealist School. In addition to Jon Huntsman, who was a notably successful entrepreneur, perhaps the most famous investor of modern times, billionaire Warren Buffett, is living proof that idealism can work in the real world. My research on Buffett’s negotiation practices (which include discussions with several people who have negotiated against him) reveals a steadfast adherence to truth. In addition, Buffett appears to consider his behavior in negotiations to be part of a single, coherent approach to his whole life. I salute his effort to use truth skillfully rather than mislead cleverly.

			I confess my admiration for the Idealist School so you will know where I am coming from in this discussion. But I realize that your experience and work environment may differ from mine and that idealism may strike you as an unrealistic ethical option. That’s OK. As I hope I am making clear, idealism is not the only way to think about negotiation in ethical terms.

			THE “WHAT GOES AROUND COMES AROUND” PRAGMATIST SCHOOL

			The final school of bargaining ethics, the Pragmatist School, includes some unique elements as well as some attributes of both the Poker and Idealist schools. In common with the Poker School, pragmatism views deception as a necessary part of the negotiation process. Unlike the Poker School, however, it prefers not to use misleading statements and overt lies if there are serviceable, practical alternatives. Uniquely, the Pragmatist School displays concern for the potential negative effects of deceptive conduct on present and future relationships. In sharp contrast with the Idealist School, lying and other questionable tactics are bad not because they are “wrong” in principle but because they cost the user more in the long run than they gain in the short run.

			To the pragmatist, lies and misleading conduct are a concern when they might cause serious injury to one’s credibility. And credibility is an important asset for effective negotiators, both to preserve working relationships and to protect one’s reputation in a market or community. This latter concern is summed up in what I would call the pragmatist’s credo: what goes around comes around. The Poker School is less mindful of reputation and more focused on winning each bargaining encounter within the rules of the “game.”

			What separates the Pragmatist School from the Idealist School? To put it bluntly, a pragmatist will lie more often than will an idealist. For example, pragmatists sometimes draw fine distinctions between lies about hard-core facts of a transaction, which are always imprudent (and often illegal), and misleading statements about such things as the rationales used to justify a position. A pragmatic car salesman considers it highly unethical to lie about anything relating to the mechanical condition of a used car. But this same salesman might not have a problem saying, “My manager won’t let me sell this car for less than ten thousand dollars,” even though he knows the manager would sell the car for ninety-five hundred. False justification and rationales are marginally acceptable because they are usually less important to the transaction and much harder to detect as falsehoods than are core facts about the object being bought and sold.

			Pragmatists are also somewhat looser with the truth when using so-called blocking techniques—tactics to avoid answering questions that threaten to expose a weak bargaining position. For example, can you ethically answer “I don’t know” when asked about something you do know that hurts your position? An idealist would refuse to answer the question or try to change the subject instead of saying “I don’t know.” Pragmatists would readily say “I don’t know” if their actual states of knowledge are hard to detect and the lie poses little risk to reputation.

			A problem for pragmatists is self-serving, egocentric bias. What the pragmatist sees as adaptive, others may see as ethically inconsistent, perhaps even opportunistic. It is impossible to be completely objective in negotiations, so pragmatists may give themselves license to behave in Poker School ways when others are expecting idealism. This can result in misunderstandings, loss of trust, and soured relationships.

			The Ethical Schools in Action

			As a test of ethical thinking, let’s take a simple example. Assume you are negotiating to sell a commercial building and the other party asks you whether you have another offer. In fact, you do not have any such offers. What would the three schools recommend you do?

			A Poker School adherent might suggest a lie. Both parties are sophisticated businesspeople in this deal, so a lie about alternatives is probably legally “immaterial.” But a member of the Poker School would want to know the answers to two questions before making his move.

			First, could the lie be easily found out? If so, it would be a bad play because it wouldn’t work and might put the other side on guard with respect to other lies the Poker School member might want to tell. Second, is a lie about alternatives the best way to leverage the buyer into making a bid? Perhaps a lie about something else—a deadline, for example—might be a better choice.

			Assuming the lie is undetectable and will work, how might the conversation sound?

			
				Buyer: Do you have another offer?

				Poker School Seller: Yes. A Saudi Arabian firm presented us with an offer for $_____ this morning, and we have only forty-eight hours to get back to it with an answer. Confidentiality forbids us from showing you the Saudi offer, but rest assured that it is real. What would you like to do?

			

			How would an idealist handle this situation? There are many possible idealist responses, none of which would involve a lie. One would be to rule the question out of bounds. Here’s a sample of how this dialogue might go:

			
				Buyer: Do you have another offer?

				Idealist Seller 1: I treat all offers with the greatest confidence. I will not discuss an offer you make to me with another buyer, and I would not discuss any offer I received from someone else with you. Will you be bidding?

			

			Of course, idealists must actually have such a policy to use it in this way. This could be a costly commitment, given that there will be other situations in which the idealist might want to reveal attractive offers to gain leverage.

			A second idealist approach would be to offer an honest answer that puts the best face on the truth.

			
				Buyer: Do you have another offer?

				Idealist Seller 2: Not at this time. However, we are hopeful that we will receive other offers soon. It might be in your interest to bid now and take the property before competition drives up the price.

			

			Here are four additional responses to the “other offer” question that could pass muster under Idealist School rules. The commitment to refrain from misstatements requires the idealist to have more techniques prepared in advance than the Poker School negotiator would need.

			
					
					Answer a different question. (“We will not be keeping the property on the market much longer because the market is moving and our plans are changing.” This statement would need to be true, of course.)

				

					
					Dodge the question. (“The more important question is whether we are going to get an offer from you—and when.”)

				

					
					Ask a question of your own. (“What alternatives are you examining at this time?”)

				

					
					Change the subject. (“We are already late for our next meeting. Are you bidding today or not?”)

				

			

			How do pragmatists field the “other offer” question? It would depend on their assessment of the relationship and reputation factors. They could, of course, use all the above idealist options, plus some variations that might falsely exaggerate the likelihood of another offer coming in, overstate the need for urgency, or place made-up constraints on their authority to make concessions beyond a certain level.

			They could also go all the way to the outright misrepresentation used by Poker School members if they felt such a move was socially acceptable in the particular commercial context (e.g., Darrell Sifford’s tactics in his golden globe adventure). Finally, they might feel free to lie if the danger of being caught was low and the future relationship prospects were dim.

			So, which school do you belong to? Or do you belong to a school of your own such as “pragmatic idealism”? In surveys of MBA students, the Pragmatic School gets the largest number of endorsements, followed by the Idealist School and finally the Poker School. A large number also place themselves somewhere between idealism and pragmatism, and a few identify as “pragmatic poker players.”

			To repeat: your ethics are a responsibility you have to only one person—yourself. A final test might be to think of the person you admire above most others in your life and ask yourself, “What ethical school of negotiation would [insert the name of your role model] endorse?” Challenge yourself to live up to that standard of conduct.

			Bargaining with the Devil:

			The Art of Self-Defense

			Regardless of which school of bargaining ethics you adopt, you are going to face unscrupulous tactics from others on occasion. Are there any reliable means of self-defense to protect yourself and minimize the dangers? This section will give you some pointers on how to identify situations characterized by ethical risk and how to defend against unethical tactics.

			BE ON GUARD IN “COMPETITIVE TRANSACTIONS,” ESPECIALLY WHEN LEVERAGE IS UNBALANCED

			When price is the primary issue and there are limited prospects for future dealings between the parties, there is a higher likelihood of ethical problems. The risk of unethical conduct rises even higher when competition is “hot.” Research shows that leverage imbalances at the bargaining table encourage unethical behavior. Interestingly, both the stronger and the weaker parties have incentives to lie and cheat. One set of authors concluded after their experiment that “it is to the advantage of those who possess little power to use deceit against those of greater power when they do not wish to comply with the latter’s demands.” Another set of scholars found that the more powerful party in an unbalanced situation can become “intoxicated” with leverage. They offer the opinion that “in general, negotiators with more power are more likely to abuse that power by using less ethical tactics.”

			RELY ON RELATIONSHIPS WHENEVER POSSIBLE

			Research shows that, in general, the prospect of an ongoing relationship raises people’s ethical standards. As one scholar has put it, “When a negotiator does not anticipate having to ‘live with’ the consequences of using ethically marginal tactics, she is far more willing to use them.”

			If you do not already have an existing relationship with your counterpart, use your social network to obtain as much information as you can about them. If possible, have names of common acquaintances at the ready to show your counterpart that you have overlapping relationship networks. With their reputation at risk, they will think twice before behaving unethically.

			PROBE, PROBE, PROBE

			Be alert to the potential for deception in negotiation. Most people tend to give others the benefit of the doubt when judging whether lies have been told. This bias is fine for most of our social interchanges and for Cooperative Relationship and Tacit Coordination situations involving negotiation. But it can be costly when the stakes matter in bargaining.

			If your suspicions are aroused, ask questions. Don’t rest until you discover what is going on.

			Probing will help you gain insight into whether the other side’s story holds together, but do not expect the other party to come right out and admit to acting unethically. You will have to rely on your judgment as well as their conduct. Research suggests that it is very difficult to detect when others are lying and, even when you do, to discern what they are lying about. You should check as many sources of information as possible before you draw a firm conclusion.

			If you discover that the other side is acting unethically, should you call them on it? Perhaps—if that advances your goals. But I would wait to see if direct embarrassment is really necessary. If I were selling my home and it became clear that the prospective buyer was lying about something, I would go on high alert about anything requiring trust. But I would also consider the possibility that they were either unskilled or fearful about the transactional situation we both faced. Rather than confront them with charges of unethical conduct, I would add some steps to check on their financing and ability to close and then wait until their payment cleared before I handed over the deed.

			BE ASSERTIVE AND PERSISTENT

			When other people are acting unethically and their behavior is holding up the deal, insist on candor and fairness. You can ask for verification of facts being asserted by the other side. Perhaps it will help to bring in a trusted third party to act as a deal mediator. When all else fails, share your concern that trust has been lost and ask the other party what they suggest as a way to proceed. You will be surprised by how often they respond constructively to your comment, which may be enough to set things on a better path.

			MAINTAIN YOUR OWN STANDARDS—DON’T SINK TO THE OTHER PARTY’S

			It is tempting to engage in tit for tat when the other side uses unethical tactics. We get angry. We lose perspective and start down the unethical path ourselves.

			Avoid this trap. First, the only thing you should never compromise in negotiation is your credibility. Keep your record clean both to maintain your self-respect and to avoid gaining a reputation for slippery dealing. Second, as soon as you begin acting unethically, you lose the right to protest other people’s conduct. Their behavior may give you a legitimate claim to extract concessions, or it may form the basis for a legal case. Once you join them in the gutter, you forfeit your moral and legal advantage.

			The chart below (fig. 12.1) provides some tools to keep you out of trouble with deception. You’ll have to decide for yourself whether the advice on the chart passes muster under your personal ethical standards. So far as I know, all the alternatives are legal, so Poker School adherents who find themselves in a tight spot in which a lie will not work should feel free to use them. Pragmatists usually prefer to avoid lies if relationships matter, so these will be helpful to them, too. Idealists can use any of these that involve telling the truth in a way that does not mislead or deflecting a question with an obvious, transparent blocking maneuver.

			TELL THE TRUTH—SLOWLY

			There is no commandment in negotiation that says, “Thou shalt answer every question that is asked.” And as an aspiring idealist, I have found it useful to adhere to the following two rules.

			First, never lie. Instead, tell the truth slowly. Turn your cards over one by one, making sure each one is true. When you are at the car dealership and the salesperson asks what your price is, you can defer your answer. “I am not prepared to talk about my bottom line,” you might say, “but I can tell you that I visited another dealership yesterday and looked at a very exciting new model they are promoting this month. What is the best price you can offer for the car we just test-drove?”

			Second, whenever you are tempted to lie about something, stop, think for a moment, and then find something else to tell the truth about. If the other side asks you about your alternatives, don’t lie about them. Tell the truth about your goals, expectations, and interests. The chart below (fig. 12.1) includes a number of such options.

			FIGURE 12.1

			Alternatives to Lying

			
				
					
					
					
				
				
					
							
							Instead of Lying About

						
							
							Try This

						
					

					
							
							1. Bottom line

						
							
							Blocking maneuvers:

							• Ask about their bottom line.

							• Say, “It’s none of your business.”

							• Say, “I’m not free to disclose that.”

							• Tell the truth about your goal.

							• Focus on your problems/needs.

						
					

					
							
							2. Lack of authority

						
							
							Obtain only limited authority in the first place.

							Require ratification by your group.

						
					

					
							
							3. Availability of alternatives

						
							
							Initiate efforts to improve alternatives.

							Stress opportunities and uncertainties.

							Be satisfied with the status quo.

						
					

					
							
							4. Commitment to positions

						
							
							Commit to general goals.

							Commit to standards.

							Commit to addressing the other side’s interests.

						
					

					
							
							5. Phony issues

						
							
							Inject new issues with real value or make a true wish list.

						
					

					
							
							6. Threats

						
							
							Use cooling-off periods.

							Suggest third-party help.

							Discuss use of a fair process to move forward.

						
					

					
							
							7. Intentions

						
							
							Make only promises you can and will keep.

						
					

					
							
							8. Facts

						
							
							Focus on uncertainty regarding the facts.

							Use language carefully.

							Express your opinion rather than misstate a fact.

						
					

				
			

			A Rogues’ Gallery of Tactics

			As my final offering on this topic, here is a list of some common manipulative tactics you will encounter at the bargaining table. We have seen some of these before, but I will summarize them again for ease of reference. Note that only some involve overt deception.

			I do not label these “unethical” because most of them are well within the boundaries of the Poker School and some can work even for pragmatists when there is no relationship problem in view.

			LIES ABOUT BOTTOM LINES AND ALTERNATIVES

			These are the most common lies of all. Take any statements of this sort with a big grain of salt unless you know and trust the other party. Respond by asking open-ended, probing questions: “How can we confirm these alternatives?” And “Help me better understand how you get to your bottom line.” Of course, if you have leverage, the other party’s claims about its alternatives don’t matter.

			LOWBALLING

			This is the “too good to be true” offer. The other side gets you committed to the deal with an amazing offer before revealing the full, true cost to you. After you say yes, they know you want what they are peddling, and they work the price back in their favor by adding extra charges and terms.

			Counter lowball offers by demanding full information right up front about any and all extra terms and conditions. Do not say yes to the dream-come-true offer until you have the complete picture.

			PHONY ISSUES

			This one is also called the “decoy” or “red herring” technique. One side lists four or five issues as being very important or even vital, when, in fact, only one or two matter. The rest are phony issues. These hard-nosed negotiators then push hard on the whole agenda, creating a serious risk of an impasse, then relent on the phony issues in exchange for major concessions on the only issues that really matter.

			Defend yourself from phony issues by testing the other side’s responses to a variety of packages with different issue combinations. “We are not saying we can agree to either of these deals,” you might say. “But if you had to pick one, would you prefer package A or package B?” It is harder to maintain a bluff when confronted with creative options.

			FAKE AUTHORITY PLOYS

			Lies about authority take two forms. First, people will lie and say they have authority when they do not. These lies are usually in the service of a lowball maneuver. They are hard to combat. In general, when in any doubt, it pays to ask for proof of authority when the other side makes a “too good to be true” offer.

			The second kind of lie involves people saying they have no authority when in fact they do. Lawyers, brokers, and other agents do this a lot. If you make an offer that is within their authority, they will lie and say that they are not authorized to accept your offer because it is not high or low enough. The solution to this problem is to avoid dealing with agents if you can. Make your offers directly to the people who have the power to say yes or no.

			OVERCOMMITMENT

			This tactic was discussed in detail in chapter 10. Essentially, the other negotiator drags out the negotiation process and/or gets you to make an investment based on an assumption that it will go through. Then they raise or lower the price (or add new terms) at the last minute, trusting that you have too much invested to say no. The best antidote is to monitor your commitment and make sure the other party is as invested as you are. Revisit your basic interests to see if they are being met.

			GOOD COP/BAD COP

			This tactic was covered in chapter 9. It uses the contrast effect to make otherwise unreasonable terms and conditions look reasonable. The bad cop introduces outrageous and demanding terms. The teammate, a good cop, becomes your “friend” and argues the bad guy down to a merely aggressive level. You and the good guy bond against the bad guy. In the end, you win the argument and lose the negotiation. The best way to fight this is to recognize it, name it, and refuse to go along with it.

			CONSISTENCY TRAPS

			This tactic is discussed in chapter 3. A consistency trap works when the other side gets you to agree to an innocent-sounding standard or norm. Then they spring the trap by showing you that their proposal is the logical consequence of your admission. The solution to a consistency trap is to see it coming before you agree to the standard and hedge your commitment.

			RECIPROCITY PLOYS

			When we negotiate, we take turns exchanging questions and answers and making concessions. Watch out for people who either refuse to reciprocate in the process or who only appear to do so by giving you tiny concessions in exchange for big ones. The norm of reciprocity entitles you to tit-for-tat treatment in bargaining. Insist on it.

			THE NIBBLE

			This one is mentioned in chapter 10. Parties nibble at an agreement just before closing. They make a final request that in and of itself is so small it does not seem worthy of debate. But they get this concession without trading for it, so it is pure profit. The dedicated nibbler can add 3–5 percent of value to his or her contracts this way. The tactic gains power from both the contrast effect and the overcommitment phenomenon.

			The antidote? Just say no. Or require something substantial in trade for every concession requested by the nibbler.

			Summary

			Ethical challenges are pervasive in negotiation. As a result, people place a premium on personal integrity in their dealings with others. One ethical slip and your credibility is lost not just for one but for many deals. Effective negotiators take the issue of personal integrity very seriously. Ineffective negotiators do not.

			How do you balance the risk of deception with the premium on integrity? I have presented three frameworks for thinking about these issues: the Poker School, the Idealist School, and the Pragmatist School. I personally think you are always better off sticking to the truth, though I have suggested you can “tell the truth slowly” to mitigate the risk of giving away too much information too quickly. Scrupulous negotiators sometimes lose leverage as the price of this principle, but they gain both good reputations and self-respect as compensation.

			Where you come out on bargaining ethics is, of course, a matter for you to decide. My only injunction is the one I started out with in chapter 1 and repeated earlier in this chapter: negotiators who value personal integrity can be counted on to behave consistently, using a thoughtful set of personal values that they could, if necessary, explain and defend to others.

			
				ETHICS: A CHECKLIST

				
					✓  Decide which school of bargaining ethics you belong to.

					✓  Determine whether you can use your relationships to offset the dangers of unethical conduct by others involved in the transaction.

					✓  Probe, probe, probe. Don’t take what you hear at face value.

					✓  Pause. Remember that you don’t have to answer every question.

					✓  Don’t lie. Instead, tell the truth slowly and find ways to use the truth to your advantage.
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			Conclusion: Becoming an Effective Negotiator
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			Do not be so sweet that people will eat you up, nor so bitter that they will spit you out.

			—PASHTO FOLK SAYING

			When we hear the word “negotiations,” most of us think about formal, even dramatic events involving diplomats, CEOs, Wall Street dealmakers, or lawyers. These negotiations are the “blockbusters” of bargaining conducted by trained, experienced professionals.

			But high-profile bargaining contests are relatively rare occasions even for the experts involved in them. The real negotiating work the rest of us do takes place in myriad ordinary events that happen every day. These less visible negotiations over hospital care, schools, household duties, raises, and big-ticket purchases matter just as much as the “big deals” do. And the people involved in them—reasonable people trying to do their jobs and make their lives work—need reliable, expert knowledge about the negotiation process to help them become more effective. That is why I wrote this book—to help you make negotiation a ready tool for achieving goals in every aspect of your business, community, and personal life.

			I once received an e-mail from a former executive negotiation student of mine, a man I’ll call Bill Siegel. Bill, who owned his own small company in the northeastern United States, had been a participant in our Wharton Executive Negotiation Workshop. He was a genuinely anxious negotiator when he came through the Wharton program—uncertain of his skills and convinced that visiting the dentist was to be preferred to bargaining. Siegel wrote to update me on how his negotiation skills were progressing.

			“My ten-year-old still has me against the wall,” he joked, “but business negotiations have actually become challenging and fun.” After commenting on some marketing alliances and partnerships he was putting together, he told an interesting story that illustrates many of the points I have tried to make in the book.

			As a member of a nonprofit organization concerned with revitalizing his community, Siegel had heard that his city was about to spend $450,000 to demolish an ornate, 125-year-old downtown building.

			Bill thought this was a waste, and his negotiation training kicked in immediately.

			His first step was to prepare clear, specific goals. Bill determined that he wanted to save the building, put it to productive use, and, if possible, make a profit for himself in the process. He investigated and found out that, although the city placed a high priority on maximizing taxes from commercial properties, no one in city hall was focused on salvaging this building.

			Bill then used his relationship network to gain access to the city official in charge of demolishing the building. Siegel convinced this official that, provided Siegel could put together a deal at minimal cost to the city, it would make more sense to give Siegel $450,000 to renovate the building than to spend the money destroying the property.

			With $450,000 in his pocket, Siegel started looking for interested parties who might help him raise further funds. A friend told him there might be state grants available for a project like this, and he soon located $270,000 of state money from a program designed to help preserve historic downtown buildings. Finally, he persuaded city tax officials to provide a generous tax abatement from the city for any commercial tenants he could line up. With the tax abatement as leverage, he landed three prospective commercial tenants and a historical group interested in relocating to the building after it was renovated.

			His last step was to ensure that he achieved his own personal goal for this project—a profit. He negotiated a ninety-nine-year lease on the building from the city for the grand sum of $1. He polished off the negotiation by selling the whole package to a professional real estate developer for a substantial sum.

			The remarkable thing about Siegel’s story is the way his negotiation skills made everyone better off: city, state, tenants, the developer, and him. And he negotiated this deal in his spare time—he is in the consulting, not real estate, business.

			Siegel’s story gives you a sense of what can happen once you learn the basics of how negotiations work. It is not just about you; it is about making a difference in the world. As a teacher, I am constantly reminded that enhanced negotiation skills give my students an enormous boost in their professional effectiveness. I am sure that the same will be true for you, my reader. With greater confidence in your bargaining abilities, more obstacles will transform into opportunities.

			A Final Look at Effectiveness

			To improve the way you negotiate, the first step is to stop thinking of yourself as someone who occasionally negotiates and instead make a commitment to work on this as an area of professional practice. Decide that you are a “negotiator.” Once you have formulated your resolve, there is no substitute for concentrating on the four effectiveness factors I discuss in chapter 1—a willingness to prepare, high expectations, the patience to listen, and a commitment to personal integrity. These are the best practices of the best negotiators and will improve your results no matter what negotiation situation you face and no matter who you are.

			The Six Foundations also provide basic, all-purpose touchstones for good execution: know your personality, focus on your expectations, look for the applicable standards, use your relationships, probe the other side’s interests, and work on your leverage. Finally, chart your course through the information exchange, concession-making, and commitment stages of each encounter. Choose the right strategy for the situation and people you face, and if the process breaks down, be prepared to lead the way out of the impasse.

			Before we conclude, I want to put a final item into your negotiator’s “toolbox”: a tailored, operational checklist to raise your bargaining potential to its peak performance. There are two separate performance checklists below: one for people who are basically cooperative and one for those who are more competitive. Pick the one that applies to you, and then carry it with you as you go into your next bargaining session.

			Seven Tools for Highly Cooperative People

			If you are a cooperative, reasonable person, you need to become more assertive, confident, and prudent in negotiations to become more effective. It is sometimes the hardest thing in the world to gear up for a potentially confrontational negotiating situation.

			Here are seven specific tools that will improve your bargaining performance.

			
				1. Avoid concentrating too much on your bottom line—spend extra time preparing your goals and developing high expectations. As a cooperative person, you often worry about other people’s needs first. You focus on your bottom line and try to do just a little better than that. And guess what? Your bottom line is exactly what you get. Research confirms that people who expect more get more. Refocus your thinking on your goals and expectations. Spend extra time considering carefully what you want and why you deserve it.

				2. Develop a specific alternative as a fallback if the negotiation fails. If you can’t walk away, you can’t say no. Too often, cooperative people leave themselves without choices at the bargaining table. They have no alternatives planned if negotiations fail. Coaching note: your preparation must always include plan B. Life will go on if there is no deal, so find out what your alternatives are, work on improving them, and bring a clear vision of them with you to the negotiation. Remember the lesson of Janie Rail in chapter 6. Build your own railroad if you have to. There is always an alternative.

				3. Get an agent and delegate the negotiation task. If you are up against competitive negotiators, you will be at a disadvantage. Find a competitively oriented person to act as your agent or at least join your team. This is not an admission of failure or lack of skill. It is prudent and wise.

				4. Bargain on behalf of someone or something else, not yourself. Even competitive people feel weaker when they are negotiating on their own behalf. Cooperative people think they are being selfish to insist on things coming out their way.

				Fine. Don’t negotiate for yourself. Stop for a moment and think about other people and causes—your family, community, staff, or even your future “retired self”—that are depending on you to act as their agent in this negotiation. Then bargain on their behalf. Research shows that you can bargain harder when you act as agent for others’ interests. And the gender-based studies discussed in chapter 1 show this practice can have special relevance for women.

				5. Create an audience. Research reveals that people negotiate more assertively when other people are watching them. That is why labor negotiators are so tough—they know union members are watching their every move. Take advantage of this effect. Tell someone you know about your upcoming negotiation. Explain your goals and how you intend to proceed. Promise to report to them on the results when the negotiation is over.

				6. Gently push back, at least for one round. Cooperative people are programmed to say yes to the first reasonable proposal someone makes. To improve, you need to practice pushing back a little. A simple question that works well is: “Can you do better than that?” If the other side says no and you feel you can sustain the process for another round, ask for help understanding why that is the best they can do. If their answer makes no sense, share your confusion. You will get farther with a little polite persistence than you will by quick surrender.

				7. Insist on commitments, not just agreements. Cooperative people think others are as good-hearted as they themselves are. They think an agreement is all that is needed to ensure that performance will take place as promised.

				Be more prudent. Agreements are fine if you have a solid basis for believing that the other party’s word is their bond. But if you don’t know them well or suspect they may be unreliable, make sure they have something to lose if they fail to perform.

			

			Seven Tools for Highly Competitive People

			If you are basically a competitive person, you need more than anything to become more open to other people and their legitimate needs. Here are seven specific tools you can use to improve your negotiation performance, most of which will focus you more on the relationship factor.

			
				1. Think win-win, not just win. I said at the beginning of the book that win-win is an empty idea. It is—for accommodating and cooperative people. For competitive people, win-win is an excellent reminder that the other party matters. Go for deals in which both sides do better but you do the best of all.

				2. Ask more questions than you think you should. Competitive people like to get enough information to see where an advantage might lie, then take action. Don’t be in such a hurry. Other people have a variety of needs; they do not always want the same things you do. If you can understand what is really important to them, they will give you more of what you want the most.

				3. Rely on fair standards, especially ones the other side believes in. People respond well to arguments based on standards and norms they believe are fair. Don’t be too quick to use a leverage-based approach to negotiation when a standards-based approach will work just as well. Remember: when relationships are important, reasoned arguments work better than power plays.

				4. Hire a relationship manager. You may not be the most diplomatic person in the world. If so, delegate the relationship management aspects of the deal to someone who is better with people than you are. This is not a sign of failure; it is prudent and wise.

				5. Be scrupulously reliable. Keep your word. You may have a tendency to bluff when you see the opportunity. But other people will think you are a “liar” if they catch you in even a small exaggeration. Also, it can be very costly to fall short on your promises, even over little things. Establish a record of scrupulous reliability, and others will trust you more.

				6. Don’t haggle when you can negotiate. You may be tempted to haggle over every issue and try to win each one. Instead, try integrative bargaining: make bigger concessions on your less important issues and smaller moves on your most important ones. Manage your priorities. Package your trade-offs using the “If . . . then” formulation.

				7. Always acknowledge the other party. Protect his or her self-esteem. People are proud. They like to hear you say you respect them and their needs, even when you have all the leverage. Respect does not cost much, and they will appreciate your words. Someday they will have the leverage, and you will need their goodwill.

			

			The Last Word

			In the introduction, I said my goal in writing this book was to show you how to negotiate realistically and intelligently, without giving up your self-respect. You are now in a position to judge whether I have achieved that goal.

			Effective negotiation is, in my judgment, 10 percent technique and 90 percent attitude. To acquire the right attitude, you need all three of the elements mentioned above: realism, intelligence, and self-respect.

			I study negotiation because it is a fascinating aspect of human social life. It keeps surprising me. I teach it because I feel tremendous satisfaction when I see people take negotiation knowledge, make it their own, and start achieving their goals. I know these skills will improve their lives because they have made such a tremendous difference in mine.

			So here is my final piece of advice. Take this book and use it as an operating manual for all the negotiations you encounter in both your personal and professional life. Learn from your victories and learn even more when you fail.

			You have the tools you need to become a truly skilled negotiator.

			Now it’s your move: practice using them.

		

	
		
			Appendix A: Bargaining Styles Assessment Tool
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			Follow this four-step process to determine your personal bargaining style preferences.

			Without giving the matter too much thought (and without revising your answers for any reason!), please select ONE STATEMENT in each pair of statements below. Select the statement you think is more accurate for you when you face a negotiation or disagreement with someone else—even if you think neither statement is very accurate or both are very accurate. Think about such situations in general—not just ones at work or at home. And don’t pick the statement you “ought” to agree with—pick the one your gut tells you is more accurate for you most of the time. Some statements repeat, but do not worry about answering consistently. Just keep going. All answers are equally “correct.”

			
				After selecting a statement from every pair, go back and add up the total number of As, Bs, Cs, Ds, and Es you recorded. Put the totals in the “Results” space at the end of the survey.

				Plot your total scores on the Evaluation Grid provided. Connect each of the numbers you circle with lines to make a simple graph. Your strongest inclinations will plot at the top of the graph while your weakest inclinations will plot near the bottom.

				Return to chapter 1 or continue reading in this appendix for a more in-depth explanation of your scores and the general subject of bargaining styles.

			

			STEP 1: STYLE SURVEY

			
					
					E. I work hard to preserve the relationship with my counterpart

					B. I try to identify the underlying issues

					I select ___

					

					
					D. I work to defuse tense situations

					A. I gain concessions by being persistent

					I select ___

					

					
					E. I focus on solving the other party’s problem

					D. I try to avoid unnecessary conflicts 

					I select ___

					

					
					C. I search for a fair compromise

					E. I work hard to preserve the relationship

					I select ___

					

					
					C. I suggest fair compromises

					D. I avoid personal confrontations

					I select ___

					

					
					C. I seek the midpoint between our positions

					B. I search for the problems underlying our disagreements

					I select ___

					

					
					D. I tactfully resolve many disagreements

					C. I expect “give-and-take” in negotiations

					I select ___

					

					
					A. I clearly communicate my goals

					B. I focus my attention on the other side’s needs

					I select ___

					

					
					D. I prefer to put off confrontations with other people

					A. I win my points by making strong arguments

					I select ___

					

					
					C. I am usually willing to compromise

					A. I enjoy winning concessions 

					I select ___

					

					
					B. I candidly address all the problems between us

					E. I care more about the relationship than winning the last concession

					I select ___

					

					
					D. I try to avoid unnecessary personal conflicts

					C. I search for fair compromises I select ___

					I select ___

					

					
					C. I give concessions and expect some concessions in return

					A. I strive to achieve all my goals in negotiations

					I select ___

					

					
					A. I enjoy getting concessions more than making them

					E. I strive to maintain the relationship

					I select ___

					

					
					E. I accommodate their needs to preserve the relationship

					D. I leave confrontational situations to others if I can

					I select ___

					

					
					E. I try to address the other person’s needs

					A. I work hard to achieve all my goals

					I select ___

					

					
					A. I make sure to discuss my goals

					D. I emphasize areas on which we agree

					I select ___

					

					
					E. I am always looking out for the relationship

					C. I give concessions and expect the other side to do the same

					I select ___

					

					
					B. I identify and discuss all our differences

					D. I try to avoid confrontations

					I select ___

					

					
					A. I obtain my share of concessions

					E. I strive to maintain relationships

					I select ___

					

					
					B. I identify and discuss all our differences

					C. I look for the compromises that might bridge the gap

					I select ___

					

					
					E. I develop good relations with the other party

					B. I develop options that address both of our needs

					I select ___

					

					
					C. I seek the middle ground

					A. I strive to achieve my goals in negotiations

					I select ___

					

					
					B. I identify all our differences and look for solutions

					D. I try to avoid unnecessary conflicts

					I select ___

					

					
					E. I try to preserve the relationship with my counterpart

					C. I search for fair compromises

					I select ___

					

					
					D. I emphasize the issues on which we agree

					B. I uncover and address the things on which we disagree

					I select ___

					

					
					A. I work hard to achieve my goals

					B. I pay attention to the other person’s needs

					I select ___

					

					
					C. I look for the fair compromise

					B. I try to identify all the underlying problems

					I select ___

					

					
					D. I avoid unnecessary disagreements

					E. I focus on solving the other person’s problem

					I select ___

					

					
					A. I strive to achieve my goals

					B. I work to address everyone’s needs

					I select ___

					

			

			STEP 2: RECORD RESULTS

			Add up all your A, B, C, D, and E answers on the previous pages and put those totals below:

			As = ________

			Bs = ________

			Cs = ________

			Ds = ________

			Es = ________

			________ TOTAL (Must equal 30!)

			STEP 3: PLOT YOUR SCORES

			Find and circle the numbers on the following grid that correspond to your scores for each of the five letters. Circle your A score in the first vertical column on the left side of the grid marked “Competing—A.” Circle your B score in the next vertical column marked “Collaborating—B,” and so on.

			Once you have one circle in each column of the grid, connect these five circles with straight lines so you have created a simple graph. Your graph represents the intensity of your styles relative to a group of more than 3,200 global business executives—men and women from many different professional settings who have taken this assessment. Scores in the top segment of the graph (above the 70th percentile line) are your strongest bargaining style inclinations. Scores at the bottom of the graph (below the 30th percentile line) are your weakest bargaining style inclinations. All scores between the 30th and 70th percentiles represent moderate, functional bargaining style inclinations. The higher or lower the percentile, the stronger or weaker the inclination to use that move in ordinary negotiations. Note: This is a graph only of how strong your inclinations are, not of which moves you might actually make in a given situation. But the hypothesis is that you might give way to stronger inclinations more often than to weaker ones. You may also be biased by your strongest inclinations, interpreting ambiguous situations as compatible with using these moves.
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			For deeper insight into bargaining styles, their origins, and their meanings, continue reading below. First-time readers may want to return to chapter 1 and pick up the theme of bargaining styles there, leaving the further study of this subject for later.

			FURTHER ANALYSIS OF YOUR PERSONAL BARGAINING STYLES

			Interest in personality as a factor in negotiation dates back almost as far as do organized courses on negotiation. And this interest has only increased in recent years. The reason is simple: cognitive and emotional differences between people play crucial roles in negotiation. Negotiators are wise to consider their own and their counterpart’s personalities as important variables in the process.

			Bargaining styles, as I see them, are relatively stable, personality-driven behaviors and reactions that arise in negotiating encounters. These patterns reappear because we are, for reasons related to family, culture, gender, and early professional experience, predisposed toward particular courses of action in negotiation. Some people have a broad set of styles they can readily call upon to solve negotiation problems. Others are much more comfortable with some bargaining moves and not others. The true test of your bargaining styles is your emotional reaction to using various strategies—which strategies give you genuine satisfaction, even joy, when you use them well? Which ones repeatedly cause you anxiety and frustration, leaving you feeling uncomfortable, irritated, or angry?

			I developed the Bargaining Styles Assessment Tool for use in my negotiation programs. The evaluation grid records in percentile form the frequency with which business executives in my executive programs have reported their various scores. Below, I present capsule summaries of what each of the five styles described by the assessment translates into when viewed as an aspect of a complex bargaining personality.

			SOME CHARACTERISTICS OF NEGOTIATORS EXHIBITING THE FIVE BARGAINING STYLES

			Over the years, I have discussed bargaining style profiles with thousands of executives and other professionals. In these conversations, I have tested various style-based hypotheses with them for confirmation or disconfirmation. Below I summarize this experience by commenting on the bargaining strengths and weaknesses that may be exhibited by negotiators in a relatively high (70th or higher) percentile or relatively low (30th or lower) percentile for each conflict mode. For shorthand, I refer to people with each preference by the name of the bargaining style itself (e.g., “high accommodator” or “low compromiser”). Of course, many individuals exhibit strong or weak preferences for several styles, and the interaction of these preferences will affect the way they manage their bargaining behavior in any given situation.

			ACCOMMODATING

			Negotiators Strongly Predisposed toward Accommodating. Negotiators with a strong predisposition toward accommodation derive significant satisfaction from solving other people’s problems. They often have good relationship-building skills and are relatively sensitive to others’ emotional states, body language, and verbal signals. This is a great trait to summon when working on negotiating problems within teams, bargaining in sales-based “relationship management” roles, or providing many types of customer services.

			In terms of weaknesses, high accommodators sometimes place more weight on the relationship aspect of negotiations than the situation may warrant. In such cases, they are vulnerable to more competitively oriented people. High accommodators who feel taken advantage of in such situations may then experience resentment, further impeding their effectiveness.

			Weakly Predisposed toward Accommodating. Negotiators with low accommodation scores have a tendency to hold out for their view of the “right” answer to a negotiating problem. They stay within their own frame of reference, more often seeing their solution as objectively correct. In short, low accommodators are sometimes more concerned with being “right” than with being persuasive. When the low accommodator is an expert who understands the negotiation problem better than others at the table, this trait will assure that a group spends plenty of time considering the objectively “best” outcome. However, others may perceive the low accommodator as stubborn to the point of being unreasonable. This perception can interfere with effective group decision making. In addition, more accommodating people may mistake the low accommodator’s preoccupation with the “right” answer (and associated lack of attention to other people’s feelings and emotions) as a signal that the low accommodator does not care about them as individuals. Again, this can lower people’s willingness to cooperate.

			COMPROMISING

			Negotiators Strongly Predisposed toward Compromising. People with a strong predisposition toward compromising are usually eager to close the deal by “closing the gap” in negotiations. They scan the environment for fair standards and formulae that can help them achieve closure as quickly as possible. When time is short, or when the stakes are small, a predisposition toward compromise can be a virtue. Others will see the high compromiser as a relationship-friendly “reasonable person.” However, high compromisers often rush the negotiation process unnecessarily and make concessions too quickly. They do not question their own assumptions and rarely ask enough questions of the other side. They may also be satisfied with the first fair standard that presents itself as the basis for concluding the deal when other, equally fair standards might support a more advantageous deal.

			Weakly Predisposed toward Compromising. People with a weak predisposition for compromise are, almost by definition, men and women of principle. Their great strength is their ability to summon passion and commitment when serious matters of principle and precedent are at stake in a negotiation. Their great weakness is their tendency to “make an issue of principle” in matters that others see as more interest based—e.g., relating to money, status, or convenience. By arguing at length about principles that others may see as secondary, the low compromiser risks being seen as stubborn—a person who is more concerned with winning an argument than closing a deal. Their distaste for such arbitrary allocation norms as splitting the difference can also make it more difficult for the low compromiser to close a deal when time is short.

			A comparison between low accommodators and low compromisers is instructive. Low accommodators can (more quickly than most) become attached to their own preferred “correct” solutions. Low compromisers, by comparison, become attached to their own preferred “correct” principles and fairness arguments. In both cases, they may irritate other people, acquiring reputations for being stubborn.

			AVOIDING

			Negotiators Strongly Predisposed toward Avoiding. High avoiders are adept at deferring and dodging the confrontational aspects of negotiation. As a positive attribute, avoidance can be experienced by others as graceful tact and diplomacy. It can also permit groups to function better in the face of dysfunctional, hard-to-resolve interpersonal differences. High avoiders are skilled at using such conflict-reducing methods as clear rules, unambiguous decision-making authority, and hierarchies to substitute for negotiations. High avoiders are also at home using techniques like e-mail, memos, hired agents, and other intermediaries that minimize the need for face-to-face confrontation. When interpersonal conflict is a functional aspect of organizational or group life, high avoiders can be a bottleneck in the flow of important information about the intensity of people’s preferences. And when interpersonal conflicts fester, they sometimes get worse, leading to all manner of problems. Finally, high avoiders pass up many opportunities to ask for things that would make them better off when others would be perfectly happy to accommodate their need. This may result in their becoming dissatisfied with a situation when a solution to meet their needs is only a question away.

			Weakly Predisposed toward Avoiding. Low avoiders have little fear of interpersonal conflict. Indeed, they may in some cases enjoy it. As negotiators, they have a high tolerance for assertive, candid bargaining. They can fight hard against their bargaining counterpart all day and share drinks and stories with the same person in the evening. Low avoidance scores are helpful in such professions as labor-management relations, litigation, and mergers and acquisitions work. But beware: people with low scores in avoiding sometimes lack tact, and are often viewed as overly confrontational. In bureaucratic settings, low avoiders may be seen as troublemakers who refuse to leave well enough alone. The low avoider is characteristically frustrated by bureaucracy and office politics, which are alien settings to him or her.

			COLLABORATING

			Negotiators Strongly Predisposed toward Collaborating. High collaborators enjoy negotiations because they enjoy solving tough problems in engaged, interactive ways. They are instinctively good at using negotiations to probe beneath the surface of conflicts to discover basic interests, perceptions, and new solutions. They relish the continuous flow of the negotiation process and encourage everyone to be involved. They are assertively and honestly committed to finding the best solution for everyone. By the same token, people with a strong predisposition for collaborating sometimes needlessly create problems by transforming relatively simple situations into more complex (and interesting) occasions to practice their skills. This can irritate other people who want closure, who lack time to invest in a matter, or who do not wish to risk triggering interpersonal conflict over a small, albeit nagging, issue. High collaborators also need other, less collaborative skills to claim their fair share of the gains they help create. A high collaborator with a very low competing score can be at risk against a highly competitive counterpart.

			Weakly Predisposed toward Collaborating. Low collaborators dislike using the bargaining process as a forum for creativity. These negotiators prefer having problems clearly specified before the negotiation begins and like to stick to the agenda and their preset goals once a meeting starts. They often bring a methodical pace, solid planning, and a need for clarity to their practice. When the matters being negotiated are so inherently complex that real-time brainstorming is the best way to proceed, low collaborators may become a bottleneck, slowing the process down. One way for low collaborators to compensate for this weakness is to make liberal use of breaks in the bargaining process to gather their thoughts and reset their strategy.

			COMPETING

			Negotiators Strongly Predisposed toward Competing. Like high collaborators, high competitors also enjoy negotiating. But they enjoy it for a different reason: negotiating presents an opportunity for winning and losing, and they like to win. For this reason, high competitors prefer to frame negotiations as games with moves that can result in gains or losses, depending on one’s relative skill. Highly competitive negotiators have strong instincts about such matters as leverage, deadlines, how to open, how to position final offers, how to issue an ultimatum, and similar aspects of traditional negotiations. Competitors have energy and motivation in transactional negotiations in which the stakes are high. However, because their style can dominate the bargaining process, competitive people can be hard on relationships. The “loser” in a negotiating game, for example, may feel taken, coerced, or abused. This can affect future dealings. In addition, competitive negotiators instinctively focus on the issues that are easiest to count in terms of winning and losing—like money. They may overlook nonquantitative issues that can also yield value.

			Weak Predisposition toward Competing. People with a weak predisposition for competing do not think that negotiations are simply about winning and losing. They see negotiation as a dance, not a game. It is a dance in which the goal is for the parties to treat each other fairly, avoid needless conflict, solve problems, or create trusting relationships. Others often view people with low competing scores as especially nonthreatening. This can be a strength in many professional settings in which the ability to gain trust is a critical skill. However, when there are large stakes on the table, the low competitor will be at a disadvantage.

			SOME QUESTIONS PEOPLE FREQUENTLY ASK REGARDING BARGAINING STYLES

			In using the Bargaining Styles Assessment Tool, I have encountered a number of reoccurring questions from students and executives. Below, I share some of the more common questions, along with some suggested answers.

			1. Is there an “optimal” score for negotiators?

			No. There is no “right” set of style preferences for negotiation effectiveness. Rather, people with instincts or aversions for each of the five styles tend to display certain systematic strengths and weaknesses. These strengths and weaknesses, in turn, either help or hurt, depending on the situation and who is sitting across the table. For people who engage in transactional negotiations as a profession, higher competitive and collaborative scores will be an indication that they enjoy their work. For people who do a lot of relationship-based sales or consulting, higher accommodating and compromising scores may be a sign that they feel comfortable in their jobs. Professional diplomats, by contrast, sometimes report higher-than-usual scores for avoiding conflict.

			In other words, your scores may be one indication of how naturally your style “fits” the professional setting in which you negotiate. But there is no single profile that works best for all negotiators.

			2. What does it mean when a person prefers several styles?

			Each person has a unique combination of preferences. Many have strong predispositions toward several styles. People tend to assess their counterparts, analyze the situation they face, check to see if their most preferred (and therefore familiar) style is appropriate, and proceed. If their most preferred style is inappropriate (e.g., they are a high avoider and they are selling their used car), they tend to shift to their next most preferred style. This shifting of approaches can also occur in the middle of a negotiation if the preferred style is not working to advance the process.

			Some style combinations yield characteristic results. For example, someone high in both competing and collaborating tends, as noted earlier, to be comfortable in many negotiating situations in which the stakes are large. Someone high in competing and low in avoiding, meanwhile, will come across as a blunt, highly assertive negotiator, someone who tends to project a “we’re doing this my way or I’m hitting the highway” attitude. Those with high scores in accommodating, avoiding, and compromising, by contrast, are very relationship oriented and will tend to be seen as relatively easy to get along with as they move fluidly between an orientation toward solving the other person’s problem and an orientation toward simple, fast, fair allocations.

			3. What if a person’s scores are all in the middle percentiles—i.e., he or she has no strong preferences?

			Scores in the midrange percentiles often indicate that the style in question is relatively accessible and can be called on as the occasion demands. Some people score in this middle range for all five attributes, indicating that they have a very adaptable style that can serve them well in most situations. These negotiators may still be at a relative disadvantage, however, when facing off against equally experienced people who have much more definite preferences. For example, “moderately” competitive negotiators facing highly competitive counterparts in a situation that rewards a competitive approach may need to summon all their energies and instincts to stay even with their counterparts’ moves. The counterparts will experience less stress and “stretch” in this situation.

			4. Does my bargaining style affect the way I perceive other negotiators?

			Unquestionably. Research shows that most of us believe that other people are like ourselves. As one old saying puts it, “The thief thinks everybody steals.” And cooperative people assume that others are cooperative. Thus, when a competitive person meets a cooperative person at the bargaining table, each is likely to assume the other is someone other than he or she actually is—leading to significant confusion. The cooperative person may share information, make a fair opening offer, and engage in other efforts to be open and reasonable, assuming that these efforts will be reciprocated. The competitive person, thinking that these moves are either evidence of naivety or designed to trick him into giving up leverage, takes advantage of the situation to secure a favorable position and then pounces, sweeping his or her money off the table. The cooperative person now feels betrayed and reacts angrily. And this behavior confirms the competitive person’s initial hypothesis that the opponent was, in fact, in it for herself all along. Things go downhill from there.

			In other words, the competitive person’s belief that others are competitive sometimes acts as a self-fulfilling prophecy. And the same process can sometimes work in reverse, with a cooperative person’s belief in cooperativeness allowing his or her counterpart to drop their guard and behave in a more reasonable, helpful way. Whether this works, of course, depends on what type of person is actually sitting on the other side of the table.

			By contrast, when two people displaying similar styles meet, the rapport can be instant.

			In general, my advice is to take a minute at the beginning of a negotiation to size up your counterpart and see which styles he or she is bringing to the table. You can do this by negotiating some smaller items before you get to the main event and gauge the other person’s reactions. Are they careful to reciprocate your every move? That is a sign of cooperativeness. Do they seem to be holding on to information and jumping on chances to “stay ahead”? You may have a competitive person on your hands. Either way, don’t waste time trying to convert them to your preferred style. Just accept them as they are and work to achieve your goals.

			5. Do scores change over time?

			Scores are a function of the time and place in which one fills out the instrument. If one has had a recent, very bitter conflict that has ruined a relationship, there may be a tendency to regret this event and select more accommodating choices than would otherwise be the case. Similarly, if one has recently been taken advantage of in a tough negotiation, then one’s scores might reflect a desire to correct this by selecting more competitive statements than would ordinarily be true.

			If users can place their minds in “neutral” and simply do their best to select which of the statements in each pair better expresses their overall preferred attitude, however, the scores should be relatively stable over time. At the very least, the direction of these scores ought to remain relatively steady, with strongly preferred strategies maintaining their preferred positions—though by somewhat smaller margins. My own scores have not changed much over the years, for example. But the same may not be true for a younger or inexperienced negotiator who takes the assessment at one stage of a career and then, many years and experiences later, repeats it.

			6. How is the Bargaining Styles Assessment Tool different from the Thomas-Kilmann Conflict Mode Instrument referenced in the first edition of Bargaining for Advantage?

			The Bargaining Styles Assessment shares a common structure with the Thomas-Kilmann Conflict Mode Instrument (TKI), which I recommended in the first edition of this book. Both surveys feature a “forced choice” method of self-reporting that is used in many psychological assessments. Moreover, both tests incorporate the five style categories developed by Professors Blake and Mouton in the mid-1960s: competing, collaborating, compromising, accommodating, and avoiding.

			However, the statements used in the Bargaining Styles Assessment (and the sequence in which they appear) differ from those used in the TKI and are more directly related to negotiation than are many of the TKI statements. Readers are encouraged to compare the two self-assessment approaches for themselves by ordering a copy of the TKI from its owner, Consulting Psychologists Press, Inc., at its website CPP .com and comparing their results from the two surveys.

		

	
		
			Appendix B: The Law of Fraud in Negotiations

			
				[image: ]
			

			Everyone has a duty to obey the laws that regulate the negotiation process. As a skilled negotiator, you have a special burden to understand these rules. In this appendix, I examine the American approach to the legal regulation of deception as an example of the way law works in negotiations. Although I focus on US law, the basic legal principles of fairness in bargaining are global in scope. You may be surprised to learn how often these rules track with common sense. Your ethical intuitions about right and wrong will help you stay on the safe side of the law. But before you accuse your counterpart of committing fraud, be sure to consult with a lawyer. What you perceive to be unethical behavior is sometimes considered entirely legal.

			American law disclaims any general duty of “good faith” in the negotiation of commercial agreements. As an American judge once wrote: “In a business transaction both sides presumably try to get the best deal. . . . The proper recourse [for outrageous conduct] is to walk away from the bargaining table, not sue for ‘bad faith’ in negotiations.” This general rule assumes, however, that no one has committed fraud. As we shall see, the law of fraud reaches deep into the complexities of negotiation behavior.

			There are six major elements of a fraud case. A bargaining move is fraudulent when a speaker makes a (1) knowing (2) misrepresentation of a (3) material (4) fact (5) on which the victim reasonably relies (6), thereby causing damages.

			A car dealer commits fraud when he resets a car odometer and sells one of his company cars as if it were brand new. The dealer knows the car is not new; he misrepresents its condition to the buyer; the condition of the car is a fact rather than a mere opinion, and it is a fact that is important (“material”) to the transaction; the buyer is acting reasonably in relying on the odometer when she buys the car, and damages result. Similarly, a person selling her business commits fraud when she lies about the number and kind of debts owed by the business.

			Lies about important facts that go to the core of a deal are not unknown in business negotiations. But most negotiators don’t need a lawyer or an ethicist to tell them that such misrepresentations ought to be avoided. These are cases of fraud, pure and simple. People who try to cheat you are crooks.

			More interesting questions about lying come up on the margins of the law of fraud. What if the dealer says you had better buy the car today because he has another buyer ready to snatch the car away tomorrow? That may be a statement of fact, but is it material? Is the car dealer’s lie about the other buyer fraudulent or just a form of creative motivation?

			Suppose the seller does not state a fact but instead gives an artfully phrased opinion? Perhaps the person selling her business says that a large account debt “could probably be renegotiated” after you buy the firm. Could this opinion be deemed so misleading as to be fraudulent if the seller knows for a fact that the creditor would never consider renegotiation?

			Let’s look briefly at each element in the law of fraud and test where the legal limits lie. Surprisingly, though we would all prefer to see black-and-white rules outlining our legal duties, staying on the right side of the law often requires a prudent respect for the many gray areas that inevitably color an activity as widespread and multifaceted as negotiation. Knowing the law helps you stay within its boundaries, but this knowledge does not eliminate the need for a strong sense of right and wrong.

			ELEMENT 1: “KNOWING”

			To commit fraud, a negotiator must make a misstatement “knowingly.” One way of getting around fraud, therefore, might be for the speaker to avoid direct contact with information that would lead to a “knowing” state of mind.

			For example, a company president might suspect that his company is in poor financial health, but he does not yet “know” it because he has not seen the latest quarterly reports. When his advisers ask to set up a meeting to discuss these reports, he tells them to hold off. He is about to go into negotiations with an important supplier and would like to be able to say, honestly, that so far as he knows the company is paying its bills. Does this get him off the hook? Perhaps. But many courts have stretched the definition of “knowing” to include statements that are, like the executive’s in this case, made with a conscious and reckless disregard for their truth.

			Nor is reckless disregard for truth the limit of the law. Victims of misstatements that were made negligently or even innocently may obtain relief in certain circumstances. These kinds of misstatements are not deemed fraudulent, however. Rather, the law will treat them for what they are—simple mistakes—and let the parties who were the victims of these mistakes walk away from their contracts with a penalty.

			ELEMENT 2: “MISREPRESENTATION”

			In general, the law requires a negotiator to make a positive misstatement before a statement is judged fraudulent. A basic legal rule for commercial negotiators is, “Be silent and be safe.”

			As a practical matter, of course, silence is difficult to maintain if one’s bargaining opponent is an astute questioner. In the face of inconvenient questions, negotiators are often forced to resort to verbal feints and dodges such as “I don’t know about that” or, when pressed, “That is not a subject I am at liberty to discuss.” Such evasive tactics do not raise legal problems. But when you choose to tell an outright lie in response to a pointed question about the facts underlying your bargaining position, such as your available alternatives, you immediately raise the risk of legal liability. As we shall see below, however, some lies of this sort are not “material” and the other party may be charged with a duty to discount the truth of what you tell them.

			Surprisingly, there are circumstances when it may be fraudulent to keep your peace about an issue even if the other side does not ask about it. When does a negotiator have a duty to voluntarily disclose matters that may hurt his bargaining position? American law imposes affirmative disclosure duties in the following four circumstances:

			
				1. When the negotiator makes a partial disclosure that is or becomes misleading in light of all the facts. If you say your company is profitable, you may be under a duty to disclose whether you used questionable accounting techniques to arrive at that statement. You should also update your prior statement if you show a loss in the next quarter and negotiations are still ongoing.

				2. When the parties stand in a fiduciary relationship to each other. In negotiations between trustees and beneficiaries, partners in a partnership, shareholders in a small corporation, or members of a family business, parties may have a duty of complete candor and cannot rely on the “be silent and be safe” approach.

				3. When the nondisclosing party has vital information about the transaction not accessible to the other side. In general, sellers have a greater duty to disclose hidden defects about their property than buyers do to disclose “hidden treasure” that may be buried there. A home seller must disclose termite infestation in her home, but an oil company need not voluntarily disclose that there is oil on a farmer’s land when negotiating to purchase it. This is a slippery exception; the best test is one of conscience and fairness.

				4. When special codified disclosure duties, such as those regarding contracts of insurance or public offerings of securities, apply. Legislatures sometimes impose special disclosure duties for particular kinds of transactions. In the United States, for example, many states now require home sellers to disclose all known problems with their houses.

			

			If none of these four exceptions applies, neither side is likely to be found liable for fraud based on a nondisclosure. Each party can remain silent, passively letting the other proceed under its own assumptions.

			ELEMENT 3: “MATERIAL”

			Suppose that an art gallery owner has been given authority by an artist to sell one of the artist’s paintings for any price greater than ten thousand dollars. Is it fraud for the gallery owner, as part of a negotiation with a collector, to say, “I can’t take less than twelve thousand”? In fact, she does have authority to sell the painting for anything above ten thousand, so there has been a knowing misrepresentation of fact. Suppose the buyer says, “My budget for this purchase is nine thousand dollars,” when she is really willing to spend eleven thousand? Same thing. The legal question in both cases is whether these facts are “material.”

			They are not. In fact, lies about demands and bottom-line prices are so prevalent in bargaining that many professional negotiators do not consider such misstatements to be lies, preferring the term “bluffs.”

			Why? Such statements allow the parties to assert the legitimacy of their preferences and set the boundaries of the bargaining range without incurring a risk of loss. Misleading statements about bottom-line prices and demands also enable parties to test the limits of the other side’s commitment to their expressed preferences.

			The American legal profession has gone so far as to enshrine this practice approvingly in its Model Rules of Professional Conduct. These rules provide that “estimates of price or value placed on the subject of a transaction and a party’s intention as to an acceptable settlement of a claim” are not “material” facts for purposes of the ethical rule prohibiting lawyers from making false statements.

			There are thus no legal problems with lying about how much you might be willing to pay or which of several issues in a negotiation you value more highly. Demands and bottom lines are not, as a matter of law, “material” to a deal.

			As you move from bluffs about how much you are willing to pay toward more specific lies about why one price or another is required, the risk of fraud increases. One common way to back up a price demand, for example, is Sifford’s “I can get it cheaper elsewhere” argument (see chapter 12), used by consumers the world over. Negotiators often lie about their available alternatives. Is this fraudulent?

			When a shopper lies to a storekeeper that she can get an item cheaper across town, the statement is not “material.” After all, the seller should know as much or more about the true value of what she is selling as the buyer does.

			But suppose we switch roles. Suppose the shopkeeper lies about having another offer that the buyer has to beat? For example, take the following older, but still important, legal case from Massachusetts.

			A commercial landlord bought a building and negotiated a new lease with a toy shop tenant when the tenant’s lease expired. The proprietor of the toy shop bargained hard and refused to pay the landlord’s demand for a ten-thousand-dollar increase in rent. The landlord then told the shop owner that he had another tenant willing to pay the increased rent and threatened the current tenant with immediate eviction if he did not promptly agree to the new rate. The tenant paid but learned later that the threat had been a bluff; there had been no other tenant. The tenant successfully sued for fraud.

			In another case, this time from Oklahoma, a real estate agent was held liable for fraud, including punitive damages, when she pressured a buyer into closing on a home with a story that a rival buyer was willing to pay the asking price and would do so later that same day.

			What makes these lies different in a legal sense from the “I can’t take less than twelve thousand” statement by the art gallery owner or the “I can get it cheaper elsewhere” comment by a shopper? I think the difference has to do with the fact that the victims in these cases were “little people”—small businesses and consumers—who were being pressured unfairly by knowledgeable, skilled professionals. The made-up offers were “material” facts from the buyers’ point of view. They were specific, factual, coupled with ultimatums, and impossible to investigate.

			But I do not think a court would have reached the same result if both parties had been consumers or both sophisticated professionals. Nor would I expect to see results like this outside a wealthy, consumer-oriented country such as the United States. Still, it is worth noting that such cases exist. They counsel a degree of prudence on the part of professional sellers or buyers when dealing with the public.

			ELEMENT 4: “FACT”

			On the surface, it appears that only misstatements of objective facts are occasions for legal sanctions. Businessmen seeking to walk close to the legal line are therefore careful to couch their sales talk in negotiation as opinions, predictions, and statements of intention, not statements of fact. Moreover, a good deal of exaggeration or puffing about product attributes and likely performance is viewed as a normal aspect of the selling process. Buyers and sellers cannot take everything said to them at face value.

			The surface of the law can be misleading, however. Courts have found occasion to punish statements of intention and opinion as fraudulent when faced with particularly egregious cases. The touchstone of the law of fraud is not whether the statement at issue was one of pure fact but rather whether the statement succeeded in concealing a set of facts the negotiator preferred to keep out of sight.

			Suppose you are borrowing money from your uncle and tell him that you plan to spend the loan on college tuition. In fact, you are really going to buy a fancy, new sports car. Fraud? Possibly.

			In the memorable words of a famous English judge, “The state of a man’s mind is as much a fact as the state of his digestion.” Lies regarding intention even have a special name in the law: promissory fraud. The key element in a promissory fraud case is proof that the speaker knew he could not live up to his promise at the time the promise was made. In other words, he made the promise with his fingers crossed behind his back. If you are the victim, you must also show that the other side’s intention going into the deal went to its very heart—that is, that the statement of intention was “material.”

			What about statements of opinion? Self-serving statements about the value of your goods or the qualifications of your product or company are the standard (legal) fare of the negotiating table. However, when negotiators offer statements of opinion that are flatly contradicted by facts known to them about the subject of the transaction, they may be liable for fraud. In one New York case, for example, the seller of a machine shop business opined to a prospective buyer that the buyer would have “no trouble” securing work from his largest customer. In fact, the seller was in debt to his customer, intended to pay off this debt from the proceeds of the sale to the buyer, and had virtually no work there due to his reputation for poor workmanship. The buyer successfully proved that the sale had been induced by the seller’s fraudulent statement of opinion and collected damages.

			What seems to matter in these cases is unfairness. If a statement of intention or opinion so conceals the true nature of the negotiation proposal that a bargaining opponent cannot accurately assess an appropriate range of values or risks on which to base the price, then it may be fraudulent.

			ELEMENT 5: “RELIANCE”

			Negotiators who lie sometimes defend themselves by saying, in effect, “Only a fool could have believed what I said. The other party had no business relying on me to tell him the truth—he should have investigated for himself.”

			As we saw in our discussion of lies about other offers, this defense works pretty well when both sides are on roughly the same footing. But when one side has a decided advantage, as does a professional buyer or seller against a consumer or small business, American courts are more sympathetic to the idea that the victim reasonably relied on the lie.

			In addition, courts are sympathetic to those who, in good faith, rely on others to treat them fairly in the negotiation process and who have that trust violated by more powerful firms trying to steal their trade secrets and other information. There have been a number of cases, for example, allowing recoveries to independent inventors and others who disclosed trade secrets in the course of negotiations to sell their discoveries. The prospective buyers in these cases are typically big companies that attempted to use the negotiation process as a way of getting something for nothing. The prudent negotiator, however, always secures an express confidentiality agreement if secret information or business plans must be disclosed in the course of the information exchange process.

			One trick that manipulative negotiators use to avoid liability after they have misstated important facts or improperly motivated a transaction is to write the true terms and conditions into the final written agreement. If the victim signs off on the deal without reading this contract, he will have a hard time claiming reasonable reliance on the earlier misstatements in a fraud case later on.

			For example, suppose you negotiate the sale of your company’s principal asset, an electronic medical device, to a big medical products firm. During the negotiations, the company assures you that it will aggressively market the device so you can earn royalties. The contract, however, specifically assigns the company the legal right to shelve the product if it wishes. After the sale, the firm decides to stop marketing your product and you later learn the company never really intended to sell it; it was just trying to get your product off the market because it competed with several of its own.

			In a case like this, a court held that the plaintiffs were stuck with the terms of the final written contract. The lesson here is clear: read contracts carefully before you sign them, and question assurances that contract language changing the nature of the deal is just a technicality or was required by the lawyers.

			ELEMENT 6: “CAUSATION AND DAMAGES”

			You cannot make a legal claim for fraud if you have no damages caused by the fraudulent statement or omission. People sometimes get confused about this. The other negotiator lies in some outrageous and unethical way, so they assume the liar’s conduct is illegal. It may be, but only if that conduct leads directly to some quantifiable economic loss for the victim of the fraud. If there is no such loss, the right move is to walk away from the deal (if you can), not sue.

			Law and Negotiation Ethics

			In the context of negotiation ethics, your duty to obey the law applies no matter which school you subscribe to. Poker School negotiators have the most ethical flexibility, but they understand that the legal “rules of the game” set the floor for their behavior. Idealists and pragmatists are committed to staying well inside the legal lines.

			However, in the discussion above you may have noticed that your basic sense of right and wrong is often a good guide to the way legal rules are applied in practice. Judges are people, too. When someone obeys the letter of the law but violates its spirit, courts are inclined to seek ways to do justice. So in the world of practice, widely held ethical standards overlap with legal duties to a surprising extent.

			Lesson: Rather than focusing on how to avoid legal liability for fraud, challenge yourself to behave in ways that promote trust. In the world of widespread, rapidly disseminated social media we all live in now, you should assume any questionable behavior you engage in during a business transaction may become public knowledge. By the time a court rules that you did not, as a technical matter, commit fraud, you will have already paid a heavy price in lost reputation.

		

	
		
			Appendix C: Systematic Preparation—Your Information-Based Bargaining Plan
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			I. The Problem

			
				
					Problem Statement: I must negotiate with (person) to (solve what problem).

				

			

			II. Goals and Decision Makers

			
				
					
						
							
							
						
						
							
									
									My specific, high expectation:

								
									
									Target decision maker:

								
							

							
									
									Bottom line:

								
									
									Influencers (Should I negotiate with these people first?):

								
							

						
					

				

			

			III. Underlying Needs and Interests (Shared/Ancillary/Conflicting)

			
				
					Mine

				

			

			
				
					Theirs

				

			

			IV. Leverage

			
				
					
					
				
				
					
							
							What do I lose if there is no deal?

							What steps or alternatives will reduce these losses?

						
							
							If no deal, what will they lose?

							Can I influence their alternatives or make their status quo worse?

						
					

					
							
							Leverage favors: □ Me □ Other party □ About even

							(Who has the most to lose overall from “no deal”?)

						
					

				
			

			V. Possible Proposals

			
				
					Options: Build on shared interests / Bridge conflicting interests / Be creative

				

			

			VI. Authoritative Standards and Norms

			
				
					
					
					
				
				
					
							
							Mine

						
							
							Theirs

						
							
							My Counterarguments

						
					

					
							
							
							
					

					
							
							
							
					

					
							
							
							
					

					
							
							
							
					

				
			

			VII. Third Party Moves

			
				Can I use a third party as leverage? As an excuse? As an audience? As a coalition partner?

			

			VIII. Situation and Strategy Analysis

			
				
					
					
					
				
				
					
							
							Situation as I see it

						
							
							Situation as they see it:

						
							
							Their expected strategy:

						
					

				
				
					
							
							____ Transaction

						
							
							____ Transaction

						
							
							____ Competitive

						
					

					
							
							____ Relationship

						
							
							____ Relationship

						
							
							____ Problem solving

						
					

					
							
							____ Balanced Concerns

						
							
							____ Balanced Concerns

						
							
							____ Compromise

						
					

					
							
							____ Tacit Coordination

						
							
							____ Tacit Coordination

						
							
							____ Avoiding

						
					

					
							
							
							
							____ Accommodating

						
					

					
							
							My basic style is ________________________ so I need to be more ______________________ in this situation.

						
					

				
			

			IX. Best Modes of Communication

			
				___________ Agent

				___________ Teleconference

				___________ E-mail

				___________ Face-to-face

				___________ Telephone

				___________ Instant messaging/texting

			

			X. Overall Positioning Theme

			
				
					A short statement that sums up your underlying purpose in this negotiation:
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