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            Epigraph

         
         
            Those who won our independence by revolution were not cowards. . . . They did not exalt order at the cost of liberty.

            —Justice Louis Brandeis1
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            Prologue

         
         
            “But the plans were on display . . .”

            “On display? I eventually had to go down to the cellar to find them.”

            “That’s the display department.”

            “With a flashlight.”

            “Ah, well, the lights had probably gone.”

            “So had the stairs.”

            “But look, you found the notice, didn’t you?”

            “Yes,” said Arthur, “yes I did. It was on display in the bottom of a locked filing cabinet stuck in a disused lavatory with
               a sign on the door saying ‘Beware of the Leopard.’”
            

            —Douglas Adams, The Hitchhiker’s Guide to the Galaxy1

         

         About a year before it moved across the street into its own building, the Supreme Court gathered, as it had for more than
            seven decades, to hear argument in the Old Senate Chamber in the Capitol.2 There, the Justices confronted a curious problem.
         

         
         “Is there any official or general publication of these executive orders?” Justice Louis Brandeis asked the government lawyer
            at the podium.
         

         
         “Not that I know of,” the attorney replied.

         
         The hearing that day concerned charges against two firms.3 Government officials alleged that the companies were busy producing more oil from fields in East Texas than a federal quota
            allowed.4 The only trouble was, no one could seem to lay hands on the executive order containing the production quota that the companies
            had supposedly flouted.
         

         
         “Well, is there any way by which one can find out what is in these executive orders when they are issued?” Justice Brandeis
            pressed.
         

         
         “I think it would be rather difficult,” the government’s lawyer answered.

         
         When his turn at the podium came, one of the companies’ lawyers—a “portly, red-haired man with a frontier manner of speech”—told
            the Court that the only set of rules he had ever seen had come from “the hip pocket of an agent sent down to Texas from Washington.”
            Newspapers reported that even the normally staid Chief Justice, Charles Evans Hughes, couldn’t help but crack a smile. Other
            Justices enjoyed a “good-natured chuckle[].”5

         
         Later, the government’s lawyer told Congress that his staff had looked everywhere. They had found plenty of rules governing
            the companies’ activities. But they “never did get to see . . . the original” of the executive order at issue. The best anyone
            could muster was a copy—and it turned out to contain no production quota at all.6 As the Court wrote in its judgment, it appeared that the case against the two companies had proceeded through the entire
            judicial system “upon a false premise,” a government mandate “which did not exist.”7

         
         I used to think the Hip Pocket Incident a quirk of history. For some time, federal officials had resisted publishing their
            regulations for the public, arguing that the government wasn’t in the “newspaper business.”8 But Justice Brandeis had long urged more transparency, and some say his questions at oral argument sealed the deal. Soon
            afterward, the government agreed to create the Federal Register and publish there every new regulation it produced.9

         
         Fast-forward about eighty years. I was sitting as a judge on the federal court of appeals in Denver. The federal government had accused a Kansas home health care company called Caring Hearts of fraud. Never a light matter, a charge like that threatened the firm’s future. For six years, the dispute had dragged through layers of administrative and judicial appeals. By the time it made its way to my court, Caring Hearts had lost at just about every turn. 

         
         But as my colleagues and I dug into the case, we could hardly believe what we found. Yes, Caring Hearts’s conduct defied current published regulations. But the company had followed the rules in place at the time it had acted. Quite simply, Caring Hearts stood accused of breaking rules that hadn’t (yet) existed.10 How could a case like that carry on so long and make it so far? It turned out that the government produces such a large number
            of rules, at such a furious clip and with such complexity, that even the agency officials responsible for them had become
            confused.
         

         
         I think it was then that the idea for this book began to take hold in my mind. It wasn’t just that I had experienced my own
            version of the Hip Pocket Incident. The episode led me to reflect on my years as a judge and realize that I had seen many—so
            many—cases where the sheer volume and complexity of our laws had swallowed up ordinary people.
         

         
         The pattern repeated itself in the years that followed: the man who is told he can’t see the evidence officials are relying
            on to reject his application for Social Security benefits; the veteran who is denied disability benefits because he fails
            to apply quickly enough for the taste of the Department of Veterans Affairs—even when Congress has instructed the agency to
            accept applications like his as timely; the immigrant who follows the law and is still refused a place in this country because
            the government changes the rules of the game on him retroactively.11 I could go on.
         

         
         As cases like these passed through my courtroom, I found myself thinking back to a speech that Václav Havel, the first democratically elected president of Czechoslovakia, gave as a dissident in 1965. More than two decades before the fall of the Berlin Wall, the country was in the grip of communist rule. At the time, Havel observed that Prague was experiencing a rash of peculiar events: window ledges from old buildings kept falling on people’s heads. Often, after those episodes, some official or media personality would publish an article observing that, while of course no one wants plaster plummeting on people, readers should focus on the larger questions facing “mankind” and marvel at the
            “progress” of their society “as a whole.” Articles like these, Havel remarked, were the product of the “purest of intentions.”
            But they also contained a false logic, one that “separated thought” from any “contact with [the] reality” of ordinary people
            and their lived experiences.12

         
         Prague’s window ledges struck me as a kind of metaphor for what is happening in our law. Often enough, men and women going
            about their lives with no intention of harming anyone are getting thwacked, unexpectedly and at times haphazardly, by our
            multitude of statutes, rules, regulations, orders, edicts, and decrees. Almost always, one authority or another replies that,
            while the impact on the individual at hand is most regrettable, we should really focus on the greater good our laws and regulations
            seek to achieve and the collective social progress they promise. But what do events and responses like these tell us about
            the health of our legal edifice?
         

         
         Before putting pen to paper, I wanted to spend some time studying in more depth the trends in our law that I saw playing out
            in individual cases. By the end of that process, I came to appreciate that—during just my lifetime—our laws and regulations
            have exploded in number and have come to reach much more deeply into our daily lives. None of our institutions is immune from
            this development. Law has proliferated at the local, state, and federal levels alike. Much of it now comes from administrative
            sources largely unresponsive to democratic elections. But plenty also comes directly from our elected representatives.
         

         
         Others have written about the economic costs that come with so much law. But my thoughts ran in a different direction. Those who can afford sophisticated lawyers may be able to muddle through. Those armed with influential lobbyists may even find ways to make a profusion of laws work to their advantage. But what about everyday Americans and the rights promised to them in our Declaration of Independence, Constitution, and Bill of Rights? What happens to those people and their foundational freedoms—like the right to speak, pray, and gather freely—when our laws increasingly restrict what we may say, monitor what we do, and tell us how we may live? What does it mean for our nation’s promise of equal treatment when our laws become so numerous and so complex that only an affluent or connected few can navigate their way? And what happens to our respect for law itself when the law no longer just reflects commonsense norms but includes unpredictable traps for the unwary? 

         
         Those are the questions I wanted to explore and invite you to consider as this book unfolds.

         
         This isn’t an academic work or a legal brief. It is a book of stories—stories about real people, their struggles to make their
            way in a world awash with law, and the toll on their lives and families. You will not meet lawyers in these pages but fishermen
            and foster parents, an Amish community, hair braiders and monks, even a magician and the polydactyl descendants of Ernest
            Hemingway’s cat.
         

         
         Why stories? Throughout history, we have understood one another and the world around us through stories. Our nation’s founding
            values, too, center on individuals and their inalienable rights. Our government and laws were meant to serve them, not the
            other way around. So it is on individuals and their lived experiences that this books focuses.
         

         
         No one group, party, or impulse is to blame for the recent changes in our nation’s approach to law. These days, we are a people
            who trust one another less and less. When a problem arises, we are no longer so inclined to rely on individual judgment, our
            neighbors, or our local institutions to address it. When an idea becomes popular, it seems our first impulse is to embody
            it in law and debut the new rule on a national stage. In our eagerness for quick solutions, we sometimes look to agency officials
            rather than our elected representatives. Sometimes, too, we do so with a demand for strict conformity and little effort to
            accommodate different views. All of these impulses have become deeply entrenched in our society. And they are developments
            thoughtful people of any stripe can appreciate hold serious consequences for the integrity of our law and the lives and liberties
            of every American.
         

         
         Really, the questions at the heart of this book are ancient ones. At the dawn of our republic, James Madison contemplated the dangers to individual freedom, equal treatment of persons, and respect for law itself when a nation’s laws are allowed to grow “so voluminous that they cannot be read, or so incoherent that they cannot be understood . . . or undergo such incessant changes that no man, who knows what the law is today, can guess what it will be tomorrow.”13 But if the questions Madison posed are old ones, they also seem to me ones with special relevance to our times.
         

         
         When sitting down to write this introductory note, I couldn’t help but laugh when I had another encounter with the Leopard.
            The Hip Pocket Incident is legal lore. At the time, it made national headlines. I had heard and read about it, but I wanted
            to see the oral argument transcript for myself. That, however, turned out to be more difficult than I imagined. After striking
            out in a search of various online databases, I tried the Supreme Court Library. No luck there, either. Even the Library of
            Congress didn’t have a copy.14 In the end, I had to rely on old newspaper articles and accounts from scholars.15

         
         Over the years, I have asked myself what I can do about the problem of too much law. Ultimately, I always circle back to the
            same answer: not much. As a judge, my job is to apply the law. I cannot change the underlying impulses that have led us as
            a society to regulate ever more, criminalize ever more, and punish ever more. The best I can do is share with you what I have
            seen from my unusual vantage in our legal system. Judges are not supposed to live “isolated from . . . society” but are encouraged
            to engage in a “wide range” of life’s activities and “contribute to the law, the legal system, and the administration of justice.”16 Many of my colleagues and predecessors have done just that, offering thoughtful books on an array of topics.17 It is in that same spirit I offer this book.
         

         
         But if any real and lasting change is possible, it will not come from judges like me. It will come from people like those whose stories are recounted here. As Havel witnessed during the fall of communism, many of the deepest changes in his own society came from “unknown . . . people who wanted no more than to be able to live within the truth, to play the music they enjoyed, to sing songs that were relevant to their lives, and to live freely in dignity and partnership. . . . They had been given every opportunity to adapt to the status quo. . . . Yet they decided on a different course.”18

         
         —NMG

         
         
      
   
      
      
      
         
            Chapter 1
An Introduction to Law’s Empire

         
         
            The worse the society, the more law there will be. In Hell there will be nothing but law.

            —Grant Gilmore1

         

         
            Fish and Felonies

            Early one morning in 2010, Sandra Yates was doing laundry when she noticed something alarming: seven agents in bulletproof
               vests, hands primed on holstered guns, were approaching her bungalow on Anna Maria Island, Florida.
            

            
            It turned out they were looking for her husband.

            
            “He’s out crabbing,” she told them, mystified by what they could want with John, a 58-year-old commercial fisherman who had
               worked his way up from deckhand to captain of his own small crew.
            

            
            Sandra and John met as teenagers thirty-six years earlier in Ohio. John’s father owned a bait shop, and together father and son spent many weekends fishing on Lake Erie. As Sandra put it, John “more or less grew up on the water.” The couple married, had a child, and moved to Florida to follow family and stake out a new life. John got a job doing what he loved most—fishing—while Sandra worked as a paralegal. By the time the agents showed up, the couple had lived in Florida for more than twenty-eight years. 

            
            
               
                  
                     [image: CHAP001_001_9780063238473.jpg]John and Sandra Yates

                        
                        © Thomas Bender, USA TODAY NETWORK

                        
                     

                  

                  
               

            
            When Sandra called John to let him know that officers were looking for him, he was just as confused as she was. After all, he had a nearly blemish-free record as a fisherman, and he couldn’t remember having done anything that might interest the authorities. John remained just as confused when he returned to shore and agents handcuffed and transported him two hours away to Fort Myers for booking.2

            
            There, John finally learned the charges against him. Among other things, he stood accused of violating the federal Sarbanes-Oxley
               Act and faced a potential term of twenty years in prison.3

            
            Now, you might be wondering: Sarbanes-Oxley? Isn’t that some sort of law about financial crimes?

            
            If you poke around the internet (as Sandra did late into the night in the days after her husband’s arrest), you will find
               the Act described as designed “to help protect investors from fraudulent financial reporting by corporations.” You will also
               learn that Congress adopted the law in the wake of a financial scandal that brought down the accounting firm Arthur Andersen.4 Some say the firm engaged in a document-shredding frenzy after being tipped off about an impending federal investigation
               into work it had performed for its client Enron.5

            
            All that might lead you to ask: What does any of this have to do with a small-time fisherman?

            
            The story starts back in 2007. One day, while John was fishing in the Gulf of Mexico on his boat, the Miss Katie, a state wildlife agent (cross-deputized by federal authorities) came alongside.6 As John tells it, the agent boarded the boat for a “safety inspection” and then asked John to open up the fish hold. The
               agent said he wanted to measure the fish—all two thousand pounds of them.7

            
            After spending hours rummaging through the pile, the agent declared his verdict. According to his measurements (which John
               disputed), 72 red grouper were under the 20-inch harvesting minimum set by then-current federal regulations. True, even by
               the agent’s count only three fish were under 19 inches and each was at least 18.75 inches. But all the same, 72 undersized
               fish it was. The agent ordered John to store the undersized fish in separate crates, issued a citation, and left.
            

            
            After John returned to dock a few days later, the agent measured the fish again. This time, though, the agent found 69 undersized
               fish, not 72. What’s more, the agent’s measurements didn’t quite match those he had taken days earlier while on board. From that and other evidence, the agent grew suspicious that the fish
               at the dock were not the same fish he had measured at sea. Still, nothing seemed to come of it. John didn’t hear anything
               more from authorities for almost three years—that is, until the day armed agents showed up at his front door.8
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            At this point, you still might be wondering what any of this has to do with the Sarbanes-Oxley Act. As John learned after his arrest, however, that law is written in broad terms. The Act doesn’t just make it unlawful to destroy financial records or documents “with the intent to impede, obstruct, or influence” a federal investigation. It also prohibits the destruction of any other “tangible object” for the same purpose.9 And, according to the government, John had done just that.
            

            
            The government’s theory ran this way: John or a member of his crew must have thrown overboard the undersized fish the agent
               had identified while out on the water. Before returning to port, the crew must have then replaced those fish with new (and
               still undersized?) substitutes from their remaining catch. On the basis of this theory, the government argued, John had destroyed
               “tangible objects”—yes, fish—with the intent of impeding a federal investigation.10

            
            Needless to say, John saw things differently. On his account, it was hardly surprising that the agent’s two sets of measurements
               didn’t quite align. Fish expand and contract when they are moved into and out of cool storage and onto hot decks or docks.
               According to John, the agent wasn’t exactly a fish-measuring expert, either; among other things, he didn’t properly account
               for the lengthy lower jaws of red grouper.11 To this day, John considers the government’s theory that he threw undersized fish overboard only to replace them with new,
               still undersized substitutes “about the . . . stupidest thing I’ve ever heard.”12

            
            Stupid or not, it turned the John and Sandra’s lives upside down. On top of facing prison time, John lost his job—no one would hire a potential felon out of favor with the federal government. He was “contaminated,” as Sandra put it. The couple lost their principal source of income and soon their house. They stopped taking family vacations with the grandchildren they were busy raising and tried to make ends meet by opening a used furniture store called Off the Hook Cortez. John refurbished furniture and Sandra painted it. To prepare for trial, Sandra stayed up late into the nights researching the law and corresponding with attorneys and agency officials.13

            
            It was tough going. The family’s ordeal was not made any easier knowing that federal officials had recently revised their
               regulations. When the agent boarded John’s boat in 2007, the minimum harvesting size for red grouper was 20 inches. But by
               the time John was arrested three years later, that had changed. The new rule? Eighteen inches.14 Even by the lights of the agent’s measurements, not a single one of John’s fish was that small.
            

            
            Still, the government pressed ahead with its case. In time, prosecutors offered a plea deal that would allow John to plead
               guilty to an offense involving the forcible opposition of a federal officer.15 But John saw no basis for that charge. He wanted to clear his name and insisted on standing trial.16

            
            It did not go well. Over a year after his arrest and four years after the agent boarded his boat, a jury found John guilty
               of the Sarbanes-Oxley offense. At sentencing, the court imposed a term of thirty days behind bars (prosecutors had asked for
               closer to two years). The court also sentenced John to three years of supervised release, ordered him to submit a DNA sample,
               and subjected him to other restrictions.17 The prosecution team issued a press release touting its victory.18

            
            By now, it was nearing Christmas 2011. John sought permission to report to prison after the holiday so he could spend time with his grandchildren, eight and twelve years old at the time. The request was denied. So John sat in prison over Christmas. What’s more, at age 59 he was required to wear an ankle bracelet marking him as an escape risk. 

            
            After serving his sentence, John was ready to move on. The case had consumed his family for too long. But Sandra was determined
               to appeal. She didn’t want government officials to “do to someone else what they did to us.” Even when their appeal failed,
               Sandra wouldn’t give up.19 She persuaded John and his attorney (today, a federal judge) to petition the Supreme Court to review John’s Sarbanes-Oxley
               conviction.20 It was the longest of long shots; the Supreme Court agrees to hear only about one percent of the thousands of petitions it
               receives every year.
            

            
            But seven years after that agent boarded the Miss Katie, John and Sandra finally saw a sliver of hope: in 2014, the Court announced it would hear their case.
            

            
         
         
            A Nation of Laws

            More on the Yates family in a moment. First, let’s take a step back. John’s story might seem unusual. But is it? Maybe you’ve
               heard about the six-year-old who landed in court for picking a tulip by the bus stop. Or the ten-year-old whose lemonade stand
               was shuttered for lack of a business license.21 Or any of the hundreds of similar cases.
            

            
            The truth is, something’s happening in our country. Law is multiplying, and its demands are growing increasingly complex.
               So much so that ordinary people are often caught by surprise, and even seasoned lawyers, lawmakers, and (yes) judges sometimes
               struggle to make sense of it all.
            

            
            Of course, our country has always been a nation of laws. As children, we learn about the Boston Tea Party, how colonists objected
               to unjust laws announced by a capricious king, and how our founders chafed at taxation without representation. But we sometimes
               forget that they demanded laws, too. When the thirteen colonies decided to part ways with Great Britain, they detailed their reasons in the Declaration of Independence. High on the colonists’ list of grievances was King George III’s refusal to assent to laws proposed by colonial assemblies. 

            
            When it came time to draft the Constitution, the founders paid special attention to lawmaking as well. They didn’t start by
               addressing how to elect our president or who would lead troops into battle in times of war. They didn’t even begin by recording
               the freedoms we treasure, like the right to be free from unreasonable searches, to speak freely, and to live out our religious
               beliefs in peace. Instead, in Article I they established Congress and proceeded to outline detailed procedures for how our
               national government was to make new laws.
            

            
            In some respects, nothing about this was a given. Plenty of other nations did (and continue to do) it differently. Like the
               colonies, France rebelled against a king in the eighteenth century. That country went through eight constitutions in the span
               of twenty-four years.22 The first began with a list of certain guaranteed rights and then moved on to various matters of citizenship. Only in Title
               III did it discuss legislative powers. Today, Canada’s constitution begins with a discussion of executive authority and doesn’t
               get to the principal powers of lawmaking until about Article 91. Russia’s constitution doesn’t address lawmaking until around
               Article 94.23

            
            In other respects, though, our Constitution’s special focus on lawmaking makes perfect sense. As the political theorist Hannah
               Arendt put it, “law is much more important in this country than in any other,” because Americans are “united neither by heritage,
               nor by memory, nor by soil, nor by language, nor by the same place of origin.” What unites us is a common commitment to self-governance
               under a Constitution the people themselves have approved.24 “In America,” as Thomas Paine wrote, only “the law is king.”25

            
            We take rightful pride in this heritage. As middle school students, we learn about the founders’ vision that a free and diverse people can rule themselves wisely through laws produced by their elected representatives. As adults, we cherish these ideals and count on them to order our daily lives. 

            
            So what happened? How did we get here? How can a fisherman face the possibility of decades in federal prison under the Sarbanes-Oxley
               Act for allegedly throwing fish overboard and not one of the dozens of officials who touches his case says, “Wait a minute . . .”?
               How can that same fisherman then go on to lose his livelihood—and lose his case before a jury and then again before an appellate
               court? And how can it be that his story isn’t an uncommon one today?
            

            
         
         
            A Paper Blizzard

            At the most basic level, law in our country has simply exploded. Think Congress is wracked by an inability to pass legislation?
               Less than a hundred years ago, all of the federal government’s statutes fit into a single volume. By 2018, the U.S. Code encompassed
               54 volumes and approximately 60,000 pages.26 Over the last decade, Congress has adopted an average of 344 new pieces of legislation each session. That amounts to about
               2 to 3 million words of new federal law each year.27 Even the length of bills has grown—from an average of around 2 pages in the 1950s to 18 today.28

            
            That’s just the average. Nowadays, it’s not unusual for new laws to span hundreds of pages. The No Child Left Behind Act of
               2001 ran more than 600 pages, the Patient Protection and Affordable Care Act almost a 1,000 pages, and the Consolidated Appropriations
               Act, 2021—which included a covid-19 relief package—more than 5,000 pages. About the last one, the chairman of the House Rules
               Committee quipped that “if we provide[d] everyone a paper copy we would have to destroy an entire forest.” Buried in the bill
               were provisions for horse racing, approvals for two new Smithsonian museums, and a section on foreign policy regarding Tibet.
               By comparison, the landmark protections afforded by the Civil Rights Act of 1964 took just 28 pages to describe.29

            
            Still, these figures from Congress only begin to tell the story. Federal agencies have been busy, too. They write new rules and regulations implementing or interpreting Congress’s laws. Many bear the force of law. Thanks in part to Justice Brandeis, agencies now publish their proposals and final rules in the Federal Register; their final regulations can also be found in the Code of Federal Regulations. When the Federal Register started in 1936, it was 16 pages long.30 In recent years, that publication has grown by an average of more than 70,000 pages annually.31 Meanwhile, by 2021 the Code of Federal Regulations spanned about 200 volumes and over 188,000 pages. How long would it take
               a person to read all those federal regulations? Some estimate “over three years . . . And that is just the reading component.
               Not comprehension . . . not analysis.”32
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            Even these numbers do not come close to capturing all of the federal government’s activity. Today, agencies don’t just promulgate
               rules and regulations. They also issue informal “guidance documents” that ostensibly clarify existing regulations but in practice
               often “carry the implicit threat of enforcement action if the regulated public does not comply.”33 In a recent ten-year span, federal agencies issued about 13,000 guidance documents.34 Sometimes these documents appear in the Federal Register; sometimes they don’t. Sometimes they are hard to find anywhere.
               Echoing Justice Brandeis’s efforts, a few years ago the Office of Management and Budget asked agencies to make their guidance
               available on searchable online databases.35 But some agencies resisted. Why? By some accounts, they simply had no idea where to find all of their own guidance.36 Ultimately, officials abandoned the idea.37

            
            Judicial decisions, as well, contain vital information about how all our laws and rules operate. Today, most of these decisions
               can be found on searchable electronic databases, but some come with high subscription fees. If you can’t afford those, you
               may have to consult a library. Good luck finding what you need there: reported federal decisions now fill more than 5,000
               volumes. Each volume clocks in at about 1,000 pages, for a total of more than 5 million pages. Back in 1997, Thomas Baker,
               a law professor, found that “the cumulative output of all the lower federal courts . . . amounts to a small, but respectable
               library that, when stacked end-to-end, runs for one-and-one-half football fields.”38 One can only wonder how many football fields we’re up to now.
            

            
            As you might imagine, much in this growing mountain of law isn’t exactly intuitive, either. Did you know that it’s a federal
               crime to enter a post office while intoxicated? Or to sell a mattress without a warning label?39 And if you’re a budding pasta entrepreneur, take note: by federal decree, macaroni must have a diameter between .11 and .27
               inches, while vermicelli must not be more than .06 inches in diameter. Both may contain egg whites—but those egg whites cannot
               constitute more than two percent of the weight of the finished product.40

            
            If officials in the federal government have been busy, it’s not as if their counterparts at the state and local levels have been idle. Virginia prohibits hunting a bear with the assistance of dogs on Sundays. In Massachusetts, be careful not to sing or render “The Star-Spangled Banner” as “a part of a medley of any kind”—that can invite a fine.41 Meanwhile, the New York City Administrative Code spans more than 30 titles and the Rules of the City of New York more than
               50. In 2010, The New York Times reported on the regulatory hurdles associated with opening a new restaurant in the city. It found that an individual “may
               have to contend with as many as 11 city agencies, often with conflicting requirements; secure 30 permits, registrations, licenses
               and certificates; and pass 23 inspections.” And that’s not even counting what it takes to secure a liquor license.42

            
            To appreciate the growth of our law at all levels, consider the lawyers. In recent years, the legal profession has proven
               a booming business. Between 1900 and 2021, the number of lawyers in the United States grew by 1,060 percent, while the population
               grew by about a third that rate.43 Since 1950, the number of law schools approved by the American Bar Association has nearly doubled.44 The number of lawyers in Washington, D.C.? That stands at about one for every 25 residents.45 With the growth of law and its complexity, lawyers’ salaries have had no trouble keeping pace, either. Equity partners in
               some of the nation’s largest law firms now make on average over $1 million a year.46 Demand for legal services is so great that most Americans today cannot afford even desperately needed legal advice.
            

            
            Our legal institutions have become so complicated and so numerous that even federal agencies cannot agree on how many federal
               agencies exist. A few years ago, an opinion writer in Forbes pointed out that the Administrative Conference of the United States lists 115 agencies in the appendix of its Sourcebook of United States Executive Agencies. But the publication also cautions that there is “no authoritative list of government agencies.” Meanwhile, the United States
               Government Manual and USA.gov maintain different and competing lists. And both of these lists differ in turn from the list
               kept by the Federal Register. That last publication appears to peg the number of federal agencies at 436.47

            
            Reflecting on these developments sometimes reminds us of Parkinson’s Law. In 1955, a noted historian, C. Northcote Parkinson, posited that the number of employees in a bureaucracy rises by about five percent per year “irrespective of any variation in the amount of work (if any) to be done.” He based his amusing theory on the example of the British Royal Navy, where the number of administrative officers on land grew by 78 percent between 1914 and 1928, during which time the number of navy ships fell by 67 percent and the number of navy officers and seamen dropped by 31 percent. It seemed to Parkinson that in the decades
               after World War I, Britain had created a “magnificent Navy on land.” (He also quipped that the number of officials would have
               “multiplied at the same rate had there been no actual seamen at all.”)48

            
            Does Parkinson’s Law reflect our own nation’s experience? In the 1930s, the Empire State Building—the tallest in the world
               at the time—took 410 days to build. A decade later, the Pentagon took 16 months.49 In the span of eight years during the Great Depression, President Franklin D. Roosevelt’s Works Progress Administration built
               some 4,000 new schools, 130 new hospitals, 29,000 new bridges, and 150 new airfields; laid 9,000 miles of storm drains and
               sewer lines; paved or repaired 280,000 miles of roads; and planted 24 million trees.50

            
            Compare those feats to more recent ones. In 2022, an opinion piece in The Washington Post observed that it had taken Georgia almost $1 billion and twenty-one years—fourteen of which were spent overcoming “regulatory
               hurdles”—to deepen a channel in the Savannah River for container ships. No great engineering challenge was involved; the five-foot
               deepening project “essentially . . . required moving muck.” Meanwhile, raising the roadway on a New Jersey bridge took five
               years, 20,000 pages of paperwork, and 47 permits from 19 agencies—even though the project used existing foundations.51 The same newspaper reported that in recent years Congress has required more than 4,000 annual reports from 466 federal agencies and nonprofits. According to lawyer and author Philip K. Howard, one report on the printing operations of the Social Security Administration took 95 employees more than four months to complete. Among other things, it dutifully informed Congress of the age and serial number of a forklift.52

            
         
         
            “Show Me the Man and I’ll Show You the Crime”

            Not only have our laws grown rapidly in recent years. As we will see in coming chapters, so have the punishments they carry.
               You might think that federal criminal laws are reserved for the “worst of the worst”—individuals who have committed acts so
               egregious that they merit not just the attention of state authorities but federal authorities, and not just civil fines but
               potential prison time. But if that’s your intuition, start by asking yourself this question: How many federal crimes do you
               think we have these days?
            

            
            It turns out no one knows. Yes, every few years some enterprising academic or government official sets out to count them.
               They devote considerable resources and time (often years) to the task. But in the end, they come up short. Every time.
            

            
            In 1982, the Department of Justice undertook what stands as maybe the most comprehensive count to date. A lawyer spent more
               than two years reading the U.S. Code—at that time, some 23,000 pages. At the end of it all, the best the lawyer could say
               was that there were about 3,000 federal crimes.53

            
            A little more than forty years later, the U.S. Code is roughly twice the length it was in 1982, and contemporary guesses put the number of federal crimes north of 5,000.54 As the American Bar Association has put it, “whatever the exact number of crimes that comprise today’s ‘federal criminal
               law,’ it is clear that the amount of individual citizen behavior now potentially subject to federal criminal control has increased
               in astonishing proportions in the last few decades.”55

            
            Part of the reason no one can easily count the number of federal crimes is that our federal criminal code was “not planned;
               it just grew.” We do not have any single place to which people can turn to discern what our criminal laws prohibit.56 Sure, there’s Title 18 of the U.S. Code, and it is labeled “Crimes and Criminal Procedure.” But in truth, criminal laws are scattered here and there throughout various federal statutory titles and sections, the product of different pieces of legislation and different Congresses. Really, our federal criminal law is “a loose assemblage of . . . components that were built hastily to respond to perceptions of need and to perceptions of the popular will.”57

            
            That’s not the only confounding factor, though. Many federal criminal statutes overlap entirely, are duplicative in part,
               or when juxtaposed raise perplexing questions about what they mean. Take fraud. We have a federal mail fraud law. We have
               a federal wire fraud law. We have federal bribery and illegal gratuities laws. We also have a federal law forbidding the deprivation
               of “honest services,” though no one is exactly sure what it does (or does not) add to all those other laws about fraud. On
               top of all this, more new laws criminalizing fraud are proposed in just about every session of Congress.58

            
            Once more, too, Congress’s output represents just the tip of the iceberg. Our administrative agencies don’t just turn out
               rules with civil penalties attached to them; every year, they generate more and more rules carrying criminal sanctions as
               well. How many? Here again, no one seems sure. But estimates suggest that at least 300,000 federal agency regulations carry criminal sanctions today.59

            
            If you were to sit down to read through all of our criminal laws and regulations—or at least flip through them—you would find
               plenty of surprises, too. You would learn, for example, that it’s a federal crime to “injure[]” a government-owned lamp in
               Washington, D.C., consult with a known pirate, or advertise wine by suggesting its intoxicating qualities.60 The truth is, we now have so many federal criminal laws covering so many things that one scholar suggests that “there is
               no one in the United States over the age of 18 who cannot be indicted for some federal crime.”
            

            
            In case you think that’s an exaggeration, he adds: “That is not an exaggeration.”61

            
            It’s a state of affairs that sometimes makes it hard not to wonder how far we have left to travel to a world described by Lavrentiy Beria, the chief of Joseph Stalin’s secret police, who was reputed to have bragged, “Show me the man and I’ll show you the crime.”62 Don’t think it can happen here? Ask John Yates, who was convicted for an offense he’d probably never heard of, one that few
               would have imagined would apply to him, and one that robbed him and his family of the life they cherished.
            

            
         
         
            Beyond the Numbers

            Numbers tell part of the story, but only a part. Today, the law touches our lives in very different ways than it once did.

            
            In the past, the rules that governed what happened in our homes, families, houses of worship, and schools were found less
               in law than in custom or were left to private agreement and individual judgment. Even in the areas of life where law has long
               played a larger role, its character has changed. Once, most of our law came from local and state authorities; now, federal
               law often dominates.
            

            
            Later chapters explore these developments in more depth, but consider just a few examples here. In the past, a seventh grader
               who traded burps for laughs in class might have been sent to the principal’s office; these days, law enforcement officers
               may make an arrest. A 24-year-old who downloads academic articles that don’t belong to him isn’t just reprimanded; now we
               threaten him with decades in federal prison.63 On a more systemic scale, consider that for most of our history, responsibility for educating the young and setting public
               school policy rested almost completely in the hands of parents and local and state officials. Until 1979, the federal government
               didn’t even have a cabinet-level Department of Education. Now that federal agency employs more than 4,000 people and has an
               annual budget of almost $70 billion.64 While it shares much of that money with states and local schools, often it does so on the condition that they comply with
               an ever-growing list of federal mandates.
            

            
            What’s responsible for the changing character of our law? No doubt it’s a complicated story and we live in an increasingly complex world. But just consider what America looked like when Alexis de Tocqueville traveled the country in the 1830s. As the historian Niall Ferguson has observed, Tocqueville “marveled” at the way early Americans “preferred voluntary association to government regulation.”65 As Tocqueville himself recorded, “not only do they have commercial and industrial associations . . . they also have a thousand
               other kinds: religious, moral, grave, futile, very general and very particular, immense and very small; Americans use associations
               to give fetes, to found seminaries, to build inns, to raise churches, to distribute books . . . [and] create hospitals, prisons,
               schools.” In short, Tocqueville concluded, “everywhere that, at the head of a new undertaking, you see the government in France
               and a great lord in England, count on it that you will perceive an association in the United States.”66

            
            These days, many of those old civic bonds are fraying. In his book Bowling Alone, Robert Putnam reports that “both civic engagement and organizational involvement experienced marked declines during the
               second half of the twentieth century.” In recent years, those declines have “continued uninterrupted.”67 A few decades ago, over 70 percent of Americans were members of a church, synagogue, or mosque; today fewer than half are.68 The Elks, a fraternal order that boasts six presidents among its past members, has “struggled” in recent years “with [a]
               massive decline in membership.”69 The Freemasons have shed three million from their ranks since the 1950s—a 75 percent decline.70

            
            Accompanying this decline in civic association, we have experienced a profound decline in trust in one another.71 We are less inclined to respect or even tolerate different ideas about how to live, raise children, and pray. Increasingly,
               studies show, we consider those who disagree with our own political views to be “immoral” or “unintelligent.”72 In one recent survey, roughly half of surveyed voters expressed the view that individuals who support “the other party” pose
               a “threat[] to the American way of life”; about 40 percent said the use of violence may be warranted to “prevent” those who
               hold competing views “from achieving their goals.”73 Rather than trust individuals to judge what is best for their own happiness, health, and safety, we have become increasingly comfortable doing what the “experts” tell us—and increasingly comfortable with forcing others to do the same. 

            
            It’s hard not to wonder whether the explosion in our laws owes at least something to these developments. After all, when trust
               in individual judgment, civic institutions, and social norms fades, where else is there to look for answers but the law? Perhaps,
               too, the law does more, and does more at the national level, because it can. Communication across the continent has become
               a simple thing; so has the capacity to store and search vast amounts of information and monitor the movement of individuals—all
               of which allows authorities to direct and track compliance with their rules in ways that were unthinkable even a generation
               ago.
            

            
            Whatever the combination of causes, one thing seems clear: If in this country law has always been king, its empire has never
               been so vast. More than ever, we turn to the law to address any problem we perceive. More than ever, we are inclined to use
               national authorities to dictate a single answer for the whole country. More than ever, we are willing to criminalize conduct
               with which we disagree. And more than ever, if elected officials seem slow to act, we look to other sources of authority to
               fill the void.
            

            
         
         
            “Miracles Do Not Cluster”

            The chapters that follow do not just trace these developments through the experiences of individuals like John and Sandra
               Yates. They also seek to explore what those developments mean for our lives and liberties and law itself. But as a starting
               point, consider what those who wrote our Declaration of Independence and Constitution hoped for us.
            

            
            One of the “essential purposes” of our founding documents, Justice William O. Douglas famously wrote, “was to take government
               off the backs of people and keep it off.”74 Historically, after all, Americans have cherished the right to form their own opinions, speak their minds freely, and worship (or not) without interference. We like to think of our homes as our castles, generally subject to invasion only with a lawful warrant. We take for granted that authorities cannot deny our freedom without the assent of an impartial jury and due process. 

            
            At least initially, though, our Constitution didn’t mention many of these rights. Most found expression only later in the
               Bill of Rights. James Madison was instrumental in drafting both documents, but he harbored some skepticism about the second.75 As he saw it, any liberties the federal government might promise in a Bill of Rights would only ever be just that: promises.76 The most effective way to protect our liberties, he thought, wasn’t by recording them on a piece of parchment; it was by
               devising a system of government calculated to respect them. Madison’s study of history persuaded him that people are naturally
               ambitious and tend to seek power over not just their own lives but others’. That fact of human nature, he believed, meant
               that the only sure way to protect our individual rights and keep government “off the backs of people” was to pit ambition
               against ambition.77

            
            To that end, the Constitution Madison helped draft divided governmental powers both vertically and horizontally. It did so
               vertically by leaving most lawmaking power in the hands of state and local authorities—those closest to the people (a division
               of power called federalism). To the central government in a remote capital, the Constitution afforded only certain limited
               and enumerated powers: the power over foreign affairs, for example, along with other matters of a distinctly national character.
            

            
            Within the central government, Madison proceeded to divide power horizontally among three branches (legislative, executive, and judicial). Even within those branches, he checked and balanced power still further, nowhere more notably than when it came to the business of making law. As our Constitution envisioned it, any new law would have to win approval from two separate houses of Congress, composed of elected representatives chosen by different constituencies for different terms. Even then, a new law would have to earn the president’s approval or sufficient congressional support to override a veto. 

            
            Making new laws was supposed to be a difficult business. As Madison saw it, by requiring such a long and deliberative process, one so dependent on consensus,
               the Constitution would ensure that any new law—any new restriction on liberty—enjoys wide social acceptance, profits from
               an array of views during its consideration, and as a result proves more stable over time. The need for compromise inherent
               in the design also aimed to protect minorities by ensuring that their views and voices and votes couldn’t be ignored. All
               in all, Madison hoped that the Constitution’s arduous requirements would result in less law and more freedom—and at the same
               time yield laws that are wiser, more respected, and more apt to protect minority rights.78

            
            For Madison, down any other path lay “calamitous” risks. In governments where lawmaking is easy, he wrote, laws can quickly
               become “so voluminous that they cannot be read, or so incoherent that they cannot be understood,” and they may “undergo such
               incessant changes that no man, who knows what the law is today, can guess what it will be tomorrow.” The “sagacious, the enterprising,
               and the moneyed few” may be able to anticipate, influence, and even profit from so much shifting law. But the “industrious . . .
               mass of the people” can do none of those things. In the end, law serves as an instrument only “for the few, not for the many,” sapping and ultimately destroying confidence in public institutions and law itself.79

            
            Madison hoped differently for our new nation. He sought to ensure that Americans would live under the rule of law but not
               be crushed by law. Today everyone likes to throw around the phrase “rule of law,” but just what does it mean? Even political
               theorists debate the question. But there are a few important features that nearly everyone can agree on.
            

            
            As Madison appreciated, the rule of law does not mean rule by law. Adolf Hitler blanketed Germany with laws—many secret and unknowable except to those in the Führer’s favor.80 The rule of law demands more than that. It requires laws that are publicly declared, knowable to ordinary people, and stable. So, for example, new legislation generally cannot be applied retroactively to past conduct you cannot alter but only to future behavior you can control. The rule of law is usually understood, as well, to guarantee that disputes about what a particular law means will be decided by independent and neutral judges, so that even the unpopular and most vulnerable among us receive a fair hearing.81 These are just a few examples. In an effort to capture the spirit of the rule of law, the Oxford University philosopher Joseph
               Raz once called it a set of principles designed to “constrain the way government actions change and apply the law—to make
               sure, among other things, that they maintain stability and predictability, and thus enable individuals to find their way and
               to live well.”82

            
            Note that last condition. The rule of law is not an end unto itself. In large measure, it is about protecting individual liberty.
               “Observance of the rule of law,” as Raz said, “is necessary if the law is to respect human dignity,” a respect that “entails
               treating humans as persons capable of planning and plotting their future.”83 Or, to borrow from Hannah Arendt (who devoted much of her life to studying totalitarian regimes), the rule of law seeks to
               protect “man’s power to begin something new out of his own resources.”84

            
            In drafting our Constitution, Madison and his colleagues prized these ideals. They sought to ensure that our laws would be
               publicly declared, knowable in advance, and the product of democratic processes. They sought to ensure that disputes about
               their meaning would be resolved by neutral judges. But perhaps most of all, they sought to keep “government off the backs
               of people” and allow them room to author their own lives. As Gouverneur Morris put it during the Constitutional Convention,
               “the excess rather than the deficiency of laws [is] to be dreaded” most.85

            
            On any account, the framers’ experiment was an uncertain one. At our nation’s founding, the notion that a people could govern themselves wisely and with due respect for individual liberties was nothing short of revolutionary. Past republics had sometimes flickered brightly only to die away quickly. Few around the world thought that democratic majorities would long respect minority rights or avoid devolving into mob rule and tyranny. Daniel Webster once called our republic a miracle. But he also warned that “miracles do not cluster” and “that, which has happened but once in six thousand years” of human history “cannot be expected to happen often.”86 Even a quick look at our world today confirms his assessment. The conviction that people can both govern themselves and respect
               individual liberty along the way still faces skeptics and challenges.
            

            
            Paradoxically, one of those challenges may lie in law itself. Some law is surely essential to our nation’s flourishing and
               our well-being as individuals. But what happens to rule-of-law values when we demand ever more from the law, when we insist
               on national rules before considering local solutions, and when we permit unelected officials to make more of the rules that
               govern us? What happens to our individual freedoms and to our aspirations for equal treatment under law? And what happens
               to our respect for law itself? Put another way: What rule-of-law values do we place at risk when we forget why the Constitution left so much authority to state and local authorities, why it sought to make lawmaking so hard, and why it insisted on vesting the lawmaking function in elected representatives accountable to the people in regular elections?
               These, too, are questions explored in the pages that follow.
            

            
         
         
            Meden Agan

            John Yates was working in the couple’s furniture shop in 2015 when he learned of the Supreme Court’s decision.87 By the margin of just a single vote, the Court had ruled in his favor. As the majority saw it, the Sarbanes-Oxley Act may
               prohibit the destruction of logbooks, spreadsheets, financial records, and other objects designed “to record or preserve information.”
               But for all its expansiveness, the law does not reach red grouper thrown overboard.88

            
            In a sense, it was a huge victory for the Yates family. The highest court in the land had overturned John’s Sarbanes-Oxley conviction. He and Sandra had won all the vindication our legal system can afford. 

            
            Still, you might forgive them for seeing things differently. The family’s ordeal had lasted eight years. They had endured
               proceedings before three courts and thirteen different judges. “I feel good,” John said after the Court’s decision. “But you’ve
               got to look at it from my situation. I’ve already done the time. I’ve already paid the price. I lost a lot of wages because
               of this”—at least $600,000, he estimates. Really, as Sandra said, “we lost everything we had.” John hasn’t been back on a
               commercial fishing boat since his conviction. The couple now lives in a triple-wide trailer and depends on Social Security
               income and the extra jobs Sandra manages. Meanwhile, Sandra estimates that taxpayers spent as much as $11 million prosecuting
               the case.89

            
            What happened to the federal officials who pursued John for all those years? After complaints emerged of “heavy-handed and
               unfair enforcement” against other fishermen like John, the inspector general of the Department of Commerce launched an internal
               investigation. His final report dryly concluded that the agency’s enforcement officials had created a “highly-charged regulatory
               climate and dysfunctional relationship between [the agency] and the fishing industry.”90 But, he added, the investigation hadn’t been easy. It seems that a key enforcement official had destroyed many of his files
               in the middle of the investigation. (An anonymous whistleblower described it as a “shredding party.”) We can find no public
               record of criminal charges being brought against anyone for the destruction of those tangible objects. But when announcing the department’s findings to Congress, the inspector general said the quiet part out
               loud: How do you think enforcement officials would have reacted “if a fishing company they were investigating had done the
               same thing”?91

            
            In 2012, while John was appealing his case, Sandra pleaded her family’s case to the government this way:

            
            
               We are raising two grandchildren. We are simple people. The actions of these agents were damaging. These children have been affected also. Monies that would have been for them are gone. They have not even been afforded even family vacations any more. . . . Our lives are forever changed by this, and I don’t believe these officers give a hoot who they hurt or why. [John] is a sixty-year-old man that has been beat up by these rogue agents. Jobs are tough enough to get when you are in your prime. He has been reduced to odd jobs. I am the primary provider for the family and I am old and tired, but I will not lie down or give up. We are meager people and don’t want much, but fair and professional treatment should be mandatory for all.92

            

            Sandra’s words are powerful, maybe even more so when you consider the fact that there was nothing particularly unusual about
               John’s case, at least from one point of view. Federal agency officials had adopted a regulation setting the minimum harvesting
               size at 20 inches, only later changing it to 18 inches. Another agency official concluded that John had 72 undersized fish
               on board and 69 at the dock. Meanwhile, Congress had adopted a broad law forbidding the intentional destruction of any “tangible
               object” in the face of a federal investigation. Without a doubt, a good argument could be made that John’s alleged conduct
               violated this mix of statutory and regulatory rules.
            

            
            From another perspective, though, Sandra and John’s experiences, like those of many others you will meet in the coming pages, invite us to consider how well we are doing as a nation in our aspiration to live under the rule of law where ordinary people have room to grow, plan, and make their own way. Yes, our founders desperately wanted a nation of written laws. But from their study of history, they also appreciated the dangers that follow when lawmaking becomes too easy, when it is a task too far removed from the people, and when laws become too hard to find and too difficult to understand. The Roman emperor Caligula used to post his new laws on columns so high and in a hand so small that the people could not read them. The whole point was to ensure the people lived in fear—that most powerful of a tyrant’s weapons. Our founders wanted no part of that for us. As much as they revered written laws, they also knew that when we turn to law to solve every problem and answer humanity’s age-old debates about how we should live, raise our children, and pray, we invite a Leviathan into our lives. 

            
            The ancient Greeks famously lived by a philosophy of moderation; they inscribed the phrase meden agan—“Nothing in excess”—on the temple of Apollo at Delphi.93 It’s a principle worth reflecting on when it comes to our laws today. If we don’t, we may find ourselves asking a question
               Friedrich Hayek once posed: “Is there a greater tragedy imaginable than that, in our endeavor consciously to shape our future
               in accordance with high ideals, we should in fact unwittingly produce the very opposite of what we have been striving for?”94

            
         
         
      
   
      
      
      
         
            Chapter 2
Far from Home

         
         
            When a community loses its memory, its members no longer know one another. How can they know one another if they have forgotten
               or have never learned one another’s stories? If they do not know one another’s stories, how can they know whether or not to
               trust one another? People who do not trust one another do not help one another, and moreover they fear one another. And this
               is our predicament now.
            

            —Wendell Berry1

         

         
            The Copper Kings and the King of Poisons

            Shaun Hoolahan worried about his dog, Bessie. For years, grass struggled to grow on parts of his two-acre property: “I could
               fertilize, water, and just nothing would grow there.” Bessie used to like lying in the bare spots. But then, Shaun said, she
               began developing tumors “all over her body,” including a large lump on her chest. In time, a cancerous toe had to be amputated.2 “That[] got me wondering,” he said.3

            
            Across town, Frank and Vickie Cooney wondered about Frank’s cancer. “I noticed some strange things started happening because, well I got cancer in 2014 the first time, [and it] was prostate cancer, then a year later I [came] down with a brain tumor,” Frank told a reporter. “And then . . . I [came] down with a very rare bone cancer.” The couple worried about their children and grandchildren, too. “They were out in that dirt on four-wheelers, on bikes,” Vickie said. “So what did it do to them?” Meanwhile, Rose Nyman explained that a “lot of my school chums have died of cancer, and I can’t help but mak[e] the connection.”4

            
            What connected Shaun, the Cooneys, and Rose was that they all lived in or around perhaps the largest hazardous waste site
               in the country. The site, now administered under the federal Superfund cleanup program, covers a huge swath of southwestern
               Montana in and around the town of Butte.5 In recent years, the region has suffered economically as well as environmentally. Over 20 percent of residents in the surrounding
               county live below the poverty line. Between 1970 and 2010, the population declined by about 40 percent.6

            
            
               
                  
                     [image: CHAP002_001_9780063238473.jpg]Butte, Montana, circa 1900

                        
                        Photographer Samuel Hamilton, in Harry C. Freeman, A Brief History of Butte, Montana: The World’s Greatest Mining Camp 71 (1900)
                        

                        
                     

                  

                  
               

            
            The reasons for the region’s current challenges lie in the past. Many historians have recounted the tale, among them C. B. Glasscock, Michael P. Malone, and Michael Punke. When prospectors found gold near Butte in the 1860s, the town quickly sprung up as a mining camp. Like other emerging communities in the West, it was rough country. One newspaperman from the East reported that “every businessman in Butte and every miner is a walking arsenal. He carries a brace or two of pistols in his belt and a Bowie knife in his right boot.”7 Meanwhile, some estimate that the harsh winters and hard living conditions meant about “ten percent would die between the
               months of September and May.”8

            
            By the 1870s, the easy gold was gone and interest turned to silver. To get at it, deep shafts had to be drilled and the ore
               milled and smelted.9 Men of industry arrived with capital and technology, transforming Butte and the surrounding hills into a major industrial
               site. Two of those men, William A. Clark and Marcus Daly, became towering figures in the region. In time, Clark became one
               of the richest Americans of his day and built a 34-room home in Butte, today a bed-and-breakfast called the Copper King Mansion.10 The old Corcoran Gallery in Washington, D.C., once housed his art collection.11 But Clark’s pursuits were not always so high-minded. To become a U.S. senator, he once bribed members of the Montana State
               Legislature; his son quipped that they’d “send the old man to the Senate or the poorhouse.” Once uncovered, the scheme helped
               fuel the movement for the Seventeenth Amendment and the popular election of senators. Mark Twain found Clark “as rotten a
               human being as can be found anywhere under the flag; he is a shame to the American nation, and no one has helped to send him
               to the Senate who did not know that his proper place was the penitentiary, with a ball and chain on his legs.”12

            
            Marcus Daly, an Irish immigrant, was the one who first recognized the region’s real industrial potential. One day in 1882,
               after bending down to pick up a rock blasted from a mining site, he turned to his lieutenant and exclaimed: “Mike, we’ve got
               it.” What he’d got turned out to be “the largest deposit of copper sulphide that the world had ever seen.” “No one knows it
               yet,” Daly was rumored to have said, “but I have discovered the richest hill on earth.”13

            
            In the years following his discovery, new copper mines, mills, and smelters popped up with astonishing speed. The population of Butte soared. It doubled in the five years after Daly’s arrival in 1876. Then it doubled again by 1886. In the nearby town of Anaconda, Daly built “the great . . . smelter,” with a 585-foot smokestack that heralded Butte’s emergence on the nation’s stage.14 It was the tallest brick smokestack in the world at the time, taller than the Washington Monument.15 Immigrants flocked to the area, and at one point Daly’s enterprises employed three-fourths of the wage earners in the state.16

            
            
               
                  
                     [image: CHAP002_002_9780063238473.jpg][image: CHAP002_003_9780063238473.jpg]Marcus Daly and William A. Clark

                        
                        Image 941-880, Montana Historical Society Research Center Photograph Archives, Helena, MT (top); Library of Congress, Prints & Photographs Division, Harris & Ewing Collection, https://loc.gov/pictures/resource/hec.14962/ (bottom) 

                        
                     

                  

                  
               

            
            The copper industry brought theaters, a college, and wealth to the region. But the industry also brought something else. As
               one historian noted, “smoke from the smelters . . . was so thick that streetlamps were sometimes kept illuminated during the
               day. The smoke, loaded with arsenic, killed every tree—every tree—and every blade of grass. Except on St. Patrick’s Day, Butte was devoid of green.” In addition to arsenic, the smelter
               smoke contained sulfur. “Butte, literally, smelled like hell.”17 Another historian described cats that “licked the all-pervading grime from their whiskers and were poisoned by the arsenic
               it contained,” as well as cattle that “graz[ed] on the withering grass [that] seemed literally to plate their teeth with copper.”18 As told at the time by the Engineering and Mining Journal, “the unfortunate traveler from South Butte traces his way not by landmarks, for these are utterly invisible, but by the
               hacking cough of his forerunner, who though a few feet away is completely veiled in smoke.” In time, Butte earned a second
               nickname. It wasn’t just the “richest hill on earth.” It was also the “devil’s throne.”19

            
            Still, “Butte could survive the second” nickname “because the first was proving true.” By 1890, Montana produced 50 percent
               of the nation’s copper, and soon the yearly output of metals was enough to load a freight train 20 miles long. Tunnels eventually
               stretched 900 miles, so long that it would take a motorist driving at 25 miles per hour more than 35 hours to pass through
               them all. “Anyone who knew about the West knew about Butte, fabled for its wealth, its toughness, its sinfulness, and its
               squalor.”20

            
            
               
                  
                     [image: CHAP002_004_9780063238473.jpg]Miners in Butte, Montana

                        
                        Photographer Samuel Hamilton, in Harry C. Freeman, A Brief History of Butte, Montana: The World’s Greatest Mining Camp 90 (1900)
                        

                        
                     

                  

                  
               

            
            Butte copper didn’t just make men rich and the region famous; it played a pivotal role in the nation’s life. The site was considered so important to the country’s efforts in World War I that troops commanded by then captain Omar Bradley were sent to guard it: copper meant bullets. Butte also supplied copper vital for the nation’s growing web of telegraph and telephone wires. During World War II, the War Production Board put copper into an “urgency rating band”; only the Manhattan Project ranked higher. The site’s copper was so important that men who otherwise would have been drafted were left to work the mines as “soldiers of production.”21

            
            But in the decades after the war, Butte’s fortunes changed. As one historian related, “Butte, Montana—two oceans and half
               a continent removed from the rest of the world—would be buffeted by global forces long before those forces became ‘globalization.’”
               Copper mines opened in other regions of the world while the demand for copper dropped. By the end of September 1980, the giant
               Anaconda smelter closed for good.22 Many local residents—nearly a quarter of whom lost their jobs—remember it as the “most bitter of all days.” “They cut off
               our primary reason for existence,” an Anaconda optometrist said, adding that his patients approached him “with great embarrassment
               about stretching out payments for their medical bills.”23

            
            During its run, the region produced billions of dollars’ worth of copper, silver, gold, and other minerals.24 But by 1907, the Anaconda smelter also emitted more than 30 tons of arsenic, lead, and other contaminants every day—a figure that rose to 578 tons by 1978.25 As The Washington Post recounted, “in the aftermath of the closure, as the region reeled economically and socially, residents began to piece together
               how much environmental damage the mega-mining had done.” Residents talked of “mass sickness and death” among livestock, of
               yards and fields that wouldn’t grow grass.26 C.B. McNeil, a fourth-generation Anacondan, spoke of how his boat tipped over in the Clark Fork River while he was duck hunting.
               The river ran red from Butte’s mine waste. “My watch stopped the next day,” he recounted. “I took it into the jeweler and
               returned a few days later to pick it up. He simply shook his head and said, ‘C.B., the insides of your watch have been dissolved.’”27

            
            Today, the Anaconda smokestack stands alone in a state park as a reminder of the region’s past. It can be viewed only from
               a distance—the soil around it remains too hazardous for public access.28 The smelter itself was demolished; only the pleas of locals saved the stack.29

            
            In the 1980s, the federal Environmental Protection Agency (EPA) designated an enormous area around Butte—about 300 square
               miles—as a Superfund site. The agency began working with the current corporate owner, Atlantic Richfield Company, on a cleanup
               plan.30 It was a daunting task. About 20,000 acres of soil were “severely impacted by airborne emissions and millions of gallons
               of ground water were polluted,” posing “well documented risks to human health and the environment.”31 Nearly forty years of cleanup work followed. Finally, in 2016, Atlantic Richfield announced that it had just about finished
               work on private landowners’ properties. The company estimated that it had spent about $450 million.32

            
            So why, after all that cleanup work, was Shaun Hoolahan still worried about his dog, Bessie, lying in his yard? Much of the
               answer has to do with how much arsenic remained in the soil. As early as 2000 BC, the Greek word arsenikos (meaning “potent”) was “synonymous with poison,” and for ages the substance has been known as the “king of poisons” as well
               as the “poison of kings.”33 Some suspect the toxin was responsible for the murder of Alexander the Great (others dispute the theory). Rumor even has
               it that the arsenic poisoning of husbands in early-nineteenth-century England was so much in vogue that the House of Lords
               tried to pass a law forbidding women from purchasing the substance.34
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            Today, some states set residential cleanup levels for arsenic at .04 parts per million (ppm). Certain localities consider
               100 ppm too toxic even for their landfills. Yet in Montana, the EPA required Atlantic Richfield to remove only 18 inches of
               soil in residential yards—and the company had to do so only if soil samples reflected an arsenic level exceeding 250 ppm.
               For pasturelands—pretty much everything beyond residential yards—the EPA set the cleanup threshold at 1,000 ppm.35 When asked how the agency chose its thresholds, an EPA representative said the numbers fell within what officials considered
               an “acceptable cancer risk range.”36

            
            Try talking about “acceptable cancer risk ranges” to the parents of the children at Tammy Peters’s day care. Her playground wasn’t eligible for cleanup under the EPA’s plan because the “weighted average” of arsenic samples in her yard was below 250 ppm—even though some samples registered over 290 ppm, well above what many localities consider too dangerous even for their landfills. Many other Butte-area residents found themselves facing a similar dilemma. 

            
            Unhappy with the EPA’s directives and the company’s progress, a group of about one hundred landowners banded together in 2008
               and sued Atlantic Richfield in state court. They didn’t seek to interfere with the EPA’s cleanup efforts under federal law;
               they simply sought to invoke state laws that they thought entitled them to a more thorough cleanup. They estimated that cleaning
               up their land properly, in accordance with state law, would cost Atlantic Richfield about $58 million.37 As one resident, Serge Myers, put it, “We just want[ed] our yard to be clean and healthy for our kids.”38 You might have thought that the group’s lawsuit had a shot, too. After all, it rested on well-recognized common-law theories. And historically, states have generally enjoyed primacy when it comes to regulating their own lands. 

            
            The company saw things differently. It argued that the federal government had superintended all of its work and that Montana
               law was powerless to alter or supplement the company’s obligations. After almost a decade of legal wrangling, the Montana
               Supreme Court rejected the company’s defense. The court explained that the landowners weren’t seeking to “stop, delay, or
               change the work EPA is doing”; they were “simply asking to be allowed to present their own plan to restore their own private
               property to a jury of twelve Montanans who will then assess the merits of that plan.” The Montana Supreme Court ordered the
               case, finally, to go to trial.39

            
            Yet before the case could proceed to trial, Atlantic Richfield asked the U.S. Supreme Court to consider the matter. And in
               2019, the Court agreed to do just that. In the proceedings that followed, the federal government joined sides with Atlantic
               Richfield. Together, they argued that federal law prohibits owners of land containing hazardous substances from pursuing additional
               “remedial action” without the EPA’s permission—permission the landowners in Montana hadn’t received. So landowners within
               almost 300 square miles in Montana could do nothing to clean their own properties—even at their own expense—without federal approval.
            

            
            In the end, a majority of the Court agreed with Atlantic Richfield and the government’s reading of the Superfund statute.40 A federal law designed to promote the cleanup of contaminated lands thus became a tool to thwart a local effort to do just
               that. While I disagreed with the Court’s reading of the law, from one point of view the result is entirely understandable.
               After all, a law empowering a single central authority to direct cleanups is certainly efficient. And if there had been strong
               national standards in the first place, perhaps the rampant pollution in and around Butte could have been avoided.
            

            
            But what about Shaun Hoolahan, Rose Nyman, the Cooneys, and so many others like them? What are they supposed to do when faraway officials say that they and their children face an “acceptable cancer risk range” even as they watch family members, friends, and neighbors felled by disease? Surely the national government has an important role to play when it comes to protecting our environment. Surely, too, scholars can debate exactly where in this field local power must give way to federal. But does any of that mean states and individuals should be quite as powerless as Montana and its citizens are when it comes to cleaning up their own land? Historically, states have enjoyed considerable leeway to administer their own laws regulating their own lands through their own courts—and landowners have been free to clean up their properties at their own expense.41 But not anymore within a vast region of Montana. Now the federal government alone may decide what “remedial actions” can
               be undertaken. “There is stuff that you cannot do because they stop you,” Serge Myers, a 74-year-old great-grandfather explained.
               “If we had the money, my yard would be cleaned. I really would clean it. I’d hire the best they had to clean the darn thing.”42

            
         
         
            Where “Neither Landmarks nor People” Look Familiar

            What happened to landowners in Butte now happens to many people. To resolve their rights, individuals often cannot appeal
               to state elected officials or to a local jury of their peers. Instead, they must seek answers from someone in a far-off capital.
               Someone who might not know much about local conditions and values, who might not have as much invested in local communities,
               who might not be meaningfully accountable to them. If law has grown dramatically in recent decades, one of its most notable
               features is how it has grown. So many questions once resolved by state and local institutions—if not by family, friends, and neighbors—must
               now find their way to Washington, D.C., for answers.
            

            
            Just how far has this transfer of authority gone? Pietro Nivola of the Brookings Institution once put it this way: Federal law is now “effectively in the business of determining the minimum drinking age for motorists, setting the licensing standards for bus and truck drivers, [and] judging the fitness tests for recruits of local police or fire departments.” It’s in the business, too, of “enforcing child support payments, establishing quality standards for nursing homes, removing lead paint from housing units, replacing water coolers in school buildings, [and] ordering sidewalk ramps on streets.” And it is in the business of “influencing how much a community has to pay its snowplow operators or transit workers, planning athletic facilities at state universities, . . . telling localities in some states how to deploy firefighters at burning buildings, [and] instructing passengers where to stand when riding municipal buses.”43

            
            The federal government’s growing influence manifests itself in some pretty concrete ways. Next door to the White House sits
               the Eisenhower Executive Office Building. It once housed the State, Navy, and War Departments. Now the same building cannot
               even hold all of the White House staff. The State Department has moved to its own colossal building spanning 2.5 million square
               feet.44 Meanwhile, the headquarters of the Department of Defense is so vast that even top officials keep getting lost in it. There’s
               a George C. Marshall story and a Dick Cheney story. General Dwight D. Eisenhower, Supreme Commander of the Allied Expeditionary
               Force in Europe in World War II, got lost in it, too: “I walked and walked, encountering neither landmarks nor people who
               looked familiar.”45

            
            Entire books have been written about the demise of federalism. For some, its death knell sounded during the Civil War. For
               others, the story is about changes that took place in the first half of the twentieth century: the introduction of the federal
               income tax, the New Deal, two world wars, and expansive interpretations of the Constitution’s Commerce Clause by the Supreme
               Court. But whatever happened long ago, more recent developments must be accounted for as well.
            

            
            The fact is, much of the federal government’s expansion has taken place in just the last few decades. Between 1960 and 1979
               alone, federal per capita domestic spending rose by 73 percent (adjusting for inflation).46 During the same period, civilian employment in the executive branch (excluding the Post Office and Department of Defense) rose by more than 50 percent. Today, some peg the civilian federal workforce at just under three million, almost all of whom work in the executive branch.47  But even that number fails to account for the swell of federal contractors, which by 2015 numbered over three million. The
               use of contractors has grown so much that some scholars call them a “shadow” federal workforce. Perhaps unsurprisingly, the
               numbers are so vast that, in 2018, one federal agency reportedly didn’t “have a clear understanding of how many contractors”
               it employed. Perhaps more surprisingly, according to one researcher, that same agency has used contractors to figure out whether
               it should use contractors.48

            
            Here’s another way to think about the shift to Washington. Studies suggest that between 1969 and 2022, expenditures on lobbying
               the federal government increased from $40 million (in today’s dollars) to around $4 billion.49 Meanwhile, in 1969, 5 of the richest 25 counties and independent cities in the United States were located in the Washington,
               D.C., area; more recently, that number doubled to 10.50

            
            Since the 1960s, Congress has adopted an array of new laws and created a host of powerful new federal agencies to address
               matters previously left to the states.51 Here is just a partial list of some of the seminal legislation enacted during just two decades, the 1960s and 1970s. Many
               of these laws are now household names, many do vital work, and in many ways it is difficult to imagine life without some of
               them. Yet all are relatively new additions to our social order.
            

            
            
               	Age Discrimination in Employment Act of 1967

               	Clean Air Act

               	Clean Water Act

               	Consumer Credit Protection Act

               	Consumer Product Safety Act

               	Controlled Substances Act

               	Department of Transportation Act

               	Economic Opportunity Act of 1964

               	Economic Stabilization Act of 1970

               	Elementary and Secondary Education Act of 1965

               	Employee Retirement Income Security Act of 1974

               	Endangered Species Act of 1973

               	Environmental Quality Improvement Act of 1970

               	Equal Credit Opportunity Act

               	Equal Employment Opportunity Act of 1972

               	Family Educational Rights and Privacy Act

               	Federal-Aid Highway Act of 1968

               	Federal Election Campaign Act of 1971

               	Federal Land Policy and Management Act of 1976

               	Food and Agriculture Act of 1965

               	Food Stamp Act of 1964

               	Gun Control Act of 1968

               	Higher Education Act of 1965

               	Housing and Urban Development Act of 1965

               	Land and Water Conservation Act of 1965

               	Marine Mammal Protection Act of 1972

               	National Environmental Policy Act of 1969

               	National Forest Management Act of 1976

               	Occupational Safety and Health Act of 1970

               	Older Americans Act of 1965

               	Organized Crime Control Act of 1970

               	Safe Drinking Water Act

               	Wild and Scenic Rivers Act

               	Wilderness Act

            

            Not only has the federal government in relatively recent times assumed vast new responsibilities over matters once left to
               the states, it also has taken the reins in less direct ways. Unlike state and local governments, which operate with limited
               funds, the federal government enjoys the power to print money. And federal authorities have increasingly employed this power
               as a lever over state policy. Between 1960 and 2019, federal grants to states rose from $70 billion (adjusted for inflation)
               to over $700 billion—a 900 percent increase.52 Regularly, these grants come with strings attached that require states to enforce all manner of federal rules and standards.
            

            
            These days, for example, the federal government employs this tool to require states to do everything from setting a minimum
               drinking age to forcing medical workers to get a covid-19 vaccination on pain of losing their jobs.53 In Wisconsin, close to half of the Department of Children and Families’s employees are reportedly paid with federal funds; at the state’s Department of Health Services, a fifth receive their paychecks thanks to federal dollars. Overall, state governments now receive on average about a third of their revenue from the federal government—subject to Washington’s terms and conditions.54 As former Nebraska Governor Ben Nelson remarked of his time in office: “I honestly wondered if I was actually elected Governor
               or just branch manager of the State of Nebraska for the federal government.”55
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            “If Just One of Them Had Run for Sheriff”

            When the founders set about drafting the Constitution, they faced the question of where to allocate power. Few wanted to concentrate
               all authority at the national level; they feared a single, centralized power would pose too much of a risk to individual liberty
               and invite the sort of tyranny they experienced at the hands of the English Crown. Yet the colonists’ first attempt at a governing
               structure, the Articles of Confederation, left the federal government too weak to competently discharge even basic national
               duties like raising an army or conducting foreign affairs. How to strike the right balance between central and local control
               became one of the principal tasks of the Constitutional Convention.
            

            
            Ultimately, the framers “split the atom of sovereignty” between national and state governments.57 The federal government received more and clearer authority to raise armies, regulate interstate commerce, and conduct foreign
               affairs. But even under the new Constitution, the framers envisioned a national government with only “few and defined” authorities;
               it was state governments that would enjoy “numerous and indefinite” powers.58

            
            That structure wasn’t chosen to protect states for their own sake. It was a key part of Madison’s project to diffuse power
               among competing institutions and in that way make intrusions on individual freedoms more difficult. Federalism serves other
               ends, too. As Tocqueville put it, “every central government worships uniformity: uniformity relieves it from inquiry into
               an infinity of details.”59 But in a large nation of immigrants of different ethnicities and religions and with different ways of life, details matter.
               Federalism provides a way for us to mediate our differences and live together in peace. Those in Massachusetts may choose
               to live under very different rules than those in Wyoming. From many, federalism allows us to become one: e pluribus unum.
            

            
            Federalism offers still other benefits. It respects the fact that those closest to a problem often have the best sense of
               how to resolve it. Officials in Washington may have studied arsenic’s toxic qualities, but maybe people in Montana appreciate
               the problem in ways those without arsenic in their backyards cannot. Even for seemingly national problems, federalism can
               serve a vital role: it allows different states to try different solutions, creating a marketplace of ideas from which the
               nation as a whole may learn. As Justice Louis Brandeis wrote, “it is one of the happy incidents of the federal system that
               a single courageous state may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments
               without risk to the rest of the country.”60

            
            Of course, anything useful can be abused, and federalism is no exception. The cry of “states’ rights” was used to justify slavery and Jim Crow laws and to defy federal civil rights legislation. Madison may not have had those problems in mind, but from the start he worried that, without a strong federal check, majorities in comparatively homogeneous states could more easily abuse the liberties of minorities.61 The competition that federalism invites among states can also lead to a regulatory race to the bottom. And this diffusion
               of power can generate inefficiencies when businesses and individuals who work across state lines are forced to comply with
               an array of different rules.
            

            
            Still, the link between federalism and freedom has animated human thinking for a long time. “Roman cities . . . enjoyed particular
               autonomy from central control,” and “the great Italian, Dutch, and Hanseatic cities of the early modern period enjoyed wide-ranging
               self-government and, in some cases, functioned as independent states.”62 The Roman Catholic Church has long embraced the idea of “subsidiarity” as well, “the principle that a central authority should
               have a subsidiary function, performing only those tasks which cannot be performed effectively at a more intermediate or local
               level.”63 Indeed, in 1931, as totalitarianism was gaining ground in Europe, Pope Pius XI reaffirmed that it was “an injustice and at
               the same time a grave evil and disturbance of right order to assign to a greater and higher association what lesser and subordinate
               organizations can do.”64

            
            Circling back to more recent times, think about the covid-19 pandemic. The federal Occupational Safety and Health Administration—an
               agency previously concerned with workplace safety standards—asserted the authority to issue a mandate requiring some 84 million
               Americans to mask and test at their own expense or take newly developed vaccines rushed to market in something called Operation
               Warp Speed.65 Meanwhile, the Centers for Disease Control and Prevention, a federal agency charged with disease prevention, got into the
               business of managing local landlord-tenant relations.66 Both moves represented novel expansions of federal power into areas previously left to individual choice or local law.
            

            
            Put to one side the wisdom, legality, and politics of the agencies’ moves; consider them only from a federalism perspective.
               A vaccination mandate might be issued at different levels of governing bodies. It could be imposed by a parent, a private
               business, a school board, or a town. It could be imposed by state authorities or the federal government. As you move up the
               hierarchy of power and widen the affected community, different costs and benefits accrue. The lower you go, the more variances
               in opinions and values can be accounted for. Different individuals may have different convictions about what they will put
               into their bodies. They may form different judgments about the sufficiency of data to support the efficacy and safety of novel
               technologies. Different areas may be populated by people of different religious beliefs that may affect their thoughts about
               the vaccines on offer. Those who live in rural and sparsely populated places may reach different judgments about the necessity
               of vaccination than those who live in cities and dense neighborhoods.
            

            
            By contrast, when decision-making is consolidated in agencies in Washington, D.C., it becomes harder to account for all these
               differences. To be sure, a centralized decision promises a quick and efficient response. That may be a vital benefit when
               it comes to a disease that knows no state lines. But centralization is not costless, either—to our ability to tolerate and
               accommodate different views, to experiment with and learn from different approaches, to the promise of self-government and
               individual liberty. Some researchers have suggested, for example, that the different approaches toward mask mandates taken
               in states such as Florida and California provided critical data about the mandates’ efficacy on the spread of the virus, as
               well as their impact on the mental health and development of children and other vulnerable populations.67

            
            Federalism often reminds us of a passage in The Best and the Brightest, David Halberstam’s book about President John F. Kennedy’s administration and the Vietnam War. “Among those dazzled by the Administration team,” Halberstam wrote, was Vice President Lyndon Johnson. After attending his first cabinet meeting, Johnson visited U.S. House Speaker Sam Rayburn and told him “with great enthusiasm how extraordinary” the new team was, “each brighter than the next.” Reportedly, Rayburn responded, “Well, Lyndon, you may be right and they may be every bit as intelligent as you say, but I’d feel a whole lot better about them if just one of them had run for sheriff once.” Halberstam later called it his favorite story in the book, “for it underlines . . . the difference between intelligence and wisdom, between the abstract quickness and verbal fluency which the team exuded, and the true wisdom, which is the product of hard-won, often bitter experience.”68

            
            Perhaps the story also underlines the different virtues our federal and local governments can offer. Maybe there’s some data
               supporting agency officials when they talk of “acceptable cancer risk ranges” from the safety of their offices in Washington,
               D.C. But maybe, too, ordinary people in Montana have a wisdom born of experience that we should not be so quick to ignore.
            

            
         
         
            “Rights Are Built, Not Born”

            Ever heard the phrase “from Kalamazoo to Timbuktu”—or the old song bearing the same title—and wonder where Kalamazoo is located?
               A city of about 75,000, it sits in southwestern Michigan. Kalamazoo was once a prosperous place, a hub of agriculture, papermaking
               plants, and pharmaceutical development. But then an all-too-familiar story played out: plants closed and the region shed jobs.
               According to recent data, about a quarter of the population falls below the poverty line, and about 70 percent of the city’s
               students qualify for free or reduced-price lunch.69 Like others in towns across the country that have faced a similar plight, officials in Kalamazoo began scrambling for ideas to improve the city’s future. “We flirted with every fad,” reported one local economist. “The whole history of all the recent trends in economic development is right here,” he told a reporter, pointing to a ten-page list of the 64 revitalization efforts undertaken between 1997 and 2004. “We’ve done everything.”70

            
            Then something happened: individuals stepped up. In 2005, the city partnered with anonymous donors to create the Kalamazoo
               Promise for children attending public schools. Under the Promise, students who finish high school receive money to attend
               any public college in the state; how much depends on how long they’ve been in the district’s school system. Children who have
               attended since kindergarten have their entire tuition covered; those who have been in the district’s system since the sixth
               grade get 80 percent coverage.71 The Promise doesn’t depend on income, disciplinary history, or really much of anything at all. The Promise may be, as The New York Times put it, “the most inclusive, most generous scholarship program in America.” When the scholarship was announced over the loudspeakers
               in one high school, students broke out in tears. “It seemed unreal,” one student reported. “Before the announcement, a lot
               of my classmates weren’t going to go to college. Afterward, everyone applied.” A father of three recalled that the day the
               Promise was announced, “the kids were up celebrating until 2 or 3 in the morning.”72
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            The program has proven to be life-changing. As of 2019, it’s paid out about $117 million and has sent some 7,000 students
               to college. The program has had another effect, too: it has given a “significant economic boost” to the city. Only one year
               after the Promise was introduced, the school district’s enrollment jumped by 10 percent, and the Promise’s administrator reported
               receiving “calls daily from families interested in moving into the district.” New teachers were hired, facilities were upgraded,
               and high school test grades improved. Home sales jumped by 6 percent in a year. Inspired by the program’s success, donors
               established similar programs in communities across the country.73

            
            Why tell this story? Here is a local response—a vision by ordinary individuals—tailored to a local problem, an experiment
               that came to serve as a model for other communities facing similar challenges. Truly, Kalamazoo served as a laboratory of
               democracy. Our history is replete with similar examples. Many towns, counties, and states granted women the right to vote
               long before the ratification of the Nineteenth Amendment.74 The territory of Wyoming, the first to allow women the right to vote, went so far as to refuse to enter the Union without
               women’s suffrage. “We will remain out of the Union one hundred years rather than come in without the women,” its legislature
               fired off to Congress when asked to rescind women’s voting rights as a condition of statehood.75 Minimum-wage laws and child labor laws were also adopted at the local level before being embraced nationally.76 New York State helped start the movement in this country to end debtors’ prisons. Georgia led the nation in lowering the
               voting age to 18.77

            
            Sure, the federal government can experiment, too, and we certainly have plenty of examples of it changing its mind (especially on high-profile issues when political parties swap control). But it’s often hard, not to mention risky, to engage in trial-and-error experiments on a national scale. Dozens of permutations of a policy solution can be run across towns and states at any given time. States and municipalities also have a limited ability to borrow—“They are ultimately restrained by the willingness of their citizens to be taxed”—and may be quicker to abandon unsuccessful policy experiments. By contrast, when one side wins at the federal level, there is often no place left to explore other ideas or room to tolerate different views. Federal standards can ossify, too. As James L. Buckley, a former senator and federal appellate judge, put it, “once a federal law and its attendant regulations are in place, they are very difficult to change. This is so because of the laborious processes that bring them into being and because even the worst of them are apt to be protected by an ‘iron triangle,’ consisting of the legislators who brought them into being, the bureaucrats who oversee them, and those who benefit from the status quo, however flawed.”78 (We talk further about this phenomenon, and the concept of regulatory capture, in chapter 5.)
            

            
            Some say federalism is for Republicans and centralization for Democrats. But if that idea may have had some salience at points
               in the past, it’s hard to look around today and conclude that there’s a right/left valence to federalism. Whatever the merits
               of the following ideas, notice that without federalism Colorado couldn’t experiment with policies requiring a percentage of
               electricity sold in-state to come from renewable energy sources, and California couldn’t experiment with more demanding animal
               welfare laws for livestock whose meat is sold in-state.79 As Professor Heather Gerken of Yale Law School observed in pointing to similar examples (such as the $15 minimum wage and
               the movement to put body cameras on police officers), “it is useful to remember that rights are built, not born. . . . And
               social movements are almost always built from the ground up, moving through local and state sites before hitting the national
               stage.”80

            
            California State Supreme Court Justice Goodwin Liu reminds us of a particularly poignant example. For decades before and after
               the U.S. Supreme Court’s 1896 decision in Plessy v. Ferguson, federal courts routinely upheld deeply unjust segregation laws as consistent with the federal Constitution. “What is lesser
               known,” Justice Liu reminds us, is that “despite Plessy . . . , between the period from about the mid-1800s to 1900, there were several dozen state court decisions about school segregation. More than half of those cases granted relief to the black plaintiffs, largely on state constitutional or statutory grounds, within the confines of Plessy.” In fact, as Justice Liu continues, the road to Brown v. Board of Education was paved with state court decisions. So much that, “in 1955, when the U.S. Supreme Court rendered its disposition in the
               Brown cases, it reversed . . . three federal district courts and affirmed . . . one state high court. I think that alone should
               give us pause in thinking about who are the heroes and who are the villains.”81

            
            The pattern more or less repeated itself when it came to racially biased juries. Again as Justice Liu notes, not long after
               Brown, the Supreme Court issued a decision that many lower federal courts interpreted as placing a “crippling burden of proof”
               on criminal defendants who sought to establish that they had been victims of unconstitutional racial bias in the jury selection
               process.82 A number of state courts, however, took a different view and applied a more modest burden of proof on state court defendants
               under their state constitutions.83 More than twenty years passed before, finally, the Supreme Court overruled its initial decision and moved federal law in
               the direction many state courts were already headed.84

            
            In truth, the push and pull between national and local authorities that federalism allows has nothing to do with benefiting
               one party or another; it has more to do with the fact that no single government can always get it right. Protecting federalism
               means ensuring that when one government loses its way, another can help light the way back.
            

            
         
         
            Carrie Buck

            If Kalamazoo and the backdrop of Brown v. Board of Education illustrate how states and localities can sometimes lead, Carrie Buck’s experience reflects the kind of costs that can come
               with federal intervention. Judge Jeffrey Sutton movingly recounts Carrie’s story in his book 51 Imperfect Solutions.85

            
            It’s a story that begins in the nineteenth century, when the idea of sterilizing people deemed “unfit” to procreate gained wide acceptance in intellectual circles.86 Francis Galton, a cousin of Charles Darwin, first coined the term “eugenics,” a word derived from the Greek eugenes, meaning “good in birth.”87 Eugenicists believed in a “scientific” approach to improving society—quite simply, bad genes, carried by so-called defective
               individuals, should be weeded out, allowing for “good genes” to flourish.88 At its core, the eugenics movement was founded on the notion that a modern nation should “be planned and rationalized according
               to modern principles of biology, sociology, and economics.”89 To its proponents, eugenics was nothing less than “a way of using science to make a better world.”90

            
            Eugenics captivated the country’s scientific and academic elite.91 Between 1914 and 1928, the number of college courses on eugenics grew from 44 to 376,92 and prominent professors at the nation’s most prestigious universities helped lead the movement. As Harvard Magazine has since acknowledged, Harvard served in some ways as the movement’s “brain trust.” Its “administrators, faculty members,
               and alumni were at the forefront of American eugenics—founding eugenics organizations, writing academic and popular eugenics
               articles, and lobbying government to enact eugenics laws. And for many years, scarcely any significant Harvard voices, if
               any at all, were raised against it.” Eugenics theories were popular at other leading universities, too; the president of Stanford
               and prominent professors at Yale threw their weight behind the movement and served as its leaders.93

            
            Meanwhile, journals like Science and Scientific American ran prominent articles praising eugenic policies. Some of the articles included openly racist language and calls to close
               off democratic institutions to those “unfit” to govern.94 Economic elites also had a strong incentive to join the movement. Many shared the conviction that, if governments continued
               “to place and keep under custodial care in state institutions all females who have become incorrigibly immoral, it will soon
               become a burden much greater than the state can carry.”95

            
            Notable public figures, including Theodore Roosevelt, John D. Rockefeller, and Margaret Sanger, subscribed to eugenics theories.96 Meanwhile, prominent voices against the movement were few and far between. The author and philosopher G. K. Chesterton was one such lonely voice. He raged against eugenics in his 1922 pamphlet Eugenics and Other Evils and accused eugenicists of both misusing science and ignoring the humanity of the individual: “The Eugenist, for all I know,
               would regard the mere existence of Tiny Tim as a sufficient reason for massacring the whole family of Cratchit.”97 For his troubles, Chesterton was accused of being an “irrationalist.”98

            
            Despite its popularity in elite scientific, academic, and economic circles, the eugenics movement faced an uneven welcome
               in states across America. Some states adopted laws authorizing doctors to perform involuntary sterilizations. But many never
               did, and at least three governors vetoed eugenics legislation. Even in those states that allowed involuntary sterilizations,
               the practice differed wildly in early years. In some places, such as Nevada and South Dakota, no involuntary surgeries were
               performed between 1907 and 1921. Meanwhile, in the same time span, California sterilized 2,558 people (nearly 80 percent of
               the nation’s total).99

            
            When eugenics laws faced legal challenges in state courts, they often fared poorly. One prominent case involved a New Jersey
               statute signed into law by then Governor Woodrow Wilson. Under the law, a state agency—the “Board of Examiners of Feeble-Minded
               (including idiots, imbeciles, and morons), Epileptics, Criminals and other Defectives”—ordered the forced sterilization of
               an epileptic woman named Alice Smith. “Procreation by her” was, the Board ruled, “inadvisable.”100 When the case landed before the New Jersey Supreme Court in 1913, however, the court issued a unanimous opinion striking
               down the law and questioning the ethics of the whole affair.101 That decision set an example several other state courts emulated, and by the early 1920s, the forced sterilization of so-called
               defectives appeared to be on “its last legs.” Many people were coming to believe the practice “would soon come to an end”
               by the repeal or invalidation of eugenics laws or their simple neglect. As Judge Sutton writes, “had this happened, the heroes
               of the story would have been the state courts and the state and federal constitutions.”102

            
            But it didn’t happen. Instead, eugenicists launched a renewed campaign to prove their case on a national scale. Relying on “hard data” and “science,” they sought to demonstrate the dangers of letting nature take its course. They wrote articles, testified before legislatures, and adopted a new litigation strategy. No longer would they simply try “to avoid constitutional losses in fifty state supreme courts”; instead, they sought “to win one constitutional battle in the National Court.”103

            
            Eugenics advocates chose Carrie Buck of Virginia for their test case. From their perspective, her case seemed straight out
               of “Central Casting,” as one historian put it.104 Not only had Carrie been judged feeble-minded after being examined by experts and subjected to something called the Stanford
               Binet-Simon test, experts had also concluded that Carrie’s mother and her child suffered from similar problems. Surely everyone
               could see the burden that families like hers inflicted on society and the wisdom of eugenics as a response. After the state
               designated Carrie for sterilization, a guardian appointed to represent her had to select a lawyer to defend her interests.
               Who did he choose? An attorney who had served on the board responsible for approving many prior sterilization requests.105 What’s more, the lawyer apparently joined his (nominally) opposing counsel in representing to the board that “this particular
               case was in admirable shape to go to the court of last resort, and that we could not hope to have a more favorable situation than this one.”106

            
            Ultimately, they got their wish. Virginia’s highest court approved the sterilization request, the U.S. Supreme Court exercised
               its discretion to hear the case, and in 1927 eight justices affirmed.107 The nation’s most celebrated judge of the day, Oliver Wendell Holmes, Jr.—once called by an admiring historian the “Yankee
               from Olympus”—wrote the decision.108 His opinion comprised only five paragraphs, most of which recited facts and procedural history. Only two paragraphs contained any reasoning. Without mentioning the abundance of contrary state court decisions already on the books, Justice Holmes summarily dismissed Buck’s legal claims and deferred to the experts’ scientific and moral arguments. Nor did he did stop there; he proceeded to offer a haunting defense of forced sterilization. “It is better for all the world,” he wrote for the Court, “if . . . society can prevent those who are manifestly unfit from continuing their kind. . . . Three generations of imbeciles are enough.”109

            
            Like many from his background, Justice Holmes had long admired the eugenics movement. As early as 1915, he had published a
               law review article in which he had written, “I believe that the wholesale social regeneration which so many now seem to expect,
               if it can be helped by conscious, coordinated human effort, cannot be affected appreciably by tinkering with the institution
               of property, but only by taking in hand life and trying to build a race. That would be my starting point for an ideal for
               the law.”110 Elsewhere, Holmes had written that “Malthus was right. . . . Every society is founded on the death of men. . . . I shall
               think socialism begins to be entitled to serious treatment when and not before it takes life in hand and prevents the continuance
               of the unfit.”111 In the aftermath of Buck v. Bell, he commented to a friend, “One decision that I wrote gave me pleasure, establishing the constitutionality of a law permitting
               the sterilization of imbeciles.”112
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            The Supreme Court’s decision to intervene in Buck v. Bell landed like a bomb in public debates over forced sterilization. Buoyed by the Court’s ringing endorsement of the practice
               and the imprimatur of no less a figure than Justice Holmes, the waning eugenics movement took off again: Within two years,
               a dozen states enacted new eugenics legislation. Within four years, 28 states had such laws. And after watching the Court
               defend involuntary sterilization with such vigor, some state courts hesitated to reach different judgments even under their
               own state constitutions.113 The practice began to fall into disrepute once more only after, decades later, the world learned about the horrors of eugenics
               practices in Nazi Germany.114
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            What to make of it all? Carrie Buck’s fate is a reminder of many old truths about the inherent value of individuals, their lives, and their liberties. But perhaps, too, it stands as a reminder that taking up an issue on the national stage carries with it risks, especially when you seek to resolve it hastily and with certitude about the science of the day. You may be sure there is One Right Answer. But any mistake about the science or what represents progress can have a devastating effect nationwide. 

            
            For all there is to lament in this story, however, it’s worth noting this: When Nazi Germany embraced eugenics, it had a strong
               national government and few citizens willing to stand in the way. The forced sterilization of 400,000 people followed in just
               twelve years. By contrast, in the much larger United States, where power was diffused among states, perhaps 60,000 forced
               sterilizations took place over seventy-five years.115 Each was a tragedy. Many involved poor women and minorities.116 Yet it’s hard not to wonder how many more of these tragedies would have occurred without at least some initial pushback from
               state courts, governors, and legislators.
            

            
            What became of Carrie Buck? In the 1970s, K. Ray Nelson served as the director of the Virginia facility where she had been
               confined. An advocate for those with mental disabilities, Nelson decided to seek her out. He first made contact with Carrie’s
               sister, Doris. Doris reported that she and her husband had tried unsuccessfully for years to have children. It was only after
               meeting Nelson that Doris, then in her sixties, learned that what she had thought had been an appendectomy performed on her
               at age 16 had actually been a forced sterilization.117

            
            Doris pointed Nelson to Carrie. Life “had not been kind to her”—she lived “in a hovel on a dirt road” with an alcoholic husband, having “tak[en] jobs so demanding that she weighed barely a hundred pounds.” But it also turned out that Carrie “had advanced each year with her grade” until she was removed from school and “in her later years, she had become actively involved in reading groups and in solving crossword puzzles, and she liked music and dramatics.” It wasn’t “her genes but society and the state that had determined her destiny.” In fact, evidence gathered by historians suggests that neither Carrie nor her relatives were “feeble-minded” (whatever that means). Her trial had been a sham; her attorney had done much in his career to promote sterilization and a good deal less in his representation of Carrie to protect her from it.118 It appears her only true fault was that she was poor and judged a burden on society. But in that, her fate is instructive,
               too, a reminder that calls for sacrificing the individual to the demands of collective interests, science, and progress can
               prove a fad, one whose effects may be borne by the most vulnerable among us.
            

            
         
         
            Part of Something Worth the Trouble

            Federalism’s often overlooked virtues don’t just include permitting policy responses tailored to local conditions (Butte’s
               lesson), creating room for experimentation from which we all might learn (Kalamazoo), and serving as a check against hasty
               missteps at the federal level (the tragedy of Buck and the path to Brown). The framers designed our Constitution with ordinary individuals, their liberties, their right to self-governance, and their
               need to feel connected to their institutions in mind—and federalism was a key part of that plan as well. Federalism allows
               more people more ways to exercise their democratic muscles, feel ownership in our republican institutions, and grow attached
               to them. And it is through this active participation in our government that we learn and pass along from generation to generation
               the habits required to sustain our democratic experiment.
            

            
            In our federal government, fewer than six hundred people in a land of more than 300 million can serve as an elected official
               at any given time. Running for federal office has never been cheap, either; just ask William A. Clark about his Senate race
               in Montana in 1899. These days, a winning campaign for the U.S. House of Representatives costs on average $2 million, one
               for U.S. Senate over $15 million.119 Yes, there are plenty of opportunities to serve as a federal employee or contractor. But many of those jobs are in Washington, D.C. And, yes, you can comment on some of the rules our many federal agencies propose. But who except powerful interests with lawyers and lobbyists can afford to spend their time scouring the Federal Register for “notices of proposed rulemakings”? And how many among us really think that taking the trouble would make a difference anyway? Today, 33 percent of proposed federal agency rules don’t garner a single public comment; close to 80 percent are the subject of ten or fewer public comments.120

            
            By contrast, there are almost countless ways to participate in state and local government. It’s not just that there are vastly
               more elected positions available (more than 500,000).121 Citizens can attend meetings in person—school board, city council, you name it—and stand before local officials and make
               their voices heard. Don’t like the local tax increase; the plan to rezone your neighborhood; your public school’s curriculum?
               You can say so directly to the people responsible. You can also serve part-time and on a volunteer basis. For example, like
               many other cities, Baltimore has a Civilian Review Board that reviews complaints against police officers; Collingswood, New
               Jersey, has a Historic Preservation Committee tasked with preserving the town’s architectural history; Winston-Salem, North
               Carolina, has a Youth Advisory Council to serve as a conduit between youth and the city’s government.122

            
            The very existence of state and local groups like these demonstrates respect for individuals, their wisdom, and their capacity
               to govern themselves. They also help instill essential democratic virtues: how to listen as well as speak, to compromise as
               well as win or lose, to lead as well as follow, to make rules as well as accept those others have made. By participating in
               democratic processes, we come to appreciate their value. As Alexis de Tocqueville put the point long ago, “local assemblies
               of citizens constitute the strength of free nations. Town-meetings are to liberty what primary schools are to science; they
               bring it within the people’s reach, they teach men how to use and how to enjoy it.”123

            
            The power and benefits of this kind of civic participation are demonstrable. Some years ago, a study about jury service found
               that citizens who serve as jurors are more likely to vote after their service.124 Another found that “the experience of consequential face-to-face talk” during jury service helps “make private individuals into public citizens by reinforcing their confidence in fellow citizens and public institutions.”125 Still another and even more local study at the University of Northern Colorado found that students involved in at least one
               campus organization are more likely to consider the university a community; “in short, it seems that to feel connected to
               the big,” it helps “to be active in the small.”126 None of these findings or countless others like them would have come as a surprise to our forefathers. Through our Constitution’s
               federal structure, they sought to bring people “constantly into contact, despite the instincts which separate them,” by “giv[ing] each part of the land its own political life so that there should be an infinite number of occasions for the
               citizens to act together and so that every day they should feel that they depended on one another.”127

            
            When Tocqueville traveled across America in the 1830s, he was astonished by the bustling energy of our democracy. But his
               optimistic portrait came with worries, too. Over time, Tocqueville feared, Americans might find themselves increasingly absorbed
               in their individual pursuits and well-being, rather than committed to participating in public life with their fellow citizens.128 If those conditions took hold, he feared, a new form of despotism—one which feeds on the isolation of individuals—could find
               a hospitable environment: After all, he noted, “despotism . . . is never more secure of continuance than when it can keep
               men asunder.”129 Into the vacuum formerly occupied by an active citizenry, Tocqueville foresaw the possibility of a paternalist central government
               emerging, one that “is alone responsible for securing their enjoyment and watching over their fate,” one that would “entirely
               relieve them from the trouble of thinking and all the cares of living.” In its final form, Tocqueville envisioned a government
               that:
            

            
            
               extends its embrace to include the whole of society. It covers the whole of social life with a network of petty, complicated rules that are both minute and uniform, through which even men of the greatest originality and the most vigorous temperament cannot force their heads above the crowd. It does not break men’s will, but softens, bends, and guides it; it seldom enjoins, but often inhibits, action; it does not destroy anything, but prevents much from being born; it is not at all tyrannical, but it hinders, restrains, enervates, stifles, and stultifies so much that in the end each nation is no more than a flock of timid and hardworking animals with the government as its shepherd.130

            

            As Tocqueville understood, our republican experiment faces danger when people feel isolated from their fellow citizens and
               unable to effect change in their daily lives; when they become so fearful of the consequences of stepping into public life
               that they prefer to do as they are told and go unnoticed; when decisions are made by a distant few rather than in institutions
               closer to the people and accessible to them.
            

            
            Cautionary signs stand before us. Open the newspaper on any given day and you may see headlines like “Why Does No One Vote
               in Local Elections?” or “In the U.S., Almost No One Votes in Local Elections.”131 Today, only about 27 percent of eligible voters participate in municipal elections,132 and “recent results suggest it’s slowly becoming even worse.”133 In 2021, New York City witnessed the lowest turnout in its mayoral election in nearly seven decades. A few years earlier,
               only about 27 percent of voters participated in Philadelphia’s mayoral election.134 Nor are these cities outliers.135 And “the numbers get even worse as you go down the ladder to county, school board and special elections.”136

            
            A nonprofit foundation conducted a series of focus groups of millennials to explore the reasons for these developments. One
               common answer? “Many participants view[] local government as an afterthought at best.”137 It’s not just millennials, either. “Voters may just need more reason to care,” one article concluded, citing a poll of Los
               Angeles residents finding that “many would get more involved . . . if they thought it would make any difference.”138 Meanwhile, more than 60 percent of respondents in a 2012 Pew Research Center poll stated that the federal government controls
               too much of daily life.139

            
            Contrast many of today’s findings about participation and interest in local government with the enthusiasm Tocqueville witnessed. He saw New England towns that “partition[ed] municipal power among a great number of citizens,” “scatter[ing] power in order to interest more people in public things.”140 He observed with admiration that “Americans of all ages, all stations in life, and all types of dispositions are forever
               forming associations.”141 The sum total of public life inspired loyalty and attachment to fellow citizens, town, state, and nation: individuals saw
               something that they were a “part of and that [was] worth [their] trouble to seek to direct.”142

            
            That final observation may hold the key. To sustain our republican experiment, to avoid the fate so many other democracies
               have suffered and Tocqueville feared for ours, participation in self-government must be both practically possible and worth
               the trouble. We must feel invested in our republican enterprise and learn the habits that enable it to endure. Federalism
               is not the be-all, end-all answer. But it’s hard to argue with a recent report about what some observers, including the surgeon
               general, have called our nation’s “loneliness epidemic” (more on that in chapter 5). It concluded that “we are long overdue
               for a rethinking of our responsibilities to others and our collective well-being, for reminders of an idea that was central
               to our founding and is at the heart of many great religious traditions: We have commitments to ourselves, but we also have
               vital commitments to each other.”143 It’s hard not to wonder, too, whether an important part of that conversation should include asking whether, as a nation,
               we afford our families, friends, neighbors, and local communities enough opportunity to participate in deciding how we live.
            

            
         
         
      
   
      
      
      
         
            Chapter 3
Bureaucracy Unbound

         
         
            No public business of any kind could possibly be done at any time, without the acquiescence of the Circumlocution Office. . . .
               If another Gunpowder Plot had been discovered half an hour before the lighting of the match, nobody would have been justified
               in saving the parliament until there had been half a score of boards, half a bushel of minutes, several sacks of official
               memoranda, and a family‐vault full of ungrammatical correspondence, on the part of the Circumlocution Office.
            

            —Charles Dickens1

         

         
            Casey the Rabbit and Hemingway’s Six-Toed Cats

            Marty Hahne was eight years old when he found a book about Harry Houdini at a garage sale. Soon, he was hooked. He read the
               book “cover to cover” and began making “monthly trips to the magic shop.” Within a few years, Marty began offering his own
               shows. After college and stints working on cruise lines, he realized that magic was his calling and settled down to “his first
               love” of “entertaining family audiences.”2 Somewhere along the way, Marty acquired a rabbit for his show; at one point there was Charlie, and then came Casey, a three-pound Netherland dwarf rabbit. The rabbits were the source of all the trouble. 

            
            In 2005, a woman with a badge approached Marty after he finished a children’s show at a local library in Missouri. As Marty
               later recounted to The Washington Post, “She said, ‘Show me your license.’ And I said, ‘License for . . . ?’ . . .   She said, ‘For your rabbit.’ ” Marty was perplexed:
               “I told her I could understand needing a license if I was using tigers, but I was using a bunny rabbit, a three-pound bunny
               rabbit.”
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            It turned out that the woman was an agent from the U.S. Department of Agriculture.3 Many years earlier, Congress had passed a law requiring, among other things, dealers of certain animals intended for research
               to secure a federal license.4 Of course, Marty had no designs like that for Charlie or Casey. But by the time the agent approached him, Congress had amended
               the law. Now the law required “exhibitors,” such as “carnivals, circuses, and zoos,” to apply for and receive a license, too.5

            
            You might wonder what any of that had to do with Marty. His local magic shows weren’t exactly in the same league as carnivals, circuses, or zoos. Still, agency officials responsible for enforcing the law had issued their own detailed set of rules. And the rules defined “exhibitors” to include not just carnivals, circuses, and zoos, but also “animal acts” and “educational exhibits.” So however one might read the statute itself, the agency’s rules appeared to require even a small magic-show business like Marty’s to meet federal licensing demands.6

            
            Duly chastened, Marty applied for and received a federal license for his rabbit. As part of the process, he had to submit
               to surprise inspections of his home, and if he took the rabbit out of town for an extended period, he had to send his itinerary
               to the agency.7 Apparently, Marty’s first home inspection—at which the inspector wielded a hefty guidebook—didn’t go well. Casey’s travel
               cage was missing stickers reading “live animal”; it was also missing other stickers with arrows pointing up to show how to
               carry the cage.8 Marty told the inspector that he already knew how to carry the cage—by the handle on top. The agent was not amused, so Marty
               asked how to procure the stickers. The inspector said the agency would send a few. Sometime later, a box of 200 showed up.9

            
            After Hurricane Katrina in 2005, federal regulators decided to revise their rules.10 Congress hadn’t changed the law in any relevant way. But after more than four years of planning, the agency published new
               rules requiring animal exhibitors to develop disaster contingency plans. Those plans had to identify potential emergencies;
               outline tasks to be carried out in response to them; identify a chain of command to fulfill those tasks; and “address how
               response and recovery will be handled in terms of materials, resources, and training needed.”11

            
            Again, Marty dutifully complied. With the help of a disaster management expert, he drafted a 28-page contingency plan for
               Casey. The expert thought the plan “pretty short” given the agency’s requirements. Even so, the plan covered everything from
               chemical leaks and floods to tornadoes and heat waves.12 Meanwhile, Marty reached out to agency officials wondering why he—a one-man act—needed a written, agency-approved contingency plan for his rabbit when he already had one. “It is called common sense,” as he told a reporter. “We live in Missouri. We have tornadoes here, so we have a safe room in our basement. I told the [agency] supervisor that I spoke with that, if there is a tornado, my 12-year-old Chihuahua—she’s our baby—is first in, then the cats and, if there is time, the rabbit.” That didn’t sit well with the agency. “The supervisor told me that the rabbit, being the only licensed animal, is the most important in their eyes.” 

            
            In the end, Marty seemed pretty resigned to it all, lamenting to one reporter that “I always thought I had a fun, easy job,
               and I would never have to worry about the government bothering me about it. But our government has gotten so intrusive, their
               tentacles are everywhere.”13 Well, maybe not quite everywhere. It turns out that if Casey had been an iguana, say, none of this paperwork would have been
               necessary under agency rules. Nor would Marty have needed a license or a contingency plan if he had raised Casey with the
               intent of boiling him for stew—animals raised for food are excluded from those requirements.14 As Marty put it to the inspector, “You’re telling me I can kill the rabbit right in front of you, but I can’t take it across
               the street to the birthday party” without a license?15

            
            It’s not just pet rabbits that can prove troublesome. For years, Ernest Hemingway lived in Key West, Florida.16 There, he produced some of his most famous works, including For Whom the Bell Tolls. Today, his old home is a museum, famed not only for its prior inhabitant but also for its six-toed cats. Dozens roam the
               property and can be found lounging in the garden or nestled in furniture.17 Some say the cats are descendants of Hemingway’s own six-toed cat named Snow White.18 It seems that feline had been a gift from a ship’s captain, sailors’ legend having it that six-toed cats bring good luck.19

            
            In a nod to Hemingway’s own tradition, the museum names its cats after famous people. There’s been a Marilyn Monroe, a Cary
               Grant, a Grace Kelly.20 By all accounts, the cats are loved and well cared for. A local veterinarian tends to their medical needs, and a cemetery on the grounds has gravestones bearing the names of the departed.21 When Hurricane Irma hit Key West, staff members remained at the museum to care for the cats.22 Visitors love them. “Hemingway gets you here the first time,” one repeat tourist reported. “But the cats keep us coming back.”23
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            For years, the cats kept federal officials coming back as well. During a visit in fall 2003, an official from the U.S. Department
               of Agriculture issued the same message to museum staff that Marty received: the museum needed a license to keep its cats.
               What’s more, the agent said, the cats should be confined to cages or individual shelters for their safety.25

            
            The museum staff recoiled. The cats had lived good lives roaming the property for more than forty years. A number were over
               nineteen years old at the time. Caging them, the staff worried, would amount to nothing short of animal cruelty.26

            
            Months later, the federal agent returned with more suggestions for cat “containment.” Apparently, the museum needed to hire
               a night watchman for the cats. Or reduce the number of cats. Or increase the height of the historic brick wall that surrounded
               the property (something the museum, a National Historic Site, could not do because of another agency’s rules).27

            
            More months went by. The federal agent returned again, this time with her supervisor. The pair informed museum staff that
               “containment” remained an issue. Because the existing wall couldn’t be altered, they suggested adding a “hot wire” to the
               top to shock cats attempting to leave the property.28 That proved a disaster. As CBS News reported, “cats apparently hunker down when they get in the shock zone. A Hemingway cat
               got burned. The Hemingway Home staff says the [agency] should’ve known better. After all, they claimed to be the experts.”29

            
            As the saga unfolded, the museum applied for a license. But agency officials told the staff that their application was being
               canceled—and that the museum would have to wait for six months to file a new one. In the meantime, officials reportedly warned
               the museum that it could face fines of $200 a day for each cat on the property, amounting to some $10,000 daily.30

            
            The museum filed an appeal with the agency, but the agency declined to set a hearing. So the museum started over again and
               filed a new application. The agency rejected that application, too, this time because it wasn’t “filled out correctly.” Undaunted,
               the museum filed a third application.
            

            
            In connection with that third application, a federal agent conducted another inspection. This time, the agent’s report did not focus on “containment” as the primary issue but suggested measures like building elevated “resting surfaces” for the cats. The museum agreed to make the changes. But after a cat escaped from the property and died, the agency once again refused to grant the museum a license. The agency also informed the museum that fines were accruing and that it was considering confiscating the cats.31 “I can’t imagine,” the museum’s lawyer noted at one point, “why the federal government would have an interest in a handful
               of local cats.”32

            
            Somewhere in the middle of it all, the agency asked People for the Ethical Treatment of Animals (PETA) to assess the situation.
               But it seems that assessment didn’t exactly help the agency’s case. “What I found,” the PETA inspector reported, “was a bunch
               of fat, happy and relaxed cats.”33 Federal agents conducted their own undercover surveillance, too, sometimes posing as tourists and surreptitiously photographing
               the cats. The New York Times reported that one photo depicted a cat sitting harmlessly on the pavement, accompanied by a caption reading “Picture of six-toed
               cat taken in restaurant/bar at end of Whalton Lane and Duval. May or may not be a Hemingway Home and Museum cat.”34 Agents allegedly even rented a guesthouse bordering the museum and asked the owner for a room with windows overlooking the
               museum so they could videotape the activities.35 “It just got insane,” the museum’s lawyer commented to the Times. “The agents are coming down here on vacation, going to bars and taking pictures of cats.”36

            
            The whole ordeal dragged on for five years before the agency granted the museum a license after it made a few modifications
               to the property.37 In an effort to forestall future disputes with the federal government, the museum proceeded to file its own lawsuit in which
               it challenged the agency’s oversight authority. While the law Congress adopted clearly required zoos and carnivals to secure
               a federal license, the museum argued, nothing in the law permitted the agency to impose licensing rules on a historical site
               that happened to care for cats. A federal appellate court hearing the case acknowledged the museum’s “somewhat unique situation”
               and “sympathize[d] with its frustration,” but in the end deferred to the agency’s expansive interpretation of its licensing
               authority under the law (more on that kind of deference later in the chapter).38 In all, the museum reportedly spent at least $200,000 dealing with agency officials and their animal regulations. No word on how much the episode cost taxpayers, but CBS News documented fourteen trips by agents and a $17,000 cat evaluation.39

            
         
         
            The Trouble with Schoolhouse Rock!

            Remember the Schoolhouse Rock! videos? There’s one with a cartoon figure of a bill sitting on the steps of Capitol Hill explaining how our federal legislative
               process works: the committee debates, the votes in the House of Representatives and the Senate, the need for the president’s
               signature or a veto override.
            

            
            It’s a wonderful introduction to our system of government. But for all the video gets right, there’s an anomaly at its core.
               The video follows the progress of a long-languishing bill designed to require school buses to stop at railroad crossings.
               At last and with much pride, the bill finally succeeds in becoming a law.40 As it happens, though, we have no specific federal law like that. Instead, we have an agency rule, one issued by the Department
               of Transportation and buried deep within the Code of Federal Regulations (Title 49, Section 392.10, to be exact).41

            
            Casey the rabbit, the Hemingway cats, and the truth about Schoolhouse Rock! illustrate another notable feature of our law today. Not only have the last few decades witnessed a shift in power from local
               to federal authorities, but even within Washington a dramatic transfer of power has taken place from elected representatives
               to unelected agency officials. These days, federal agencies don’t just enforce the laws Congress writes; they also engage
               in activities that look a lot like legislating and judging. In important ways, all three of the powers Madison and the founders
               took care to separate have become commingled in agency hands.
            

            
            Start with the agencies’ quasi-legislative powers. Today, executive officials regularly issue sweeping rules like those Marty
               Hahne and the museum encountered.42 Some, of course, are the result of directives straight from the top; President George W. Bush’s administration implemented limits on federal funding for human embryonic stem cell research, while President Barack Obama’s administration issued the Deferred Action for Childhood Arrivals policy that reshaped immigration enforcement priorities.43 Both policies made front-page news. But the vast majority of executive branch decisions are not like that. They may be deeply
               consequential for thousands or millions of people, but they do not attract the kind of public attention that might sway elections.
               Just ask Marty.
            

            
            Increasingly, too, these rules are produced without effective presidential oversight. As Judge Neomi Rao, who once headed
               the Office of Information and Regulatory Affairs, has explained, “a single bureaucrat can at times exercise an authority that
               exceeds that of a member of Congress. . . . Meaningful burdens can be imposed by regulations that do not reach the threshold
               for [this Office’s] review or even consideration by an agency head or other political official.”44 A report by the Pacific Legal Foundation found that 71 percent of the nearly 3,000 rules issued by the Department of Health
               and Human Services between 2001 and 2017 were issued by lower-level officials rather than Senate-confirmed agency leaders;
               at the Food and Drug Administration the figure was 98 percent.45 Hundreds of those regulations were deemed “significant” by the Office of Management and Budget, and, according to Senate
               testimony by one of the report’s authors, “the FDA’s own estimates found that the 23 most economically significant rules issued
               by non-Senate-confirmed employees have had a combined cost of $17.7 billion.”46

            
            The sheer scale of agency output is staggering. Remember all those laws we saw in chapter 2 that Congress passed in the 1960s
               and 1970s? Many of them authorized the creation of powerful new federal agencies with vast new powers; federal regulatory
               output has exploded ever since. Take one recent year by way of illustration. In 2015, Congress adopted about one hundred laws.47 The same year, federal agencies issued 3,242 final rules48 and published another 2,285 proposed rules.49

            
            Today, forest rangers operate with thick books of rules.50 Makers of ketchup, peanut butter, vodka—you name it—contend with rules that regulate down to the smallest detail. Ketchup must have a pH of 4.2 +/− 0.2 at certain stages of its formulation, and peanut butter may not have a fat content that exceeds 55 percent. Even the way the fat content is measured is closely regulated—it must be measured according to the rules “prescribed in Official Methods of Analysis of the Association of Official Analytical Chemists, 13th Ed. (1980).”51 But good news for vodka aficionados: officials recently amended rules that once required vodka to be “without distinctive
               character, aroma, taste, or color.”52

            
            You might ask how we got so recently and so quickly to a point where unelected bureaucrats can make so many legally binding
               rules covering so many aspects of our lives. Well, the story’s complicated. Small pieces of it fill long books, and we cannot
               begin to capture it all. But even a quick glimpse back tells quite a tale.
            

            
            Not long after the Constitution’s ratification, Congress took up a debate about the new nation’s postal system.53 Around 75 post offices and 2,400 miles of postal roads already existed—and in a nod to the new nation’s view of the importance
               of the affair, Benjamin Franklin had been named the country’s first postmaster general.54 One of the questions Congress faced concerned where to site a number of new postal routes.55 Should the route from Taunton to Newport go through Warren and Bristol or some other towns? How about the route from Baltimore
               to Hagerstown?56 One congressman, Massachusetts’s Theodore Sedgwick, found the whole affair silly. Why not, he proposed, simply appropriate
               funds for roads “by such route as the President of the United States shall, from time to time, Cause to be established”?57

            
            You might think that an eminently sensible solution. But some congressmen (including James Madison, no less) protested that
               the proposal would improperly delegate legislative power to the executive branch.58 One insisted that the Constitution required the government to be “administered by Representatives, of the people’s choice; so that every man, who has the right of voting, shall be in some measure concerned in making every law for the United States.”59 Another observed sarcastically that, if the proposal succeeded, he would advance another that would “save a deal of time
               and money,” for “if this House can . . . leave the business of the post office to the President, it may leave to him any other
               business of legislation; and I may move to adjourn and leave all the objects of legislation to his sole consideration and
               direction.”60 In the end, the Postal Act of 1792 gave the postmaster discretion on many fronts, but it also contained a long and dreary
               recitation of postal routes.61

            
            Today, the postal route debate seems a world away. Few think the Constitution requires Congress to decide details like that.
               Surely, too, our agencies have much to offer when it comes to advising Congress about making new laws and administering old
               ones. But the episode does offer some sense of how far we have traveled from the debates of Madison’s day to our own. In Article
               I of our Constitution, the People vested “All” federal “legislative Powers . . . in a Congress.” A few decades after the postal
               route debate, Chief Justice John Marshall wrote for the Supreme Court that this assignment means “important subjects” must
               be “entirely regulated by the legislature itself,” while Congress may leave “details” (like postal routes) for other officials
               “to fill up.”62 For years, the Supreme Court described the principle that Congress “cannot delegate legislative power” to executive branch
               officials as “vital to the integrity and maintenance of the system of government ordained by the Constitution.”63

            
            But it has been decades since our courts have done much to enforce that rule. And perhaps thanks in part to that omission,
               the pendulum has swung toward far-reaching delegations of legislative authority to agency officials. These days, Congress
               sometimes leaves agencies to write legally binding rules with little more guidance than “go forth and do good.”64 Laws tell agencies to regulate as “the public interest, convenience, or necessity” requires; others task them with setting
               “fair and equitable” prices; still others authorize agencies to determine “just and reasonable rate[s].”65 One law that made its way to the Supreme Court recently even leaves the nation’s chief prosecutor more or less free to decide for himself what kind of criminally enforceable registration requirements should apply to about half a million people.66 Thanks to broad delegations like these, agencies can write, change, and change again rules affecting millions of Americans—all
               without any input from Congress.
            

            
            While he was an early advocate for administrative power, Justice William O. Douglas explained that later in life he came to
               “realize[] that Congress defaulted when it left it up to an agency to do what the ‘public interest’ indicated should be done.
               ‘Public interest’ is too vague a standard to be left to free-wheeling administrators. They should be more closely confined
               to specific ends or goals.”67 But that wish, too, seems now a world away. If laws governing major facets of our society were once largely the work of elected
               representatives and the product of democratic compromises, nowadays they often represent only the current thinking of relatively
               insulated agency officials in a distant city. It’s a result that, as Justice William J. Brennan, Jr., once observed, can pose
               a quandary: “Whereas the colonists challenged the king, today’s citizens may find it impossible to know exactly who is responsible.”68

            
         
         
            Powers United

            Here’s the thing, though. These days, federal agencies don’t just write and enforce legally binding rules. Often, they act
               as prosecutor and judge, too. So the same agency that sent agents to investigate the Hemingway cats isn’t just the same agency that wrote a legally enforceable rule effectively equating a small museum to a zoo. It’s also the same agency before which the museum had to appeal its case.
            

            
            Admittedly, if you are unhappy with an agency’s treatment of your case, and if you persist through all of its internal review processes, and if you have enough time and money, you can usually bring your complaint to federal court for review before an independent judge. But what are the chances of being able to endure
               and afford all that? Between 2010 and 2019, the Social Security Administration denied over 60 percent of disability applications,69 yet only about one percent of claims are decided on the merits in federal court according to recent data.70 And it’s hard to think that there are so few appeals because agency procedures are so unerring when news reports indicate
               that, in recent years, “federal judges considering appeals for denied benefits found fault with almost six in every ten cases.”71

            
            Don’t think this affects you? Professor Jonathan Turley has suggested that Americans today are “ten times more likely” to
               wind up in a case before an agency than a court.72

            
            So suppose you receive a citation from an agency official and want to appeal. The agency judge might wear a robe and sit behind
               a bench. But often he is just another agency employee. Tomorrow, he could be transferred to another post—perhaps writing rules
               or enforcing them. Or he might end up moving into and out of the very industry whose cases he’s responsible for passing upon.73 Or maybe, too, agency bosses will signal displeasure if he doesn’t rule according to their expectations: promotions might
               be lost, cases might be shifted to others.74

            
            Not long ago, The Wall Street Journal reported on a Securities and Exchange Commission (SEC) judge who “came under fire from [the agency’s chief judge] for finding
               too often in favor of defendants.” In the end, she retired.75 In other agencies, a director unsatisfied with a result reached by his administrative judges can have others—including himself—step
               in and retry the case.76 As a former president of the American Bar Association once observed, “so long as [an agency] judge has offices in the same
               building as the agency staff, so long as the seal of the agency adorns the bench on which that judge sits, so long as that
               judge’s assignment to the case is by the very agency whose actions or contentions that judge is being called on to review,
               it is extremely difficult, if not impossible, for that judge to convey the image of being an impartial fact finder.”77

            
            There’s more. The usual rules of evidence—including the rule against the introduction of hearsay—don’t always apply in agency
               adjudications.78 And private parties don’t always have a right to the discovery of relevant evidence.79 As Professor Philip Hamburger of Columbia Law School put it, “Whereas constitutional law has long given defendants evidentiary protections, the administrative tribunals . . . flip[] these around to give the government special advantages.”80

            
            Given all that, it perhaps comes as no surprise that agencies have an unusually strong track record before their own tribunals.
               From October 2010 to March 2015, the SEC won about 90 percent of its contested in-house proceedings compared to 69 percent
               of its cases in federal court.81 According to The Wall Street Journal, one SEC judge even warned individuals during settlement discussions that they “should be aware he had never ruled against
               the agency’s enforcement division”; the Journal’s analysis revealed that the judge had, in fact, found defendants “liable in every contested case he has heard.”82

            
            It’s not a story specific to any one agency. In 2015, a then commissioner of the Federal Trade Commission (FTC) gave a speech
               about the agency’s mandate to prohibit “unfair methods of competition.” He noted that, over approximately the last two decades,
               “in 100 percent of cases where the administrative law judge ruled in favor of the FTC staff, the Commission affirmed liability;
               and in 100 percent of the cases in which the administrative law judge found no liability, the Commission reversed”—a “strong
               sign,” the commissioner went on, “of an unhealthy and biased institutional process.”83 Meanwhile, a special master looking into Coast Guard proceedings reported on fishermen’s “common belief” that they stand
               “little or no chance of success” because administrative law judges (ALJs) and the agency “work hand‐in‐hand.” “This same sentiment
               was expressed to me,” the special master continued, “probably more graphically, by every lawyer, fisherman and fish dealer
               I interviewed who has had experience in appealing a case to a Coast Guard ALJ. With few exceptions, every Coast Guard ALJ
               decision I reviewed during this investigation upheld [the agency] on the issue of liability and the originally assessed penalty.”84

            
            Walk for a moment in Michael Biestek’s shoes. Imagine that you have applied for Social Security disability benefits. Imagine that you have proven that you suffer from serious health problems and cannot return to your old carpentry job. Imagine that the agency denies your benefits application and you appeal. Like many cases before a Social Security administrative judge, yours turns on whether a significant number of other jobs remain that someone of your age, education, experience, and with similar physical limitations, could perform. When it comes to that question, the Social Security Administration bears the burden of proof. To meet its burden, the agency offers the testimony of an agency contractor it calls a “vocational expert.” The expert asserts that there are 120,000 “sorter” and 240,000 “bench assembler” jobs nationwide that you could perform even with your disabilities. 

            
            But where did those numbers come from? The agency contractor says she relied on data from the Bureau of Labor Statistics and
               her own private surveys. But it turns out that the Bureau can’t be the source; the data it keeps aren’t so specific. The source—if
               there is one—must be the contractor’s private surveys. So you ask to see them. The contractor refuses; she says they’re confidential
               client files. You reply by pointing out that any confidential information can be easily redacted. But rather than order the
               data produced, the agency judge jumps in to say that won’t be necessary. Even without the data, the judge says, the contractor’s
               mere say-so warrants “great weight” and is more than enough evidence to deny your application. So your claim is dismissed based on the strength of what more or less amounts to secret evidence.85 (When Mr. Biestek’s case eventually reached the Supreme Court, Justices Ruth Bader Ginsburg, Sonia Sotomayor, and I dissented.)
            

            
         
         
            William Humphrey

            At this point you might ask: So what if all three major powers of government are often practically united in agency hands? Can’t at least our elected president oversee their work? After all, Article II of our Constitution vests the executive power in the president and makes him electorally answerable to “We the People.” As James Madison put it, the Constitution anticipates a “chain of dependence,” with “the lowest officers, the middle grade, and the highest . . . depend[ing] . . . on the president, and the president on the community”—all so that the “chain of dependence” “terminates in the supreme body, namely, in the people.”86

            
            It’s a nice theory. But over time, we have done much to sever Madison’s chain of dependence. It’s not just the result of the
               problems already discussed: the exponential growth of the executive branch and all the layers of bureaucracy now standing
               between a politically accountable appointee and the official who in practice calls the shots. Madison’s chain of dependence
               has also suffered because many “independent” agencies today (think alphabet soup: FTC, SEC, FCC, etc.) are, by statutory design,
               immune from normal presidential oversight. For that development, there may be many people to thank, but perhaps no one more
               than William Humphrey.
            

            
            In 1933, President Franklin D. Roosevelt took office after one of the largest landslide victories in U.S. history.87 By that time, Congress had already experimented with delegating vast powers to “independent” agencies. One of those agencies
               was the Federal Trade Commission, an agency President Woodrow Wilson helped create in 1914.88 The agency’s broad legislative mandate included, among other things, regulating “unfair” trade practices.89 By 1933, however, President Roosevelt considered the agency ripe for reform. Instead of providing expert conclusions free
               from politics, he thought the agency’s commissioners had become too friendly to business interests. In particular, one long-serving
               commissioner caught Roosevelt’s eye: William Humphrey. The President wanted him out.90

            
            That summer, the President wrote a letter asking Humphrey for his resignation. But Humphrey refused to go. Not exactly the model of an ascetic, apolitical expert, Humphrey had served in Congress (as a Republican) and worked in Washington, D.C., as a lobbyist for years. He was so well connected that he thought his old friends in Congress would protect him. But President Roosevelt wasn’t one to back down, either, and in October he sent a “brisk note” informing Humphrey, “you are hereby removed.” 

            
            Humphrey responded by retaining the services of William “Wild Bill” Donovan.91 Most famous for his later leadership of the Office of Strategic Services in World War II, Donovan was already a highly decorated
               veteran of World War I, a former crime-fighting federal prosecutor, and one of the nation’s leading lawyers.92 The pair argued that the FTC was supposed to be a body of experts insulated from politics.93 By law, a commissioner could be fired only for “inefficiency, neglect of duty, or malfeasance in office.”94 And the President’s discharge letter had not accused Humphrey of any of that. As Humphrey put it, “I feel exasperated that
               I should be removed for purely political reasons.” Humphrey fired off a furious letter to the President and set about filing
               a lawsuit. In the meantime, he continued to attend commission meetings and periodically filed demands for his unpaid salary.
            

            
            Even Humphrey’s death wasn’t enough to end his crusade. In 1934, his executor took over the case and sought Humphrey’s unpaid
               salary for his heirs. Eventually, the case made it all the way to the Supreme Court. Stanley Reed was the Solicitor General
               at the time, responsible for overseeing the government’s cases before the high court. Upon taking office, Reed visited with
               his boss, Attorney General Homer Cummings. Reportedly, Cummings advised Reed that “you are going to win some cases in the
               Supreme Court and you are going to lose some. For your first case, pick out one that you can win.” Reed chose Humphrey’s case.
               As Reed later explained, he thought it was a case that “couldn’t be lost,” even against so estimable an opponent as “Wild
               Bill” Donovan.95

            
            It’s easy to see why Reed thought as he did. Only a decade earlier, the Supreme Court had decided a similar case called Myers v. United States. It, too, had involved a federal official who claimed the President had wrongfully fired him in defiance of laws designed to protect his independence. The case was so similar to Humphrey’s that, by the time it reached the Supreme Court, the official at the heart of the suit was dead and the only question that remained concerned whether his heirs were entitled to his salary. In Myers, Chief Justice (and former President) William Howard Taft wrote a definitive decision vindicating Madison’s chain of dependence.
               Under the Constitution, he explained, the chain of command in the executive branch must run inexorably upward to the president
               and from him to the American people. Perhaps experts can play a valuable role in advising policy makers. But without the power
               to remove those serving under him, the Chief Justice wrote, a president cannot “discharge his own constitutional duty of seeing
               that the laws be faithfully executed.”96

            
            Despite that landmark precedent, Reed’s battle with Donovan didn’t go as planned. In May 1935, the Court sided with Humphrey’s
               executor in an opinion written by Justice George Sutherland (who, incidentally, Reed later succeeded on the Court).97 Justice Sutherland dismissed much of Myers as nonauthoritative dicta and described the FTC as an “administrative body” that acts “in part quasi-legislatively and in part quasi-judicially” and therefore “cannot in any proper sense be characterized as an arm or an eye of the executive.” As Justice
               Sutherland put it, the FTC’s commissioners are “called upon to exercise the trained judgment of a body of experts”; they are
               to “act with entire impartiality” and enforce “no policy except the policy of the law.” To operate effectively, Justice Sutherland
               continued, the commission must be free of the “coercive influence” of the president; any other result would threaten “the
               independence of a commission which is not only wholly disconnected from the executive department, but which . . . was created
               by Congress as a means of carrying into operation legislative and judicial powers, and as an agency of the legislative and
               judicial departments.”98

            
            For those who believed in the ideal of administrative agencies free from presidential oversight, Justice Sutherland’s opinion was “a thrilling triumph.” It “echoed down the corridors of the independent tribunals and administrative bodies of the government . . . throw[ing] a mantle of protection over a large group of public officers who are called upon to exercise independent judgment.”99 The victory was laced with irony, too. Justice Sutherland was not exactly known for his embrace of progressive philosophy.
               For his perceived hostility to the New Deal, some had derisively labeled him one of the “horsemen of the apocalypse.”100 But in the course of handing this particular defeat to President Roosevelt, Justice Sutherland endorsed a decidedly expansive
               view of agency authority.
            

            
            While the decision had its fans in some quarters, others had a hard time wrapping their heads around it. If the FTC wasn’t
               within the executive branch, in which of the Constitution’s three branches did it reside? How can an agency exercise “quasi-legislative”
               and “quasi-judicial” powers without having to follow the Constitution’s provisions governing the exercise of the legislative
               and judicial powers? And how can any agency do all that free of presidential oversight and thus electoral accountability to
               the American people? Robert H. Jackson, later appointed to the Supreme Court by President Roosevelt, reported that, though
               the case was “damn little” at one level, it “made Roosevelt madder at the Court than any other decision.”101

            
            Understandably so. President Roosevelt appreciated that the Court’s new approach threatened to leave agencies not only with
               largely free rein from Congress, but with little presidential oversight.102 As he put it in a 1937 report to Congress, “the practice of creating independent regulatory commissions” was “threaten[ing]
               to develop a ‘fourth branch’ of the Government for which there is no sanction in the Constitution.”103 Some even argue that President Roosevelt’s effort to pack the Supreme Court had a lot to with the Humphrey episode. As two
               journalists put it, “the President saw in the decision the most direct of all possible trespasses on his powers as Chief Executive;
               he was completely infuriated.”104

            
         
         
            “The First Important Step”

            The fusing of the three powers of our federal government into a “fourth branch” hasn’t been the doing of one party or another. It is a phenomenon that has progressed by degree year in and year out through one administration after another. President Richard M. Nixon, for example, oversaw such a massive growth of federal administrative power that his chief economic advisor remarked that “probably more new regulation was imposed on the economy during the Nixon administration than in any other presidency since the New Deal.”105

            
            Occasionally, too, objections have come from “both the left and the right.”106 Thomas Sowell, a conservative thinker, argued that “it is hard to imagine a more stupid or more dangerous way of making decisions
               than by putting those decisions in the hands of people who pay no price for being wrong.”107 David Graeber, a liberal academic and former leader of the Occupy Wall Street movement, warned of what bureaucracies do to
               the human spirit and reminded us that the rebellions of the 1960s were “first and foremost against bureaucratic authority;
               all saw bureaucratic authority as fundamentally stifling of the human spirit, of creativity, conviviality, imagination.”108 More humorously, President Harry S. Truman once grumbled that “I thought I was the president, but when it comes to these
               bureaucrats, I can’t do a damn thing.” On getting ready to hand over the keys to the White House, he reportedly added about
               his successor, “He’ll sit here and he’ll say, ‘Do this! Do that!’ And nothing will happen. Poor Ike—it won’t be a bit like the Army.”109 Still, bipartisan criticisms like these have done little to slow the momentum.
            

            
            In the 1930s, influential academics, lawyers, and members of Congress on both sides of the aisle started expressing concern
               about this state of affairs, especially the “combination of judge, jury and prosecutor” functions in agency hands.110 In 1938, a committee of the American Bar Association (ABA) chaired by Roscoe Pound, a former dean of Harvard Law School,
               issued an influential report.111 The report cautioned that “the idea of checks and balances is inseparable from a well ordered society” and that “it is a
               mistake to think it an obsolete idea of the seventeenth and eighteenth centuries . . . something belonging only to a past
               era of small simple things.”112 Observing what was then transpiring in Europe, the report quoted an author who warned that:
            

            
            
               In some countries democracy has been brazenly cast aside. Elsewhere the rise of executive government has not overtly been
                  at the expense of popular control, but nevertheless the same general characteristics are discernible: administration is put
                  beyond democratic control. In the fascist countries executive government is freed of popular review by reference crudely to
                  principles of leadership . . . in other countries more subtly by reference to the importance of the expert in solving complex
                  problems.113

            

            The report did not shy away from what it thought of these developments. It called the idea of leaving so much responsibility
               to the “professed ideal of an independent commission of experts above politics and reaching scientific results by scientific
               means” a dream that bears “no correspondence with reality.”114 All forms of governmental power, the report argued, are susceptible to error and abuse and demand checks and balances. Nor,
               as the ABA committee warned in an earlier work, should we “have some 73 . . . courts in Washington, most of them exercising
               legislative and executive as well as judicial powers. A man should not be judge in his own case and the combination of prosecutor and judge in these tribunals must be relentlessly exposed and combated.”115

            
            After years of debate and deliberation around these concerns, Congress eventually passed the Administrative Procedure Act
               (APA) of 1946.116 The new law did not rein in broad legislative delegations to executive agencies. It did not impose substantive limits on
               agency rulemaking powers. It did not prohibit agencies from appointing their own adjudicators to decide cases brought by their
               own enforcement agents. And it did not ensure that agencies would be more meaningfully accountable to the president. Instead,
               the APA only and more modestly sought to bring procedural regularity to agency actions.
            

            
            For our purposes, three features of the APA are important. First, the law provides that agencies may exercise their “quasi-legislative” powers and announce new rules with the force of law only through the “formal” or “informal” rulemaking procedures outlined in the APA itself.117 In formal rulemaking, an agency must follow demanding “trial-like procedures.”118 In informal rulemaking, an agency typically does not have to attend to those niceties; instead, it must simply provide public
               notice of any proposed rule it intends to adopt, allow an opportunity for comment, and then offer a “concise general statement
               of [the] basis and purpose” of the final rule.119

            
            Second, the APA sets forth similar rules for the exercise of “quasi-judicial” powers by agency officials.120 Formal adjudication requires an “adversarial, trial-type process”: parties may present evidence and cross-examine witnesses,
               and cases are often presided over by administrative law judges, who enjoy a degree of independence.121 In informal adjudication, few APA procedural protections apply.122 These adjudications “vary substantially, ranging from ‘semiformal’ proceedings . . . to those . . . that are non-adversarial
               and procedurally bare.”123 What’s more, these proceedings may sometimes take place before agency officials who do not enjoy even the limited independence
               that administrative law judges do.124

            
            Third, the APA provides that those injured by an agency’s action can generally escalate their complaints to an independent
               judge in federal court.125 However, the role of judges in assessing agency actions is limited.126 They are authorized to ask questions only like: Did the agency follow the APA’s procedures? Are its decisions “arbitrary,
               capricious, [or] an abuse of discretion”? Are they “in accordance with law”? Can the agency show that its decision is supported
               by “substantial evidence”?127

            
            Congress adopted the APA unanimously, and some have claimed that it was enacted “in an atmosphere of happy accord.”128 But that unanimity masked a more subtle truth. Everyone was well aware that the APA’s ambitions were modest, and few imagined
               the law would supply a final and complete answer to the challenges posed by the growing administrative state.129 As the senior Republican member on the House Judiciary Committee put it, “we feel it is the first important step in the direction of dividing investigatory, regulatory, administrative, and judicial functions in Government agencies.” A Democrat expressed much the same sentiment, calling the new law “merely the beginning” of reform.130

            
            Little of that further reform has materialized in the almost eighty years since the APA’s passage. Nor have even the law’s
               modest aspirations been fully realized. These days, the APA’s formal rulemaking and adjudication processes seem ancient relics.
               Agencies almost never use them.131 Why bother with formal processes when less demanding ones are available? We have seen, too, what adjudications can look like
               these days: some agencies almost always win before their own tribunals; some supervisors can replace administrative judges
               if they don’t like their decisions; some agency decision makers may move into and out of the industries they regulate; some
               agencies may even withhold critical evidence from litigants like Mr. Biestek.
            

            
            Increasingly, agencies do not even bother with the APA’s informal procedures. Instead, they rely more and more on “guidance
               documents.” In the APA, Congress exempted guidance documents from any procedural requirements on the theory that they wouldn’t
               carry the force of law, only provide helpful insight into the agency’s thinking. But because guidance documents are so easy
               to issue—an agency can more or less just type them up—their use has proliferated. Some say that, for any given agency, guidance
               materials now span 20, 40, or even 200 times the number of pages of promulgated rules.132 This may seem an insignificant development, except for the fact that both regulators and the regulated often treat guidance
               as binding, and many of these guidance documents are not easily available to the public. Reminiscent of the Hip Pocket Incident,
               some have been found only in the desk drawers of agency employees.133

            
            Time has been no more kind to the APA’s promise of judicial review. Yes, the APA generally permits individuals who exhaust
               internal agency proceedings to bring their complaints to court.134 But given the time and expense required to get to court, few cases make it that far. As two professors have explained, “Whatever legitimacy the Article III courts promise must seem like a distant mirage for the vast majority of immigrants, claimants, and others as they litigate in obscure hearing rooms, far away from the grandeur of the federal courts.”135

            
            Even for those who do manage to make it all the way to federal court, the APA’s original promise of independent judicial proceedings
               has often proved to be something of a mirage. Take the APA’s rule instructing judges to set aside any agency action that is
               “not in accordance with law.” From the nation’s earliest days, federal courts resolved any reasonable doubt about whether
               someone had violated a penal law in favor of the individual and against the government (“the rule of lenity”: more on this
               in chapter 4). Courts traditionally resolved doubts about a legal document’s meaning against the party who wrote it (contra proferentem).136 And our law generally respected the age-old principle that no one should be the judge of his own case (nemo judex in causa sua).137 As Chief Justice John Marshall put it, too, judges long took the view that “it is emphatically the province and duty of the
               judicial department to say what the law is” in the cases that come before them.138

            
            Over time, however, courts retreated from those traditional rules in favor of new ones that benefitted the government. Almost
               forty years after the APA’s adoption, for example, the Supreme Court decided a case called Chevron v. Natural Resources Defense Council.139 In its aftermath, some read the Court’s decision as requiring judges to begin deferring to an agency’s “reasonable” resolution of any legal ambiguity.140 So rather than resolving doubts about the law’s meaning in favor of individuals, rather than construing any ambiguities against
               those who write the rules, and rather than providing their own independent judgment of the law’s meaning, courts started allowing
               federal agencies to judge the meaning of the very laws that govern them. That’s what happened in the Hemingway museum case:
               the court there rejected the museum’s challenge to the agency’s rules by explaining that it considered itself obliged to defer
               to the agency’s interpretation of Congress’s governing statute.141

            
            In time, courts even began deferring to agencies when they changed their views about a statute’s meaning.142 One administration could read the law to mean one thing, the next could read it to mean something else altogether; the written
               law itself might not have changed a whit in between, and still courts would defer to the agency. Some scholars have argued
               that these deference doctrines are premised on a misreading of the APA and carry serious costs to rule-of-law values. As Judge
               Raymond Kethledge has put it, a final interpretation of the law by our judicial system is “both impartial and relatively predictable.
               But an agency’s often is neither.”143 Others have suggested that these deference doctrines can be reconciled with the APA and offer counterbalancing benefits.144 But whatever one’s view, a notable study has found that the impact of these doctrines can be profound: In cases where federal
               appellate judges found a statute ambiguous and applied Chevron deference, agencies won 93.8 percent of the time. By contrast, when judges expressly declined to apply Chevron deference and decided for themselves what the law means, the agency win rate dropped to 38.5 percent.145

            
            A similar story can be told about disputes over facts. The APA charges federal courts with reviewing agency decisions to ensure
               that they are supported by “substantial evidence.”146 That phrase was a familiar one around the time of the APA’s adoption.147 Courts had long examined jury verdicts under the same standard.148 Under its terms, a reviewing judge generally asks whether a reasonable fact finder could have come to the same conclusion
               the jury did given the evidence presented at trial.149 That deferential standard makes a good deal of sense when a judge is reviewing the work of a neutral jury with no stake in the outcome of a case. But isn’t it fair to ask whether that same standard is appropriate when assessing the work of an interested party to a dispute, one with incentives to find the facts in its favor? Just ask Michael Biestek, who lost his claim for disability benefits on the strength of little more than an agency contractor’s assertion that plenty of jobs were available to him—an assertion that itself rested on little more than claims about secret evidence. 

            
         
         
            A Marine Recruit and an Immigrant

            Just how toothless has judicial review of agency decisions become? Consider what happened to Kevin George and Pankajkumar
               Patel.
            

            
            Mr. George was a young recruit to the U.S. Marines Corps who left the military after doctors found that his service aggravated
               a preexisting mental illness. In time, Mr. George applied for service-related benefits. Agency officials at the Department
               of Veterans Affairs held him ineligible under an agency-created rule. Later, the agency was forced to admit that its rule
               couldn’t be reconciled with Congress’s long-standing statutory directions. At that point, Mr. George asked the agency to revisit
               its decision denying him benefits.150 After all, he observed, Congress has provided that a veteran may ask the agency “at any time” to correct administrative benefits
               decisions infected with “clear and unmistakable error.”151

            
            The agency refused to reconsider its decision. Yes, the rule the agency had relied on to reject Mr. George’s application for
               benefits was inconsistent with Congress’s statutory directives. And, yes, Congress had told the agency to correct any veteran
               benefits decision infected with a clear and unmistakable error. But, the agency said, its officials had correctly applied
               the agency’s (legally mistaken) rule when they initially decided Mr. George’s case.152 And, by that chain of logic, agency adjudicators reasoned, the agency had not committed a clear and unmistakable error worthy
               of correction. Ultimately, the Supreme Court agreed with the agency’s self-assessment, so Mr. George was out of luck. (Along
               with Justices Stephen Breyer and Sonia Sotomayor, I dissented).153

            
            If Mr. George’s case illustrates how deferential courts can be to agencies’ legal mistakes, Pankajkumar Patel’s case tells a similar story when it comes to their factual errors. Mr. Patel lived in the United States for decades. Together with his wife and three sons, he made his home in Georgia. As a young man, Mr. Patel had entered the country illegally. But eventually he sought to make that right by applying for lawful permanent residency. Under the law, the Board of Immigration Appeals generally enjoys discretion to grant relief in cases like Mr. Patel’s.154 But an applicant is not eligible for relief if he has, among other things, “falsely represent[ed] . . . himself . . . to
               be a citizen of the United States” to obtain a “benefit under . . . State law.”155

            
            That last feature of the law, agency officials argued, posed a problem for Mr. Patel. At some point, it turned out, Mr. Patel
               had applied to renew his Georgia driver’s license and checked a box stating that he was a U.S. citizen. He tried explaining to immigration officials that it had been an innocent mistake; he hadn’t intended to falsely represent
               himself to anyone. In fact, he emphasized, there had been no need for him to lie about his immigration status to state authorities.156 Under Georgia law, he was entitled to receive a driver’s license without being a citizen, and state authorities had not found
               him guilty of misleading them.157 Still, a federal immigration judge working at the Department of Justice found as a matter of fact that Mr. Patel had intentionally
               misrepresented his status to Georgia authorities and that he was therefore ineligible for discretionary relief and subject
               to deportation.
            

            
            Mr. Patel appealed the decision internally and then to a federal court.158 Much was at stake for him: the opportunity to remain with his family in this country, where he had lived for decades and
               made a life. Mr. Patel argued, in part, that the immigration judge’s decision rested on a clearly mistaken factual finding
               about whether he intentionally misled Georgia authorities, stressing again that he had simply checked the wrong box and had
               no incentive to lie. But the federal court reviewing his case ruled that even if the agency’s factual finding was gravely
               wrong, no judge had the power correct it—in fact, no federal judge had the power to even hear his case.159 In the end, by a vote of 5 to 4, the Supreme Court agreed with that assessment.160 (I was in dissent again.)
            

            
            The upshot? As one commentator put it, Mr. Patel’s request was a “simple one.” He wanted “a federal judge—someone who is not
               beholden to the same attorney general tasked with deporting him . . . to review the life-and-death decisions that immigration
               officials make every day in immigration court.” Instead, Mr. Patel found himself subject to removal from a country he had
               lived in for thirty years based on what might have been an agency’s factual mistake—one that no court could even review, let
               alone correct. Nor did the decision affect just him. Under the Court’s logic, that same commentator warned, “Thousands of
               immigrants like Patel will be locked out of court, forced to pay for the haphazard mistakes of harried immigration officials
               who will face no consequences.”161 And in case you wonder whether stories like Mr. George’s and Mr. Patel’s are unusual, the Supreme Court decided both cases
               within the span of a single month.
            

            
         
         
            “The Father of Public Administration”

            Where did this way of doing government come from? Many notable figures in our history have played important roles in the story.
               But if any one person deserves credit for getting the ball rolling, it might be Woodrow Wilson. As a young academic, Wilson
               wrote an article in 1887 that later helped earn him the nickname “the father of public administration.”162 In it, he argued for a new “science of administration” that would “straighten the paths of government.”
            

            
            Wilson had a model in mind for this “science.” But, he said, it had not “grown up” on “this side [of] the sea.” As he saw
               it, American political thinkers had spent too much time “dogmatiz[ing] . . . about the constitution of government” and too little time looking for ways to ensure government operates with the “utmost possible efficiency.”
               For his model of inspiration, Wilson looked to Europe. (Though not to Great Britain; it was apparently lousy at his “science
               of administration.”)163 Perhaps most of all, he admired Prussian bureaucracy.164 He believed that in Prussia “administration ha[d] been most studied and most nearly perfected.” And while he offered some words of caution about adopting the Prussian model wholesale—“We should not like to have had Prussia’s history for the sake of having Prussia’s administrative skill”—Wilson believed its administrative model could and should be “Americanize[d].”165

            
            There was just the small matter of the Constitution. The founders’ carefully wrought system of checks and balances seemed
               to foreclose a regime that would place so much power in one set of (unelected) hands. Wilson acknowledged the problem but
               surmised that if the members of the Constitutional Convention could be reunited in his day, they would be “the first to admit
               that the only fruit of dividing power had been to make it irresponsible.”166 “For Wilson,” as Professor Ronald J. Pestritto has explained, “the separation of powers, and all of the other institutional
               remedies that the founders employed against the danger of faction, stood in the way of government’s exercising its power in
               accord with the dictates of progress.”167

            
            What’s more, Wilson faulted the Constitution for trying to resolve too many questions by vote rather than by scientific judgment.
               To his eyes, the mass of the people were “selfish, ignorant, timid, stubborn, or foolish” and “rigidly unphilosophical.” In
               a democratic republic, “a truth must become not only plain but also commonplace before it will be seen by the people who go
               to their work very early in the morning.” Making matters worse, Wilson believed, was the fact that the right to vote was being
               extended to more and more Americans. Maybe the propertied men of the founding era could be trusted, but now? As he put it:
            

            
            
               To know the public mind of this country, one must know the mind, not of Americans of the older stocks only, but also of Irishmen,
                  of Germans, of negroes. In order to get a footing for new doctrine, one must influence minds cast in every mould of race,
                  minds inheriting every bias of environment, warped by the histories of a score of different nations, warmed or chilled, closed
                  or expanded by almost every climate of the globe.168

            

            Wilson’s views on this topic weren’t confined to a single article; they suffused his writings.169 In his diary, for example, he complained that “universal suffrage is at the foundation of every evil in this country.”170 And over the course of his career, he opposed female suffrage, supported Jim Crow laws, and tolerated segregation by his
               cabinet secretaries in their departments.171

            
            To Wilson, the answer to the United States’ governance problems lay in new administrative structures largely insulated from
               democratic influence, ones that would “deliver us from the too great detail of legislative enactment” and “give us administrative
               elasticity and discretion.”172 As Professor Pestritto has explained, Wilson sought the creation of new authorities that would “see[] to the daily rulemaking
               and regulation of public life.” “Administration, after all, is properly the province of scientific experts in the bureaucracy;
               the experts’ competence in the specific technological means required to achieve those ends on which we are all agreed gives
               them the authority to administer or regulate progress, unhindered by the realm of politics.”173

            
            Wilson’s influence is hard to overstate. He attracted many powerful followers in the academy and among statesmen. Like many
               others, James Landis, who served as both dean of Harvard Law School and chairman of the Securities and Exchange Commission
               (more on him in chapter 7), became convinced that our “simple tripartite form of government” was “inadequa[te]” “to deal with
               modern problems.”174 Ultimately, Wilson himself led the movement to the White House, where he put his theories into practice by creating new independent
               agencies like the Federal Trade Commission that later caused President Roosevelt such trouble.175

            
            If Wilson’s ideas were highly influential, they were also pretty revolutionary. The founders knew that men are not angels
               and we are all individually prone to error.176 But their answer to that dilemma was very different from Wilson’s. In 1907, Francis Galton observed that at a county fair
               the average of all the entries in a “guess the weight of the ox” contest proved remarkably accurate. It beat not just nearly
               all individual entrants’ guesses but also those of “cattle experts.”177 Today, that observation is captured by the phrase “the wisdom of crowds.”178 That was the sort of wisdom the framers sought to capture in the representative democracy they built.
            

            
            What about efficiency? It’s not as if the framers failed to consider the need for efficient administration. They vested responsibility
               for enforcing the law in a single president rather than a committee in part for just this reason. Without having to consult others, they
               thought, a single president would enjoy the power—and be unable to hide from the responsibility—of vigorously enforcing our
               laws. But to the framers, the creation of laws called for a very different sort of leadership.179 Before asking a vigorous executive to enforce any new law, the framers thought a slow and careful process in order, one designed
               to protect minority voices and capture the wisdom of the people. Nor was the framers’ design just about optimizing decisional
               outcomes. As they saw it, the people have a right to make the rules governing their lives through their elected representatives. And any system of lawmaking that neglected
               this right would tend to invite contempt for the law itself to “steal[] into the hearts of the people.”180 In this nation, as the Declaration of Independence put it, government was to derive its just powers from the consent of the
               governed.
            

            
            What about Wilson’s idea that administrators can help us avoid the need for cumbersome lawmaking processes thanks to their
               unbiased, apolitical scientific expertise? As Justice Elena Kagan observed before assuming the bench, that notion “today seems
               almost quaint.”181 Really, it came to seem quaint pretty quickly. By the time President Roosevelt entered office in 1933, who really thought
               that Wilson’s Federal Trade Commission was stocked with apolitical trade policy savants rather than old political hands like
               William Humphrey?
            

            
            It’s easy to imagine the framers would have found Wilson’s thoughts on the subject pretty quaint, too. The framers acknowledged a few self-evident truths in our Declaration and the Bill of Rights. But beyond that, they knew, there lies a vast number of policy questions on which even reasonable and well-informed minds will disagree. Rather than build a government premised on the assumption that elites can and will apolitically discern for us all a single right answer to a particular policy question, the framers thought it safer and more consonant with human nature to proceed on an assumption that those who participate in government will be ambitious for power—and that their ambitions should not be efficiently unleashed but always checked and balanced.182 Giving us all a chance to participate, to reason and debate, to listen and learn, and to deliberate together, they also believed,
               promised to produce wise laws, ones more accommodating of different views, and ones more likely to enjoy wide respect and
               prove durable over time. And once more, the framers thought all that was nothing less than our inalienable right.
            

            
            None of this is to say that Wilson didn’t have a point. Ours is an increasingly complex world. But if Wilson diagnosed a problem, it’s fair to ask questions about the wisdom of his proposed
               cure. In 1945, Friedrich Hayek posed the same question Wilson had more than a half century earlier: “Who is to do the planning” for society? He offered a more nuanced answer: while acknowledging that experts have an important
               role to play in advising lawmakers and implementing the policies they select, Hayek insisted that the “scientific knowledge[]
               [that] occupies now so prominent a place in public imagination . . . is not the only kind that is relevant.” We should remember
               that another kind of knowledge is critical, too: “The knowledge of the particular circumstances of time and place. . . . We
               need to remember only how much we have to learn in any occupation after we have completed our theoretical training, how big
               a part of our working life we spend learning particular jobs, and how valuable an asset in all walks of life is knowledge
               of people, of local conditions, and special circumstances.”183

            
         
         
            “Rule by Nobody”

            In his 2011 State of the Union address, President Obama spoke of the growth of federal administrative agencies in recent years—and by implication the difficulty any president faces in trying to oversee it all. The President observed that we now have 12 different agencies that deal with exports and at least 5 responsible for housing policy. He added, “The Interior Department is in charge of salmon while they’re in fresh water, but the Commerce Department handles them when they’re in saltwater. I hear it gets even more complicated once they’re smoked.”184 Thinking the President had exaggerated, fact-checkers busily got to work. In the end, they rated his statement “mostly true”—but
               only because it “unders[old] the complexity.”185

            
            President Obama’s speech got big laughs.186 And at one level it is funny. But for ordinary people trying to navigate a federal bureaucracy—one that holds immense and often largely unreviewable
               power over important parts of their lives—the joke conveys a bitter truth. The director of the Immigrants’ Rights Clinic at
               the University of Chicago Law School, for example, told this story to The Hill about the steps she had to go through just to get an appointment for her client to be fingerprinted in connection with an
               asylum order. She started by filing a fingerprinting request with U.S. Citizenship and Immigration Services. After a month
               passed without a reply, she sent another request. Still nothing. So she called the agency hotline. They told her to call the agency’s local office in Chicago. When she did, that office said it had no power to schedule the appointment and directed her to the national processing center. When she reached out to that center, a representative referred her back to the agency hotline.
            

            
            Here’s what happened next:

            
            
               When I called the hotline again, I was told that no one was responsible for booking the appointments at the present time and
                  that I should call back in six weeks to see if new guidance had been issued. I asked to speak with a supervisor. I was told
                  that a supervisor would call me back in the next 42 days and that I should keep my phone with me at all times. If I missed
                  the call, I would have to start the process again.
               

               When the supervisor called weeks later, he said that I needed to contact my client’s deportation officer. I called the deportation officer, and he said he wasn’t responsible for making the appointments, either. When I begged for his help, he finally said that he would do me a favor—and he set up the appointment in less than five minutes. He ended the call with: “You know, any of those people you talked to could have set up the appointment.” 

            

            The lawyer concluded, “A system in which it takes four months to schedule an appointment isn’t just broken. It is barely a
               system at all.”187 David Graeber, describing his own bureaucratic odyssey, put it this way: “They set demands they insist are reasonable, and
               then, on discovering that they are not reasonable . . . conclude that the problem is not with the demands themselves but with
               the individual inadequacy of each particular human being who fails to live up to them.”188

            
            The academic and author Edwin J. Feulner, Jr., once argued that Hayek’s “greatest contribution lay in the discovery of a simple
               yet profound truth: man does not and cannot know everything, and when he acts as if he does, disaster follows.”189 We wouldn’t call our current state of affairs a disaster—though Mr. George and Mr. Patel might disagree. But maybe our society’s
               increasing deference to claims of bureaucratic expertise threatens something even more vital than our promise of democratic
               self-government or rule-of-law values: our nation’s respect for the individual—for the dignity that exists within each of us, whatever our quirks, warts, and failings—and our conviction that the individual’s
               inalienable rights may not be bargained away, even in the name of efficient public administration.
            

            
            Many years ago, a wise judge, Learned Hand, said that he would find it “most irksome to be ruled by a bevy of Platonic Guardians,
               even if I knew how to choose them, which I assuredly do not. If they were in charge, I should miss the stimulus of living
               in a society where I have, at least theoretically, some part in the direction of public affairs.”190 It’s a reflection that poses this question: What happens when we forget what that stimulus feels like; when we lose our appetite for participation in public life; when we become so accustomed to taking directions from a “bevy” of experts that we cannot imagine doing things any other way? For her part, Hannah Arendt answered that question with a warning, one about a world in which “there is nobody left with whom one can argue, to whom one can present grievances, on whom the pressures of power can be exerted. . . . [T]he rule by Nobody is not no-rule, and where all are equally powerless we have a tyranny without a tyrant.”191

            
         
         
      
   
      
      
      
         
            Chapter 4
The Sword of Damocles

         
         
            The value of a sword of Damocles is that it hangs—not that it drops.

            —Justice Thurgood Marshall1

         

         
            Bobby Unser in the Wilderness

            The San Juan Mountains tower over southwestern Colorado. They sit in a region of the Rockies renowned for its stark and varied
               beauty, with wildflower meadows, meandering creeks, and high mesas set against the backdrop of snow-covered summits.2

            
            Bobby Unser was one of the many outdoor enthusiasts who flocked to the area. For those too young to remember, Bobby was a
               legendary race car driver from a legendary racing family. His father, two uncles, three brothers, and children all competed.
               Altogether, the Unser family won the Indianapolis 500 nine times. Bobby was responsible for three of those wins, but those
               were only a fraction of his triumphs.3 Among other things, he regularly won the “most danger-filled race of all,” the annual Pikes Peak International Hill Climb,
               which winds up twelve miles of twisting roads to the top of one of Colorado’s most iconic mountains.4

            
            Bobby grew up in Albuquerque, New Mexico. His family moved there when Bobby was a toddler, and his father opened a gas station and repair shop along the famed Route 66.5 When his father retired, Bobby took over the business. Even after he became famous, Bobby continued to live in the area.6
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            One day in December 1996, Bobby set out from his ranch with a friend and fellow racer, Robert Gayton. They loaded two snowmobiles
               onto a trailer and headed across the state line to a spot in the San Juan range, intending to take advantage of the sunny
               day. Robert was a novice at the sport, so Bobby planned an easy trip to a nearby mesa. After a few practice spins by the parking
               lot, the friends headed out on a trail.8

            
            After they reached the mesa, the weather turned. As Bobby later recalled, “all of a sudden the wind came up, as it often does
               in that part of the world.” A ground blizzard ensued. Visibility dropped to near zero and the wind started howling, maybe
               sixty or seventy miles per hour.9 Quietly, Bobby worried for his friend: “Robert had never ridden before, so if he gets more than ten feet behind me, he’s
               probably going to die.”10 As the two struggled to find their way back to the parking lot, Robert drove off into a ravine and his snowmobile got stuck.
               The pair had little choice but to leave the machine behind and double up on Bobby’s.11

            
            Soon their luck turned from bad to worse. Bobby’s brand-new snowmobile began sputtering. “I [would] get it running for a little
               bit; it would run half a city block, maybe a block, and it would quit again, and each time it got to where it was harder to
               get started.” The two men, both skilled mechanics, struggled to keep the machine going. Finally, it died and darkness began
               descending. “We are in trouble, no question about it,” Bobby later recalled. The pair abandoned the second snowmobile and
               started walking down the mountain. “The direction has to be down,” Bobby thought, because “for sure we would die if we stayed
               in the high country.”
            

            
            Eventually, the men realized they were lost and unlikely to make it to safety that night, so they stopped to build a snow
               cave. They spent a long, cold night huddled there.12 When morning broke, they resumed walking. By then the snow was waist deep in places. Robert didn’t think he’d make it. Meanwhile,
               Bobby became sick; he vomited so much that he started bringing up blood. After a treacherous 18 hours, suffering from frostbite
               and dehydration, the men stumbled on a barn. Miraculously, it had a landline phone and they were able to call for help.13

            
            Rescuers found Robert’s snowmobile abandoned in the ravine. After making it back home and recuperating, Bobby started thinking about his own machine. It was, after all, brand new, and he had spent some $7,000 on it. Ultimately, he contacted officials of the U.S. Forest Service in Albuquerque for help locating it. Though they spent some time poring over maps together, they made little headway. In the end, an official told Bobby that he’d contact colleagues in the Colorado office who might be able to help. 

            
            Bobby met with the Colorado officials the next day.14 Together, they again hunched over maps. Bobby described it as a “pleasant afternoon.” But as things wound down, the mood
               changed. After they agreed on a likely spot where the snowmobile might be found, Bobby recalled that one of the officials
               “reache[d] under the table and pull[ed] out a pre-written ticket.”15 “And then they introduced themselves as being police officers for the National Forest Service.”16

            
            What the officials hadn’t told Bobby earlier was that they had been investigating him for violating a federal ban on the use
               of motor vehicles in a wilderness area.17 Back in 1964, Congress enacted the Wilderness Act to protect designated wilderness areas from certain uses. One such protected
               area is the South San Juan Wilderness, near where Bobby and Robert had left on their trip to the mesa.18

            
            Bobby had known all this and taken care to plan his trip across land where it was legal to snowmobile. If he and Robert had
               veered off course, he insisted, it wasn’t with an intent to trespass across protected wilderness; they had simply gotten lost
               in the storm. When officials told him that he had committed a crime, Bobby recalled, he couldn’t “believe this is even happening.”
               What particularly upset him was that the meeting had turned out to be something of a trap.19 And not just one with a civil fine attached; instead, officials charged Bobby with a federal crime—one that threatened him with up to six months behind bars.
            

            
            Quitting wasn’t Bobby’s style, though, and he decided to take his case to trial. The prosecution against him hinged on where the snowmobiles had traveled and were eventually found. But as the trial progressed, it became apparent that witnesses couldn’t agree. Ultimately, the trial judge found the “most credible” testimony came from one of the rescue team members. The judge then used a piece of wire to measure the distance on a map from the parking lot to the area the witness identified before concluding that, yes, Bobby had traversed protected land.20 On that basis, the judge found Bobby guilty and imposed a $75 fine.
            

            
            Most people might have left matters there. Not Bobby. He appealed to the Tenth Circuit (my old court), which had some serious
               concerns about the trial proceedings. Among other things, the court noted that the trial judge had pretty clearly “misread
               the scale of the map.” Still, the Tenth Circuit affirmed Bobby’s conviction, and that was that.21 Bobby estimated that by the end of it all, the government had spent $1 million to brand him a criminal and secure a $75 fine.
            

            
            Years later, he still spoke of the affair. “I’ve never been in trouble. I mean, I’m as clean a person as you could ever have.
               And yet to take a person like that and threaten to throw him in jail [and] ruin his career. . . .”22 In 2021, Bobby died at the age of 87 at his home in Albuquerque.23 He’ll forever be known as a legend in the world of racing. But because of one ill-fated trip, he’ll also be known as a federal
               convict.
            

            
         
         
            Three Felonies a Day

            Reasonable people can debate whether Bobby Unser deserved to be fined. But did he deserve to be charged criminally and face
               potential incarceration as a 62-year-old man, all for (possibly) blundering off course in a storm? Criminal law is “the heavy
               artillery of society.”24 A too-lenient penal code risks jeopardizing the safety of the community. A too-harsh one risks effecting a deep injustice
               on those it ensnares. As Professor Herbert Wechsler once wrote in making those observations, the criminal law’s “promise as
               an instrument of safety is matched only by its power to destroy.”25

            
            Once, our criminal laws were reserved for enforcing a relatively small number of pretty intuitive and widely accepted norms:
               do not kill, do not steal, do not rob, and so on; conduct, as the legal scholar Henry M. Hart, Jr., once put it, that deserves
               “a formal and solemn pronouncement of the moral condemnation of the community.”26 Today, we have strayed far from that ideal. It’s not uncommon these days to pick up a newspaper and read about a man who was imprisoned for not finishing the siding on his own home. Or a subway passenger who was handcuffed and booked for eating French fries in a subway station. Or individuals arrested for sharing food with the homeless in a public park. (“One of the police officers said, ‘Drop that plate right now,’ as if I were carrying a weapon,” one of the arrestees later said.)27 In Louisiana, a group of monks found out the hard way that making burial caskets without a license can lead to prison time
               (more on that in chapter 5).
            

            
            Increasingly, too, the police are called even when children misbehave. In chapter 1, we saw one such case that made its way
               to me while I served as a judge on the Tenth Circuit. A 13-year-old thought it’d be fun to disrupt class with a cascade of
               burps. His classmates howled with laughter, but the teacher was justifiably dismayed. In the past, the boy’s parents might
               have been called, the principal involved. Today? The teacher called authorities, who handcuffed and arrested the boy for the
               crime of “interfer[ing] with the educational process” in violation of state law.28 In other cases, teenagers have been handcuffed for violating a school’s dress code. Special education children have been
               pepper-sprayed for climbing on school furniture.29

            
            Are these examples outliers? Maybe. But maybe they point to a truth, too. If the “heavy artillery” of the criminal law was
               once largely reserved for addressing obviously morally culpable behavior, today it’s often applied to censure behavior that,
               if deserving of censure at all, used to be addressed through less forceful means—parental or community mediation or civil
               penalties. Looking at the growth of our criminal laws, Professor Douglas Husak estimates that 70 percent of adult Americans
               today have committed an imprisonable offense—many, maybe most, without even knowing it.30 That estimate might be conservative. The attorney and journalist Harvey Silverglate has argued that the average American
               now commits three felonies a day.31

            
            Just as criminal law was once reserved for relatively few and serious offenses, it was also once largely the province of state authorities. States were thought to possess general police powers, while the federal government enjoyed only a handful of expressly enumerated powers. At the nation’s founding, the first federal criminal statute contained fewer than fifty crimes (the exact number depends on how you count them).32 Now, as we have seen, some scholars peg the number of federal statutory crimes at more than 5,000. Many are rarely enforced,
               but without sunset rules like some states have (see chapter 7), they remain ominously on the books.
            

            
            All of this is relatively new as well. As a 1998 American Bar Association task force put it, “more than forty percent of the
               federal criminal provisions enacted since the Civil War have been enacted since 1970.” The task force found that development
               “startling.”33 But if it was startling in 1998, in the ensuing years the exponential growth of criminal law has come to seem almost commonplace.
               For all the claims about congressional languor we hear about on the news, Congress has been busy adding an average of 56 new
               federal crimes to the books every year.34
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            As in so many other areas, too, Congress has increasingly delegated its criminal lawmaking powers to executive agencies. Now,
               many criminal laws are not the direct product of elected representatives accountable to us; they’re the handiwork of agency
               officials. Remember the law Bobby Unser was alleged to have violated? Congress didn’t write it. Instead, Congress delegated
               to the Secretary of Agriculture the task of making “provisions for the protection” of certain federal lands. To find the provision
               that ensnared Bobby, you have to turn to a section deep within the Code of Federal Regulations: Section 261.16(a) of Title
               36 in Bobby’s day.35 Nor does anyone have a clue how many federal regulatory crimes are out there. As we have seen, the best anyone can do is
               guess that they number over 300,000.36

            
            To be sure, no one institution or group is responsible for the proliferation of our criminal laws. They have exploded at the
               federal level, but they have grown dramatically at the state and local levels as well. As we come to trust one another less,
               our fears lead us to demand more protections from one another. And with ever more criminal laws comes an ever-growing criminal
               justice bureaucracy to enforce them. As one scholar has described it:
            

            
            
               Enforcement of criminal laws requires resources at every step of the way—police officers to investigate and apprehend suspects,
                  prosecutors to bring them to justice, public defenders to represent the indigent, court reporters to record hearings, trial
                  judges to preside over the proceedings and sentence convicted defendants, probation officers to prepare presentencing reports
                  and supervise unincarcerated offenders, appellate judges to hear criminal appeals, an entire prison system to house convicted
                  offenders and defendants awaiting trial, a parole board to determine when an offender is ready for early release, a commission
                  to establish sentencing guidelines, and specialized bureaucracies for specialized crimes and crime-fighting programs.37

            

            Along the way, the number of federal prosecutors and police divisions has ballooned. According to the National Association of Criminal Defense Lawyers and the U.S. Chamber Institute for Legal Reform, “the ranks of federal prosecutors [have grown] from 1,500 in 1980 to roughly 7,500 today.”38 That’s a fivefold increase during a time span when the nation’s population didn’t even double.39 And while “most people have probably heard of the FBI, the Secret Service, and the DEA, . . . the truth is many [federal]
               regulatory agencies [now] have some law enforcement power.”40 The Department of Education, whose mission is to “promote student achievement,” once noted on its website that it has agents
               who “exercise full law enforcement authority—carrying firearms, taking sworn statements, applying for and executing search
               and arrest warrants.”41 And remember the agent who boarded John Yates’s boat? He was cross-deputized with the National Oceanic and Atmospheric Administration.
               Around the time of John’s arrest, that agency reportedly had more than one hundred full-time personnel with firearm and arrest
               authority.42 Before 1970, neither of these two agencies even existed in anything like their present form.
            

            
         
         
            One Out of Forty-Seven

            Not only have we adopted more criminal laws at an astonishing clip in recent years, but the punishments our criminal laws
               carry have also grown markedly. Beginning in earnest in the second half of the twentieth century, legislatures began to adopt
               laws that had, as Judge Jed Rakoff has noted, “two common characteristics: they imposed higher penalties, and they removed
               much of judicial discretion in sentencing.” Notable among these laws were statutes imposing mandatory minimum terms of imprisonment
               for certain crimes.43

            
            Today, sentencing changes like these can propel some sentences into the stratosphere. A defense attorney in Florida told The Economist that, looking at his clients’ prison terms, it appeared to him that the United States was conducting “an experiment in imprisoning first-time non-violent offenders for periods of time previously reserved only for those who had killed someone.” One of his clients who had been convicted of fraud was sentenced to 845 years. “I got it reduced to 835,” the lawyer said with a sigh.44 A group that looked across state prison systems found “a consistent upward trend in the amount of time people spend in state
               prisons” and that the “longest prison terms are getting longer.”45 Another group found that one out of every seven of those now incarcerated is serving a life sentence—more people in total
               than were serving any sentence in 1970. And while crime tends to be a “young man’s game,” 30 percent of those serving life sentences were found
               to be over the age of 55.46

            
            Thanks to developments like these, the United States is now a world leader when it comes to incarceration. Our incarceration
               rate is not only eight times as high as the median rate in western European democracies, it is higher than the rates found
               even in some of our closest competitors such as Turkmenistan and Rwanda.47 Like those of many states, federal prisons have been operating for years around or above 100 percent capacity.48 And those who emerge from our prisons often confront collateral consequences that haunt them for years—including the loss
               of voting rights, licenses, public benefits, jobs, and access to housing.49

            
            Just how new is all this? For a good portion of the twentieth century, incarceration rates in this country were pretty flat—so
               much so that, as Professor David Cole has explained, some criminologists imagined that they’d always be the same. From the
               1940s to the 1960s, the prison population actually decreased. But since the 1970s, it has “mushroomed.”50 In all, more than a million Americans today are behind bars.51 When those on parole or probation are included, the Department of Justice estimates, one out of every forty-seven adults
               is under “some form of correctional supervision.”52

            
            Nor, again, do the numbers tell the whole story. Much has been written about how, when the number of crimes increases and the punishments they carry grow more severe, respect for criminal law as a whole decreases. As far back as 1967, a presidential commission convened to study the nation’s criminal justice system warned that a “substantial cost of overextended use of the criminal process is the risk of creating cynicism and indifference to the whole criminal law.”53 Or as Professor William Stuntz once put it, “too much law amounts to no law at all,” for “when legal doctrine makes everyone
               an offender, the relevant offenses have no meaning independent of law enforcers’ will. The formal rule of law yields to the
               functional rule of official discretion.”54

            
            Take what happened during the covid-19 pandemic as a microcosm. Before the pandemic, many legislatures across the country
               adopted laws granting executive officials discretion to declare states of emergencies. Many governors, mayors, and others
               deployed those emergency powers during the pandemic and used them to announce their own new rules. Some observers defended
               the rules as essential; others questioned them. Either way, the rules often shifted from week to week and from town to town
               in ways difficult for people to track. In some jurisdictions, people were arrested or criminally charged for doing what in
               any other time could only be described as “living life.” One researcher looked into the practices of a single city and found
               that one man had been cited for “[s]itting in front of his home listening to music”; another for “being on a city street unnecessarily
               with two other individuals”; and yet another group for “milling around aimlessly.”55 Many of the targeted individuals were members of less powerful constituencies or minority groups. Government officials targeted
               churches but not favored businesses.56 And early in the pandemic, Time magazine pointed to studies finding that “people of color were 2.5 times more likely to be punished for violations of covid-19
               orders than white people.”57

            
            Much more could be (and has been) said about the hidden costs of expanding the reach of criminal law and the wreckage it can leave behind for individuals, their families, and their communities. But here, consider just one man’s story. As recounted by Trent England, Andrew M. Grossman, Erica A. Little, and others, as a young man George Norris fell in love with orchids. Eventually, he quit his job as a construction worker with the hope of turning his passion into a living. He worked hard, traveling to Peru, Ecuador, and Mexico in search of exotic plants, building his business slowly over time. Eventually he made a name for himself, collectors increasingly turned to him, and his small business began to flourish. Then one day in October 2003, his life turned upside down. 

            
            That day, six federal agents dressed in black body armor and bearing firearms pulled up to his home in three pickup trucks.
               Two went around the back of the house, while another approached the front door. When George opened the door, the agents announced
               that they were executing a search warrant and swept in, ordering George to sit in the kitchen while an agent watched over
               him.58 His wife was out at the time, but a neighbor soon alerted her about the brewing trouble (apparently agents had been asking
               passersby what they knew about “the criminal activity” going on at the house). When she called her husband, she found him
               “frightened” and “confused”; “there was no telling what this was about.”
            

            
            Mrs. Norris later testified that the agents had “ransacked” their home, dumping drawers full of belongings onto the floor,
               all before carting away some 37 boxes of the couple’s possessions, including Mr. Norris’s computer. It took about five months
               for the Norrises to learn that George was under investigation for importing orchids without proper documentation.59 After federal authorities indicted him on seven counts, George surrendered to officials, who placed him in handcuffs and
               leg shackles—by that point he was 67 years old—and confined him in a cell with three other arrestees. One was suspected for
               murder; two for dealing drugs. When he told his cellmates he was in for orchids, they erupted with laughter. One quipped:
               “What do you do with these things, smoke ’em?”
            

            
            George tried to fight, but the legal bills racked up. Eventually, he changed his not-guilty plea to guilty. “I absolutely hated that,” he later said. “The hardest thing I ever did was stand there and say I was guilty to all these things. I didn’t think I was guilty of any of them.” He was sentenced to seventeen months in prison (the government had asked for about double that time). He was then and forever labeled a federal felon. He reported to prison in January 2005; was temporarily released while an appellate court heard his case; then returned to prison to serve the remainder of his term. For seventy-one days, officials reportedly segregated him in solitary confinement (though, as it turned out, he was actually with two other inmates thanks to overcrowding). The reason? Some say it was because he had brought sleeping pills into prison—this despite the fact that he suffered from Parkinson’s disease. Finally, George was released in April 2007.60 His wife later testified that:
            

            
            
               The hardest part is I lost the man I married. He came home from prison and he ate and he slept and he sat on the couch and
                  looked at the TV, but he wasn’t really watching it. . . . It was like having him in a coma, almost. He wouldn’t water a plant,
                  he wouldn’t call the grandkids, he wouldn’t invite a friend over, he didn’t want to go out to dinner. Nothing.61

            

            The family struggled with their finances, having used their savings to pay for George’s defense. George’s business was done,
               his greenhouse abandoned; he simply didn’t have it in him anymore. “I don’t sleep like I used to; I still have prison dreams,”
               he later told an interviewer. And then in a quiet voice he added, “It’s utterly wrecked our lives.” By the way, those agents,
               the ones who arrived at the Norrises’ door, armed and in body armor? Some were from the U.S. Fish and Wildlife Service.62

            
            Of course, not every federal felon is like George Norris. Many sitting behind bars are serving time for violent crimes or
               conduct that most would recognize as reprehensible. Doubtless, too, new criminal laws are sometimes needed to address new
               social developments (the internet, for example). And surely the federal government has a role to play in the criminal field,
               including to thwart criminal schemes that cross state lines or to secure fundamental rights protected by the federal Constitution.
               But are more criminal laws and longer sentences the answers to every problem?
            

            
         
         
            An “Evil-Meaning Mind”

            Even beyond all the new laws and longer sentences, our criminal justice system is changing in more subtle but telling ways.
               In the next few sections, consider three examples, each of which involves a shift away from a presumption in favor of the
               individual and liberty and toward collective interests and greater punishment.
            

            
            Begin with Joseph Morissette. In the years after World War II, Joseph lived with his wife and son in a small town in Michigan.
               A veteran of the war, the 27-year-old supported his young family by working at a fruit stand during the summer and as a trucker
               and scrap iron collector in the winter.63 One day in December 1948, he went hunting with his brother-in-law on a tract of uninhabited land known to locals as good
               deer habitat. The area had been used by the U.S. Air Force as a practice bombing range where simulated bombs made up of metal
               cylinders filled with sand and black powder were dropped onto ground targets. Once used, the spent casings were thrown haphazardly
               into piles so they would be “out of the way.” By the time Joseph ventured onto the land, some of the casings had been lying
               there for years.
            

            
            Joseph didn’t come home with any deer that day, but he did stumble on a heap of spent casings. Thinking he would at least
               cover the expenses of his hunting trip by salvaging some, he loaded them onto his truck. In the end, he realized $84 from
               his venture, about $1,000 today.64 All of that was done in broad daylight, without any effort at concealment.
            

            
            When FBI agents eventually came calling, Joseph spoke candidly, explaining that he thought the casings had been abandoned.
               Unimpressed, officials indicted him for stealing government property in violation of federal law. The trial judge wasn’t impressed,
               either, with Joseph’s insistence that he had acted innocently. Whether Joseph believed the casings had been abandoned or intended
               to steal them, the judge ruled, was neither here nor there. Ultimately, the court convicted Joseph and sentenced him to two
               months in prison or a fine of $200.
            

            
            In time, the case made its way to the Supreme Court—and, once there, the justices united in throwing out Joseph’s conviction. Writing for the Court, Justice Robert H. Jackson explained that a criminal offense generally requires proof of an “evil-meaning mind” as well as “an evil-doing hand.” Put simply, with only limited exceptions, the government must show that the defendant committed a particular act (actus reus) with a particular mental state (mens rea). Because that hadn’t happened in Joseph’s case, the Court explained, his conviction couldn’t stand. The prosecution might
               have proved that he had committed a proscribed act, but it hadn’t proved that he had acted with anything worse than an innocent
               state of mind.
            

            
            The “evil-meaning mind” requirement was hardly something new or particular to Joseph’s case. It was, as Justice Jackson stressed,
               an ancient feature of Anglo-American law that rested on a “belief in freedom of the human will.”65 To choose to do something, our law has long recognized, is to embrace and endorse it, to make it part of your life’s story in a very
               different way than undertaking the same act innocently or accidentally. As a society steeped in respect for the individual,
               we have traditionally taken account of this in our criminal laws.
            

            
            Just consider an example involving two defendants, one who intentionally kills another person and a second who takes a life
               through some negligent action. Both actions yield the same result. But in a society concerned with the individual as well
               as societal interests, liberty as well as safety, and intentions as well as consequences, we recognize that a person who purposefully harms another is very different from one who does so negligently. Or, as Oliver Wendell Holmes, Jr., put it, “even a dog distinguishes between being stumbled over and being kicked.”66

            
            Professor Herbert Wechsler once spoke of mens rea requirements this way: “To condemn when fault is absent is barbaric. It is the badge of tyranny, the plainest illustration
               of injustice.”67 The influential model penal code Wechsler helped assemble in the 1960s endorsed just that view, indicating that a mens rea requirement should presumptively attach to material elements of a crime.68 More than that, the code carefully laid out different grades of mens rea ranging from intent to knowledge to recklessness to negligence—all because we recognize that calibrating a just punishment
               often turns on the nature of the defendant’s state of mind.69

            
            While scholars have dug up some criminal offenses before the mid–nineteenth century in England and the United States that
               required no proof of mens rea, those crimes were “to be found only occasionally, [and] chiefly among the nuisance cases.” In his 1933 article “Public Welfare
               Offenses,” Professor Francis Bowes Sayre observed that, by his time, the number of offenses without mens rea requirements had grown. He attributed the shift to “the demands of an increasingly complex social order,” along with “the
               trend of the day away from nineteenth century individualism toward a new sense of the importance of collective interests.”
               Still, Sayre found, these new “public welfare” offenses generally threatened only “light monetary fines rather than imprisonment.”
               To go further than that and “subject defendants entirely free from moral blameworthiness to the possibility of prison sentences,”
               Sayre added, would be “revolting to the community sense of justice.”70

            
            Yet if that was once our society’s compromise between individual and collective interests, it is a compromise that has been
               “unraveling” ever since. In recent decades, scholars have documented a remarkable growth in “public welfare” offenses with
               meager or no mens rea requirements.71 One study, for example, looked at “446 non-violent, non-drug criminal offenses proposed in the 109th Congress and found that
               57 percent of those had either no, or only a very weak, mens rea requirement”; in the end, 23 were enacted.72 Many of these new “public welfare” offenses also carry with them the possibility of heavy fines and serious terms of incarceration.
               As one scholar has put it, in our day “traditional public welfare offenses . . . have been upgraded to felony status.”73 Just compare Joseph Morissette with Bobby Unser. Back in 1952, the Supreme Court was unwilling to entertain the possibility that the federal government might send Joseph to prison for two months without any hint he had meant to do wrong. Meanwhile, in the 1990s the federal courts upheld Bobby’s conviction for an offense without any mens rea requirement that carried a six-month potential term of incarceration.
            

            
         
         
            Fair Notice?

            If that’s one subtle shift in our criminal laws, here is another. Historically, English courts were loath to punish a man
               if he didn’t have fair notice of the law’s demands.74 In the United States, this fair notice promise was understood to inhere in the Constitution’s guarantee of due process of
               law.75 As Justice John Marshall Harlan II wrote, “in a civilized state the least that can be expected of government is that it express
               its rules in language all can reasonably be expected to understand.”76 Like the mens rea requirement, the fair notice demand was long considered essential to the protection of individual liberty and intrinsic to
               the idea that just punishment follows blameworthy choices.
            

            
            One part of our law’s fair notice demand is expressed in vagueness doctrine. For centuries, judges have declined to enforce
               statutes or rules that are so vague that ordinary people cannot tell what conduct is out of bounds. The doctrine is still
               alive today, but the changed character of our criminal laws strains its ideals.77 Today, it’s not just that an ordinary person may have trouble understanding a particular law or a particular regulation. Fair notice problems now run deeper than that.
            

            
            Recall from chapter 1 that we have no “federal criminal code” to which people can turn to discern the law’s demands.78 Instead, criminal prohibitions are peppered throughout the U.S. Code and federal regulations.79 And what was lawful today can become unlawful tomorrow in ways that are not always easy to keep up with. Just consider what happened to Carlton Wilson. He bought firearms legally, yet his circumstances changed years later so that his once lawful possession became a federal crime. When officials prosecuted him under what the federal appellate court called “a relatively new and obscure” law, they didn’t blink when Mr. Wilson told them he hadn’t known about the law. “Ignorance of the law is no excuse,” the maxim goes—and for his ignorance Mr. Wilson landed in prison for more than three years.80

            
            Nor is it always a defense when the government itself has approved your course of conduct. According to congressional testimony,
               the Environmental Protection Agency once created a hotline to field questions about a particularly complex law governing the
               disposal of hazardous waste. But there was a catch. The agency said it couldn’t guarantee the accuracy of its advice, and
               prosecutors said that reliance on the agency’s incorrect information wouldn’t qualify as a defense.81 Another agency, the Internal Revenue Service, for a period gave wrong answers about a third of the time to callers on its
               hotline. When asked about its error rate, agency officials reportedly, and without a hint of irony, “pointed to the growing
               complexity of the nation’s tax laws and the numerous and rapid tax-code changes that have been made in recent years.”82 That agency’s hit rate later improved to over 90 percent, but by then another issue arose: only a fraction of callers (11
               percent in 2021) could get through to an agency representative.83

            
            Beyond the criminal law’s sheer size is the fact that some of our most potent statutes are nearly impossible for even judges
               and lawyers to understand. Take just two examples. The first we encountered briefly in chapter 1. It criminalizes “scheme[s]
               or artifice[s]” to “deprive another of the intangible right of honest services.”84 What does that mean? For years after the law’s enactment, lower court judges debated the question and reached wildly different
               judgments.85 When the Supreme Court finally took up the issue, a Department of Justice lawyer explained the agency’s view that the law
               criminalized “divided loyalties” in the workplace. Justice Stephen Breyer responded by pointing out that “perhaps there are
               150 million workers in the United States. I think possibly 140 [million] of them would flunk your test.”86 Ultimately, the Court rejected the government’s expansive interpretation of the statute and adopted a narrower construction that largely restricted the law’s application to schemes involving bribes and kickbacks accepted by individuals who owe a fiduciary duty to their employer.87 But even that didn’t solve all the problems. Does the law cover only public officials who owe a fiduciary duty to the government?
               Does it apply to private individuals who contract with the government? Or does it apply to everyone who owes some sort of fiduciary duty to his employer? Even today, no one can be sure.88

            
            How about “aggravated identity theft”? Perhaps most people would agree that someone who deliberately steals another person’s
               identity and racks up massive charges in her name engages in wrongful conduct that may merit a stint behind bars. But the
               federal statute criminalizing identity theft is written so broadly that, as the government has sought to read it, the label
               “aggravated identity thief” could be affixed to almost every adult American: every bill splitter who has overcharged a friend
               using a mobile payment service such as Venmo; every contractor who has rounded up his billed time by even a few minutes; every
               college hopeful who has overstated his involvement in the high school glee club.89

            
            Maybe this state of affairs would be tolerable were it not for that maxim that ensnared Carlton Wilson: “Ignorance of the
               law is no excuse.” It’s an ancient proposition premised on an assumption that most people know right from wrong in a criminal
               justice system that reflects fundamental community norms. As Professor Hart once explained, if our penal code “does a sound
               job of reflecting community attitudes and needs, actual knowledge of the wrongfulness of the prohibited conduct will usually
               exist.”90 The idea is a simple one: You cannot get away with murder by claiming you didn’t know there was a statute forbidding you
               to kill. In a civilized society, we presume you have understood that much from an early age.
            

            
            What happens, though, when the criminal law grows so much that it no longer reflects just everyday intuitions but holds even seemingly ordinary conduct unlawful? In those circumstances, Hart argued that any defense of that old maxim must “necessarily shift[] its ground from a demand that every responsible member of the community understand and respect the community’s moral values to a demand that everyone know and understand what is written in the statute books. Such a demand is toto coelo different.” It is a different demand that poses us with new questions, too: If a criminal law does not reflect common intuitions,
               how can an ordinary person be expected to know about it—or even know to look for it? Has criminality now sometimes become
               just “a matter of ill chance, rather than blameworthy choice”?91

            
         
         
            The Rule of Lenity

            Still another ancient principle of Anglo-American criminal law has long sought to balance the scale between individual and
               collective interests: the rule of lenity. If vagueness doctrine aims to protect individuals against laws that do not fairly define prohibited conduct, the rule of lenity applies to laws that do define prohibited conduct but are susceptible to different interpretations. In cases like that, the rule encourages judges
               to pick an interpretation that is respectful of the individual.
            

            
            The rule of lenity played a prominent role in this country for most of our history. Spin through criminal cases from the founding
               era, and you will see it applied again and again by some of our most highly revered judges.92 But as with so much else, something has changed in recent years. “One of the oldest canons of interpretation” is now described
               by some scholars as an “afterthought or curiosity” in federal jurisprudence, “no more than a tie-breaker at best; a throwaway
               doctrine at worst.”93

            
            Consider how things used to work. In 1820, the Supreme Court took up the case of a seaman charged under a federal statute that prohibited manslaughter on the “high seas.” But, as it turned out, the seaman had killed someone on a river in China, 35 miles above the mouth of the river. Chief Justice John Marshall freely admitted that Congress might have intended to cover the seaman’s conduct. Still, he said, “penal laws are to be construed strictly” because of “the tenderness of the law for the rights of individuals,” and because every person has a right to suffer only those punishments dictated by “the plain meaning of words” found in the law. Because a reasonable doubt existed about whether “high seas” encompassed foreign rivers, Chief Justice Marshall concluded, that doubt had to be resolved in favor of the individual, not the government; all individuals, even unsavory ones, are entitled to fair notice of the law’s demands.94

            
            Today, some seek to replace this traditional version of the rule of lenity with a weaker one. While in the past any reasonable
               doubt about the law had to be resolved in favor of liberty, some now argue that lenity should apply only when the law contains
               a “grievous” ambiguity. All of which means that a person can be imprisoned for transgressing an ambiguous legal rule, one
               not obvious to many or maybe even most people, so long as the law isn’t later deemed “grievously” ambiguous by a judge. Sometimes,
               too, judges will thumb through reams of legislative history or speculate about a statute’s purpose to resolve perceived ambiguities
               before consulting the rule of lenity. Exactly the sort of enterprise Chief Justice Marshall refused to countenance back in 1820
               when he admitted that Congress very well might have intended to include the sailor’s conduct but held that insufficient to
               overcome the rule of lenity.95

            
            Just compare the way the Supreme Court resolved that case with the way it resolved another one in the late 1990s. In Muscarello v. United States, the Court faced a statute imposing a five-year mandatory prison term on any person who “uses or carries a firearm” “during and in relation to” a “drug trafficking crime.”96 The defendant had transported marijuana in his truck to sell to others. At the time, he also had a gun in a locked glove
               compartment. Did the defendant “carry a gun” during and in relation to his drug-trafficking crime and thus trigger a mandatory five-year prison term? The Court
               said yes, dismissing the rule of lenity along the way. To be sure, the Court admitted, the term “carry” can have different
               meanings in different contexts. To be sure, too, in some senses the term “carry” might seem to require more than having a
               gun locked away nearby. But, the Court concluded, there was no “grievous” ambiguity.97

            
         
         
            Aaron Swartz

            From a young age, Aaron Swartz proved to be unusually gifted. He could read by age three, built and programmed an ATM in elementary
               school, and a few years later created an online user-generated encyclopedia—an early sort of Wikipedia. By fourteen, he was
               helping write code for a nonprofit founded by Professor Lawrence Lessig (formerly of Stanford, now at Harvard). In the span
               of the next few years, Aaron was accepted to Stanford, dropped out, codeveloped Reddit, and, once that was sold, became a
               teenage millionaire.98

            
            Aaron had little interest in money, though, and soon turned to activism, dedicating himself “to limiting the amount of power
               institutions could wield over individuals.” Among other things, he collaborated with the founder of a nonprofit that sought
               to provide free access to public government documents not covered by copyright law.
            

            
            Along the way, Aaron became particularly interested in the federal government’s Public Access to Court Electronic Records
               (PACER) system. Typically, PACER required members of the public to pay for electronic access to documents filed in open court
               proceedings. Aaron thought those materials should be available for free, and in the fall of 2008 he downloaded large volumes
               of them. As The New York Times reported, the government “was not pleased.” Federal officials investigated Aaron’s conduct and even surveilled his parents’
               home. Eventually, however, the government dropped its investigation and Aaron’s lawyers reportedly told his family that it
               didn’t seem any laws had been broken.
            

            
            A little later, Aaron connected his computer to MIT’s networks—by then, he was a fellow at nearby Harvard.99 Much as he had done with PACER, he began downloading articles from JSTOR, an online library containing academic articles,
               books, and research materials. For the next several months, JSTOR worked with the university to identify the person responsible
               for the downloads.100 After enlisting the help of law enforcement (the Secret Service got involved), MIT installed a hidden camera that recorded Aaron’s activities. Soon after that, he was arrested.101

            
            The motive for Aaron’s conduct remains unclear, but many suspected that he intended it as an act of civil disobedience in
               line with his belief in open access to ideas and information.102 Regardless, once caught, he returned the articles to JSTOR and the company considered the matter closed, telling the U.S.
               Attorney’s Office that it “preferred that no charges be brought.”103

            
            Federal officials had other ideas. They charged Aaron with wire fraud and three counts under the Computer Fraud and Abuse
               Act of 1986.104 Federal officials also subpoenaed Aaron’s then girlfriend, believing she knew about his activities. Eventually, prosecutors
               floated a deal that offered Aaron four to six months in prison if he agreed to plead guilty to multiple felonies. The prosecutors
               argued it was a good deal. On their theory, Aaron had taken articles worth some two million dollars, conduct that exposed
               him to years in prison under applicable sentencing guidelines. Aaron’s lawyer saw things differently: “I said, ‘What he took
               from JSTOR wasn’t worth anything! It was a bunch of, like, the 1942 edition of the Journal of Botany!’ The idea that Aaron should be sentenced the same way as someone who tries to beat someone out of two million dollars in
               a security-fraud scam? Someone who steals money from people?”105

            
            In the end, Aaron refused the prosecutors’ deal. What he couldn’t stomach, friends and family said, was the idea that he’d
               be labeled a felon.106 He also worried how he would fare in prison. “Aaron was a small man,” his lawyer explained. “He was sensitive. He was shy.
               He was intellectual. He didn’t seem to be like a very strong candidate for federal prison.” “But beyond all that,” his girlfriend
               added, “he just really thought he was innocent.”107

            
            After Aaron declined their offer, prosecutors added another nine counts to their charges against him, exposing him now to
               decades in prison and millions in fines.108 As these events unfolded, Aaron’s mother fell ill and his money began to dwindle.109 He hated the prospect of asking others for financial help, yet going to trial wouldn’t be cheap. “I had a clear sense of how devastating this was to him,” his father said. “Because of the financial cost, because of the uncertainty of the penalties, because of how it changed his life and the effect it had on his relationships. All of those things were very hard for him.” 

            
            On January 11, 2013, a few months before trial, Aaron committed suicide.110 His family released a statement, declaring his death “not simply a personal tragedy” but “the product of a criminal justice
               system rife with intimidation and prosecutorial overreach.”111 The U.S. Attorney released her own statement: “I must . . . make clear that this office’s conduct was appropriate in bringing
               and handling this case.”112
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            In the days after Aaron’s suicide, his former mentor, Professor Lessig, penned a tribute to Aaron, describing him as “brilliant,
               and funny. A kid genius. A soul, a conscience.” But Lessig did more than eulogize Aaron; he also asked all of us to consider what had driven Aaron to do what he’d done:
            

            
            
               [Aaron] is gone today, driven to the edge by what a decent society would only call bullying. I get wrong. But I also get proportionality. . . .

               [T]he question this government needs to answer is why it was so necessary that Aaron Swartz be labeled a “felon.” For in the
                  18 months of negotiations, that was what he was not willing to accept, and so that was the reason he was facing a million
                  dollar trial in April—his wealth bled dry. . . .
               

               Fifty years in jail, charges our government.113

            

            Aaron’s case is a tragedy, his death an incalculable loss for his family and friends. It also illustrates a number of notable
               trends in our criminal justice system.
            

            
            In the first place, notice that surveillance video contributed to Aaron’s arrest. Private institutions that conduct surveillance
               (such as MIT) may not be bound by the same rules as law enforcement. And surely no one wants a world in which criminals can
               easily hide their crimes. But should we blind ourselves to the fact that at the same time criminal laws have expanded to touch
               more and more aspects of our daily lives, the tools the government can use to track suspects have also increased exponentially?
               Even in the 1990s, witnesses pretty much had to guess where Bobby Unser had driven his snowmobile and a judge had to use wire
               to measure distances on a map. Today, we live in a world where cell phones, cell tower records, and automated license plate
               readers can track and record our every move. Some researchers even estimate that one in two Americans may be found in a law
               enforcement facial recognition database.114

            
            Consider, too, how judicial interpretations of the Fourth Amendment over the last half of the twentieth century intersect
               with these new technologies. Without securing a warrant premised on probable cause of a crime, police can pick through your
               curbside trash. They can access your bank records and maybe even your medical records and DNA. They can hover a helicopter
               (or now a drone?) 400 feet over your backyard, too.115 Why isn’t a warrant required? Because courts have held that no person has a “reasonable expectation of privacy” that would be invaded by this conduct—a standard the Court created in the 1960s to delineate what counts as a search or seizure deserving of constitutional protection.116

            
            Even old-fashioned searches are now easier. To search your home, the government still usually needs a warrant supported by
               probable cause of a crime. But when the menu of available crimes to pick from expands, the protection of the home diminishes.
               Just think back to George Norris, whose house was ransacked for the crime of having inaccurate paperwork for his orchids.
            

            
            If it’s become easier for the government to find a crime, that’s nothing compared to how easy it’s become to prosecute one. Bobby Unser and Aaron Swartz are rarities these days for declining plea deals. In recent years, about 97 percent of
               felony convictions at the federal level and 94 percent of felony convictions at the state level have come by way of plea agreements.117 It’s yet one more relatively new development in our criminal justice system. In his article “Plea Bargaining and Its History,”
               Professor Albert Alschuler traced the history of plea bargaining and concluded that it “was essentially unknown during most
               of the history of the common law.” In fact, “for many centuries Anglo-American courts did not encourage guilty pleas but actively
               discouraged them.” That started to change around the end of the nineteenth century, but, once again, transformational change
               came only in the latter half of the twentieth.118 As one scholar recounted in 2005, while the federal guilty plea rate “stayed flat during some periods and even declined significantly
               during the 1950s and 1960s,” it experienced “a relentless climb from the early 1970s.”119

            
            This newly aggressive reliance on plea bargaining to adjudicate guilt represents a radical shift for a nation that professes to value trial by jury as the gold standard for testing culpability. “The Trial of all Crimes,” Article III of the Constitution says, “except in Cases of Impeachment, shall be by Jury.” Our founders valued the jury trial so highly that they repeated its guarantee in the Bill of Rights. In the Sixth Amendment, defendants are assured not just the right to a “speedy and public trial” by an “impartial” jury but also certain rights during trial itself, among them the right to confront witnesses against them and to have the assistance of counsel for their defense. 

            
            On the surface, our devotion to the trial may seem unshaken. We still venerate the great trial lawyers of the past and consume
               vast quantities of television courtroom dramas. So how is it that the criminal trial has in short order become a feature more
               of fiction than fact? Surely this development has something to do with the changes to our criminal laws we have already discussed—including
               the growing number of criminal offenses, lowered mens rea standards, and the rise of ever more draconian penalties. Often, prosecutors can now pick from a smorgasbord of criminal
               offenses and heap on many overlapping charges, some with low or no mens rea requirements, all carrying their own potential penalties, sometimes including formidable mandatory minimum prison terms.
            

            
            Pause for a moment over Aaron’s predicament. He faced the possibility of years in prison under the initial counts the prosecutors
               assembled. Meanwhile, the government offered him a four-to-six-month sentence if he agreed to plead guilty. The pressure to
               accept a deal like that is obvious, especially when a prosecutor can add more charges carrying more prison time if a defendant
               refuses to plead guilty (as the prosecutor did in Aaron’s case). Nor is the predicament Aaron faced unusual. A 2018 study
               estimated that the average sentence a defendant receives for embezzlement after a federal trial is about eight times as long
               as the sentence a defendant receives when he pleads guilty (4.7 years versus 0.6). For antitrust violations the difference
               is 12.1 years compared to 1.4 years. Much the same goes for many other offenses.120 Surveying the field, one federal judge has remarked that the sentences prosecutors are able to threaten if a defendant goes
               to trial can be “so excessively severe they take your breath away.”121

            
            Should we care? Plea deals save taxpayers the expense of trials. They allow prosecutors to process more cases and keep more
               criminals off the street.122 But nothing in life is free, and with these benefits come costs. In an early plea-bargaining case from the 1970s, the Supreme Court heard a case involving Paul Hayes. He was indicted on a forged check charge (amount at stake: $88.30) and was offered a five-year recommended sentence if he agreed to plead guilty. He refused, professing his innocence. At that point, the prosecutor made good on a threat he had made during bargaining if Hayes didn’t “save the court the inconvenience and necessity of a trial”: he returned to the grand jury and secured an indictment for an additional charge under the state’s three-strikes law, which carried a mandatory sentence of life in prison. At trial, Hayes was convicted and duly sentenced to life—even though one of the convictions triggering the three-strikes law had resulted in probation and the other a stint in a state reformatory beginning as a teenager. The Court found the prosecutor’s threat permissible, reasoning that “whatever might be the situation in an ideal world, the fact is that the guilty plea and the often concomitant plea bargain are important components of this country’s criminal justice system.”123

            
            In the wake of that case, similar tactics have proliferated. In his posthumously published book The Collapse of American Criminal Justice, Professor Stuntz highlighted instances in which the government induced one defendant to plead guilty by “threatening to
               incarcerate his sick wife for the balance of her life” and threatened to imprison another defendant’s “parents for trying
               to help him evade capture—an offense that is almost never enforced against anyone, much less against suspects’ families.”
               After detailing more cases like these, Stuntz went on to argue that “outside the plea bargaining process, such threats would
               be deemed extortionate. Within that process, such threats [have become] par for the course.”124

            
         
         
            John Zenger

            Our founders favored jury trials for a reason. With a jury, questions of guilt or innocence are not resolved by negotiations with officials who hold the cards and enjoy largely unreviewable discretion in playing them. Instead, the decision whether to bring the full force of the government’s penal powers to bear on an individual depends on the judgment of private citizens—peers of the accused who can look at the sum total of the evidence, including the government’s conduct, and decree whether a man deserves punishment. A jury’s verdict of acquittal is final; no official can appeal it. In a public trial, police and prosecutorial misconduct can be brought to light, dubious evidence tested, and official overreach turned aside. Really, it is another feature of our separation of powers designed to pit power against power to ensure that no one enjoys too much authority and the awesome might of the government is not abused. For just these sorts of reasons, Thomas Jefferson once said that he considered trial by jury “the only anchor, ever yet imagined by man, by which a government can be held to the principles of its constitution.”125

            
            As we close this chapter, consider how things once looked. John Zenger was a German immigrant and printer in prerevolutionary
               America. When William Cosby, the British colonial governor of New York, summarily removed from office a state judge whose
               decisions displeased him, the former judge banded together with allies and established a newspaper, the New-York Weekly Journal, with Zenger as its printer.126 Unlike its rival paper, which supported the governor, the Weekly Journal published critical articles and lampoons of Cosby. Irked, Cosby maneuvered to have Zenger arrested for seditious libel and
               thrown in jail. The presiding judges, who served at the pleasure of the governor, set bail far above Zenger’s means and then
               disbarred his two attorneys.127 Zenger’s prospects looked bleak.
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            But then Zenger’s allies managed to secure for him the representation of a leading colonial lawyer, Andrew Hamilton. At the
               trial that followed, one of the judges instructed the jury to consider only whether Zenger published the offending issues
               of the Weekly Journal. Given that instruction, there seemed no question of Zenger’s guilt—and, indeed, when Hamilton rose to speak on behalf of his client he admitted that Zenger had published the articles in question.128 But he also famously implored the jury:
            

            
            
               The question before the Court and you, Gentlemen of the jury, is not of small or private concern. It is not the cause of one
                  poor printer, nor of New York alone, which you are now trying. No! It may in its consequence affect every free man that lives
                  under a British government on the main of America. It is the best cause. It is the cause of liberty.129

            

            After a short deliberation, the jury found Zenger not guilty. Cheers erupted in the courtroom; Hamilton was hailed as a hero;
               and Zenger, released from jail, promptly went back to printing the Weekly Journal. One of his first orders of business was publishing an account of his trial.130

            
            What does Zenger’s experience have to offer us today? Prosecutors perform a vital function in our society. But perhaps Zenger’s trial is a reminder of some of what can be lost when guilt is negotiated behind closed doors by officials who enjoy tremendous leverage and largely unreviewable discretion. These arrangements may be the result of good intentions in pursuit of useful social purposes. But the law of unintended consequences is an unforgiving one, and, as Justice Louis Brandeis once put it, “experience should teach us to be most on our guard to protect liberty when the Government’s purposes are beneficent.”131 When criminal offenses multiply, penalties mount, mens rea requirements disappear, and the force of vagueness doctrine and the rule of lenity recede, the intentions may be good ones,
               too. But tinker too much with the balance of power our Constitution envisioned and you risk ushering us into a precarious
               world.
            

            
         
         
      
   
      
      
      
         
            Chapter 5
The Forgotten Americans

         
         
            How much more precious is a little humanity than all the rules in the world.

            —Jean Piaget1

         

         
            Your Farm or Your Faith

            In 1737, the Charming Nancy docked in Philadelphia harbor after an 84-day transatlantic voyage from Rotterdam. The ship carried 21 Amish families fleeing
               religious persecution in the Old World and seeking the freedom to live out their faith in a new one.2 The journey had been perilous; according to some sources, of the 312 passengers who had set out from Europe, at least 24
               had died—most of them children.3 When recording notable events along the voyage, one diarist focused principally on the deaths: “We landed in England the
               8th of July, remaining 9 days in port during which 5 children died. Went under sail the 17th of July. The 21st of July my
               own Lisbetli died. Several days before Michael’s Georgli had died. On the 29th of July three children died. On the first of
               August my Hansli died and Tuesday previous 5 children died. On the 3rd of August contrary winds beset the vessel from the
               first to the 7th of the month three more children died.”4

            
            Many of the Amish in our country today can trace their ancestors to passengers on that voyage or a handful of others like it. Those who risked the trip were often attracted to William Penn’s “holy experiment” of religious toleration in the Pennsylvania Colony, whose charter posited that “no People can be truly happy, though under the greatest Enjoyment of Civil Liberties, if abridged of the Freedom of their Consciences, as to their Religious Profession and Worship.”5 To the Amish, that promise meant everything. In the seventeenth century, the Amish splintered off from Anabaptists, who had
               challenged traditional Christian orthodoxy and faced fierce hostility from authorities. Many Anabaptists were imprisoned and
               tortured; others were executed or enslaved. Some cities even hired “Anabaptist hunters” to capture suspected believers.6 The Amish themselves were persecuted in similar ways.7

            
            Even in America, the Amish have faced pressures to conform. Wars, the rise of the welfare state, novel technologies, and modern
               educational expectations—each has forced the faithful to confront whether and how to adapt their religious convictions to
               changing conditions. Many Amish have refused military conscription on pain of punishment. Others have declined to participate
               in the Social Security program even after pressure from the IRS. When, during the Great Depression, the government proposed
               paying farmers to let their land lie fallow, some Amish resisted, finding it a “cruel” policy when so many were starving.
               Those who did comply often refused the government’s reimbursements: “I don’t think it’s right to take money that isn’t earned,”
               one farmer told a reporter.8 When states sought to impose compulsory schooling laws, a group of Amish families objected and ultimately won a victory in
               a Supreme Court opinion that extolled the virtues of freedom and toleration: “There can be no assumption that today’s majority
               is ‘right’ and the Amish and others like them are ‘wrong.’ A way of life that is odd or even erratic but interferes with no
               rights or interests of others is not to be condemned because it is different.”9

            
            Perhaps most famously, the Amish have resisted adopting technological innovations, if to different degrees in different communities. Each community adheres to its own body of religious rules for daily life called the Ordnung. When a community disagrees over whether to adopt a new technology, fractures can follow. Over time, approximately forty
               different Amish communities have emerged within the United States.10 Among the most traditional of these groups is the Swartzentruber Amish, who account for about 7 percent of the U.S. Amish
               population today.11

            
            The Swartzentruber Amish refuse to embrace even technologies that other Amish groups have adopted.12 As one minister has said, “We don’t like to change. When you change, that’s when you get into trouble.” Many Swartzentruber
               Amish forgo indoor plumbing and electricity, do not own phones or cars, and use farming techniques harking back to the early
               1900s. In part because of these restrictions, the Swartzentruber Amish communities are among the poorest in the Amish world.13 One researcher described a successful furniture maker who responded to a backlog of orders not by expanding his business
               (which would have required hiring outside help) but by removing the wooden sign advertising his wares. In its place he put
               a new sign—“Worms 3 cents”—“A boost to his young son’s new business.”14

            
            In recent years, members of the Swartzentruber Amish have faced trouble from agency officials in Fillmore County, Minnesota.
               In 2014, Amos and Mattie Mast bought a parcel of land on which they hoped to raise their young family. Like many Swartzentruber
               Amish, the Masts weren’t particularly well off and the land they purchased didn’t have a house on it. It did, however, have
               an old building that had once been used as a schoolhouse, and, lacking other good options, the family moved into it while
               converting the structure to a home.15

            
            The county objected. It had recently adopted new rules, pursuant to a statewide mandate, requiring homes to have modern septic systems for the disposal of “gray water”—household water used for washing dishes, laundry, and the like. Of course, the old schoolhouse didn’t have a system like that, and Amos and Mattie believed that installing one would violate their faith. (Toilets were another matter; the family used an outhouse, and that was never the subject of dispute.)16

            
            In an effort to accommodate the county, the Masts offered to dispose of their household gray water using a mulch basin system.
               Employing that kind of technology, they said, would not offend their faith. And, they stressed, some twenty states authorize
               mulch basins for the disposal of gray water.17 The family also pointed out that, in Minnesota itself, thousands of campers, hunters, fishermen, and owners of rustic cabins
               are entirely exempt from gray water septic system mandates.18

            
            The county wasn’t having it. Officials told the Masts that they could not remain in their home permanently without a compliant
               modern septic system. Cease-and-desist letters followed. After a bit, officials even asked a court to remove the family from
               the land. (For good measure, officials told Amos that he was illegally selling handwoven crafts and baskets without a $250
               “rural home-based business permit.”)19

            
            The Masts pleaded with the government not to make them leave. They explained that they had three small children aged three
               years, two years, and three months, and implored officials to consider “the public interest in preventing parents and their
               three children [from] becoming homeless in November.” The Masts also noted their confusion: Wouldn’t the gray water discharge
               of a family of five be less than that of the thirty-some students who had previously occupied the schoolhouse? Was there really
               an “imminent public health threat”—as the county put it—in their remaining on the land while negotiations continued, especially
               when so many others were exempt from the county’s mandate?20

            
            Their pleas went nowhere. Unable to reach common ground with the county, the Masts eventually joined forces with a number
               of other Swartzentruber Amish in the area who had fallen into the crosshairs of officials. The group filed a lawsuit alleging
               that state and local officials had accorded insufficient weight to their religious beliefs.21

            
            In response, the county filed a counterclaim seeking a judicial order to remove all the families without modern septic systems from their homes.22 The county also set about trying to prove that the Bible doesn’t really say what the Amish think it says. (Among other things, the county argued that the Bible compels respect for secular authority.)
               And the government sought to prove that the Swartzentruber Amish don’t really follow their own rules restricting the use of modern technology.23 To that end, the government even asked the court to let their officials rummage around local Amish homes to see what technologies
               might be hidden there. The prosecution’s biggest scoop? Perhaps the fact that, after some interrogation at trial, Mattie Mast
               acknowledged that she uses disposable diapers when traveling with her children.24

            
            In the end, the Masts prevailed. But the road wasn’t short or smooth. They lost on trial and appeal, and after the Supreme
               Court remanded their case to the state court, they lost yet again. Only after a second appeal did they finally succeed.25 The whole episode took almost a decade before they carried the day.
            

            
         
         
            The Twin “Evils”

            In the last few chapters, we saw some of the costs associated with the rapid growth in our law—to rule-of-law values, to our
               aspirations for self-government, to the Constitution’s separation of powers and rights promised to us as inalienable, to respect
               for law itself. But there’s another, sometimes hidden cost that warrants attention. It has to do with equality.
            

            
            When law expands rapidly in size and complexity, when important rules can change (and change back again) with ease and little warning, when important guidance is sometimes found only in an official’s desk drawer, who are the winners and losers? In one sense, everyone may suffer. But who suffers the most? New septic system regulations may represent little more than a modest expense and a paperwork hassle for many people. Owners of rustic second homes may even have sufficient influence to win an exemption from the rules. But small and less powerful groups like the Amish often have a harder time making their case, and new rules can represent to them not just an expense or a hassle but an existential crisis. They may be forced to choose between losing their homes and violating their faith. 

            
            James Madison may not have anticipated the Masts’ plumbing problems, but he had firm convictions about what too much law means
               for ordinary people. As he saw it, a nation awash in rapidly changing laws is a nation destined to favor the few, the wealthy,
               and the well-connected at the expense of the many, the vulnerable, and the unpopular. Madison’s convictions on this score
               were the product of hard study. The first of twelve children, he was a voracious reader and eager student of history. One
               biographer noted that his education was grounded in the classics and the Bible and that he tried to “follow the lead of the
               Gospels in placing the individual at the heart of existence.”26

            
            It might have been easy to underestimate Madison. By some reports, he was our most diminutive president (standing about five
               feet, four inches) and contemporaries such as George Washington and Thomas Jefferson (both about six feet, two inches) towered
               over him. Madison was often sickly in his youth and at times thought himself destined for a short life. But in the end, he
               outlived most of the Constitution’s other framers. He also prepared for the Constitutional Convention like no one else. Not
               only did he arrive early, he devoted long hours to studying ancient republics and the constitutions of the various states.
               He even prepared in advance the Virginia Plan, which played a large role in framing the Convention’s deliberations.27 During the proceedings, he kept notes that remain our best evidence of what transpired.28 Later, he not only wrote the Bill of Rights, he also drafted an address for George Washington, Congress’s response to it,
               and (yes) Washington’s reply.29 It’s no exaggeration to say that when the founders needed a serious piece of thinking and writing done, James Madison was
               their man.
            

            
            In preparing for the Convention, Madison compiled a list of “vices” in state and colonial political systems that he hoped the nation might avoid when drafting a new constitution. High on his list were the twin “evil[s]” of “multiplicity and mutability” in law. As he saw it, even in their “short period of independency,” some states already “ha[d] filled as many pages [of law] as the century which preceded it”; laws had changed so quickly that they were sometimes “repealed or superseded . . . even before a knowledge of them [could] reach[] the remoter districts within which they were to operate.”30 As he later argued in Federalist No. 62, a government that permits its laws to grow so exuberantly and change so often is
               nothing less than “poison[]” to “the blessings of liberty.” “The sagacious, the enterprising, and the moneyed few” may be
               able to track all the changes and even turn them to their benefit. But either way, they gain an “unreasonable advantage” over
               the “mass of the people.” And that is a path, he worried, sure to corrode and eventually shatter the “attachment and reverence”
               citizens hold for their institutions and law itself.31

            
         
         
            The Knowledge Gap

            How exactly do the “multiplicity and mutability” of our laws impact the few and the many differently? In chapter 4, we explored
               how the growth and changes in our criminal law have created more and more traps for the unwary. Even those with money and
               sophistication can sometimes find themselves stepping into one of those traps unwittingly. But with more resources to access
               legal advice, they can often mitigate the risk in ways ordinary people like John Yates and Joseph Morissette cannot. Here,
               let’s put the criminal side of the equation aside and consider just the price to equality that our growing law can carry for
               Americans who are fortunate enough never to find themselves facing a prosecutor.
            

            
            One place to start might be this: By the government’s count (probably an underestimate), Americans today spend 9.78 billion hours a year completing federal paperwork.32 Harvard Law School Professor Cass Sunstein offers this way to think about that daunting figure:
            

            
            
               Suppose that we assembled every resident of Chicago and insisted that for the entirety of 2019, each one must work forty hours a week engaged in just one task: filling out federal forms. By the end of 2019, the 2.7 million citizens of Chicago will not have come within four billion hours of the annual paperwork burden placed on Americans. 

            

            This paperwork burden has “massive negative effects,” Sunstein explains, making it difficult for people to “enjoy fundamental
               rights . . . , to obtain licenses and permits, to obtain life-changing benefits, or to avoid crushing hardship.” But who suffers
               the most? “As a practical matter,” Sunstein observes, “the answer is often the poorest among us.” The poor are less likely
               to have the resources and time to contend with the law’s complexities and its demands. As Sunstein notes, other groups, such
               as elderly persons experiencing cognitive decline, may suffer disproportionately as well.33 We might add to the list marginal groups with unpopular views like the Amish.
            

            
            The trouble, of course, runs much deeper than paperwork. By the time you get to filling out paperwork, you usually have a
               sense of the rules you must satisfy and the forms you must complete. But today just finding the relevant law, regulation, guidance, or form can pose a serious challenge. As we saw in chapter 1, anyone wanting to find
               the federal laws and rules that govern them must consult (at a minimum) the U.S. Code and the Code of Federal Regulations.
               Both sets of books are behemoths, unmanageable for any single person to read, though the latter is worse—more than 120,000
               pages worse. Still, at least they are written down in a series of published volumes. The same isn’t true of guidance documents,
               which are scattered everywhere from blog posts to internal reference manuals.34 And it’s not hard to see who is most disadvantaged when law becomes so voluminous that just finding the relevant provisions
               becomes an ordeal.
            

            
            Consider the straits Alfonzo De Niz Robles found himself in when his case came before me as a judge on the Tenth Circuit.
               A Mexican citizen married to a U.S. spouse, Mr. De Niz Robles sought to apply for lawful permanent residency in the United
               States. His situation was hardly unique. But trying to identify the relevant legal rules for his case proved almost impossible.
            

            
            Start with this problem. Two different federal statutes appeared to speak to Mr. De Niz Robles’s situation. The first indicated that individuals like him may remain in this country while they apply to the attorney general for permanent residency. But the second suggested that Mr. De Niz Robles and others like him must serve a ten-year waiting period outside the country before applying for admission.35

            
            What was Mr. De Niz Robles supposed to do?

            
            Helpfully, some years earlier the Tenth Circuit had considered a case about the interaction between these warring statutory
               commands. In the end, the court had held that the first provision trumped the second.36 Given that, Mr. De Niz Robles did what most anyone would do: he remained in this country as he applied for permanent residency.
               At this point, you might think the story a little complicated but likely to yield a happy ending.
            

            
            Not quite. For more than six years, the government sat on Mr. De Niz Robles’s application. Finally, the Board of Immigration
               Appeals (BIA), acting on behalf of the attorney general, denied it. The agency didn’t do so because of anything particular
               to Mr. De Niz Robles or any defect in his (considerable) paperwork. Instead, it sought to revisit the way the Tenth Circuit
               had resolved the conflict between the two conflicting statutes.
            

            
            In the agency’s view, the court had made a mistake. Properly read, the agency insisted, the second statute trumped the first,
               so individuals like Mr. De Niz Robles had to satisfy a ten-year waiting period outside the country before applying for admission.
               The agency further insisted that its views on how the law works deserved Chevron deference (see chapter 3). In fact, the agency not only told the Tenth Circuit that it had to defer to its view of the law,
               the agency also insisted that the court had to apply its view retroactively to Mr. De Niz Robles’s case.
            

            
            The upshot? Mr. De Niz Robles had already spent more than six years in this country waiting for action on his application;
               he had done so relying in good faith on federal court precedent.37 But according to the agency, all that time had been wasted. Now he would have to start over with a ten-year waiting period outside the country, effectively turning his application process into a 16-year odyssey. “It was, like, ‘Today you can wear a purple hat but tomorrow you can’t,’” Mr. De Niz Robles’s wife said about the agency’s conduct. “It was mind-boggling.”38

            
            Unsurprisingly, Mr. De Niz Robles challenged the agency’s view. And eventually, my old court provided him with some relief.
               Maybe, we said, Supreme Court precedent required giving agencies so much deference that they can effectively overrule federal
               appellate court decisions. But, we held, agencies may overrule federal courts only prospectively; they cannot apply their
               new rules retroactively to existing cases like Mr. De Niz Robles’s. Individuals in his shoes were entitled to rely on existing
               judicial precedent.
            

            
            Of course, none of that promised to help future immigrants. And in reality it didn’t do much to help Mr. De Niz Robles. After
               our court’s decision and close to a nine-year wait, he was still waiting for an answer from the BIA about his application
               for permanent residency.39 By then his family had spent more than $40,000 on legal fees as the case bounced from agency to court and back to the agency
               again. Shortly before his case was set for yet another hearing, a reporter asked Mrs. De Niz Robles if she had a message to
               convey. She began to cry. “Look at the families,” she said. “I just hope that they can come up with something that is justice.”40

            
            Just trying to describe all the ins and outs of Mr. De Niz Robles’s case is hard. Imagine living it. In our legal system today,
               we ask ordinary individuals to find the relevant statutes, spot the contradictions, identify the relevant judicial precedent
               resolving those contradictions, and then anticipate potential changes an administrative agency might insist on years down
               the line. Maybe sophisticated corporations with elite lawyers can manage to navigate a world like that for the skilled foreign
               workers they seek to employ. But how can ordinary people be expected to keep up?
            

            
         
         
            Apples and Compliance Costs

            Suppose you manage to navigate the relevant law and complete all the paperwork perfectly. There still remains the cost of complying with so many laws from so many sources that are changing so often and so quickly. And those compliance costs, too, often have disparate impacts. 

            
            Some years ago, The New York Times wrote about a fifth-generation apple orchard owned by the Ten Eyck family in Altamont, New York. The patriarch of the family
               explained how, over the years, his business had become subject to more and more rules and regulations from more and more agencies:
               federal, state, and local. The Times ran the numbers and identified some 5,000 rules and restrictions relevant to orchards at just the federal level.
            

            
            “The number of rules on ladders alone!” Mr. Ten Eyck said, pointing to “an assortment of rules, guidances, standards and training
               requirements associated with ladders, including how to achieve proper angling.” He pointed as well to the farm’s required
               safety plan; it calls for an employee to scour the orchard for mouse and deer droppings, the equivalent, he said, to looking
               for an earring on the ground. Why that particular requirement? Apparently to ensure that farm employees do not accidentally
               step on the droppings, then step on a ladder rung, then put their hand on the rung, then put that hand on an apple. Other
               rules specify the type of wedding rings that can be worn and prohibit chewing gum. Describing one visit from investigators
               that consumed about forty hours of family and staff time during the busy harvest season, The New York Times noted that “this is life on the farm. . . . With thick rule books laying out food safety procedures, compliance costs in
               the tens of thousands of dollars and ever-changing standards from the government and industry groups, local produce growers
               are a textbook example of what many business owners describe as regulatory fatigue.”
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            Where does all this lead? One attorney who advises farmers explains that “so many of the farmers I’ve spoken with tell me
               that stricter and stricter regulations have put many of their neighbors and friends out of business, and in doing so cost
               them their homes, land and livelihoods.” He worries especially about the impact on small farmers, predicting that “more of
               our fruits and vegetables will be grown by large domestic producers who can afford to comply with the regulations—at the expense
               of smaller competitors—and by produce farmers abroad.”41 After all, who is best suited to follow and implement 5,000 federal rules and countless state and local ones: a family farmer
               or a farming conglomerate?
            

            
            Small apple farmers aren’t alone in their struggles. Remember John Yates? A special master appointed by the Secretary of Commerce
               to review potential cases of prosecutorial misconduct against fishermen concluded that the regulations fishermen face are
               so “complex, complicated, constantly changing, and in some cases, contradictory” that many are “paranoid every time they come
               ashore to offload their catch that they will be met at the dock by a Special Agent who will look for and find a violation.”
               Nor, the special master concluded, is their paranoia entirely unfounded; the cases he reviewed “support this conclusion.”42 Meanwhile, an earlier study by the Office of Inspector General of the Department of Commerce noted that many fishermen believe
               officials are “intentionally putting small fishermen out of business in favor of corporate fishing entities,” while other
               studies of specific fisheries point to waves of consolidation.43 “We’ve been frozen out,” one smaller fisherman said of all the rules. “This system has given it all to the big guys.”44

            
            Stepping back from apples and fish to look at the larger picture, the lawyer and author Philip K. Howard pointed out some
               years ago that, according to the Small Business Administration, small businesses face annual regulatory costs 36 percent higher
               per employee than those faced by larger firms.45 Other studies echo that finding.46 Close to half of small-business owners say they have halted or delayed an investment or opportunity because of uncertainty
               over the regulatory landscape.47 As an opinion piece in The Washington Post put it, “for decades, large businesses have been taking market share from small businesses, and the corporations at the top
               of the pyramid have been consolidating into ever-bigger megacorporations.”48

            
            Even the federal government has acknowledged research finding “that more heavily regulated industries experience fewer new
               firm births and slower employment growth than less heavily regulated industries, and . . . small firms are more likely to
               exit an industry in response to regulation than large firms.”49 All this has had a predictably disproportionate impact on vulnerable communities and the less wealthy: In 2019, the Small
               Business Administration estimated that 99.9 percent of minority-owned businesses were small businesses, and a 2015 study indicated
               that middle-class families account for over half of all new business ventures.50

            
         
         
            Caskets and Capture

            To be fair, those who make the laws, write the rules, and insist on the proper paperwork often act with the best of intentions.
               Charged with specific tasks—ensuring safe orchards or sound fishing practices—officials may simply seek to fulfill their mandates.
               But a narrow focus on pursuing one set of goals can sometimes fail to account for other considerations important to a healthy
               society—considerations like equality of opportunity and fairness.
            

            
            Sometimes, though, the problem runs deeper than that. Sometimes, powerful interests can capture regulatory processes and use them to entrench their positions at the expense of others who are less fortunate.51 Hundreds of academic articles and books have been written about the phenomenon of regulatory capture, but the basic concept
               isn’t hard to understand. George Stigler, a Nobel Prize–winning economist, put the point simply: Once concentrated groups
               recognize that regulation is inevitable, they often employ their influence to ensure that regulatory outcomes maximize their
               welfare at the expense of other, more diffuse and less well-organized interests.52 And when regulatory work is performed largely behind closed doors, when it is concentrated in democratically unaccountable
               hands, when the processes for rulemaking grow increasingly complex, the opportunities for powerful interests to influence
               the outcome grow.53 Judge Douglas Ginsburg has explained the effect of regulatory capture on consumers this way:
            

            
            
               Regulation is an item of trade, supplied by politicians who traffic in the state’s monopoly on the use of force, and demanded
                  by producers who can use regulation to extract rents from consumers. Regulation occurs because consumers, being numerous and
                  each having a small stake in preventing it, are typically not organized as effectively as producers and hence systematically
                  lose in the legislative struggle.54

            

            To see how regulatory capture can play out in practice, meet the monks of Saint Joseph Abbey in rural Louisiana. In 2005,
               Hurricane Katrina wreaked havoc on a pine forest that provided timber and a source of income for the 36 Benedictine monks
               who called the abbey home. In the hurricane’s aftermath, the monks began looking for other ways to support themselves. For
               years, they had made simple wooden caskets in which to bury their departed colleagues. Now, they decided, they would expand
               their operation and offer two options to the public: a “traditional” casket priced at $2,000 and a “monastic” option available
               for $1,500. The abbey’s tailor contributed by sewing the pillowcases, and a deacon blessed each casket before delivery. All
               in all, it was a pretty good deal: the monks produced a quality casket, and their prices beat those of many local rivals.
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            That, however, proved a problem. Not long after the monks started offering caskets to the public, the Louisiana State Board
               of Embalmers and Funeral Directors intervened.55 The Louisiana State Legislature had created the Board in 1914 to regulate “the care and disposition of the deceased.”56 But by the time of its dispute with the abbey, eight of the nine Board members were funeral industry participants.57 And they were none too happy with the new clerical competition. The Board wrote a letter to the abbey stressing that, under
               state law, only licensed funeral homes were entitled to sell caskets to the public. And becoming a licensed funeral home in
               Louisiana was no easy thing. Among other things, a funeral home had to have a “parlor” that could hold thirty people; a “display
               room” for six caskets; embalming facilities; and a full-time funeral director who had completed thirty credit hours at an
               accredited college, finished an apprenticeship, and passed a test administered by the International Conference of Funeral
               Service Examining Boards.
            

            
            The monks weren’t interested in opening a funeral home; they only wanted to sell caskets. But because they hadn’t complied
               with the regulations, the Board issued a cease-and-desist order commanding them to stop selling caskets.58 The Board subpoenaed two abbey officials to testify and threatened them with fines and potential time behind bars.59 The monks tried lobbying lawmakers to change state law and permit nonprofit charities like theirs to sell caskets. But the
               monks met opposition on that front as well—not from the public but once more from funeral directors. During all these developments,
               the monks quietly kept on selling their caskets.60 That led an angry Board to dispatch an investigator to take sworn statements from those who had purchased the caskets and
               to take pictures of the caskets “before any evidence could be buried.”
            

            
            All for what? Between 2007 and 2010, the monks sold sixty caskets in a state that sees 40,000 annual deaths. Yet it seems
               even that small number represented a threat to entrenched industry interests. After all, if the monks were not stopped, other
               potential rivals might enter the casket market. Local funeral directors were so concerned that some took to disparaging the
               monks’ products. They questioned whether the monks even made the caskets or whether it was all a marketing gimmick. And, they
               emphasized, casket sales are “complicated”; after all, said one, “a quarter of America is oversized [and] I don’t even know
               if the monks know how to make an oversized casket.”61 Not everyone has the time, the tenacity, or the resources to fight entrenched industry interests that have taken hold of
               the regulatory reins and turned them to their benefit. But at least this particular story had a happy ending—eventually. After
               a federal lawsuit and six years of wrangling with the Board, in 2013 the monks finally won the legal right to enter the Louisiana
               casket market.62

            
         
         
            Lawyers Everywhere and Nowhere

            Making your way in a world filled with shifting laws is difficult without lawyers. Often you need a lawyer just to locate the relevant law and understand it. If an agency’s interpretation of the law is buried in a guidance document, you’ll hardly have a chance of finding it without the assistance of someone in the know. If the law is ambiguous, you cannot begin to guess how an agency might resolve it without the help of someone familiar with the regulators’ habits. And if you get caught up in an enforcement action over your septic system, farm, or casket business, who will you call? As laws proliferate in number and complexity, access to legal services becomes increasingly vital. 

            
            All of which suggests that a moment of self-reflection might be in order. How well are we lawyers doing at helping the public
               navigate a system we are responsible for administering (if not creating)? Are we doing more to right inequalities or to perpetuate
               them?
            

            
            We all enjoy lawyer jokes, but maybe part of their appeal is that the truth is so much harder to confront. Partners in high
               demand at big-city law firms can command more than $2,000 an hour. Even in places you might not expect, prices can be eye-watering:
               a 2017 report from Kansas put the median rate across the state at $225 per hour.63 Doubtless it’s higher now. These rates mean that any hope of vindicating legal rights in court is beyond the means of most
               people. A 2013 study pegged the median cost of real estate disputes taken through trial at around $66,000 and the median cost
               of employment disputes at around $87,000. To put these figures into perspective, the median household income in 2022 hovered
               around $70,000.64 Contributing to the costs are judicial delays and court backlogs. In civil cases, the time from filing a case to a scheduled
               trial date has nearly doubled since just the early 1990s.65

            
            Put simply, low- and middle-income Americans face an access-to-justice crisis. The United States ranks near the bottom of
               the developed world when it comes to access to counsel in civil cases.66 Studies suggest that over 80 percent of the civil legal needs of lower-to-middle-income individuals are unmet in some jurisdictions,
               and over 76 percent of cases in state court have at least one self-represented party.67 Unsurprisingly, those forced to represent themselves usually fare far worse than those with legal representation.68 All of this invites other predictable consequences: as two institutes working on access-to-justice issues put it, there is a “strong, almost linear relationship between household income and negative consequences associated with legal problems” and “certain socio-demographic and racial/ethnic groups are particularly disadvantaged in terms of access to justice.”69 Translation: Maybe those with considerable means can get the legal help they need, but most individuals are left to navigate
               by themselves—and good luck with that.
            

            
            We can already hear some of our friends at the bar warming up their reply. Yes, they will say, our hourly rates are high.
               But those rates are the product of market demand, and it’s unfair to blame us for charging what the market allows. On the
               surface, that reply might seem fair enough. But scratch the surface, and it falls apart. In the United States, we lawyers
               (along with Louisiana funeral home directors) enjoy the privilege of regulating our own marketplace. And many of the regulations
               we insist upon artificially restrict the output of legal services, ensuring high market prices for our services while providing
               little in the way of compensating benefits to our clients. To get a sense of the problem, ask just three questions.
            

            
            First, how do we lawyers treat innovative competitors? Take LegalZoom by way of example. The company helps individuals and
               small businesses create relatively simple legal documents such as wills, leases, and premarital agreements at a fraction of
               what a lawyer would charge.70 But in spite of largely positive consumer reviews, the firm has been forced to contend with a raft of lawsuits seeking to
               have it banned in many states.71 Why? Lawyers have long and successfully lobbied for broadly written laws prohibiting nonlawyers from engaging in the “unauthorized
               practice of law.”72 And lawyers have used these laws as cudgels to thwart new entrants that threaten to undercut their prices.73 Of course, it might make sense to limit some legal work to fully accredited lawyers. A client facing a complex trial in state or federal court probably should retain
               a qualified trial lawyer. But is that same rule appropriate when it comes to addressing basic legal needs?
            

            
            Second, how do we treat other outsiders who might help make legal resources more affordable? In many jurisdictions, rules prohibit lawyers and law firms from accepting outside investment from nonlawyers. In theory, these rules serve the laudable goal of ensuring that lawyers are not influenced by the demands of investors when representing clients.74 But in practice, our self-imposed rules often greatly restrict the available supply of legal services and “contribute[] to
               the low innovation and high cost of services that characterize the U.S. legal market today.”75 Other sensitive industries manage the risk of undue investor influence through tools short of a total ban on outside investment.
               So, for example, you can get basic medical and accounting services at “shops” found in and coordinated with your local superstore,
               but you will not find everyday legal services available there. Within a short time after the United Kingdom dropped its ban
               on outside investment in 2007, studies showed new “alternative business structures” had emerged and quickly captured 20 percent
               of consumer and mental health legal work and nearly 33 percent of the personal injury market. All of which suggests that the
               new firms were doing exactly what you would expect: expanding access to legal services, decreasing prices, and helping meet
               the needs of underserved poor and middle-class clients.76

            
            Third, what about our law schools? Today, most states require future lawyers to obtain both a bachelor’s degree and a law
               degree.77 Typically, that amounts to seven years of higher education. Between 1980 and 2019, the cost of an undergraduate degree skyrocketed
               by 169 percent. Between 1985 and 2019, the cost of a private law school education nearly tripled. And that’s accounting for
               inflation.78 Today, the average student walks out of law school burdened with about $140,000 in debt.79 According to one organization tracking these figures, “it is impossible for the average lawyer working in the public sector
               to pay off federal student loans if they follow” government-recommended repayment plans.80 Given all that, is it any wonder that so many members of the bar charge such high prices?
            

            
            Nor is it obvious that all of these expensive educational requirements are necessary to protect our clients’ interests. Apparently, the idea of mandating three years of postgraduate law school education originally had a lot to do with the fact that medical school ran four years; some argued that law school should be treated comparably—an argument that seems to have rested more on professional pride than empirical proof or practical necessity.81 Once out of school, different lawyers provide very different kinds of services; some may spend their careers helping clients
               navigate family or small-claims court, others may specialize in complex intellectual property disputes. Yet rather than developing
               different educational paths tailored to different career paths, our professional rules generally force future lawyers to secure
               an undergraduate degree that may be entirely unrelated to law and then to spend a uniform three years in legal training—much
               of which they spend studying areas of law in which they “will never see a single client.” As one commentator has said, it
               may not be a “bad thing for every law school graduate to be equally prepared to represent a criminal on death row, draft a
               will or negotiate a public offering of securities,” but is it sensible?82 Again, our colleagues in the United Kingdom don’t think so. If they wish, law students there can pursue a variety of postgraduate
               degrees focusing on specialty areas. But they can also earn a basic law degree after just three years of undergraduate study.83

            
            Charles Dickens’s book Bleak House traced the interminable legal case of Jarndyce and Jarndyce as it slowly bled everyone involved dry. Dickens himself spent time working as a clerk in a law office and drew on that experience
               in his writings. His views may be a bit stronger than our own, but his hyperbole has a point—and a warning—for our profession.
               As Dickens saw it, “the one great principle of the . . . law is, to make business for itself. There is no other principle
               distinctly, certainly, and consistently maintained through all its narrow turnings. Viewed by this light it becomes a coherent
               scheme, and not the monstrous maze the laity are apt to think it.”84

            
         
         
            Covid-19 Winners and Losers

            When news hit in late 2019 that a novel coronavirus was circulating globally, existing trends in our law accelerated and sharpened. Whatever else one might say about what happened, some things stand out: as a nation, we sought answers less from ourselves, our friends, and our neighbors, and more from central authorities; we looked less to elected representatives and more to agency officials; we demanded not carefully deliberated solutions but quick action; and along the way, we sometimes enacted rules that privileged the few over the many. 

            
            In the early months of 2020, executive officials at every level—national, state, and local—issued emergency edicts.85 Some but not all of those decrees could trace their legal authority to legislation delegating emergency powers to executive
               officials under specified circumstances.86 Initially, many of the decrees ran for short durations (say, thirty days) in conformity with existing legislation.87 Later, however, various executive officials asserted the authority to renew their temporary edicts repeatedly.88 Two and a half years after a pandemic was declared, a number of states were still enforcing emergency orders.89 The federal government didn’t end its national public health emergency declarations until the spring of 2023—more than three
               years after their initial adoption.90 Through it all, legislatures were rarely involved. Agencies did not always bother with providing advance notice of their
               new rules; nor did they always seek public comment on them.91 Instead, we lived in a world of intense Wilsonian administrative efficiency. Executive officials simply issued edicts. Huge
               numbers of them. Extraordinary ones, too.
            

            
            At the federal level, our representatives in Congress initially enacted a temporary moratorium on certain tenant evictions
               but later chose not to extend the program. Unsatisfied, officials at the Centers for Disease Control and Prevention (CDC)
               declared their own moratorium—and then extended it again and again.92 Meanwhile, the Occupational Safety and Health Administration adopted emergency regulations of its own mandating covid-19
               vaccines for 84 million Americans, even though (once more) Congress had already considered that course and declined to pursue
               it.93

            
            At the state and local levels, governors and other executive officials issued decrees shuttering schools and businesses, restricting travel, and mandating the use of face masks.94 Outdoor playgrounds were closed. Some were fenced off. Still others were encircled with thick yellow tape reminiscent of
               crime scenes.95 If the edicts were ignored, more measures were quickly taken. The town of San Clemente, California, dumped 37 tons of sand
               into the local skate park to prevent children from taking a spin. In Malibu, police arrested and handcuffed a lone paddleboarder
               offshore.96

            
            Keeping up with all the shifting executive edicts was no easy feat. Officials modified and revised their rules over and over
               again, sometimes on a weekly basis.97 A year into it all, The New Yorker described what it was like to run a restaurant in Manhattan. “For months,” the magazine reported, restaurants “endured a
               baffling crossfire of changing rules and regulations, from a gantlet of city and state agencies.” State officials banned indoor
               dining, then allowed it under various restrictions, then banned it again. In response to one such ban, the mayor issued a
               memo interpreting its terms and advising that guests were, as the magazine put it, “prohibited from going inside to use the
               rest room, and restaurant workers were effectively not allowed to take their staff meals anywhere but the kitchen.” After
               “an outcry ensued,” state officials responded that the mayor was wrong and that they hadn’t mandated anything of the sort. At another point, “there was a run on propane patio heaters” after the mayor announced an extension of the city’s outdoor
               dining program. Later, though, the city issued rules clarifying that the heaters had to be kept far away from buildings, streets,
               and even persons—rendering them more or less useless. “The rules change by the hour,” one restaurant owner complained. “You
               don’t know what tomorrow is going to be.”98
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            In some quarters, even the free exchange of ideas over these shifting measures proved unwelcome. Facebook suspended users
               for questioning the effectiveness of masks.99 Various media outlets flagged as misinformation suggestions that covid-19 had originated in a lab, only to reverse course
               later when evidence for the “lab hypothesis” could no longer be easily dismissed.100 LinkedIn, whose self-described mission is to “connect the world’s professionals,” censored views critical of the official covid-19 response, including a post from a then professor of medicine at Harvard Medical School linking to an interview of his with a comment: “It’s a very strange time we have entered into. . . . Basic principles of public health are thrown out the window while the working class is thrown under the bus.”101 Doctors, epidemiologists, Nobel Prize winners, even our representatives in Congress: it seemed that no one was exempt. Over
               a year into the pandemic, YouTube removed a video by a sitting senator that questioned the effectiveness of masks (and suspended
               his account for a week).102 That same site removed two videos from a Senate committee hearing on the treatment of covid-19—but not before one of them
               racked up 8 million views.103 In Florida, the state’s surgeon general saw Twitter block his post about potential side effects of the covid-19 vaccine.104

            
            Can it come as any great surprise that in this environment—where so many laws were made and changed so quickly, where new mandates came more often by way of executive decree than legislative compromise, where open public debate was stifled—those with political clout, popular points of view, or wealth often fared better than others? Take Nevada’s reopening plan in 2020. It permitted breweries, bowling alleys, and other favored secular institutions to reopen at 50 percent capacity, yet limited indoor religious worship services to “no more than fifty persons” regardless of the size of the building. So casinos in Las Vegas could host thousands of patrons, but Calvary Chapel Dayton Valley was left unable to conduct even a brief service with ninety congregants, a number that amounted to about 50 percent of its capacity.105

            
            Nevada wasn’t an isolated example. For a period, California forbade all indoor worship in much of the state while allowing most indoor businesses to continue to operate with capacity restrictions.
               Officials justified the ban by pointing to factors that supposedly distinguished religious worship from secular activities.
               In particular, California stressed that religious services sometimes involve singing. Yet instead of addressing singing in
               church, the state flatly banned all indoor religious services. And it did so at the same time it appeared to allow indoor
               singing at some of the state’s most powerful companies: music, film, and television studios.106

            
            In New York, a color-coded executive decree had similar winners and losers. In “red” zones, no more than ten people could
               attend religious services but businesses deemed “essential” could host unlimited numbers of patrons. Just what businesses
               were “essential”? Liquor stores, hardware stores, bike stores, acupuncturists, and more. In “orange” zones, the disparity
               was even starker: houses of worship were capped at 25 people, while even “nonessential” businesses could go about their affairs
               without any limits. This despite the fact that some houses of worship were designed to accommodate more than a thousand people.107

            
            Early on, one professor recalled walking down a main street in his small town of Amherst, Massachusetts—one that, like the streets of small towns dotted across the United States, was filled with small businesses. “What will be left of that vibrant downtown,” he wondered, “when we emerge from the coronavirus crisis?” The professor predicted the “reinforc[ement]” and “exacerbat[ion]” of “what were already the two key economic trends of our lifetime: consolidation and inequality,” with the winners being mostly “executives of large corporations, partners at private-equity firms and investors in both—in short, the very rich.” In contrast, he continued, “working-class and lower-skilled workers will experience lasting economic harm,” all of which will “further hollow out what was once known as the American Dream.”108

            
            How did those predictions pan out? By April 2021, with many restrictive policies still to unfurl, the Federal Reserve reported
               that roughly 200,000 more businesses had closed permanently compared to historical levels. About two-thirds were individual
               businesses, with barbershops, nail salons, and other personal service providers suffering the most.109 The Federal Reserve reported that minority-owned businesses had been hit especially hard.110

            
            Our response to the pandemic carried with it other disparate impacts as well. Often, risks were transferred rather than eliminated.
               That dinner you had delivered to your home? Someone had to make it; someone had to deliver it. Social distancing? It’s a lot
               more manageable from the comfort of a second home in the country than a small city apartment. Online Zoom classes for your
               six-year-old? No doubt less of a problem for families with funds for home help, tutors, and fast internet connections. (Or
               better yet, skip the Zoom and go for a $25,000 in-person pod.)111 Mask mandates? Easier to support when you can work maskless from home in your sweatpants and don’t have to spend ten hours
               on a factory floor to make ends meet.
            

            
            Where there were losers, there were winners. In the first year of the pandemic, Amazon, for example, “hired thousands of employees—including
               lawyers,” perhaps in part to navigate all the rapid rule changes.112 The company’s stock price soared, and Jeff Bezos’s net worth rose about $80 billion between March 2020 and October 2021.
               Collectively, the country’s billionaires added about $2.1 trillion to their net worth during the same period, a 70 percent
               increase from their collective prepandemic fortunes. Millionaires didn’t fare poorly, either: Credit Suisse reported that
               the number of “ultra-high net worth individuals”—those with assets over $50 million—had grown by 24 percent, the highest rate
               of increase in decades.113

            
            Covid-era restrictions distilled to their essence recent trends in our lawmaking practices, providing a glimpse of what happens when laws are made and remade with ever-increasing speed outside the legislative process. They offer a glimpse, too, into the different effects ever-changing laws can have on “the sagacious, the enterprising, and the moneyed few” as compared with “the industrious . . . mass of the people.”114 Public administration may have been vigorous and efficient. But it did not come without a price.
            

            
         
         
      
   
      
      
      
         
            Chapter 6
Three Freedoms

         
         
            “Don’t you wish you were free, Lenina?”

            “I don’t know what you mean. I am free. Free to have the most wonderful time. Everybody’s happy nowadays.”

            —Aldous Huxley, Brave New World1

         

         
            Ordered Liberty

            John Locke wrote that “the end of Law is not to abolish or restrain, but to preserve and enlarge Freedom”; “where there is
               no Law, there is no Freedom.”2 Many people since, George Washington reputedly included, have described what we seek from law in similar terms, calling it
               “ordered liberty.”3

            
            To illustrate the point, in 2014 Georgetown University Professor Randy Barnett invited his readers to consider the Sears (now the Willis) Tower in Chicago: Think of the thousands of people moving at any given moment in a building that rises more than a hundred stories and brims with offices, retail shops, and restaurants. The building’s hallways, stairs, and elevators (there are nearly a hundred of the last, and they make more than 42,000 trips a day) all work together to help people find their chosen destinations. Without this structure, Professor Barnett reminded us, people “could not accomplish their purposes or, for that matter, any useful ends.”4

            
            In much the same way, when done well, our laws may constrain us in some ways, but without them we could not begin to pursue
               our own aspirations in life. To put the point more bluntly, most of us are happy to trade (say) the freedom to kill others
               in return for a law securing our own physical safety. The same goes for most age-old laws, like those against assault and
               theft. We know intuitively that the absence of laws such as these—or the failure to enforce them—would do more to impair than
               facilitate our ability to chart our way in the world.
            

            
            Admittedly, there’s a paradox in play. The freedoms we cherish cannot exist without some law, but they can also be imperiled
               by too much law. At that end of the spectrum, the risk does not come from bad men who would do us harm; it comes from those
               who would script the details of our lives in the name of better securing our safety, our happiness, or their own particular
               vision of progress. The last chapter explored the impact of the growth of law on our nation’s promise of equality under law.
               This one asks an even more fundamental question: If the “end of law” is the protection of ordered liberty, how well is our
               legal structure doing at realizing that goal?
            

            
            In one way or another, perhaps every chapter in this book speaks to that question. But let’s take it on even more directly
               by considering three stories. Each is about the struggle of ordinary Americans to chart their own path in a world with so
               much law. And each centers around one of three rights long thought essential in any society dedicated to ordered liberty:
               first, the right, as Justice Louis Brandeis put it, “to think what we like and say what we please”;5 second, the right to gather and associate with one another, recognizing that we are intensely social beings who rarely flourish
               in isolation; and finally, the right to plan and pursue our own lives without harm to others, or what our Declaration of Independence
               calls the “pursuit of Happiness.”6 John Stuart Mill, for one, argued that “no society in which these liberties are not . . . respected[] is free, whatever may be its form of government.”7

            
         
         
            Foster Care and the Freedom to Differ

            Writing at the height of the Second World War in West Virginia State Board of Education v. Barnette, Justice Robert H. Jackson observed that “struggles to coerce uniformity of sentiment in support of some end thought essential
               to their time and country have been waged by many good as well as by evil men.” As Justice Jackson noted, such struggles rarely
               end well: history shows that “as first and moderate methods to attain unity” prove unsuccessful, “those bent on its accomplishment
               must resort to an ever-increasing severity.” Ultimately, “those who begin coercive elimination of dissent soon find themselves
               exterminating dissenters. Compulsory unification of opinion achieves only the unanimity of the graveyard.”8

            
            It’s difficult to read Justice Jackson’s words without seeing in them an effort to contrast our nation’s experiment in liberty
               with the experiments in fascism and communism then playing out in Europe. Here, our founders valued the “freedom to think
               as you will and to speak as you think”—and they valued that freedom “both as an end and as a means”: an end because the right
               to think and speak freely belongs inalienably to each of us; a means because thinking and speaking freely are essential to
               self-government.9 By allowing a wide array of views room to flourish, the founders understood, “we may test and improve our own thinking both
               as individuals and as a Nation.”10 As Justice Jackson recognized, our First Amendment was designed to avoid the “strife” that so often accompanies efforts to
               compel unity of thought and speech “by avoiding [its] beginnings.”11

            
            Of course, the right to think and speak means little if it protects only popular views or ones held by elites. For the right
               to mean anything, it must mean the right to disagree. (As George Orwell once quipped, “If liberty means anything at all it
               means the right to tell people what they do not want to hear.”)12 Perhaps, too, through history people have disagreed on few things more than matters of faith. Many immigrants to this country, past and present, have made grueling journeys to our shores for the very purpose of securing the right to practice religious beliefs so unpopular at home that they faced persecution, punishment, even death. Think back to the Amish we met in chapter 5. 

            
            Our First Amendment recognizes this reality by protecting religious speech twice in a single sentence—first by singling out
               the “free exercise” of religion for protection by name and then by prohibiting laws “abridging the freedom of speech” more
               generally.13 Hard experience had taught the framers that “government suppression of speech ha[d] so commonly been directed precisely at religious speech that a free-speech clause without religion would be Hamlet without the prince.”14 In some ways then, the right to think and express religious beliefs is a kind of canary in the First Amendment coal mine.
               When the spirit of the times breeds censure, it is often the first to go.
            

            
            What has the spirit of our times meant for the freedom to hold and express unpopular ideas?
            

            
            Consider the experience of three women from Philadelphia, Toni Simms-Busch, Sharonell Fulton, and Cecilia Paul. Each found
               a place in her heart and home for foster children. After graduating from college, Ms. Simms-Busch took a job as a social worker.
               In that role, she later testified, she saw the desperate need for foster parents and resolved to help. Ms. Fulton’s journey
               was different but led to the same destination: “I went to church and I prayed about it and I believe that it was my faith
               that led me to it.” Over a span of twenty-six years she fostered forty children.15 As she explained, “Mostly what I’ve done is emergency placement, so that means [the children] have been taken from their
               family, and they don’t understand why. They’re hurting. . . . My goal with the children is to reach out, find a way . . .
               show them some love, be there when they need you.”16

            
            Like the other women, Ms. Paul had deep connections to Philadelphia. After college, she worked as a nurse at a children’s hospital before leaving to raise her own family. But she missed helping other children, so she, too, turned to fostering. Ultimately, Ms. Paul fostered more than a hundred children, six of whom she adopted. Many of the infants she fostered came to her addicted to drugs and in need of special care.17 In 2015, the city named her “Outstanding Foster Parent of the Year.”18 “I would be a completely different person if it wasn’t for my mom,” Thomas Paul, one of her now-grown adopted sons, said.
               “She was like an angel, really.”19
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            After deciding to foster, each of these women partnered with Catholic Social Services (CSS). The group is “an arm of the Catholic
               Church,” and the women were drawn to the organization in part because of their own faith. “I knew,” Ms. Simms-Busch said,
               “that we would share the same foundational beliefs.”20

            
            CSS dates its mission of assisting families in need back to the 1790s, when the Roman Catholic Church in Philadelphia, among
               other faith-based orders, began caring for children left orphaned or neglected after the yellow fever epidemic.21 Today, the nonprofit continues to see “caring for vulnerable children as a core value of the Christian faith and therefore
               views its foster care work as part of its religious mission and ministry.”22

            
            For much of our nation’s history, foster care was provided largely by private charities like CSS. In fact, when CSS (then named the Catholic Children’s Bureau) formally started its work in 1917, it “made placements with little to no government involvement.”23 CSS officials later testified that the Missionary Sisters of the Blessed Trinity who staffed the bureau would learn of at-risk
               children needing homes, coordinate their placement with families, and track their progress.24 Even decades later, when the government first became involved in the foster care arena, the bureau retained “tremendous”
               authority, deciding for itself questions of both removal and placement. It wasn’t until the second half of the twentieth century
               that the city took a “more active role” in the process.25 
            

            
            Today, the city assumes protective custody of children removed from their homes. It then contracts with private agencies to
               place the children into foster homes.26 On average, more than 3,000 children find themselves in the city’s foster care system every year; often they have been abused
               or neglected, sometimes severely.27

            
            By 2018, the city had contracts with more than twenty different foster care agencies.28 Because each “has slightly different requirements, specialties, and training programs,” the city encourages prospective foster
               parents to “browse the list of foster agencies to find the best fit.”29 Foster care agencies are responsible for certifying prospective parents as fit to foster, a process that takes months to
               complete.30 By law, an agency must evaluate an applicant’s background, “existing family relationships,” “attitudes and expectations,”
               and “mental or emotional stability.”31 In the end, the agency decides whether to “approve, disapprove or provisionally approve the foster family.”32

            
            To the best of anyone’s knowledge, not a single complaint has been lodged against CSS in the history of its operations.33 To the contrary, as the city itself has put it, CSS is a “point of light” in its foster care system.34 Ms. Simms-Busch has worked with nearly all the foster agencies in the city but considers CSS’s level of care “unique.”35

            
            By way of example, she has described how “when my [CSS social care] worker comes, he spends time with my boys, he plays with them, he interacts with them. . . . When my two-year-old sees my worker coming, he runs to him. He does not run to many people, so that’s a good thing.”36 Ms. Paul’s adopted son Thomas recalls visits from his CSS social care workers that helped him and other children “out of
               their darkness.” Once when Ms. Fulton took in new foster children on Christmas Eve, the nonprofit delivered wrapped presents
               to her door so they wouldn’t be without gifts the next morning. Sometimes, too, children come to foster homes with nothing
               but the clothing on their backs. CSS helps supply clothing or an allowance to purchase items beyond what the city provides.37

            
            Today, the foster care system in the United States faces a crisis. There are far more children in need of homes than foster
               families willing to take them in.38 The shortage is so acute that by some counts, nearly 57,000 children in the foster care system (about one in seven) live
               in group homes rather than with foster families.39 In California, children have been made to sleep on city office conference tables or mats on the floors.40 In Washington, reports indicate that foster children as young as two years old have had to spend nights in hotels: 211 hotel
               stays were reported in just one month in 2016. The lack of available long-term foster homes also leads to more moves for children:
               One study documented the not-uncommon plight of a four-year-old moved among ten different families and various hotel rooms
               in the span of three months.41

            
            Perhaps unsurprisingly, children in group homes often fare worse than those in foster family settings. They’re less likely
               to graduate from high school, more likely to be arrested for crimes, and more likely to develop mental health problems.42 The Washington Post described the situation this way: because of the “shortage of foster parents,” “case workers and courts have been funneling
               children into crowded emergency shelters, hotels, out-of-state institutions and youth prisons—cold, isolating and often dangerous
               facilities not built to house innocent children for years.” The executive director of a nonprofit child advocacy organization
               was reported to have said simply, “We are just destroying these kids.”43

            
            Philadelphia isn’t immune to these challenges. In March 2018, the crisis there became so severe that city officials put out an “urgent” call for foster parents (it needed about 300 more). One agency staffer explained the situation this way: “We’ll get 200 requests a month from [the city] and we’ll be able to place maybe 10 of them. . . . We’re sending infants sometimes to infant shelters.”44

            
            Just days before issuing its urgent call, however, the city declared a freeze on new foster placements through CSS. Why? Apparently,
               city officials had gotten wind from a Philadelphia Inquirer reporter that CSS does not vet same-sex couples for certification as foster parents.45 As a Catholic organization, CSS adheres to the view that “marriage is a sacred bond between a man and a woman.”46 And because it understands certification “to be an endorsement of [foster families’] relationships,” CSS declines to “certify
               unmarried couples—regardless of their sexual orientation—or same-sex married couples. CSS does not object to certifying gay
               or lesbian individuals as single foster parents or to placing gay and lesbian children.” What’s more, no same-sex couple had
               even asked the agency for certification. Were they to do so, CSS representatives have stated, they would happily refer such
               a couple to another agency in the city—just as they sometimes do for various other reasons, such as geographic proximity.47

            
            Still, the paper’s reporting touched off a flurry of activity in the city government. Almost immediately, the city council
               adopted a resolution asserting (not entirely accurately) that CSS has “policies that prohibit the placement of children with
               LGBTQ people based on religious principles.”48 The city’s Commission on Human Relations launched an investigation, and the Commissioner of the city’s Department of Human
               Services met personally with CSS representatives. At the meeting, the CSS representatives highlighted the fact that the nonprofit
               had been serving children in need in Philadelphia without complaint for more than a hundred years. Still, shortly after the
               meeting came the call: the city would no longer refer children to CSS for new placements.49 Just before the announcement, the agency reported serving about 120 children across one hundred foster homes at any given
               time.50

            
            CSS and the families it worked with were devastated. Helping children was a core part of CSS’s “religious mission and ministry,” with many faithful believing that they have an obligation to assist children in need.51 But because of the freeze, CSS stopped recruiting and certifying new families and, according to the agency, beds in the homes
               of its current families lay empty. By mid-June, the nonprofit reported 26 available spots for children in need of a home,
               a number it projected to increase to about 35 by the end of the month.52 There were even cases, CSS later stated, in which city officials had sought to “block[] children entering foster care from
               reuniting with siblings who were placed with CSS families” and to “block[] children re-entering foster care from returning
               to CSS foster parents they knew and loved.”53

            
            Toni Simms-Busch, Sharonell Fulton, and Cecilia Paul spoke about the impact on their own lives and those of the children they
               sought to help. In June, Ms. Paul said that her home had been empty for three months because of the freeze, that she had never
               gone that long without a referral, and that she felt “very lost, very lost.”54 For Ms. Simms-Busch, the developments were “heartbreaking,” given that “there are homes that could be open” to children in
               need.55 Ms. Fulton worried that the children she was then fostering (four and five years old) might be moved to another home. All
               three women reported that, if CSS’s foster care services were forced to close, they were unsure that they’d continue to foster
               with another agency; CSS had been, after all, like “family.”56

            
            By the end of June, CSS’s contract with the city expired and the city refused to sign a new one (beyond a “maintenance” agreement
               for children still in CSS homes). That is, the city said, unless CSS agreed to change.57 The city pointed out that Bethany Christian Services, the largest Protestant adoption and foster agency in the nation, had
               acceded to the city’s demands and revised its certification standards.58 The not-so-subtle message: CSS should, too. (Bethany explained its decision on its website: “The reality is that the government
               runs the foster care system, and we cannot serve children in foster care without contracting with the state. So we faced a
               choice: continue caring for hurting children who need a safe family, or close our foster care program completely.”)59

            
            In reply, CSS representatives said that the group couldn’t change how it thought or expressed itself about marriage, something its religious tradition treats as a sacrament. When it became clear that the city wouldn’t back down, CSS felt it had no choice but to take the matter to court. The group argued that the city’s referral freeze violated its First Amendment rights.60 “To be clear,” the group’s lawyer explained, CSS wasn’t seeking to impose its beliefs on anyone else. Instead, it was saying,
               “Please let me stand aside.”61 The group’s ideas about marriage might not be popular, but CSS stressed they were nothing new and the agency had served the
               Philadelphia community well for many years—long before the government had even entered the foster care field. By 2018, however,
               none of that was enough.
            

            
            How did it work out in the end? In the spring of 2021, the Supreme Court unanimously held that the city’s refusal to renew
               its contract with CSS on the basis of the group’s religious ideas violated the First Amendment. But consider what it took.
               The group had to endure years of litigation. It had to persist, too, through losses both in the trial court and on appeal.62 In the meantime, children in need were left unserved and available beds in loving homes sat empty.
            

            
         
         
            A “Nation of Joiners”

            For most of our history, America has been, as the historian Arthur Schlesinger put it, a “nation of joiners.”63 We remember Benjamin Franklin as a signer of the Declaration of Independence and the Constitution, the publisher of Poor Richard’s Almanack, and the inventor of the lightning rod and bifocal glasses. But we sometimes forget the many other activities that mark him
               as witness to the spirit Schlesinger spoke of: Franklin formed a club for artisans; a subscription library (where he was head
               librarian for a time); and a volunteer fire department. He was the first president of the Academy and College of Philadelphia
               (later the University of Pennsylvania) and founded the American Philosophical Society.64 None of those activities or comparable ones by other founders detracted from their reverence for the individual; our country’s famed individualism has never meant, as Schlesinger reminded us, “the individual’s independence of other individuals, but [instead] his and their freedom from governmental restraint.”65

            
            When it set about drafting the First Amendment shortly after the Constitution’s adoption, Congress included the freedom to
               assemble alongside the free exercise of religion and freedom of speech, understanding that they all march together. These
               rights are so closely aligned that, at the time, some argued there was no need to single out the right to assemble for separate
               treatment. As Representative Theodore Sedgwick from Massachusetts put it, “If people freely converse together, they must assemble
               for that purpose; it is a self-evident, unalienable right which the people possess; it is certainly a thing that never would
               be called in question.” Others, however, insisted on mentioning the right to assemble—not because they disputed Sedgwick’s
               premise but because people had been prevented from gathering freely in the past and, as Representative John Page of Virginia contended, “If the people could
               be deprived of the power of assembling under any pretext whatsoever, they might be deprived of every other privilege contained
               in the clause.”66

            
            As we have seen in earlier chapters, our habit of associating with one another has withered in recent decades. Many of the
               places where we once gathered and found support and meaning are shadows of their former selves. Church attendance has fallen
               precipitously; long-standing social clubs such as the Elks and the Rotary Club struggle for members; even poker, bridge, and
               bingo nights have been replaced by online Wordle and internet gambling. In the wake of all this, a marked decline in trust
               in one another has followed. In 1972, half of Americans believed that their fellow citizens could be trusted. In 2020, that
               number stood at one-third.67 As Robert Putnam observed in Bowling Alone, it’s hard not to make a connection between these trends. When we do not regularly engage with one another, when we feel
               the tug of social connections less and less, how much easier is it, as Putnam put it, for us to fall prey to the thought that
               we are “surrounded by miscreants”?68

            
            These are worrying trends for many reasons, but one of them concerns our capacity for self-government. While democracy depends on the freedom to think and speak freely, it also depends on trusting that those with whom we disagree are not “miscreants”; it depends on listening to and engaging with those who hold different views. And our civic associations are the places where that trust and those habits were once learned. “When Alexis de Tocqueville visited the United States in the 1830s,” Putnam noted, “it was the Americans’ propensity for civic association that most impressed him as the key to their unprecedented ability to make democracy work.”69

            
            
            As troubling as our retreat from civic life may be, most of us take for granted that if we want to, we can gather with others more or less as we wish. But the nation’s experiences during the covid-19 pandemic rendered even
               that conviction less certain. In the last chapter, we looked at the covid-19 era with an eye to what the proliferation of
               rules and edicts means for our aspirations for equal treatment of persons under law. Here let’s examine the episode from a
               different perspective and consider what it meant for people like Chris Reed.
            

            
            Before March 2020, Mr. Reed met weekly with other recovering addicts at the “sober bar” he ran in northern Illinois. Together,
               the group would socialize over live music and “lean on each other in their daily struggles to keep from relapsing.” Then,
               seemingly overnight, everything changed. Like so many across the nation, Mr. Reed was ordered to close his business immediately
               and indefinitely.71

            
            Put to one side the effect the closure had on Mr. Reed’s finances or the sense of worth that so often comes with a job. What
               about his gatherings for recovering addicts? The group tried to continue operating online, but it wasn’t the same. “I just
               celebrated ten years” free from substance abuse, Mr. Reed told a reporter at the time. “I thought I was the only person who
               had these issues and then I started going to meetings and I started to see all these other people who had gone through similar
               things and connecting with them, whether it was just going out to dinner or coffee after a meeting. There was a certain level
               of camaraderie. That’s just something you can’t produce with the Zoom meetings.”72 He wasn’t the only one worried about what the loss of physical interaction would mean to addiction recovery efforts. “It’s one thing to be socially isolated, but it’s another thing to be socially isolated and trying to get sober. That’s an unfathomable thing,” another recovering addict said.73 Still another reported being “scared”: “Online just won’t be the same. We won’t have the fellowship that we so desperately
               need.”74

            
            Early on, some doctors predicted that the shuttering of in-person meetings would badly damage recovery efforts. “We consider
               addiction a disease of isolation,” explained one physician. “Now we’re isolating all these people and expecting them to pick
               up the phone, get online, that sort of thing—and it may not work out as well.”75 Often, it didn’t. By 2021, reports emerged that connections important to recovery that had been fostered in person weren’t
               being duplicated online. “People are relapsing left and right,” said one recovering addict. “The loneliness plays into it.”
               Another echoed her words: “What is more supportive than walking into a room and seeing a human you can touch? What’s been
               missing is body language, our ability to hug each other.”76

            
            Really, few aspects of life were unaffected. In many states, nearly every outlet that offered a chance for human interaction
               was shuttered: not just schools and nursing homes but libraries and bookstores, coffee shops and museums, malls, zoos, parks,
               and playgrounds.77 Any place you might have once met someone for coffee; had an impromptu interaction with another person while standing in
               line or scanning a bookshelf; met a fellow mom or dad while out with the kids—all stood vacant, some of them never to return.
               Poignantly, The New York Times reported on the mother of a nine-year-old boy in a pediatric nursing home facility who had endured months without visits
               from her; she spoke of the decline he had suffered.78 Nor were situations like that uncommon.
            

            
            What were people to do? The official answer was “Go virtual.” The CDC recommended remote learning for schools, and most states
               mandated it.79 (At least for public schools; if you were rich enough or fortunate enough, you might have found another way.) State officials
               forced places of worship to rely on online services.80 Doctors diagnosed patients via telemedicine, and the elderly in nursing homes were left to substitute visits from family with FaceTime.81 But not only did those modes of interaction pale in comparison to human contact, many Americans simply couldn’t access them.
               According to 2018 statistics from the U.S. Census Bureau, 8 percent of households have no computer—defined broadly to include
               smartphones—and 15 percent no broadband internet connection. The Bureau reported, too, that households with higher rates of
               connectivity tended to be those with higher incomes; lower internet subscription rates were associated with renters, “households
               with limited English speaking ability[,] and households with at least one person who was disabled.”82

            
            Even when in-person activities resumed, life remained far from normal. “Social distancing” entered everyday speech, soon to
               be followed by “mask up.” California required masks and social distancing for private gatherings in a person’s own home—when
               those gatherings were allowed at all.83 Massachusetts, like some other states, required children as young as five to mask in public indoors, and even outdoors when
               social distancing wasn’t possible.84 Federal agencies required toddlers over the age of two—a critical stage in child development—to wear masks in its Head Start
               program, a mandate that remained in place until 2023.85 Across the nation, children ate lunch behind plexiglass or without talking; sat and “played” isolated six feet apart; and
               went without seeing a smile for hours each day.
            

            
            Some of this shuttering happened voluntarily, especially early on, when relatively little was known about covid-19. But as time passed, restrictions on our ability to gather—to learn together, eat together, pray together, struggle together, keep sober together—became increasingly a matter not of choice but of official fiat. Priests who had voluntarily closed the doors to their houses of worship but later wanted to reopen for congregations in need weren’t permitted to do so. Public school administrators and teachers who had once been happy to try Zoom but then found it inadequate were forbidden from reopening their classrooms. Even on a more granular level official rules reigned. You may have wanted to host friends for a round of cards at your home; organize a playdate for your kids at the local playground; or take a mask-free walk through the park with grandma. But in many states, those activities were prohibited as well.86

            
            Take the experience of Pastor Jeremy Wong of Orchard Community Church in Campbell, California. Before the lockdowns, he and
               his family hosted eight to ten members of his congregation for dinner each week, followed by Bible study and communal prayer.
               It was a deeply meaningful ritual for the participants.87 By law, however, even those small gatherings were banned.88 Government orders divided the state into tiers based on things such as covid-19 case rates and a “health equity metric” and
               decreed what gatherings were and weren’t allowed in each tier.89 In Tier I, no private indoor gatherings were permitted and outdoor gatherings were limited to three households. In the remaining tiers,
               indoor gatherings were “strongly discouraged,” and their size was limited by law; in Tier II, for example, a maximum of three
               households could gather.90

            
            Nor, as we saw in chapter 5, did officials always apply those restrictions evenhandedly. In Pastor Wong’s case, his home state
               allowed hair salons, barbershops, and “personal care services” such as nail salons, tattoo parlors, body waxing and massage
               services to remain open, often without occupancy restrictions.91 Some businesses could even allow clients to go maskless, prompting a judge who faced Pastor Wong’s case to point out that
               in California “a beauty shop may host an unrestricted number of households, half of them bare-faced and in immediate proximity to the other half. But Wong, in a space of the same
               size—even an outdoor space—would be limited to three households, despite donning masks and maintaining a six-foot distance.”92

            
            For Pastor Wong, folding his Bible study group was a deep wound. “Communal worship, congregational study, and collective prayer are central tenets of my faith and ministry,” he explained, and “these types of in-person gatherings are impossible to replicate in an online format.” More than that, for the members of his congregation, “prayer and faith-based teachings [were] critical means to cope with and respond to the covid-19 crisis.”93 Like others across the nation, they were suffering, and as one journalist wrote, “trying to comfort churchgoers who had lost
               family members or jobs via Zoom—while liquor stores, dispensaries and hair salons stayed open—left [Pastor] Wong increasingly
               nonplused.” For him, the gatherings were “important because they address needs of people . . . that things like medicine can’t.”94

            
            What was the human toll of all this enforced isolation? As Jonathan Sumption, a former justice of the U.K. Supreme Court,
               observed, “Interaction between human beings is not an optional extra. It is the basic foundation of human society. It is the
               basis of our emotional lives, of our cultural existence.”95 School isn’t just about learning your ABCs or studying William Faulkner; it’s about learning to take turns and share, to
               stand up to a bully, to laugh with classmates, to offer friends a shoulder to lean on and find one to lean on yourself. Physical
               bookstores don’t just allow you to buy a book, something online services can do just as well if not better; they provide for
               chance encounters, a recommendation, some banter, or even a simple greeting. Alcoholics Anonymous meetings don’t exist just
               to hand over a coin or to talk addiction; they’re about a touch on the shoulder or a reassuring hug. Few human interactions
               like these were left unscathed. Even age-old rituals like the celebration of birth or marriage or the mourning of death were
               interrupted. Forget bowling alone; people died alone.
            

            
            Given what social beings we are, it is no surprise that studies have consistently found that a “lack of social connection
               poses a significant risk for individual health and longevity.” One study reports that loneliness increases the risk of premature
               death as much as smoking 15 cigarettes a day.96 Other studies suggest that people who are lonely are more likely to suffer from heart disease, stroke, and immune system
               problems; more likely to suffer from dementia and depression; and more likely to die early.97 Not just a little more likely, either: the CDC estimates that social isolation is associated with a 50 percent increased risk of developing dementia and a 29 percent increased risk of developing heart disease, and loneliness among heart failure patients is associated with a nearly four times increased risk of death.98 All this has long been known.
            

            
            The effects of our nation’s experiment with years of enforced social isolation may take decades to assess fully. But consider
               this: while other factors were surely in play, just a year after the imposition of our isolating regulations, reports emerged
               that suicides and depression among children had soared,99 violence against women had risen dramatically,100 and decades of progress in math and reading scores among school children had been erased.101 Researchers even reported lower IQs among those born during the era of covid-19 restrictions, blaming the drop on less stimulation
               and “interaction with the world.”102
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            It wasn’t just children. Others suffered, too. Nursing homes and long-term care facilities that shut their doors to visitors and scaled back on internal social activities saw some of their residents deteriorate rapidly. “We are seeing actual deaths as a result of the isolation,” a state senator reported in late 2020, an observation echoed by many.103 “We’re hearing from a number of family members and [long-term care] ombudsmen that many residents are just losing the will
               to live,” noted the director of public policy and advocacy for the National Consumer Voice for Quality Long-Term Care.104

            
            What about recovering addicts like Mr. Reed? One study found that covid-19-era restrictions were “detrimental to mental health
               and substance use outcomes,” highlighting especially their impact on the homeless.105 By November 2021, the CDC reported that drug overdoses had reached new highs.106 “These are numbers we have never seen before,” the director of the National Institute on Drug Abuse said, noting, as The New York Times put it, that “the fatalities have lasting repercussions, since most of them occurred among people aged 25 to 55, in the prime
               of life.”107 Later, the CDC reported that overdose deaths increased by 30 percent in the first year of the pandemic. An accompanying report dryly observed that “the pandemic and vital public health mitigation
               measures designed to reduce disease spread potentially led to unintended social and economic consequences (e.g., depression,
               health care disruption), which can increase overdose risk.”108

            
            Some argue that our isolating regulations were essential to stop the spread of covid-19. Others say they went too far. But
               put that debate to the side. Whatever one thinks of all that, one thing seems clear: our rules made an already lonely society
               lonelier.
            

            
            Nor did We the People adopt these decrees dictating how and with whom we could gather.109 Most were issued by executive officials—many of whom, by virtue of their socioeconomic class and power, were better equipped than most to cope with the often devastating effects of their own rules. Violators were threatened not just with civil penalties but with criminal sanctions. In some places, agents surveilled church parking lots, recorded license plate numbers, and issued notices warning that attendance at even outdoor services satisfying all state social distancing and hygiene requirements could amount to criminal conduct. Officials issued vaccination mandates and threatened to fire those who failed to comply—even nurses and doctors who cared for covid-19 patients at risk to themselves before any vaccine was available. Military service members who refused to be vaccinated were threatened with dishonorable discharge and confinement. 

            
            Through it all, at least one more thing became clear: fear and the desire for safety are powerful forces. They can lead to
               a clamor for action—almost any action—as long as someone does something to address a perceived threat. A leader or expert
               who claims he can fix everything if only we do exactly as he says can prove an irresistible force. We do not need to confront
               a bayonet; we need only a nudge before we willingly abandon the right to govern ourselves through our elected representatives
               and accept rule by decree. Along the way, we will accede to the loss of many cherished civil liberties—including the right
               to leave our homes and live, play, laugh, and grieve with one another. We may even cheer on those who ask us to forfeit our
               personal freedoms. It’s not a new story, of course. In the twentieth century, Europeans abdicated their liberties to strongmen.
               Even the ancients warned that democracies can degenerate into autocracies in the face of fear.
            

            
            A few weeks into the lockdowns, The New York Times published an op-ed titled “I Miss Singing at Church.” But it wasn’t just about singing. “I miss things I did not know I would,”
               the author began. She continued:
            

            
            
               I miss walks with friends, how I could look in a friend’s eyes and see light in them, not flattened into two dimensions. I
                  miss the sadness or laughter those eyes reveal up close, the hard days, the mirth. . . .
               

               I miss the congregation singing at the church where I’ve served as a priest for three years. . . . And though I’m an introvert,
                  I miss gathering together, watching the sanctuary slowly fill, hearing the soft murmur of the crowd, the trills of children,
                  the coughs, the handshaking, strangers sitting side by side.110

            

            The author went on to detail the simple human interactions—trivial things, really, most of them—that make up an hour, a day, a week, and eventually a life. “If an American should be reduced to occupying himself with his own affairs, at that moment half his existence would be snatched from him; he would feel a vast void in his life,” Tocqueville once remarked.111 Seldom in our history had that truth been more obvious.
            

            
         
         
            Braiding and Threading

            If too much law risks impairing the freedom to speak our minds, exercise our religious faiths, or just associate with one
               another, it can also interfere with the ability of ordinary Americans simply to make their way in the world.
            

            
            We’ve seen examples of this already. Remember John Yates, who was left unable to continue in a job he loved—one that offered
               not just financial security but also a sense of pride and community—in part because the government sought to extend financial
               fraud legislation to red grouper. But in case you think his case an outlier, consider that our laws today increasingly require
               individuals to obtain state-issued permits or licenses before they can even begin working. Some of these laws, of course, help ensure competence and quality. But not infrequently other factors are at play.
            

            
            Take Isis Brantley. She began braiding hair at the age of six. Her community in Texas was, she later put it, “very low income . . .
               but with very high morals and values.” As a single parent, her mother raised her and her four siblings and encouraged them
               to keep “learning more about our culture, and just loving ourselves and embracing who we were.” Growing up, Ms. Brantley and
               her sister honed their braiding skills by practicing on local community members.112 By the time Ms. Brantley arrived at college, her talents had begun attracting attention. “I found a new life for myself,”
               she later said.113 In 1981, she opened her first shop and later moved her business to a small community center in Dallas, calling it the Institute
               of Ancestral Braiding.114

            
            The practice of hair braiding dates back thousands of years in Africa, where “traditionally, a person’s hairstyle might reflect anything from their tribal membership to their social rank to their marital status.” In some societies, “only family members could braid one another’s hair”; in others, “a community or family hairdresser would braid everyone’s.” “Thus, just as one’s hairstyle reflected one’s community, braiding itself helped build and sustain communities.” Like Ms. Brantley, many braiders learn their craft at an early age, often from family members, and perfect their skill through years of practice.115

            
            
               
                  
                     [image: CHAP006_005_9780063238473_epub.jpg][image: CHAP006_006_9780063238473_epub.jpg]Isis Brantley (top) fought to work and teach her craft. Of his own battle, Ashish Patel (bottom) remarked, “All I ever wanted was a fair
                           chance to pursue my American Dream.”
                        

                        
                        Institute for Justice

                        
                     

                  

                  
               

            
            Steeped in this history, hair braiding for Ms. Brantley has never been just about business. “My motto,” she likes to say,
               “is healing through hair.”116 Ms. Brantley’s talents are widely acknowledged (Grammy Award winner Erykah Badu is a fan), but she never jealously guarded
               her craft. Instead, she hired “women who didn’t have jobs off the streets” to work in her salon, letting them watch her work
               and teaching them along the way.117 Over the years, Ms. Brantley helped women struggling with “drug abuse, financial duress, and mental health challenges.”118 To many she touched, she is something of a “spiritual god-mother.”119

            
            One day in 1997, however, after she had been in business for more than a decade, the life she had built was shattered.120 Seven police officers—five uniformed and two undercover—“Raided” her salon, Ms. Brantley later recounted, “like some really
               strong force.” In front of clients, the officers handcuffed her and told her she was “going to jail.” Which was, in fact,
               exactly where they took her.121

            
            Ms. Brantley’s offense? Hair braiding without a license.

            
            It turned out that, earlier in the year, authorities had changed their administrative rules. Now anyone wishing to provide
               hair-braiding services in Texas first had to attend a licensed cosmetology school and pay at least $3,000 for 300 hours of
               training. Never mind that it wasn’t clear what those schools had to offer hair braiders.122 Never mind, too, that the average annual salary of a hair braider is $37,000123 and securing a cosmetology license could require a practitioner to forgo an income for more than seven weeks, assuming eight
               hours of schooling five days a week.
            

            
            Ms. Brantley decided to fight back. After all, she didn’t dye, relax, or even cut hair; her methods were based on natural
               techniques and required no chemicals or sharp instruments. Her only tools were her hands. “This is an ancestral art form,”
               she explained.124 And she didn’t see why she or anyone else seeking to make a living from her craft needed a “permission slip,” much less one
               prohibitively costly for many.125 As she saw it, hair braiding was a lifeline for many women in her community, an honorable way to put food on the table.
            

            
            While Ms. Brantley faced her own troubles, another fight was brewing in other corners of the state. Authorities were also
               busy cracking down on eyebrow threaders. Threading is another centuries-old practice, this one rooted in the Middle East and
               South Asia. It was little known in much of the United States until relatively recently, when immigrants to the country began
               opening kiosks and salons dedicated to the craft. In threading, a single strand of cotton thread is twisted into a loop, then
               brushed along the skin, entwining and removing unwanted hair. Again, no chemicals, heat, or sharp objects are involved.126

            
            Like braiding, threading isn’t usually a path to riches; threaders make an average of around $33,000 a year.127 Still, it has offered many of its practitioners, often recent immigrants, a way to help make ends meet. As with hair braiding,
               threaders often learn the craft at an early age from family or friends; by the time they practice it commercially, many have
               been threading for years.128 Among those caught up in the Texas crackdown, Tahereh Rokhti and Nasim Rajabali had already been threading for around thirty
               years, while Nazira Momin and Vijay Lakshmi Yogi had been practicing their art for twenty and eight years, respectively. Each
               is an immigrant or first-generation American with roots in India or Iran. Also swept up was Ashish Patel, who had come to
               this country from India and started a threading business with his partners.129

            
            Why the crackdown? Once more, authorities had decided to categorize threading as the practice of “cosmetology,” which meant
               that commercial threaders needed a license. The state had regulated cosmetology since the 1930s with the stated intent of
               “prevent[ing] the spread[] of contagious and infectious diseases,” and it now claimed that “the practice of threading raises
               significant public health concerns.”130 By pulling a hair from the root, officials asserted, threading “caus[es] trauma to the hair follicle,” making it a “potential
               portal[] of entry for a multitude of infectious agents.” Unlicensed threaders, officials said, faced up to $5,000 per violation
               per day.131

            
            To secure a license, threaders were told that they had to take at least 750 hours of instruction in an approved program, followed
               by two sets of exams. The training programs cost at least $3,500—a price tag that, once more, doesn’t include the income a
               student must forgo to attend hundreds of hours of classes.
            

            
            What did all that training cover? A licensed program had to “devote at least 225 hours of instruction to facial treatments,
               cleansing, masking, and therapy; 90 hours to anatomy and physiology; 75 hours to electricity, machines, and related equipment;
               75 hours to makeup; 50 hours to orientation, rules, and laws; 50 hours to chemistry; 50 hours to care of clients; 40 hours
               to sanitation, safety, and first aid; 35 hours to management; 25 hours to superfluous hair removal; 15 hours to aroma therapy;
               10 hours to nutrition; and 10 hours to color psychology.”132 Apparently, that last bit involved instruction in how to “connect[] colors with emotions and behavior.”133

            
            What didn’t the training programs have to cover? Threading.134 What’s more, threading wasn’t even a mandatory topic on the state’s practical and written cosmetology exams.
            

            
            In response to the state’s crackdown, Ms. Rokhti abandoned threading and found a lower-paying job; Ms. Yogi was left unemployed.135 For his part, Mr. Patel couldn’t afford the fines that he would face if he continued to employ competent but unlicensed threaders—but
               he also couldn’t find licensed cosmetologists who knew how to thread. In the end, he closed shop and abandoned plans to expand
               to additional locations.136 “I grew up in India,” Mr. Patel explained, “and I found it difficult to land a good opportunity to start my own business.
               That’s why I came to Texas. I am only asking for a fair chance.”137

            
            Once upon a time, Texas required licenses only for medical doctors. Then it added dentists to the list. Over the years, more
               licensing requirements followed. Still, by 1945, the state insisted on licenses for just 43 non-alcohol-related trades, many
               with a clear public safety connection. It was only in the following decades that things really took off. By the 2000s, Texas
               licensed some 500 occupations.138

            
            According to one assessment, Texas’s licensing regimes on average require individuals to pass two exams and complete more
               than 300 days of training.139 Many of the state’s licensing regimes involve recurring fees.140 And some are far more demanding, even requiring applicants to pass exams administered by those they seek to compete against.
               To qualify as a registered interior designer, for example, Texas insists on a college-level education and years of work experience.
               Aspiring interior designers who satisfy those conditions must then apply to the Texas Board of Architectural Examiners for
               permission to take an exam (cost: $225) and then sit for the exam (cost: upward of $295).141 By comparison, peace officers in Texas—who may carry firearms and make arrests—are required to complete about 700 hours of
               training and emergency medical technicians around 150.142

            
            Think Texas makes it hard? It’s not even the state with the most licensing barriers.143 In Annapolis, Maryland, you can’t work as a fortune-teller without a license. No luck getting around the ban by wordsmithing
               your offerings, either: the city makes it clear that you need a license to work in “spiritualism, mind reading, fortunetelling,
               clairvoyance, astrology, horoscope preparation and reading, palmistry, phrenology, crystal gazing, hypnotism . . . psychometry
               or any similar business or art.”144 Louisiana requires aspiring florists to pass a licensing exam. That exam is no joke. Administered by the Louisiana Horticulture
               Commission (which includes licensed florists—once more, the very people with whom would-be florists hope to compete), the
               exam apparently has a pass rate of around 75 percent. At least some years ago, it apparently tested whether arrangements have
               the “proper focal point” and whether flowers are “spaced effectively.”145

            
            Sometimes the growth of licensing laws is attributable to industry capture of administrative rulemaking and policies. But
               sometimes, too, special interests secure preferential treatment directly from state and local legislatures. Either way, a
               2015 report by the White House Council of Economic Advisers and the U.S. Department of the Treasury found that onerous licensing
               regimes can not only reduce the total employment in a field, they can also lead to increased prices for goods and services
               and do so without “increas[ing] the quality of [those] goods and services.” The report further found that the burden of such
               schemes is often felt disproportionately. The report highlighted several groups that are especially disadvantaged: military
               spouses (who relocate frequently); immigrants (who may possess valuable talents but not the requisite funds or language skills
               to satisfy licensing constraints); and workers with a criminal record (whose record may foreclose licensing “regardless of
               whether the conviction is relevant to the license sought, how recent it was, or whether there were any extenuating circumstances”).146 Milton Friedman once declared “the overthrow of the medieval guild system . . . an indispensable early step in the rise of
               freedom in the Western world.”147 But looking at our contemporary licensing landscape, some might wonder exactly how far we’ve really come.
            

            
            How did the story end for Ms. Brantley and the eyebrow threaders? Texas closed Ms. Brantley’s salon, and for a time she found
               herself homeless with five children in tow.148 But she wasn’t one to give up. After a decade of legal wrangling, including a trial, she prevailed.149

            
            Sort of. In 2007, the state legislature excused braiders from other licensing requirements and gave them the option of obtaining
               instead a “Hair Braiding Specialty Certificate of Registration,” which required just 35 hours of instruction and no exam.
               Ms. Brantley was grandfathered in and deemed free to practice her trade.150 But Ms. Brantley didn’t just do hair braiding; recall, she also loved teaching hair braiding. Teaching was her way of passing “this great art down to the next generation, while helping mothers put food
               on their tables.”151 And even under the new Texas scheme, those seeking to become hair braiders still had to complete their 35 hours of training
               at a licensed barber school.
            

            
            Winning that license was no easy feat for Ms. Brantley. Under state law, a barber school was required to have at least 2,000 square feet
               of floor space; ten workstations “that include a chair that reclines, a back bar, and a wall mirror”; and “a sink behind every
               two workstations.” Ms. Brantley’s salon didn’t have any of that; it was cozier—800 square feet—with just three stations. The
               cost of complying? Ms. Brantley estimated that she would have to spend $25,000, on top of the cost of relocating and paying
               a higher rent at a new location.152 “Texas has no problem with Isis teaching,” her lawyer explained, pointing out that she had been invited to guest teach at
               licensed schools.153 “It just has a problem with her working for herself.”154

            
            More battles followed. In the end, nearly two decades after her saga began, Ms. Brantley won the right to teach as well as practice her craft when Texas deregulated hair braiding
               altogether.155 That final victory, she said, felt “wonderful. I can use my own hands and start my own business and help others who don’t
               have much.”156 She added, “I just want the world to know what this . . . means. I don’t think people know what it means to have economic
               liberty right now . . . and to be able to earn an honest living with this gift. My daughter literally worked her way through
               college, just as a braider. Extra money she needed, she didn’t have to ask me for it. This is a gift, and an art, that you
               can carry and never become homeless or hungry.”157 It was a cause for celebration for Ms. Brantley and other braiders in Texas, though practicing their craft still requires
               a license in many states today.158

            
            The threaders? In 2009, they banded together and brought suit against the state, contending that its licensing scheme violated
               their right under the Texas constitution “to earn an honest living in the occupation of one’s choice free from unreasonable
               governmental interference.” After early losses and years of litigation, the Texas Supreme Court took up their case and, in
               the end, agreed with them. Requiring 750 hours of training, it ruled, “is not just unreasonable or harsh, but it is so oppressive”
               as to be impermissible.159 The threaders were “overjoyed.” As Mr. Patel put it, “All I ever wanted was a fair chance to pursue my American Dream.”160

            
         
         
      
   
      
      
      
         
            Chapter 7
The Spirit of Liberty

         
         
            It is through good order that all peoples have arrived at tyranny. It surely does not follow that peoples ought to scorn public peace; but they must not let it suffice for them. 

            —Alexis de Tocqueville1

         

         
            James M. Landis

            On July 31, 1964, news broke of the death of James M. Landis. His body was found floating in his backyard pool by neighborhood
               children who had climbed over the fence.2 If Landis is unknown to many today, at the time he was a towering figure—not only the former dean of Harvard Law School and
               an advisor to presidents, but one of the leading architects of the administrative state. As one biographer put it, “In the
               history of regulation in America, few names loom larger than that of James M. Landis.”3 His passing at age 64 was, as an obituary noted, a “sad end to the career of a man who had played major roles in the administrations
               of Presidents Franklin D. Roosevelt, Harry S. Truman and John F. Kennedy.”4

            
            As documented by Thomas K. McCraw, Donald A. Ritchie, and Justin O’Brien, Landis lived a remarkable life. Born to missionaries in Japan, Landis didn’t even set foot in this country until his early teens. His father was a bit of a polymath—a teacher, philologist, and cartographer; his mother, German by heritage, taught the language to her five children. Together, they instilled in Landis a ferocious work ethic that contributed to both his later triumphs and tragedies. 

            
            On arrival in America, Landis proved to be a dazzling student.5 Classmates at Princeton recounted that, when called on in class, he answered “as if he had written the textbook.” “Wealthier but duller” students forked over a dollar and a half an hour to “hear him second-guess the professors in pre-exam tutorial seminars.” His own study habits were more haphazard: he often waited until a few days before exams to retreat into his room with coffee and books in hand—or he eschewed studying altogether in favor of a nightlong poker game before an early-morning exam. Little changed when he arrived at Harvard Law School. His roommate observed that, after an evening at the card table, Landis would return to his apartment, “lie down on the floor, face down with pillows under elbows, reading his cases for the next day’s classes. When he fell asleep he would simply turn his head right or left on one of the pillows until he wakened and then continued reading.” Still, it seemed to work: Landis graduated first in his class at both Princeton and Harvard. Roscoe Pound, the law school’s dean at the time, called him the “strongest man I ever had under me. . . . [A] man of keen mind, very brilliant, steady, quiet, an exceptional student in every way.”6
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            With an assessment like that, it was no surprise that Landis soon landed in the chambers of Justice Louis Brandeis as a young
               law clerk.7 One of the most consequential cases the Court heard during the year that Landis clerked was Myers v. United States.8 Recall from chapter 3 that in Myers the Court held that the president enjoys considerable power to remove those serving under him. Justice Brandeis dissented;
               he saw nothing impermissible about laws insulating agency officials from presidential control.9 To help him prepare his dissent, Justice Brandeis dispatched Landis to gather historical evidence for his view. The Justice’s
               resulting dissent burst with footnotes sourced by his brilliant clerk—so much so that Chief Justice William Howard Taft complained
               of the “enormous number of fine-print notes and . . . citations without number.”
            

            
            After a year clerking, it was back to teach at Harvard Law School, Landis proclaiming that he didn’t want the “raccoon coats
               and chauffeurs” that came with law firm life. But it wasn’t long before he grew restless with academic life, and in 1933 he
               got his chance at public service.10 President Roosevelt asked his friend and Harvard Law School Professor Felix Frankfurter for help drafting new federal securities
               legislation. In turn, Frankfurter called on his former student. Landis happily agreed to assist with the project.11 He arrived with his mentor at Washington, D.C.’s, Union Station on a Friday, intending to stay the weekend. He wound up staying
               four years. During that period, he not only helped draft seminal legislation granting agencies vast new powers. He also served
               as a commissioner of the Federal Trade Commission and later as chairman of the Securities and Exchange Commission—nicknamed
               “Landis’s New Commission” for the role he played in creating it. By that point, he was married with a wife and children, yet
               his appetite for work left little time for family.12 When asked why her husband hadn’t accompanied her to a party, his wife reportedly answered, “What husband?”13

            
            Eventually, Landis returned to Harvard, this time as the youngest dean in its history. There he embarked on a series of public
               lectures defending the regulatory state and the power of experts.14 As Justice Elena Kagan explained when serving as a Harvard professor:
            

            
            
               The need for expertise emerged as the dominant justification for . . . enhanced bureaucratic power. James Landis became the
                  principal spokesman for the idea on his return . . . to the legal academy. “With the rise of regulation, the need for expertness
                  became dominant[,]” Landis wrote, “for the art of regulating an industry requires knowledge of the details of its operation . . .”
                  Political control—legal control, for that matter—posed the risk of unduly stifling this needed “expertness.” Landis spoke
                  admiringly of “[o]ne of the ablest administrators” he knew, who never read the statutes he administered, but simply “assumed
                  that they gave him power to deal with the broad problems of an industry and, upon that understanding . . . sought his own
                  solutions.” Fear not this official, Landis implied, for “expertness” imposed its own guideposts, effectively solving the problem
                  of administrative discretion. Expert professionals could ascertain and implement an objective public interest; administration
                  could become a science.15

            

            To Landis, the administrative state was the answer to what he perceived as the “inadequacy of a simple tripartite form of
               government to deal with modern problems.”16 It was a Wilsonian ideal.
            

            
            His lectures were published as The Administrative Process, a book that earned Landis substantial acclaim (and not a little criticism) but that in many ways also represented the high-water
               mark in his life.17 Soon an affair with an assistant led to his divorce. Friends and colleagues distanced themselves, and he resigned his Harvard posts, his departure from the school this time “final and in sorrow.” For a time, he served as a commissioner at the Civil Aeronautics Board (CAB), an agency vested with broad powers to regulate the airline industry. But serving on that board was a step down for the onetime administrative superstar. He began drinking heavily and using sleeping pills. After less than two years on the job, his term expired and President Harry Truman declined to renew the appointment. Temporarily, his old friend Joseph Kennedy, Sr., gave him work.18 In the hope of securing a more permanent professional footing, Landis decided to try his hand in private practice for the
               first time. So at the age of 48, he finally took the bar exam; it included a question about a statute he had helped draft.19

            
            Much of Landis’s private practice involved appearing before his former agency, the CAB. The experience proved to be eye-opening.
               “Some years ago,” he noted, “I wrote a fairly popular book defending the administrative process on the ground that it would
               be expeditious and less costly than going to court. After this experience and several others with the CAB I almost feel it
               a moral duty to revise my estimate of that process made before my acquaintance with the organization.”
            

            
            In time, Landis got the chance to formalize his critique. When John F. Kennedy, the son of his old friend, won the presidency,
               he asked Landis to undertake a comprehensive survey of federal regulatory practices. Accepting the assignment, Landis launched
               himself feverishly into the project. Six weeks later, he was done. “In a sense, I’ve been working on this report all my life,”
               he told reporters.20

            
            As one biographer later put it, “the Landis report was breathtaking in its critique” and “stunned” the academic and legal
               community “by both its verve and far-reaching implications.”21 Another called it “a merciless dissection of the [agencies’] failures, informed not only by the author’s years of study and
               experience but also by a bitter sense of the historical betrayal of the regulatory ideal.”22

            
            The report highlighted the growing scope and impact of federal regulatory agencies and the broad delegations Congress had afforded them. As Landis summarized, “The scope of responsibility entrusted to these agencies is enormous, exceeding in its sweep, from the standpoint of its economic impact perhaps, the powers remaining in the Executive and the Legislative.” Furthermore, he wrote, “these delegations, once made, are rarely recalled or retracted.” Instead, “the tendency is to expand them as more and more complex problems arise. The legislative standards under which the delegations are made are similarly increasingly loosened so that not infrequently the guide in the determination of problems that face the agencies is not much more than their conception of the public interest.” 

            
            Beyond that, Landis identified at least ten more particular problems with agency practices. These included excessive costs
               and delays in securing answers from agencies; incompetent personnel, rather than the experts he had once anticipated; insufficient
               interagency coordination; and flawed decisional processes. He noted, for example, that “it is a general belief, founded on
               considerable evidence, that briefs of counsel, findings of hearing examiners, relevant portions of the basic records, are
               rarely read by the individuals theoretically responsible for the ultimate decision.” He observed, too, that “the combination
               of the functions of prosecutor and judge” in administrative adjudication had “developed a belief that elements of fairness
               were too frequently absent.”23

            
            The report Landis handed in—thirteen years to the day after losing his seat on the CAB—made seismic waves in Washington. One
               of the chief authors of the Administrative Procedure Act hailed it as “the voice of one crying out in the wilderness,” and
               agency officials, hearing of President Kennedy’s enthusiasm for the report, rushed to “scrounge up copies.” Newspapers covered
               Landis’s work extensively. Reporters even trailed former President Truman on one of his early-morning walks, eager for his
               take. He conceded the report’s critiques about the competency of some of his agency appointees but quipped, “Jim ought to
               know something about it. He was one of the appointees.”
            

            
            For a time, Landis joined the Kennedy administration to carry out the report’s recommendations, and there was even talk of nominating him to the Supreme Court. But then disaster struck when it was revealed that he had sent love sonnets to (another, different) assistant. Whether things had progressed beyond the land of Byron remains unknown, but the letters landed in the hands of his love interest’s husband, who named Landis as a “correspondent” in an ensuing divorce suit.24 President Kennedy accepted Landis’s resignation on September 1, 1961.25

            
            More bad news followed. A routine background check into presidential appointees revealed that Landis had failed to file income
               tax returns for the years 1955 to 1960. He had set aside money and filled out most of the forms but had never gotten around
               to finishing the job. It seems he had harbored no intent to defraud; instead, the legal luminary simply procrastinated, distracted
               by other work. As all that became public and prosecutors mulled over charges, Landis’s drinking, already heavy, began to take
               a toll. When the charges came, his lawyers suggested that he plead not guilty by reason of incompetency; certainly, a biographer
               has argued, the case could have been made. But Landis refused, fearing that doing so would imperil the ongoing regulatory
               reform efforts he had championed. Besides, he expected no worse than a fine and suspended sentence.
            

            
            In that, he miscalculated. The judge handling his case imposed a sentence of thirty days in jail.26 He even turned down Landis’s request for a little time before beginning his term. Ultimately, Landis spent most of his sentence
               at the Columbia Presbyterian Medical Center receiving treatment for a neurological problem, and New York authorities later
               suspended his law license.27 The whole episode was a devastating blow for a man once the subject of a Fortune article titled “The Legend of Landis.”28

            
            Three weeks after his suspension, Landis was found floating in his swimming pool. While some speculated it had been a suicide,
               the coroner ruled it accidental drowning likely caused by a heart attack.29 Attorney General Robert F. Kennedy wept at his funeral.30

            
            When it came to dealing with Landis, the administrative state he helped create did not exhibit the sort of inefficiency he criticized late in life, only perhaps a lack of humanity. In accordance with his wishes, his body was cremated and his ashes scattered in the home garden he had lovingly tended. But a dispute still lingered about his back taxes. He had paid the IRS some $94,000 in penalties (about $900,000 today).31 The IRS, however, insisted that more than $70,000 remained outstanding. Landis had believed the agency’s calculations to
               be mistaken and had spoken of contesting them. But after his death, no one was left with the will or perhaps the resources
               to carry on the fight. So in a final act of ruin, the agency closed its case by taking Landis’s home—pool, garden, ashes,
               and all.32

            
         
         
            Our Laboratories of Democracy

            If Landis considered himself “quite a protagonist of the administrative process,” he also became “perhaps its severest critic
               too.”33 Nor, as he discovered, do reforms come easily. Max Weber, a German political economist and proponent of administrative power,
               once acknowledged that “bureaucracy is among those social structures which are hardest to destroy”—or, one might add, simply
               reform.34 Still, it would be a mistake to give up on the hope of reform for its difficulty.
            

            
            An English doctor once described his practice this way:

            
            
               Among my patients are some refugees. . . . They have no doubts about the benefits of the rule of law, having experienced the
                  opposite in their own flesh and blood. They know what a relief it is not to fear the nocturnal knock at the door and to pass
                  a man in uniform without trembling with anxiety. They know also that the rule of law is an historical achievement, not the
                  natural state of man. . . . Because of their own experience, they do not take it for granted. They know that it arose from
                  a long philosophical and political development, one unique in world history. They know that it is a fragile achievement and
                  easily destroyed.35

            

            Our nation reflects that doctor’s practice. We are a nation of immigrants, one built by men and women who fled oppression in pursuit of freedom and the rule of law. Our Constitution has done a better job mediating those twin ambitions than any other system of government yet devised. Its adoption was a miracle. And if the job of manifesting a miracle fell to our founders, the job of ensuring that it endures falls to each new generation. Yes, we may face challenges. But canvass the nation, and you will find a new generation of reform efforts by men and women of our own time that are no more partisan or divisive in spirit than those Landis and President Kennedy championed sixty years ago. 

            
            Start with what is happening at the state level. States remain our laboratories of democracy, no less than when Justice Brandeis
               spoke of them in those terms almost a century ago.36 And when it comes to tackling the challenges posed by our mountain of laws, they are once more leading the way.
            

            
            Is there anyone who thinks it’s a good thing to maintain on the books a law that forbids cursing in front of women? Or one
               that penalizes playing the National Anthem out of tune?37 Recognizing that our statutes and regulations have grown massively and sometimes haphazardly over time, a number of states,
               including New York and New Jersey, have created commissions to study the retirement of obsolete laws.38 The commissions may not be perfect, but they have won notable victories, and their initial successes have induced other states
               to follow suit or even take the idea a step further.39

            
            In 2019, for example, the Idaho Legislature opted against reauthorizing the state’s administrative code and thus put the onus
               on the governor to decide which rules to keep and which to toss. After a process that involved some forty public meetings,
               20 percent of the state’s regulatory rules were abandoned and another 20 percent simplified.40 Around the same time, Rhode Island eliminated a variety of outdated or costly rules—perhaps 30 percent of its administrative
               code.41 Texas, meanwhile, sets a “sunset” date for most agencies, at which time an agency will be eliminated unless reauthorized by the legislature. The state’s Sunset Advisory Commission reviews agencies annually to assess whether they remain effective and how their services might be improved. Since the commission’s inception, approximately 42 agencies and programs have been eliminated and other agencies consolidated and streamlined.42 A number of other states have experimented with their own versions of sunset laws, too.43

            
            Many have also pursued licensing reform. Recall from earlier chapters the often debilitating effect some licensing regimes
               can have on people’s ability to make a living: braiders and threaders asked to take on thousands of dollars of debt to complete
               courses having little to do with their art; florists unable to make a living after failing an exam administered in part by
               those with whom they hope to compete; monks who could not make caskets without satisfying extensive funeral home mandates
               unrelated to their intended offerings. After decades that saw states expand licensing requirements to more and more lines
               of work and impose ever more stringent conditions, the tide seems to be turning. As one journalist has noted, “occupational
               licensing reform is gaining traction,” as something “on which Democrats and Republicans can often agree.”44 In 2019, Arizona began recognizing occupational licenses issued by other states, so already-licensed plumbers, cosmetologists,
               contractors, and others may work without having to take additional tests or undergo repetitive training.45 In quick succession, a number of other states followed suit.46 Idaho consolidated eleven separate licensing agencies into one. Florida and Ohio, among many others, eased or removed licensing
               requirements for a broad swath of professions: as of 2021, you no longer need a license to work as a timekeeper for a boxing
               match in the Sunshine State or as a cosmetic therapist in the Buckeye State.47

            
            There is also some room for optimism when it comes to access to justice. As we saw in chapter 5, in a world with so much law, access to legal advice is vital—yet many Americans cannot afford it. Recognizing this reality, a number of states are beginning to take steps to address the problem. In 2020, for example, Utah established a regulatory “sandbox” for nontraditional legal service providers. During the pilot period, the state allowed these entities, such as law firms with nonlawyer ownership, to provide legal advice in certain practice areas. A year in, the Institute for the Advancement of the American Legal System observed that one of the first entities Utah permitted under its new law had begun providing “free and low-cost legal services to assist clients in completing court documents, and . . . related legal advice using chat-bots, instant messaging, and nonlawyer staff.” “In just nine months,” the Institute found, “more than 2,500 people have received help with housing, immigration, healthcare, discrimination, employment, and a gamut of other issues.”48 California now allows certain licensed “legal document assistants” to assist clients before certain tribunals. Colorado permits
               licensed nonlawyers to represent clients in unemployment proceedings. And to help streamline litigation and reduce costs,
               Arizona has devised a new rule requiring parties in civil suits to disclose documents “relevant to the subject matter of the
               action” within thirty days of a responsive pleading, and adds an ongoing duty of disclosure thereafter. It’s a small but significant
               step toward reforming the expensive and lengthy pretrial discovery process that is often marked by multiple rounds of document
               requests, interrogatories, and motions practice.49

            
         
         
            The Rest of the CAB Story

            If reform efforts are under way at the state level, there is also reason for hope at the federal level. Just consider what
               Justice Stephen Breyer and Senator Edward Kennedy once did. It involved one of the most sweeping deregulatory efforts in our
               nation’s history, shuttering an entire agency and unleashing vast new opportunities for millions in how they work and live.
            

            
            When he arrived in 1974 to lead the staff of the relatively obscure Subcommittee on Administrative Practice and Procedure of the Senate Judiciary Committee, which Senator Kennedy chaired, Breyer suggested to his new boss two initiatives he might consider pursuing: airline deregulation or Watergate-inspired procedural reforms. The Senator chose the first option, and Breyer went about setting up seven days of hearings. He invited airline executives, consumer advocates, and officials from the Civil Aeronautics Board, the very agency that James Landis had led and practiced before decades earlier.50

            
            At the time, “no interstate air carrier could operate without” a hard-to-come-by “certificate of public convenience or necessity”
               from the agency. The agency also strictly regulated airline fares and routes. Virtually “any change an airline wanted to make
               in its fare or route structure required a formal application . . . and lengthy and complex administrative hearings and appeals,
               often followed by court proceedings.”51 What’s more, as Landis observed, the agency’s decisions weren’t always exactly the products of reasoned judgment. One regulator
               recalled being assigned to draft the agency’s decision awarding a route to a particular airline. Reportedly, he was told nothing
               except the airline’s name and was left to invent reasons for the decision—reasons the board then adopted wholesale.52
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            At the hearings, a surprising thing happened. As Breyer put it, “everyone was for” deregulation except for two groups: “One
               was the industry, or some of it. And the other was the board. And that itself spelled out a certain message.”53 Among those pressing for change were the famed consumer advocate Ralph Nader and the economist Alfred Kahn. After the hearing,
               Senator Kennedy and other key figures in both parties were convinced by the case for deregulation, and by the time Jimmy Carter
               won the presidency, “the stage was set.”54 In 1978, the Airline Deregulation Act became law. It eliminated the Civil Aeronautics Board and encouraged competition among
               airlines rather than regulation by agency officials.55

            
            As always with change, there were winners and losers. But a few things stood out: In the forty years before the Act’s passage,
               not a single new company had entered the market to provide passenger air service on a large scale. Within six years after
               the Act’s passage, 134 new airlines were formed.56 Not all survived, of course, and no little disruption followed. But those who have studied the industry report that, thanks
               to enhanced competition, many new routes and drastically lower fares emerged.57 In fact, between 1978 and 2011, base ticket prices dropped by almost 40 percent in inflation-adjusted terms.58 As a result, millions of people flocked to the skies for the first time. An activity that had once belonged largely to elites
               became one that many Americans more or less take for granted, one that has opened new vistas of opportunity, reconnected families,
               and allowed so many to experience for themselves new ideas and ways of life.
            

            
            If it all sounds so simple and obvious today, no one should discount the challenge involved. Breyer tells the story of attending a seminar with George Stigler, the Nobel Prize–winning economist famed for his theories on regulatory capture. At the seminar, Stigler “proved” that it would be impossible to deregulate the airline industry; too many players had vested interests in keeping regulatory arrangements just as they were. But for Breyer, that assessment wasn’t reason to lose hope; instead, it was “a certain challenge, because . . . if something is wrong from the point of view of the public, well why shouldn’t we change it?”59

            
            Why not, indeed? The sweeping regulatory reform Edward Kennedy and Stephen Breyer helped achieve on a bipartisan basis in
               1978 can serve as an inspiration and model for similar initiatives. And though the prospects for change of the sort they achieved
               may sometimes seem daunting, there is also reason for hope. Just consider: Both Presidents Obama and Trump championed regulatory reform. Both emphasized the importance of predictable, stable regulations that are accessible to ordinary Americans. Both also took notable actions in that direction. President Trump instituted a “two for one” regime under which agencies had to
               repeal two rules for every new one issued.60 President Obama ordered agencies to “eliminate rules that don’t make sense,” and reported in his 2012 State of the Union
               address that those efforts had resulted in more than 500 reforms at a cost saving of more than $10 billion to the nation’s
               economy over the following few years.61 One of those changes involved revisions to a half-century-old rule that classified spilt milk as hazardous waste, resulting
               in expensive cleanup efforts for farmers.62 (“With a rule like that, I guess it was worth crying over spilled milk,” the President quipped.)63 Some may quibble that reforms like these are trivial. But they matter for affected individuals—apparently, some farmers spent
               $10,000 annually to comply with the old spilt-milk rule.64 Even more important, efforts like these provide reason for optimism that common ground can be found in regulatory reform
               efforts in the future, just as it was in 1978.
            

            
         
         
            “The Fuel Necessary”

            As World War II raged overseas, a federal judge we met back in chapter 3 gave a speech called “The Spirit of Liberty.” Before nearly one and a half million people in Central Park, Judge Learned Hand observed that “liberty lies in the hearts of men and women; when it dies there, no constitution, no law, no court can even do much to help it.”65 At the time, democracies around the world were sliding into autocracies, and individual liberties most Americans took for
               granted were giving way to collective impulses. The only true guard against the same happening here, Hand knew, wasn’t to
               be found in the halls of government; it was to be found in people who understand what a tremendous inheritance we have received
               and who have the will and courage to preserve it. As Thomas Jefferson put it, the only “safe depositor[ies]” of our form of
               government and the freedoms it promises are We the People.66

            
            Why were so many people assembled in Central Park that day to hear a judge speak about freedom? Much of it had to do with
               Bronislava du Brissac. She was an immigrant to this country who had fled Poland after the Russian Revolution of 1917 and eventually
               settled on a farm on Long Island, New York. In gratitude for the opportunities the nation had provided her family, she set
               about in 1938 to organize a day featuring, as Time magazine described it, “patriotic speeches, songs, prayers, and a parade from Walt Whitman’s birthplace to [her] farm.” A
               year later, William Randolph Hearst began popularizing similar patriotic celebrations in his newspapers and calling on cities
               to emulate them. Many did just that.67 In 1940, Congress issued a resolution setting aside the third Sunday in May as “I Am An American Day,” explaining that “it
               is desirable that the sovereign citizens of our Nation be prepared for the responsibilities and impressed with the significance
               of their status in our self-governing Republic.”68 Judge Hand gave his famous speech to one such gathering.
            

            
            Today, the event has been moved from May to September.69 It’s been renamed Constitution Day and Citizenship Day.70 And it is not celebrated with anything like the enthusiasm of the past. In its heyday, though, the event drew huge crowds.
               In Baltimore, for example, General Douglas MacArthur led the city’s first parade. According to some sources, by 1944 the gathering
               drew 23,000 people; the next year, 75,000. At its peak, approximately 500,000 people attended, as The Baltimore Sun put it, to celebrate “pride in being Americans.”71

            
            Similar events across the country featured appearances by Hollywood stars and other notable public figures.72 In 1940, in an interview for an “I’m An American” series, Albert Einstein spoke of how “America will prove that democracy
               is not merely a form of government bound to a good Constitution, but also a way of life supported by a people who have a good
               tradition—a tradition of moral strength. And the fate of the human race is more than ever dependent on its moral strength
               today.”73 A few years later, in 1947, then Congressman John F. Kennedy offered a memorable speech at an event in Mineola, New York:
               “The fires of liberty were not self-starting,” he told the gathered crowd, “nor are they self-perpetuating. . . . To safeguard
               the fires we must be aware of the fuel necessary for their continued burning. Such fuel is the recognition by each American
               of the extreme importance of our government and how it works.” He finished by urging those “gathered here today [to] reaffirm
               our faith in American liberty by pledging ourselves to a more studied and conscientious awareness of government and the men
               who govern us.”74

            
            Doubtless, we face serious challenges on these fronts today. According to a recent study, only 38 states require a stand-alone
               civics class in their high schools; only 6 require a full-year class.75 Less than half of Americans can name the three branches of our federal government, let alone explain why the separation of
               powers exists and how it is designed to protect their rights.76 According to a 2016 study, close to 30 percent of millennials think it is “unimportant” for voters to “choose their leaders
               in free elections.” Only 32 percent consider it “absolutely essential” in a democracy that “civil rights protect people’s
               liberty.”77 Surveys suggest that over 60 percent of Americans today would flunk the test immigrants to this country must pass to become
               citizens.78 In some quarters, even Fourth of July celebrations have come under attack.79 Prominent voices regularly assert in leading media outlets that our Constitution is outdated and that there are “newer, sexier,
               and more powerful . . . systems” that promise more entitlements to the people or more powers to the government to deal with
               problems unique to our modern times.80

            
            But if our civic education deficits are real, in recent years a number of groups have responded in the same spirit Stephen Breyer did with the CAB: by viewing them as a challenge to be overcome. These groups know what Jefferson knew—that “if a nation expects to be ignorant and free . . . it expects what never was and never will be.”81 They know, too, what studies consistently show—that “civic education, when done well, produces young people who are more
               likely to vote; work on community issues; become socially responsible; and feel confident speaking publicly and interacting
               with elected officials.”82 Consider the work of just three such groups (hardly a complete list, but groups I have come to admire after volunteering
               in their work in various capacities).
            

            
            The National Constitution Center. Located in Philadelphia, the center lies just steps from Independence Hall. It’s a relatively new institution, one that broke
               ground 213 years to the day after the Constitution was signed. By congressional mandate, the center is directed to “disseminate
               information about the U.S. Constitution on a nonpartisan basis in order to increase awareness and understanding of the Constitution
               among the American people.”83 As a centerpiece of these efforts, the center maintains an online Interactive Constitution that features scholars from across
               the legal and political spectrum discussing the Constitution’s provisions.84 Click on the Fourth Amendment, for example, and you will find not just its text but three other documents.85 One, a “common interpretation,” sets forth a largely undisputed interpretation of the amendment. Two others showcase scholarly
               disagreements. The Interactive Constitution doesn’t just educate, then; it also models respectful civic dialogue. The site
               was launched in 2015 and has accumulated more than 71 million unique hits. During the 2020 election season, it received up
               to 100,000 unique hits a day. And each month about 100,000 people download the center’s podcasts featuring interviews with constitutional scholars—again
               of all stripes.86

            
            The center offers an array of other compelling online resources, including a “drafting table” that allows visitors to click through each sequential draft of the most notable provisions of the Constitution and an array of associated primary documents.87 Together, the sources provide insight into the materials that inspired the founders and the paths of negotiation they traveled
               to arrive at a final compromise. Beyond that, there’s a Supreme Court case law library, a historic documents library, and
               an entire course on constitutional law for high schools to draw on. The class begins with a unit on civil dialogue and proceeds
               through some of the nation’s key foundational moments and most consequential judicial decisions.88 Interested students and teachers can draw on a wealth of other online resources as well, including all of the readings that
               made up Jefferson’s famed reading list.89 (James Madison was the initial beneficiary of the list, having spent the months leading up to the Constitutional Convention
               reading “two trunks of books from abroad” that Jefferson had sent him about the history of “Ancient & Modern Confederacies.”)90

            
            iCivics. Justice Sandra Day O’Connor was a pioneer in more ways than one: raised on a cattle ranch in Arizona, she went on to become
               the first female justice in the Supreme Court’s history, and late in life she worked to raise awareness of both breast cancer
               and Alzheimer’s disease.91 But as her children have observed, “Of all her accomplishments, Justice O’Connor consider[ed] iCivics to be her most important
               work and greatest legacy.”92 After retiring from the Court, she founded the organization because, as she wrote, “I’ve seen first-hand how vital it is
               for all citizens to understand our Constitution and unique system of government, and participate actively in their communities.”93

            
            Today, iCivics reaches nearly 140,000 teachers in all fifty states. Its lesson plans are downloaded a million times a year.
               It also offers online games centered around civic education themes. And all the material is free, no small thing in a nation
               that doesn’t always prioritize funding for civic education.94 (The federal government spends about five cents per student annually on civic education, compared to $54 per student for
               STEM classes.)95

            
            The Colonial Williamsburg Foundation. In 1699, the Virginia General Assembly passed “an act directing the building [of] the Capitoll and the City of Williamsburg.”96 The city remained the colony’s capital for the next 81 years and was the site of important early conflicts between colonists
               and royal forces.97

            
            Today, the foundation maintains the city’s historic district as “the world’s largest American history museum.”98 Visitors can walk the streets that Washington, Jefferson, and Madison once trod; watch mock legislative proceedings in the
               restored capitol building, where colonists once protested parliamentary taxes and voted for independence; and sit in a tavern
               where many of our founders met as they contemplated revolution. Visitors can speak with “nation builders,” men and women who,
               dressed in colonial garb, study and portray historical figures such as Washington, Madison, and James Armistead Lafayette,
               a onetime slave who won his freedom for his contributions to the war effort. They can also watch cabinetmakers, blacksmiths,
               weavers, and others using tools and methods from the eighteenth century.99 And as of February 2023, visitors can see the Bray School, a recently discovered building that is likely the oldest remaining
               structure in the United States once dedicated to the education of Black children.100 Beyond teaching through immersion for those able to visit in person, the foundation offers an array of educational resources
               for use nationwide. There is an institute that offers training for teachers across the country; online curricular offerings;
               a library with extensive primary sources; and a wealth of other digital programming. The foundation’s podcast, Ben Franklin’s World, is among the most popular podcasts worldwide. New episodes amass an average of 120,000 downloads, with over 11 million total
               downloads so far.101

            
            Of course, none of these institutions or others like them can fully remedy our civic education deficit. For that, there must
               be an individual will to learn, as well as sustained efforts in our schools to teach.102 But these groups do offer models for others to follow and resources for all to employ. Their work shows, too, that civic education doesn’t have to be a partisan or boring affair. Instead, it can be about telling the full American story in all its complexity—and in that way it can help form citizens equipped to serve as sound stewards of the liberties entrusted to their safekeeping. 

            
            This sort of hard work can produce surprises, too. Sometimes we learn that our disagreements are not nearly as vast as we
               might have thought. Just consider what happened at the National Constitution Center in the fall of 2022. The center brought
               together three teams of leading constitutional scholars: “team libertarian, team progressive, and team conservative.” It then
               asked each group to draft its ideal constitution for the twenty-first century. Notably, not a single group decided to start
               from scratch; not one chucked out the framers’ basic tripartite and federalist form of government. Instead, each team returned
               to the basic Enlightenment ideal that inspired our founders: a government of limited and divided powers whose ability to encroach
               on individual liberty is checked and balanced at one turn after another. In presenting their constitution, “team progressive”
               explained its approach: “In our view, the original Constitution establishes a structure of divided government that is a necessary
               precondition for a constitutional democracy with robust protections for individual rights. . . . [S]imilar to the framers
               in 1787, we also are focusing on the structures of government over developing an exhaustive set of rights.” The other teams
               said much the same.103

            
         
         
            Out of Many, One

            If the preservation of our liberties depends on civic education, civic education depends on civil dialogue. How can we teach
               and learn if we cannot speak our minds freely and listen to one another earnestly?
            

            
            When the delegates to the Constitutional Convention arrived in Philadelphia in the summer of 1787, the prospect of failure loomed large; some feared that the “dissolution of the Convention was hourly to be apprehended.”104 Little wonder: the delegates hailed from different states, represented starkly different interests—small states versus large,
               agrarian interests versus urban—and held diverse views on how best to allocate power and preserve rights. There was also the
               looming question of slavery. Add to that potent mix the fact that the delegates were separated from their families, stuffed
               into a small assembly room for hours each day, all in a sweltering city “not known for its public sanitation.” Bursts of anger
               and intemperance were not uncommon.105 Despite all that, after four months of deliberation the delegates produced a national constitution unlike anything the world
               had seen. In an age when democracies were often derided as unstable and given to failure, those who spent that long, hot summer
               in Philadelphia produced the greatest and longest-lived democratic charter in history. While human and imperfect, it was,
               as Daniel Webster said, a miracle all the same.106
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            How did the delegates do it? Of course, there was discord and drama along the way. Often the chances of success looked bleak.
               Our framers were hardly saints (more on that in a minute). But as former Supreme Court fellow Derek Webb has recounted, beginning
               early on they worked hard to establish “civic friendship[s]” that carried over into the assembly room. They dined together.
               Some stayed in the same boardinghouse. They formed clubs “open to delegates from all the states, and their informal membership
               typically cut across sectional and ideological lines.” After sharing meals together, delegates in these clubs would gather
               for discussion. No less important, once the Convention started, delegates agreed to a set of “ground rules of parliamentary
               procedure that facilitated respect, listening, and open-mindedness, initial gestures of respect and deference.”107 They promised not to leak their proceedings or play out their debates in the press.108 And in one early sign of goodwill to other delegations, Virginia, by far the most populous state, agreed that each state
               should have an equal vote in the coming deliberations rather than have its vote weighted in proportion to its population.109

            
            In the end, the Convention modeled our nation’s greatest strength: e pluribus unum. Out of many, one. Here, we seek to capture the wisdom of the whole people through free debate and electoral competition.
               We require our laws to survive a daunting gauntlet to ensure they are vetted by the people’s representatives and negotiated
               to accommodate a wide swath of competing interests, not just those currently in the majority. In this way, as Yale Professor
               Stephen Carter has put it, our democracy “can be seen not only as a type of government but as a system of manners, a form
               of social life.” Indeed, “civil dialogue over differences is democracy’s true engine: we must disagree in order to debate,
               and we must debate in order to decide, and we must decide in order to move. And it all works, as James Madison noted . . .
               only if we begin by understanding the necessity of disagreeing: ‘As long as the reason of man continues fallible, and he is
               at liberty to exercise it, different opinions will be formed.’”110

            
            On this front as well, one so essential to our nation’s success, we face serious challenges. Often it seems that we have trouble simply tolerating viewpoints different from our own or trusting that those with whom we disagree love this country as much as we do. In a recent survey, nearly 20 percent of Americans reported that politics “has hurt friendships or family relationships.”111 Another 48 percent said that knowing the political views of another person tells them something (either “a lot” or “a little”)
               about whether that individual “is a good person.”112 When in 2022 Democrats and Republicans were asked to describe each other, the Pew Research Center found that they tended
               to think of members of the other party as more “dishonest,” “immoral,” “closed-minded,” and “unintelligent” than other Americans.113 The center also found that “the number of negative traits Americans ascribe to members of the opposing party has increased
               substantially over the past six years.”114

            
            Troublingly, too, an increasing number of people no longer believe in the free speech values at the core of our democratic
               engine. A survey by John Villasenor of the Brookings Institution found that approximately 20 percent of college students think
               it’s acceptable to use violence to silence speakers “known for making offensive and hurtful statements.” When asked what kind of environment a college should
               foster, about half chose one that “prohibit[s] certain speech or expression of viewpoints that are offensive or biased against
               certain groups of people” over one that exposes students “to all types of speech and viewpoints.” Looking at his survey results,
               Villasenor concluded that they “establish with data what has been clear anecdotally to anyone who has been observing campus
               dynamics in recent years: freedom of expression is deeply imperiled on U.S. campuses.”115

            
            It would be a mistake, though, to think the problem is confined to campuses. Increasingly, Americans of all ages express comfort with censorship of what others may write, say, read, or hear. According to a recent Pew Research Center poll, 55 percent of Americans think the government should “take steps to restrict false information online, even if it limits freedom of information.”116 All told, we’ve traveled no small distance since John F. Kennedy proudly declared that “we are not afraid to entrust the
               American people with unpleasant facts, foreign ideas, alien philosophies, and competitive values. For a nation that is afraid
               to let its people judge the truth and falsehood in an open market is a nation that is afraid of its people.”117

            
            Many have hypothesized about the causes of this growing intolerance. Some have pointed to the rise of social media and attendant
               echo chambers; an increase in wealth that can isolate and estrange us; the stripping away of old forms of identity—God, nation,
               family, and local community connections—that may leave people primed to assume new ones.118 But whatever the reasons for our growing intolerance, we should all be concerned about where it leads. As the journalist
               George Packer warned, “When politics becomes a perpetual tribal war, ends justify almost any means and individuals are absolved
               from the constraints of normal decency.”119 If that’s right, it’s a script we have seen before. As Learned Hand and John F. Kennedy alluded to in their “I Am An American
               Day” speeches, Europe in the 1930s and 1940s had men who treated politics as war and thought the stakes of the day too high
               to tolerate dissent. They, too, believed that the ends justified the means—and it did not end well.
            

            
            Still, if there is reason for concern, we should hardly catastrophize. Our present challenges are not unprecedented. Democracies
               are rich, complex places, and any government run by the people promises some rough and tumble—with slips and falls—along the
               way. As Professor Carter reminds us, from its start our nation was “famous for our bad manners.” (After visiting the new nation
               in the 1830s, the British author Frances Trollope wrote an entire book arguing that we had no manners at all.)120 Often, too, our founders were pretty rough on one another when expressing political disagreements. Think of Thomas Jefferson and Alexander Hamilton’s infamous
               squabbles. (“So seditious, so prostitute a character,” Hamilton wrote of Jefferson. “A man whose history . . . is a tissue
               of machinations against the liberty of the country,” Jefferson shot back.)121 Don’t forget Hamilton’s fatal duel with a sitting Vice President. Or the fistfights (and canings) that sometimes broke out in the halls of Congress.122

            
            Nor did our predecessors always stand above the temptation to use the levers of government to censor debate and dissent. After
               supplying us with a model of civil dialogue in Philadelphia in 1787, about a decade later the founding generation offered
               us a cautionary tale. During John Adams’s administration and under the guise of national security, a Federalist-controlled
               Congress adopted the Sedition Act, a law that criminalized “false, scandalous and malicious” speech about the federal government.123 During the law’s brief and ignominious reign, it was used to suppress views of the administration’s critics and their allies
               in the press. As described in The Washington Post, when Charles Holt, the editor of a Connecticut newspaper, took some verbal jabs at Secretary of the Treasury Alexander Hamilton
               (“Are our young officers and soldiers to learn virtue from General Hamilton? Or like their generals are they to be found in
               the bed of adultery?”), the government “promptly charged Holt with being a ‘wicked, malicious seditious and ill-disposed person—greatly
               disaffected’ to the U.S. government” and imprisoned him.124

            
            If history offers some comfort that our present problems are not unique, our own times also suggest some reasons for hope.
               A 2018 study by the nonprofit group More in Common found that a majority of Americans are fed up with polarization and want
               less absolutism and more compromise.125 And just as there’s a renewed movement afoot to teach civic education, there is a corresponding effort to rekindle our commitment
               to free speech and civil dialogue. The National Constitution Center’s model high school constitutional law class, for example,
               doesn’t begin with founding-era documents; it begins with a unit on civil dialogue.126 And remember those teams of libertarian, progressive, and conservative legal scholars the center assembled to draft their ideal constitutions for the twenty-first century? Not only did all three groups wind up producing documents that hew closely to our existing charter’s central insights. Remarkably, after a week of dialogue, they even managed to reach consensus on five proposed amendments to our Constitution. No less remarkably, each of their proposed amendments sought to build on Madison’s central insight that liberty’s best protection lies in pitting power against power. As Jeffrey Rosen and Sal Khan explained, “All three teams shared concerns about an imperial presidency and a runaway administrative state.” They continued: “What unites all five amendments is a focus on the structures of government rather than individual rights. By preventing all power from being concentrated in one place, all are designed to ensure that each of the three branches can check the others or that all three branches are ultimately responsible to the people.”127

            
         
         
            “That Little Spark”

            As we write, our nation is rapidly approaching the 250th anniversary of the Declaration of Independence. When 56 men gathered
               to sign that document in 1776, they didn’t just signal their collective discontent with British rule or their view that “Governments . . .
               deriv[e] their just powers from the consent of the governed.” On that day, they engaged in an act of immense personal courage
               in defense of the idea that each of us is “created equal” and enjoys the inalienable right to “Life, Liberty, and the pursuit
               of Happiness.”
            

            
            That conviction and those words have inspired freedom movements around the world and influenced declarations of independence
               in countries as diverse as Czechoslovakia and Vietnam.128 Throughout our own history, they have served as a yardstick for measuring how well we are living up to our own stated ideals. President Abraham Lincoln appealed to the Declaration’s promises before and during the Civil War. (“Near eighty years ago we began by declaring that all men are created equal; but now from that beginning we have run down to the other declaration, that for some men to enslave others is a ‘sacred right of self-government.’ . . . Our republican robe is soiled, and trailed in the dust. Let us repurify it. . . . Let us re-adopt the Declaration of Independence, and with it, the practices, and policy, which harmonize with it.”)129 Those who gathered at Seneca Falls in 1848 to propel the women’s rights movement forward appealed to the Declaration, too.
               (Their motto: “All men and women are created equal.”)130 Dr. Martin Luther King, Jr., did the same when he stood before the Lincoln Memorial in 1963. (“I have a dream that one day
               this nation will rise up and live out the true meaning of its creed: We hold these truths to be self-evident, that all men
               are created equal.”)131

            
            The men who signed the Declaration could hardly have foreseen any of that. What they did know was that, by the simple act
               of signing their names, they had committed an act of treason.132 “Do you recollect the pensive and awful silence which pervaded the house when we were called up, one after another, to the
               table of the President of Congress,” Benjamin Rush later wrote to John Adams, “to subscribe what was believed by many at that
               time to be our own death warrants?” The “Silence & the gloom” were interrupted, Rush added, “only for a moment by Col. Harrison
               of Virginia who said to Mr. Gerry at the table, ‘I shall have a great advantage over you Mr. Gerry when we are all hung for
               what we are now doing. From the size and weight of my body I shall die in a few minutes, but from the lightness of your body
               you will dance in the air an hour or two before you are dead.’”133

            
            The gallows humor could not mask the hard truth that awaited. “For their dedication to the cause of independence, the signers
               risked loss of fortune, imprisonment, and death for treason.” Five were taken captive.134 One lost a son to the war; another had two sons captured by the British.135 Nearly a third had their homes “destroyed or damaged,” and “nearly all of the group emerged poorer.”136 Francis Lewis’s property was destroyed and his wife imprisoned under brutal conditions; she died two years later.137 John Hart’s family fled as the British approached their New Jersey home. While troops occupied his farm, Hart lived on the run, “never deeming it safe to remain under the same roof two nights in succession.”138 During the battle of Yorktown, Thomas Nelson, Jr., saw that the British were using his home as their headquarters. Legend
               has it that he didn’t hesitate to encourage colonial troops to open fire on it.139 Damage from the cannon fire remains visible on the southeast side of the house more than two centuries later.140 Nelson was “left a poor man” after the Revolution and ultimately “buried in an unmarked grave . . . so that his creditors
               could not hold his body as collateral.” Reputedly, before he died, he was asked if he felt bitter about his experiences. He
               replied, “I would do it all over again.”141

            
            Who were these men? Not professional soldiers. About half were lawyers. Some were merchants; others landowners and farmers.
               Many stood to gain from remaining on the sidelines: They were “in the vigor of existence,” some with considerable land and
               fortune, who had “all the offices and emoluments at the disposal of royalty within their reach.”142 Their signatures represented not only an act of immense courage but one of personal sacrifice.
            

            
            Which leads to a final point: our democracy doesn’t depend just on a people equipped with the knowledge necessary to engage
               in the hard work of self-government, or citizens able to speak freely and inclined to listen respectfully. It depends on the
               courage and sacrifice of men and women willing to stand up, even at a high personal cost, to defend the rights to democratic
               self-rule, equal treatment, life, liberty, and the pursuit of happiness that belong to us all. Washington’s famous Rules of Civility and Decent Behavior in Company and Conversation may have begun with society niceties: don’t roll your eyes, don’t lift an eyebrow, don’t spit in another’s face. But they
               did not end there. Tellingly, they finished with a call to “labour to keep alive in your breast that little spark of celestial
               fire called conscience.”143

            
            The pages of our history are filled with stories of men and women who labored courageously against great odds to sustain “the fires of liberty.” One of our heroes from our own profession is Justice John Marshall Harlan. His portrait at the Supreme Court depicts a dispirited man—and understandably so. In 1896, in Plessy v. Ferguson, the Supreme Court upheld state-imposed racial segregation. Only Justice Harlan dissented, firm in his conviction that “our
               Constitution is color-blind, and neither knows nor tolerates classes among its citizens.”144 Doubtless, his views about the innate equality of all persons won him few friends and many enemies in his home state of Kentucky.
               Many years later, of course, his views were vindicated in Brown v. Board of Education.145 But he knew none of that in his own time. His journey was lonely and uncertain—and courageous.
            

            
            Nor is it necessary to reach back to great figures in history. The courage of the men and women whose stories fill chapter
               after chapter of this book inspires us, too. Often against high odds and with little notoriety, in ways both large and small,
               they have struggled to realize a little more of the Declaration’s promise in their own times and places.
            

            
            Recall just one of them, Sandra Yates, whom we met in chapter 1. It’s easy in retrospect and with the sterility of the written
               word to gloss over what she did, but think for a moment of the enormity of it. In an era when nearly all defendants plead
               guilty, she and her husband learned how to operate within our legal system and employ its tools to vindicate what they believed
               to be right and just. They did so without the backing of wealth or power; indeed, the government’s charges effectively precluded
               John from making a living at his job. They proceeded against great odds, too: the officials they were up against enjoyed nearly
               endless resources, devoting perhaps $11 million and five years to the task of proving John’s guilt.
            

            
            At how many points would it have been easier simply to throw in the towel and say “Enough”? John faced one of those moments
               after he was released from jail. By then he didn’t see what he could gain by pursuing an appeal; he had served his time. But
               when John faltered, Sandra was there to remind him of the importance of his case for others. They needed to press on, she
               insisted, to prevent officials from “do[ing] to someone else what they did to us.”
            

            
            In truth, even after John won at the Supreme Court, Sandra wasn’t satisfied. The case had been a close one; John had prevailed by only a single
               vote. She wanted more: “I was upset it wasn’t a higher number,” she confessed.146 For her, the long and lonely fight was about something greater than herself or her family. It was about making this nation
               a little truer to its founding ideals. The same spark of courage that ignited our democratic experiment in Independence Hall
               in the summer of 1776 lives on in people like Sandra Yates. We stand in awe of them. They are our real hope.
            

            
         
         
      
   
      
      
      
         
            Epilogue

         
         When speaking with groups of young people or even lawyers and fellow judges, I am often asked if I am an optimist or a pessimist
            when it comes to our nation’s future. As you can probably surmise by now, I struggle with the question. The problems I have
            attempted to sketch in this book, however imperfectly, are real and serious. While some law is essential to our democracy
            and liberties and the equal treatment of all people, too much law can undermine all of those things and even respect for law
            itself. The year after he was expelled from the Soviet Union, Aleksandr Solzhenitsyn gave an address in the United States
            in which he warned that while the rise of an authoritarian state may seem unthinkable here, “It can happen. It is possible.
            As a Russian proverb says: ‘When it happens to you, you’ll know it’s true.’”1

         
         I am unsure only about that last part. If it does happen, it may not be so obvious. It may not come by way of some dramatic
            event, external threat, or internal revolt. It may come about slowly and be exactly what we want. As Tocqueville warned, when we do not trust one another and live isolated from our neighbors and communities, fear takes
            hold and nothing but the government remains to watch over us. We want laws to assume responsibility for decisions once left to individuals, families, and private associations. We want action, almost any action, whether from our elected leaders or someone else. We want the comfort of uniform rules rather than untidy local responses. In the end, we may still have institutions we call states, Congress, the presidency, and courts. We may still have a Bill of Rights and something we call law. All the familiar terms may remain, but the meaning of those words will be hollowed out. Instead of most of the rules regulating how we live being made at the local level, almost everything of significance will be decided far from home. Instead of governing ourselves through our elected representatives, our laws will be made by officials who do not answer to us. Instead of having independent judges to decide our disputes, we will have ones who are forced to account to others. Instead of jealously guarding our rights to think, speak, pray, and pursue happiness, we will allow our liberties to become more and more circumscribed, all in the name of better protecting our own well-being. Instead of a rule of law designed to ensure fair notice, equal treatment, and room for individual flourishing, we will have rule by laws that can be applied and altered in ways that few can anticipate, that often favor the connected and moneyed, and that
            come to cover nearly every facet of our lives. Bit by bit we will move from a world in which law is revered into one in which
            it generates disaffection and feeds distrust. And that will be exactly what we want.
         

         
         Despite my real concerns, though, I confess I remain an incorrigible optimist. America has overcome daunting odds time and
            again. At our nation’s birth, almost no serious thinker in Europe thought a democracy could survive long without devolving
            into chaos or tyranny. Yet almost 250 years later, here we stand. For much of our history, the promise of equal treatment
            under the law looked more like an unserious fiction than an earnest ambition. Yet while much remains to be done, we have made
            many strides to realize that promise, from the Civil War to the Civil Rights Act of 1964. World wars, terrorist attacks, political
            assassinations, economic depressions, the fall of other countries to communism and fascism, and so much more have tested our
            nation, too. Still, America remains the greatest beacon of liberty the world has ever known. The ideals embodied in our Declaration
            of Independence—that each of us enjoys certain inalienable rights, that all of us are created equal, that governments derive
            their just power from the consent of the governed—have inspired billions of people around the world and captured truths that
            resonate in every human heart. I would never bet against the American people.
         

         
         —NMG
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