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Foreword

During the bicentennial year 1976, the American Historical Association sponsored an international contest for the best scholarly book or manuscript on the Era of the American Revolution written in a language other than English and completed since July 1, 1969. The award consisted of underwriting the cost of the translation and publication of the prize book, along with the underwriting of the travel expenses incurred by the author in order to re-check sources and documents in the United States preparatory to the publication of the manuscript. After examining thirty-one entries, ranging from Arabic and Sinhalese to Japanese and Serbo-Croatian, a jury of distinguished historians chose this work by Dr. Willi Paul Adams, entitled in its original German version, Republikanische Verfassung und burgerliche Freiheit: Die Verfassungen und politischen Ideen der amerikanischen Revolution.

Of the rich variety of topics in American constitutional history, the development of the constitutional structure of the nation and the several states prior to the Federal Convention of 1787 has received less attention in depth than the heroic subject deserves. Dr. Adams essays to repair this omission, and, while some of the ground he traverses has been traveled by others, perhaps nowhere else will one find so incisive and illuminating an analysis of such innovative concepts as constitutionalism, republicanism, and federalism, of “mixed government” and other basic constitutional principles that set the American Revolution apart from those that followed.

Dr. Adams’s treatment of the concept of “constituent power” may be cited as one of numerous examples of the penetrating critiques afforded by this study. As the author sees it, America invented “not only the thing but the name for it.” Believing that the moral foundations of government rest upon the consent of the governed, the author shows how the attachment of a substantial body of the people to the cause of independence provided the underpinnings for the concept of constituent power. Adams discerns the roots of a people’s government in the early Revolutionary machinery, the elaborate Patriot infrastructure, linking artisans and mechanics. In New England, he finds the church, the town meeting, the county conventions, and the provincial council and assembly joining forces to recruit a broad-based support for revolution. Outside the formal political structure, he might have added the militia as well. Tracing step-by-step the mechanism by which the delegates to the First and Second Continental Congresses were selected, and stressing extralegal methods of registering the public’s will, responsive in no small part to the necessities of the Revolutionary situation, Dr. Adams points to the result—a continental-wide Revolutionary machinery, both on the national and the state level. From these Revolutionary steps emerged a system of dual sovereignty, with the Congress exercising external authority and the states a limited or internal sovereignty, the latter bolstered by Article II of the Articles of Confederation, a crucial provision adopted with little debate.

A logical extension of the notion that government rested upon the consent of the governed was the acceptance and incorporation in this dual constitutional structure of the doctrine of resort to “first principles,” embracing the right to amend or change a constitution, a subject of great relevance to Americans today.

Dr. Adams brings ripe scholarship to the task of tracing the somewhat divergent paths taken by “democracy” and “republicanism” during the post-Revolutionary years, points to the plebiscitary element in the state constitutions, particularly in New England, where from the outset instructions to representatives were taken for granted, and demonstrates how pragmatic rather than doctrinaire principles determined constitutional and legal ideas on such subjects as office holding, slavery, and religious toleration.

The author does not regard the Constitution that supplanted the Articles as representing a counterrevolution or restoration, differing in that respect from antifederalist historians writing in the populist tradition. A king was not restored; the British Cabinet system not adopted; but instead, political institutions were instituted incorporating principles of division of powers and checks and balances, principles thoroughly grounded in the state constitutional experience in the Revolutionary and Confederation years.

Dr. Adams is, admittedly, hardly the first to demonstrate the interaction of European and primarily English radical thought on American constitutional ideology. What gives special distinction to his analysis is the perspective of a European scholar that he brings to bear on the subject. Dr. Adams is an admirer of the American consti tutional achievements, but his admiration is tempered by consciousness of occasional wrong turnings, as he views them. With authority he informs us about what was innovative in theory and practice in the American experience and wherein lay the debt to European legal and political theory. Above all, his book attests to the soundness of the constitutional ideas of the Founding Fathers, and serves to explain why the free republic they had created would prove durable.

 


—Richard B. Morris
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Preface

Interests (both material and immaterial), not ideas, immediately dominate the actions of men. But the “images of the world” that ideas create, often determine like switches the tracks along which the dynamic interplay of interests drives human action.

—MAX WEBER1



Recent interpretations of the intellectual history of the American Revolution set out, following the model of Perry Miller’s brilliant reconstruction of the Puritan mind, to recreate one composite Revolutionary American mind. In doing so, they encountered the great temptation of the American historian of the Revolutionary period, the temptation to serve the national need for a founding ideology or, in Hannah Arendt’s terminology, a founding mythology.2 The ideological origins and consequences of the American Revolution are of singular significance for American national history because they are an integral part of the making of the nation and its form of government, and as such are part of the foundations of national identity and of the legitimacy of the present political system. The authors of the relevant studies probably never set out consciously to perform this service for their nation in time for its bicentennial jubilee. But the celebrating American public of 1976 could easily read their interpretations as providing a “revolutionary” heritage, the essence of which was national consensus, not radical dissent, civil disobedience, violence, and civil war.

The great weakness—and ultimate disservice to the nation—of this view is its neglect of the dynamic role of dissent within the patriotic and republican fold. When the advocates of independence began to make use of their new freedom to reorganize the political process, it soon became evident that the guiding values of eighteenth-century American republican government, popular sovereignty, liberty, equality, and property, did not only function as unifying calls to action. They also divided Americans into more or less radical, more or less compromising, republicans. Some republicans proved to be more republican than others.

The making of the first state constitutions forced politically active citizens to take certain positions because they posed a series of questions that demanded unequivocal answers. A member of a provincial congress about to vote on the suffrage clause in a draft constitution had to decide whether he and his constituents wanted as property qualifications for electors of senators a freehold worth one hundred pounds sterling, forty pounds sterling, or no freehold qualification at all. He had to decide whether he wanted the governor to be elected by the house of representatives, by the senate—if he favored a two-chamber legislature at all—or by the voters, and what qualification these voters should have to meet; how powerful he wanted the republican governor to be in order to be effective and hold his own in the balance between the three branches; whether he wanted judges to serve for seven years or for life; whether the sovereignty of the people allowed life tenure of public officials; how the equality of all men was to be reconciled with the continued existence of slavery; whether property must not be protected against majority decisions; who or what was to be represented in the legislative assemblies, adult white men, the land they owned, or the corporation called town, parish, or county that sent them, regardless of the size of its population and territory; whether it was fair or not for the more densely populated coastal areas to dominate the hinterland, how much power the states would have to transfer to the Continental Congress to enable it to function as the federation’s government vis-à-vis the European powers. Rhetoric, antimonarchical or antiaristocratic, did not do to answer these questions, and not surprisingly, patriotic republicans differed in how they responded.

European interpreters tend to overlook the differences among American republicans and often believe they have grasped the essential characteristic of the American Revolution when they state that it was a “bourgeois” and yet not a French type of revolution, or when, in order not to use a holy word in vain, they call it a colonial war for independence. This Europe-centered view shares the weakness of the consensus-oriented patriotic view in that it suggests harmony and solidarity where the contemporaries experienced struggle and conflict.

In order to avoid isolating ideas from action and to escape the danger of grand-scale homogenization, the following interpretation of the political ideas of the American Revolution focuses on the concrete issues that arose when, from 1774 on, rebelling colonists discarded the institutions of colonial government and substituted their own. The establishment of new institutions, or the confirmation of old ones, forced the revolutionaries to relate their political and social ideas to their actions and interests in specific situations. The result, it is hoped, will contribute to a history of political mentality as well as to the history of constitutional government and democracy.

The introductory chapter sketches the state of the constitutional and ideological conflict in 1774. The following three chapters describe the organizational questions posed by the disintegration of the colonial regime, especially the making of the state constitutions between 1776 and 1780. Chapter four refutes the assumption that republican government and democratic government meant two quite different things in the language of the founding generation. Chapter five explains the contemporary distinction between a well-intentioned but emotional profession of “principles” and the proven exigencies of “forms” of government. In chapters six through twelve, the debate concerning basic concepts of the American variant of republican government is analyzed, progressing from popular sovereignty to liberty, equality, property, the common good, representation, and the separation and balance of powers, to the development of a federal form of government that came to be the key to American success in nation building.

My interest in the intellectual history of the American Revolution was first aroused by the seminars that Gerald Stourzh gave between 1964 and 1969 as the first professor of American history at the John F. Kennedy Institute of North American Studies of the Free University of Berlin. Ever since, he has guided and advised me beyond the duties of a thesis advisor. I am grateful to him. Hans R. Guggisberg and Ernst Fraenkel read the thesis version. Wilhelm Bleek was very helpful with extended criticism at the stage of turning the thesis into a book. The library staff of the Kennedy Institute, under the competent directorship of Hans Kolligs, greatly aided my research. In the United States, Edmund S. Morgan and Staughton Lynd advised me during a first research trip in 1965/66 that was financed by the Deutsche Gesellschaft fur Amerikastudien and the Deutscher Akademischer Austauschdienst. Gordon S. Wood helped me find my way in his field. In 1972, the Deutsche Forschungsgemeinschaft made possible a stay as research fellow at the Charles Warren Center for Studies in American History of Harvard University, where I enjoyed all the advantages that this extremely useful institution offers in facilitating communication with resident experts, in my case with Bernard Bailyn and Oscar Handlin, and with the co-fellows, in my case especially with Stephen S. Webb and Henry D. Shapiro; the latter gave a major portion of the manuscript of the translation the benefit of his critical talents. In New York, Richard B. Morris and Ene Sirvet were helpful with items in the John Jay papers.

The English language edition was made possible by the American Historical Association’s Bicentennial Award of 1976. The committee was headed by the association’s president, Richard B. Morris. Aubrey C. Land, also on the committee, gave an incisive piece of advice for the English edition based on his close analysis of the German text. As a foreign scholar who has disproportionately profited from the international spirit of the A.H.A., I can only acknowledge in gratitude the importance of translating more of the work of students of American history around the world.

Anyone who takes the trouble to compare the German with the English edition should not fault Rita and Robert Kimber’s excellent translation for discrepancies. Whole sentences, paragraphs, and sections were rewritten, omitted, or added, following the advice of my editors, whose self-effacing service to scholarship I learned to admire; I wish present-day publishers of historical monographs in Germany had even one Norman Fiering and one Cynthia Carter.

My most unsparing critic and unfailing supporter was Angela Meurer Adams.

Despite all the debts I incurred, Karl Popper was right when he said, “No book can ever be finished. While working on it we learn just enough to find it immature the moment we turn away from it.”





Preface to the Expanded Edition

The first state constitutions were the most detailed and legally binding collective expression of the revolutionaries’ political ideas in 1776. They differed from pamphlets and newspaper articles on the same subjects in that they institutionalized the American type of republican government as part of the struggle for independence. A decade before the Federal Constitution, they provided the foundation of legally enforcible rights in the early republic. From his vantage point as the master of the field of all of American constitutional history, Kermit Hall even called the first state constitutions “crucial working models for the framers in Philadelphia.”3 Because of their obvious significance in American political, constitutional, and legal history, I think, they still merit more attention than they have received from the political historians of the American experience of nation-building as well as the jurists and legal historians. I am aware of only two additional monographs since my book appeared in English in 1980.4 This is not a book driven by a thesis likely to provoke controversy. Instead, the investigation began as an openminded, close search for the guiding political ideas and stabilizing institutions of decision making as agreed upon in the constitutions, and then broadened into the historian’s exposition of their meaning in the unique circumstances of 1776 to 1780.

Under these circumstances, I am grateful to Madison House Publishers, especially Dr. John P. Kaminski and Gregory Britton, for deciding that my efforts at summarily describing the political process (chapters I–III) and systematically assessing the core ideas of these remarkable documents (chapters IV–XIII) merit a new and expanded edition. Chapters I to XIII remain unchanged, and it is only these chapters that Robert and Rita Kimber translated. The new chapter XIV continues chapter XIII by relating the state constitutions to the Constitution of the United States. It summarizes the dozens of political principles and institutions dealt with throughout the earlier chapters that could have served the drafters of 1787 as analogies or precedents, positive or negative. Without detracting from the nation building achievements of 1787–1788 the chapter demonstrates the rich collection of institutional and procedural models in the states the Philadelphia Convention could draw upon. An earlier version of this argument was published in A. E. Dick Howard, ed., The United States Constitution: Rights, Roots, and Responsibilities (Washington, D.C., 1992); I thank the Smithsonian Institution Press for permission to reprint the heavily revised text.

The new chapter XV is the most argumentative of the book. It looks back on the by now subsiding debate about a “republican synthesis” and the justification for distinguishing more idealistically communal “republican” elements in early American political thinking from more competition-oriented “liberal” values. It offers the state constitutions as a test case for applying these terms, and finds that only in hindsight, after definitions the Founders of 1776 as well as of 1787 were unaware of, can we distinguish republican, democratic, and liberal characteristics among their political concepts. The chapter emphasizes the transatlantic context and the place of the American Revolution next to the French Revolution as a giant step in the struggle of middleclass liberalism (a 19th-century term) to replace arbitrary government based on inherited privilege. The chapter ends with a call for more scholarship that analyzes the social, economic, cultural and other conditions that made government by the people and for the people possible. A version of this chapter more suited to listening than reading was presented on October 5, 1996, in Madison, Wisconsin, to the symposium on Liberalism and Republicanism in the United States and Germany before 1850 organized by the German Historical Institute in Washington, D.C., and John P. Kaminski of the University of Wisconsin at Madison. A conference anthology is planned by the German Historical Institute.

For the expanded edition of the book, Dr. Kaminski became the driving force, friendly advisor, and defender of the English language. He double-checked the tables in the appendix against the text of the constitutions.

The bibliographic supplement contains my selection of the most significant contributions to the topic since 1980.

My gratitude to all American colleagues involved in making this a better book has not lessened over the past two decades. I hope that the example this book gives of “internationalizing” United States history in other fields than international relations will encourage more historians outside the United States to respond to the Organization of American Historians’ and the American Historical Association’s recently increased efforts at thinking globally and internationalizing their activities.

 



Berlin,, January 2000

WILLI PAUL ADAMS





Introduction

The people would be united in what they would easily see to be a constitutional opposition to tyranny. You know there is a charm in the word “constitutional.”

—SAMUEL ADAMS TO JOSEPH WARREN, SEPTEMBER 24, 1774



THE FIRST AMERICAN CONSTITUTIONS

The enlightened monarch of Prussia spent the evening of his birthday in 1784 at the Berlin Academy of Sciences at a lecture arranged in his honor. The topic befitted the occasion: “On Forms of Government, and Which Is the Best?” The speaker, one of Frederick’s ministers, commented on a most recent development: “Our century,” he said in French, “by the birth of the American Republic has provided us with a new phenomenon.” But, he maintained, this did not disprove his conviction that the time for republican government was “definitely over.” The new state owed its existence to nothing more than a series of mistakes by the British government and to the political and commercial rivalry between Britain and France.“We will have to wait at least half a century,” he insisted, “before we know whether and how this new republic, this confederated body, will consolidate the form of its government; at this time its existence does not prove anything in favor of the republican form.”5 The new phenomenon that prompted these comments and others like them in Europe had been conveniently defined by a set of public documents that were translated into several European languages and published along with other news about the war in North America.6 For the European observer of two hundred years later as well as for his American contemporaries, these first American constitutions have lost their primacy of place to the Constitution of 1787/1788. Bicentennial patriotic rhetoric has often fused the Declaration of Independence and the Constitution into one all-engulfing Revolutionary act. Yet the Constitution was not adopted in 1776. Before that happened twelve critical years later, its authors and supporters, as well as its critics, had often looked back on the diverse constitutions of the first hour. The result of the deliberations of 1787 was not an adaptation of the British constitution, as some Americans had wished and as the European philosophes in their admiration of British liberties may even have expected. Instead, the president’s office, with its brief four-year term, was basically modeled on that of a state governor, not on that of a monarch; a federal senator was to have more in common with a state senator than with a lord; and the separation of the three branches of the federal government was to take a shape unknown in Britain. Essentially, the basic structure of the Federal Constitution of 1787 was that of certain of the existing state constitutions writ large.

An attempt to reconstruct the political and social thought of the founders during the Revolution can hardly begin, therefore, with what we know of the proceedings of the Federal Convention in Philadelphia in 1787, or with the defense of its work in The Federalist. On the other hand, in the Declaration of Independence we find only a pithy statement of beliefs; legally speaking, it was an irrelevant credo that could not in itself give the vote to any white man or freedom to any black. Before credos could become matters of practice, political leaders in each state had to formulate the rules of the political process in state constitutions and in key laws. Similarly, relations between the states, and in particular the states’ desire for individual autonomy, are revealed better in the Articles of Confederation than in the “Unanimous Declaration of the Thirteen United States of America.” And the diversity in political thinking among those who favored independence was nowhere expressed more clearly than in the public debate that accompanied the drafting and adoption of the first constitutions.

Four of these constitutional documents predated the Declaration of Independence. On January 6, 1776, six months before the Declaration, the colony of New Hampshire adopted the first written constitution ever drawn up by an English colony without consultation with or the approval of the crown or Parliament.7 It was the intention of the ratifying body, a provincial congress convened in violation of existing British law and made up of delegates from towns everywhere in the colony, that this constitution be in effect only until the conflict with England was resolved. In South Carolina a provincial congress adopted a similar constitution on March 26, 1776. This instrument, too, was meant to be in force only until agreement with England could be reached. On July 2, 1776, the provincial congress of New Jersey ratified the last of these provisional constitutions.

Earlier, the provincial congress of Virginia, officially entitled the Convention of Delegates of the Counties and Corporations in the Colony of Virginia, had been the first body to separate a bill of rights from the text of the constitution itself. On June 12, 1776, the Virginia congress endorsed a declaration of rights, which has since taken its place in history as the Virginia bill of rights. Virginia’s constitution was ratified on June 29, 1776. Within a year after the Declaration of Independence the provincial congresses of Delaware (September 11, 1776), Pennsylvania (September 28, 1776), Maryland (November 8, 1776), North Carolina (December 14, 1776), Georgia (February 4, 1777), and New York (April 20, 1777) went on to ratify constitutions.

In Massachusetts the process dragged on until June 16, 1780, because the competence of the provincial congress to adopt a constitution was most sharply contested there. In March and June of 1778 an unprecedented event in the history of modern constitutionalism took place in that former colony. Almost the entire adult male population had the opportunity to vote on a constitutional draft and to suggest changes in it. This occasioned public debate on fundamental questions concerning republican constitutions that was comparable in intensity and sophistication to the debate ten years later over the draft of the new Federal Constitution. The constitution proposed in Massachusetts in 1778 was voted down by a large majority. It was not until 1780 that a convention called together specifically for the purpose of drawing up a constitution succeeded in preparing a draft that was acceptable to the majority of the town meetings.

The two remaining states of Connecticut and Rhode Island did not adopt new constitutions until 1818 and 1842 respectively, because their royal charters of 1662 and 1663 could easily be stripped of their monarchical components and reinterpreted as republican constitutions.

The inhabitants of the area between the Hudson River valley and the Connecticut River, the territory claimed by both New York and New Hampshire that became Vermont after June 1777, established their political independence on July 8, 1777, when a convention ratified the Vermont constitution. Of all the early state constitutions this was the only one that explicitly declared slavery unconstitutional. But since the other states were more interested in peace between New York and New Hampshire than they were in a fourteenth state, Vermont was not admitted to the Union until 1791.

From October 1774 on, the thirteen colonies had coordinated their resistance against England through a council of delegates, the Continental Congress. On May 10 and May 15, 1776, after several of the colonies had already acted on their own initiative, the Congress called for a reorganization of all the colonial governments. The necessity for cooperation that the Revolutionary War imposed determined the way authority was divided between the new state governments and the Continental Congress for the next five years. A formal confederation did not come into existence until 1781, when the last of the thirteen states ratified the Articles of Confederation.



REPUBLICANISM, FEDERALISM, AND CONSTITUTIONALISM

The new governmental system of 1776 was republican, federal, and constitutional.8 None of these adjectives used alone would adequately describe the system. More was involved than the absence of a royal family and of an aristocracy. Republican government in America, unlike that in France, did not displace an absolute monarchy but instead arose from conflict with English constitutional government, which had long been considered exemplary, particularly in protecting civil liberties. The American situation differed from the French, too, in that the struggle for independence was carried on by a large number of already organized and nearly autonomous political entities: the towns, counties, colonial assemblies, and provincial congresses. Cooperation among them could not but produce a federated governmental structure. The new order combined republicanism with already established institutions of Anglo-American constitutionalism. Thus, a federal compromise was the result, rather than a monolith that placed all sovereignty in the central government, as was to be the case in France.

The United States is the only long-lived modern republic to emerge from the “age of democratic revolution.”9 The community of republics that Jefferson had envisaged at the beginning of the French Revolution never became a reality in a world dominated by the monarchical principle. The lack of common bonds between French and American republicans and the failure of the French Revolution can be ascribed not only to differences in the social composition of the two countries but also to the different view French republicans took of the federal and constitutional components that Americans thought crucial to their system.10

The most significant accomplishment of the American Revolution, apart from the military achievement of independence, was the successful establishment of republican, federal, and constitutional government in a territory so extensive by European standards that conventional wisdom considered only monarchical government suitable for such an empire. This accomplishment would have many consequences both for the settling of North America by Europeans and for the opposition to monarchical government in Europe in the next two centuries.



THE ENGLISH CONSTITUTION IN THE EIGHTEENTH CENTURY

American republicanism did not arise as a counterideology to what had preceded it. It was the product of a political life that from the first decades of colonization had evolved in close conjunction with political developments in the mother country. The experiments in self-government that began in the first settlements were no less a part of British constitutional development than the concept of parliamentary sovereignty that had been taking shape in England since 1688. But it became clear from 1764 on that if both these principles were consistently adhered to, they would prove incompatible, even though both principles derived from the same political tradition of opposition to unlimited government.

Ever since 1688 the English political system had used constitutional means to settle disputes between interest groups, that is, it had accepted some basic rules governing the division of power and the decision-making process. After the Seven Years’ War, some of the colonies found their interests more at odds with those of the mother country than ever before, and this division between England and the colonies inevitably took the form of constitutional conflict. This does not mean that the constitutional quarrel over taxation in the colonies was the sole “cause” of the American Revolution. It was only one aspect of a many-faceted dispute. But the fact that this conflict expressed itself in the concepts and forms of Anglo-American constitutionalism determined to a large extent the course of developments leading to Independence and the founding of the new political order.

The Americans who advocated a system of colonial self-government within the framework of the empire and the British who insisted on parliamentary sovereignty both claimed adherence to the principles of the revolution of 1688. Although the exponents of the crown and of the parliamentary majority rejected the constitutional views of the colonists as incompatible with the English constitution, in reality the colonists were not setting up a new “republican” or “democratic” political theory in opposition to Parliament’s claim to sovereignty. On the contrary, they justified their resistance to direct taxation by Parliament by referring to the rights the English constitution guaranteed to the subjects of the crown. They demanded only that the principles of 1688 be applied to the population of the colonies as well as to the mother country. The main argument in the Declaration of Independence—that if a monarch does not fulfill his obligations as a ruler, he nullifies the contract between himself and his subjects—was itself part of the constitutional theory of 1688.11

In the middle of the eighteenth century, the English constitution was regarded as the best model for achieving political stability and for protecting individual security from arbitrary acts of government. Ever since the last Stuart king fled England in 1688, and his daughter and son-in-law assumed the throne in 1689 at the invitation of and under the conditions dictated by members of the upper and lower houses, the monarchical component of the English constitution had not been based on legitimation by the grace of God. The coronation oath required the new monarchs to exercise their office in accordance with “the statutes in parliament agreed upon, and the laws and customs of the same.”12

The principles of 1688 derived primarily from the recognition of three independent decision-making entities that were obliged to cooperate in the legislative process: the crown, the upper house, and the lower house. Executive power rested solely with the king, the highest judicial function with the upper house. The degree of political influence of each entity varied with the personalities that held any particular office. The crown retained the political initiative, chose ministers, and tried to increase its influence over Parliament by rewarding cooperative members with lucrative offices, by gerrymandering, and by utilizing other means of corruption. But the king could not keep a minister for any extended length of time against the will of the lower house, and neither the king nor his prime minister could take any major steps without considering the wishes of the majority in the lower house.

Over and above the limits this parliamentary system imposed on the crown, independent judges saw to it that individual legal rights were safeguarded under the common law and under Parliament’s declaration of basic human rights. The deliberations between Parliament and William and Mary were constitutionally codified in the Bill of Rights of 1689, which was officially entitled “Act Declaring the Rights and Liberties of the Subject and Settling the Succession of the Crown.” The law “declared” William and Mary king and queen of England, France, Ireland, and their dominions and clearly defined the prerogatives of the crown in order to prevent the abuses of absolutism. The law established those features of English government that Enlightenment thinkers would later praise so highly. It forbade the crown to nullify a law or to refuse to carry it out, to levy taxes without the consent of Parliament, to maintain a standing army in peacetime without parliamentary consent, and to take any member of Parliament to court for statements made in parliamentary session. Parliament would no longer convene solely at the discretion of the king, but it would meet “frequently.” The elections of members to the lower house would be “free.” The law also prohibited the courts from setting excessively high bail or imposing cruel and unusual punishments. The Bill of Rights guaranteed Protestant citizens the right to bear arms, and it guaranteed to all citizens the right to petition the king without fear of retaliatory legal action.

Together with the Act of Toleration of 1689, the Triennial Act of 1694, the Act of Settlement of 1701, and the Septennial Act of 1716, which superseded the Triennial Act, the Bill of Rights formed the major part of the written English constitution in the eighteenth century. William Blackstone, soon to be recognized as an important commentator on the constitution, summarized in 1765 the constitutional theory concerning the division of power:


And herein indeed consists the true excellence of the English government, that all the parts of it form a mutual check upon each other. In the legislature, the people are a check upon the nobility, and the nobility a check upon the people; by the mutual privilege of rejecting what the other has resolved: while the king is a check upon both, which preserves the executive power from encroachments. And this very executive power is again checked and kept within due bounds by the two houses, through the privilege they have of enquiring into, impeaching, and punishing the conduct (not indeed of the king, which would destroy his constitutional independence; but, which is more beneficial to the public) of his evil and pernicious counsellors. Thus every branch of our civil polity supports and is supported, regulates and is regulated, by the rest: for the two houses naturally drawing in two directions of opposite interest, and the prerogative in another still different from them both, they mutually keep each other from exceeding their proper limits; while the whole is prevented from separation, and artificially connected together by the mixed nature of the crown, which is a part of the legislative, and the sole executive magistrate. Like three distinct powers in mechanics, they jointly impel the machine of government in a direction different from what either, acting by itself, would have done; but at the same time in a direction partaking of each, and formed out of all; a direction which constitutes the true line of the liberty and happiness of the community.13



Authors like Acherley, Bolingbroke, Hume, and Montesquieu, whose writings both expressed and helped form the views of politically articulate Englishmen, had done their part to establish the reputation of the English constitution in antiabsolutistic circles throughout Europe.14 In 1748 Montesquieu had written in his often quoted encomium on the English constitution that Great Britain was the only country “that has for the direct end of its constitution political liberty.” He added that he was not dealing with the question of whether all English citizens were actually in possession of these famous freedoms but only meant to show that the English constitution was designed to make them possible.15 In a period when the highest goal of all learning was the discovery of the immutable laws regulating all spheres of life, this gap between governmental theory and actual practice did not detract from the value of the theory. If the principles on which the English constitution were built corresponded to natural laws, then the constitution would necessarily achieve perfection at a later time.

Even those critics of English constitutional reality who were known as True Whigs, Old Whigs, Radical Whigs, or Commonwealthmen felt compelled to join the chorus of praise for the English constitution and to offer their suggestions for reform as a means of finally realizing the principles of 1688. Joseph Priestley, one of the most articulate of these critics, wrote in 1768 in his Essay on the First Principles of Government, which received much attention in the colonies, that the English constitution was “the best actual scheme of civil policy” and that he thoroughly agreed with its greatest admirers. In his notes to Blackstone’s Commentaries he added that it was wrong to accuse English dissenters of being republicans. In reality they were “firm and intrepid friends of the liberties of their country, and of its constitution, as a monarchy.”16 In 1776 John Cartwright, a parliamentary reformer who remained active into the nineteenth century, based his hopes for incisive reforms on the virtues of the English constitution.17 James Burgh, in the foreword to his three-volume compilation of reform writings, protested against allegations that he favored a republic: “The present form of government by king, lords, and commons, if it could be restored to its true spirit and efficiency, might be made to yield all the liberty, and all the happiness, of which a great and good people are capable in this world.“18

The advocates of self-government among the colonists found themselves in the same situation as the True Whigs in England. They claimed their point of view was inherent in the system and denied that they wanted to leave the consensus of 1688 behind. John Adams, then a lawyer and an aspiring politician in Massachusetts, repeated Montesquieu and Blackstone almost verbatim in the Boston Gazette in January 1766 when the Stamp Act crisis was at its peak. All governments (in the broadest sense of the word), Adams wrote, claimed to serve the salus populi. But the English constitution was unique in viewing freedom as part of the salus populi. It was the only constitution expressly designed to guarantee freedom: “Liberty is its end, its use, its designation, drift, and scope, as much as grinding corn is the use of a mill, the transportation of burdens the end of a ship.”19 A number of similar declarations appeared in newspapers and broadsides published in the period between the Stamp Act crisis and the Declaration of Independence. 20 Since the arguments of the colonists were based on their rights as Englishmen, even in the months immediately preceding the Declaration of Independence, when Americans appealed more and more to natural law, it was only logical that they would repeatedly assert their fundamental agreement with the English constitution. They emphasized in particular one principle that had been held sacred since the beginnings of English parliamentarianism—that an Englishman is not obliged to pay any taxes or obey any laws except those passed by his elected representatives. Constitutional theory was clear on this point, no matter how corrupt parliamentary elections were in the eighteenth century or how inequitable the distribution of seats. For this reason, “No taxation without representation” instead of “Vive la république,” became the colonists’ major battle cry.



THE COLONISTS’ THEORY OF EMPIRE

The colonists’ counterideology consisted of no more than a full affirmation of the home country’s political order and the spelling out of a great contradiction in it. Absolute rule over the colonies was incompatible with the concept of the social contract. The English Whigs had used the theory of social contract to justify their struggle against the autocratic claims of the Stuarts. The Americans recognized this Whig ideological commitment as the best basis for justifying their own resistance against imperial autocracy. They needed only to show that the logic of the social contract should also apply to the political relationship between the mother country and the colonies. The English Whigs could not refute this argument, but they questioned its relevance to the colonial situation and stressed instead another element of the great compromise of 1688: the principle of parliamentary sovereignty.

The parliamentary majority, which adhered to a stricter colonial policy from 1763 on, regarded the colonies by definition as subordinate entities not comparable to the English counties or to the kingdoms of Scotland and Ireland. Colonial self-government was not a right but a privilege. Since the peace treaties of 1763 had just created a firm basis for the first empire, the parliamentary majority was loathe to relinquish its view of monolithic sovereignty and to try out, for the sake of pleasing the colonists, a new division of power within a commercial world empire of a size never seen before. British constitutionalism was trapped in orthodoxy, especially as far as shaping the empire was concerned. In 1765 Blackstone observed, with the disarming openness of a disinterested jurist, that the colonists might well attempt to conduct their local business through legislative assemblies and courts but that they had no appropriate legal basis to do so. “The king in council” remained the highest court of appeal for the colonial courts, and colonial laws and constitutions were subject to change by Parliament at any time. Without an act of Parliament, not even common law could be in force in the colonies.21 A year later, in March 1766 when the Stamp Act was repealed, Parliament affirmed its uncompromising view of parliamentary sovereignty over the colonies in a statute appropriately entitled the Declaratory Act. Without explanation, the king and Parliament succinctly “declared” that they had the right “to bind the colonies and people of America, subjects of the crown of Great Britain, in all cases whatsoever.”22 During the debate on this act in the lower house, William Pitt had tried without success to prevent its passage. 23 In the upper house, Lord Lyttelton had presented the majority position, rejecting the colonists’ claim to equal rights in the empire as an attempt to undermine the constitution: “We have a constitution which, with all its faults, is a good one, but the doctrine of equality may be carried to the destruction of this monarchy.” There should be no “imperium in imperio.”24 At the end of the Stamp Act crisis crown and Parliament on the one hand, and the leadership of the colonies on the other, had clearly articulated their positions on the division of power and on decision-making processes and found those positions incompatible. The clarification of these basic issues has rightly been called the most important result of the Stamp Act crisis.25

In 1774 and 1775, during the last phase of public debate before the outbreak of war, the colonial pamphleteers, basing their argument on the theory of social contract, once again proposed their idea of a number of equal parliaments under one crown as an alternative to the British parliament’s claim of exclusive sovereignty.26 James Wilson, an attorney who had emigrated from Scotland in 1765, while writing in Philadelphia during this period, proposed to modify Parliament’s claim to sovereignty by subordinating that sovereignty to a higher purpose. His argument was based on the theory of social contract: The purpose of all government is to increase the happiness of the governed, and only for the sake of happiness do men enter into a contract to create political authority. “All men are, by nature, equal and free: no one has a right to any authority over another without his consent: all lawful government is founded on the consent of those who are subject to it: such consent was given with a view to ensure and to increase the happiness of the governed, above what they could enjoy in an independent and unconnected state of nature. The consequence is, that the happiness of the society is the first law of every government.” The application of this principle to the immediate political situation led Wilson to the following conclusion: “The commons of Great Britain have no dominion over their equals and fellow subjects in America: they can confer no right to their delegates to bind those equals and fellow subjects by laws.”27 When the Continental Congress summarized the rights and grievances of the colonists on October 1, 1774, it based its case on the theory of social contract and argued that the colonists themselves had to approve any law they were asked to obey.28

In the spring of 1775 John Adams began publishing in the Massachusetts Gazette a series of articles that continued to appear until war began. In this series he once again outlined a concept of the empire that most of the members of the First Continental Congress would probably have subscribed to. Adams granted to Parliament only the regulation of trade for the benefit of the entire commercial empire. “America has all along consented, still consents, and ever will consent, that parliament, being the most powerful legislature in the dominions, should regulate the trade of the dominions. This is founding the authority of parliament to regulate our trade, upon compact and consent of the colonies, not upon any principle of common or statute law; not upon any original principle of the English constitution; not upon the principle that parliament is the supreme and sovereign legislature over them in all cases whatsoever.“29 The response of the parliamentary majority and of the crown was a decisive “No!” They emphatically rejected any attempt to break up the total sovereignty they had appropriated to themselves. When the organization of a local administration for the Province of Quebec came up for debate in May 1774, the attorney general, later Lord Thurlow, spoke in favor of the restrictive solution the Quebec Act offered and put the following rhetorical question to his opponents who advocated colonial self-government: “Do you mean to vest the sovereignty of the province . . . in any other place than in the House of Lords and Commons of Great Britain?” Extensive self-government in the colonies, he argued, would produce a “federal union” that would depend on the cooperativeness of its members and breed a particularism like that of the German states.30 Since the concept of monolithic sovereignty underlay all British attempts to negotiate peace during the Revolutionary War, diplomatic compromise was bound to fail.31

Part of the significance of the American Revolution for world history is that it eventuated in the first successful secession of colonies from the empire of a major European power. But the Revolution did not produce any explicit denunciations of colonialism as such. Instead, the colonists justified their resistance by appeals to the British constitution. Those who were seeking liberation were Europeans themselves, who above all wanted equality within a world-wide commercial empire. That British citizens in America refused to accept an inferior colonial status for themselves and finally rejected even the expression “mother country” is no proof that Americans rejected colonialism in principle.32



THE AMERICAN CONCEPT OF A CONSTITUTION

The central role played by British constitutionalism in justifying colonial resistance was carried over into American thinking about constitutions when the colonies began writing their own in 1776. The basic premise of the colonists’ argument was that the political order created in 1688, though formulated only in statutes, could not be changed even by a majority decision in Parliament approved by the crown. This English constitution, the colonists argued, was a permanent code to which the stewards of governmental power—the king and Parliament—were subject and that they had no authority to alter. Decades before the colonists created their own constitutions, they emphasized, almost more than the Whigs in the home country had done, the inviolability of the rulings of 1688 and 1689.

The colonists saw all constitutions as analogous to the constitutional documents with which they were most familiar—their charters. Colonial assemblies had to function within the limits imposed on them by their charters.33 Parliament, too, the colonists maintained, was operating under a “charter.” In a statement of October 1765 opposing the Stamp Act, the Massachusetts House of Representatives compared the English constitution to its own charter of 1691: “The charter of the province invests the General Assembly with the power of making laws for its internal government and taxation. . . . The Parliament has a right to make all laws within the limits of their own constitution. . . . There are certain original inherent rights belonging to the people, which the Parliament itself cannot divest them of, consistent with their own constitution.”34 This constitutional concept was perhaps most clearly formulated in a circular letter published by the Massachusetts house of representatives in February 1768. The letter openly called upon the assemblies of the other colonies to join in common resistance to the Townshend Acts, passed by Parliament the year before. The Massachusetts legislators conceded that the king and Parliament exercised the highest legislative authority in the empire. However: “In all free states the constitution is fixed; and as the supreme legislative derives its power and authority from the constitution, it cannot overleap the bounds of it, without destroying its own foundation: that the constitution ascertains and limits both sovereignty and allegiance, and therefore his Majesty’s American subjects, who acknowledge themselves bound by the ties of allegiance have an equitable claim, to the full enjoyment of the fundamental rules of the British constitution.” 35 It was not uncommon, therefore, in political rhetoric between 1763 and 1776, for the colonists to brand certain parliamentary decisions and crown decrees as “unconstitutional” and hence not binding.

In his plea for independence in January 1776, Thomas Paine used the now famous image of the coronation of an American constitution rather than of a king. It is notable that for the word “constitution” he used simply “the charter”: “Let a day be solemnly set apart for proclaiming the charter; let it be brought forth placed on the divine law, the Word of God; let a crown be placed thereon, by which the world may know, that so far as we approve of monarchy, that in America the law is king. For as in absolute governments the king is law, so in free countries the law ought to be king; and there ought to be no other. But lest any ill use should afterwards arise, let the crown at the conclusion of the ceremony be demolished, and scattered among the people whose right it is.”36 Paine’s vision of a constitutional cult, when seen against the background of Anglo-American constitutional developments since 1688, seems almost within the realm of possibility. A new act of founding had become necessary. In the American context monarchical government had lost its power to evoke a sufficiently strong sense of legitimacy. A new sense of legitimacy had to be created by satisfying the principle of popular sovereignty as well as the basic demand of constitutionalism: the limitation of the power of those in public office by a set of rules unalterable by the rulers.

Linguistic usage varied in the discussion that accompanied the writing of constitutions between 1776 and 1780. In this period, Americans inconsistently used the term “constitution” in the current sense. They also used “form of government,” not in the abstract sense of a mode of government, but in the concrete sense of a detailed plan for governing. The constitution of New Hampshire speaks only of the need for “A Form of Government.” South Carolina also avoided the term “constitution” and proposed “some mode . . . for regulating the internal polity of this colony.” The Virginia constitution, which went into effect just before the Declaration of Independence was written, is entitled “The Constitution or Form of Government.” New Jersey combined the two terms. After long deliberation about the implications, the assembly agreed on the phrase “form of a Constitution.” The last article in this constitution, which left the way open to reconciliation with England, referred to the entire document as “this charter.” Delaware chose the variation, “The Constitution, or System of Government.” The Pennsylvania constitution was the first to use “constitution” as a generic term that subsumed both a “declaration of rights” and a “frame of government.” Maryland and North Carolina made no distinction between “constitution” and “form of government.” Georgia and New York used only “constitution.” And finally in 1780 Massachusetts adopted Pennsylvania’s usage and used “constitution” as a generic term. The text of the constitution stated: “We . . . do agree upon, ordain and establish, the following Declaration of Rights, and Frame of Government, as the Constitution Of The Commonwealth.”37

By 1776 the idea of a constitution no longer required any discussion and had almost achieved the status of a self-evident truth.38 That these new constitutions were formulated in writing evoked neither resistance nor amazement at such a novelty. Because the provincial congresses enacted the first constitutions like laws, it was clear that the constitutions, like any other decisions of these assemblies, would be in written form. However, this assimilation of legislation with constitution making also provoked a major clarification and distinction that set American constitutionalism apart from English constitutionalism of the eighteenth century. Most provincial congresses had ratified their constitutions while acting in their capacity as a legislative assembly with an executive committee. Others had followed the procedures normally used for passing bills. In Massachusetts the signal step was taken of formally separating legislative activity and the task of creating a constitution.



THE FOUNDING SPIRIT

Hannah Arendt has suggested that the term revolution should not be used indiscriminately for almost any act of politically motivated organized violence, but “only where change occurs in the sense of a new beginning, where violence is used to constitute an altogether different form of government, to bring about the formation of a new body politic, where the liberation from oppression aims at least at the constitution of freedom.”39 In terms of this definition, the events in America between 1764 and 1789—or between 1775 and 1781 if we focus only on the years of extensive military activity—represent a clear case of a revolution and the founding of a nation. The movement for independence and the establishment of the new order occurred simultaneously and interacted constantly with each other. There was no logical sequence of events in which a declaration of independence came first, followed by a war to force its recognition, and finally, by the writing of constitutions. The First Continental Congress, for example, agreed as early as September and October 1774 on the distribution of votes among the colonies represented and on other questions of procedure. The solutions to constitutional questions the Congress found at this early date were later incorporated into the Articles of Confederation. When hostilities began on April 19, 1775, no one was aware that an actual war for independence had begun. And from the summer of 1775 on, constitutional issues were part of political discussions—both in the Continental Congress and among the people—that resulted a year later in the Declaration of Independence.

Political leaders gradually became aware that they were involved in founding a new nation, and they invoked the founding to encourage each other and to influence both their colleagues and the public. In January 1776 Thomas Paine appealed to the pride of the colonists, urging them not to shrink back from the uncertainties of a completely new order but to rejoice in this unique opportunity:


The present time, likewise, is that peculiar time which never happens to a nation but once, viz. the time of forming itself into a government. Most nations have let slip the opportunity, and by that means have been compelled to receive laws from their conquerors, instead of making laws for themselves. First, they had a king, and then a form of government; . . . but from the errors of other nations let us learn wisdom, and lay hold of the present opportunity. . . . We have every opportunity and every encouragement before us, to form the noblest, purest constitution on the face of the earth. We have it in our power to begin the world over again.40



A few weeks later, when the Continental Congress was on the verge of recommending that the colonies write their own constitutions, John Adams, Paine’s opponent in issues of domestic politics, wrote to a fellow revolutionary in Virginia: “You and I, my dear friend, have been sent into life at a time when the greatest lawgivers of antiquity would have wished to live. How few of the human race have ever enjoyed an opportunity of making an election of government, more than of air, soil, or climate, for themselves or their children! When, before the present epocha, had three millions of people full power and a fair opportunity to form and establish the wisest and happiest government that human wisdom can contrive?”41 On August 15, 1776, the Maryland Gazette editorialized enthusiastically about the great opportunity the colonies had to learn from the mistakes of the past. Other nations had originated in a state of ignorance and carried the seeds of their own destruction in them. This same mood is reflected in a number of public appeals and private letters written in 1776.42

One element in the American idea of nation founding was the Enlightenment belief in progress. This belief, which was not peculiar to Americans alone, represented a step away from the classical concept of the rise and inevitable fall of all forms of government. At least some of the founding fathers of 1776, after surveying two thousand years of experimentation with political organization, conceived of themselves as free to borrow and put to rational use the sum of this experience.43 Utopias may be built on the distant experience of others, but not enduring governments. The references to ancient and modern European history that occur in the oral and written debates of the founding generation were essentially no more than rhetorical devices used to defend conclusions that had long since been reached on the basis of the much more immediate Anglo-American constitutional tradition. This tradition was the decisive element in founding the new nation.

Americans both hoped to escape the cycle of forms of government and prepared for the worst. A skeptical view of human nature, which gives the lie to clichés about Enlightenment optimism and which influenced the thinking of many American political leaders, balanced off the pervasive belief in inevitable progress.44 The possibility of failure and the hope for a permanent solution could appear together in a single argument. In his Notes on the State of Virginia, written in 1780 and 1781, Jefferson pleaded for an immediate legal guarantee of religious freedom in Virginia, on the grounds that freedom had to be secured during this initial phase of nationhood. With a clarity unusual even in the political literature of the Revolutionary period, Jefferson realized that the idealism of this early period would be dissipated once the War of Independence was over. At the present time, he said, the popular mood supported religious tolerance in Virginia, and the people would not allow anyone to be executed for heresy:


But is the spirit of the people an infallible, a permanent reliance? Is it government? Is this the kind of protection we receive in return for the rights we give up? Besides, the spirit of the times may alter, will alter. Our rulers will become corrupt, our people careless. A single zealot may commence persecutor, and better men be his victims. It can never be too often repeated, that the time for fixing every essential right on a legal basis is while our rulers are honest, and ourselves united. From the conclusion of this war we shall be going down hill. It will not then be necessary to resort every moment to the people for support. They will be forgotten, therefore, and their rights disregarded. They will forget themselves, but in the sole faculty of making money, and will never think of uniting to effect a due respect for their rights. The shackles, therefore, which shall not be knocked off at the conclusion of this war, will remain on us long, will be made heavier and heavier, till our rights shall revive or expire in a convulsion. 45



Jefferson saw in the founding period a transitional and ephemeral political constellation in which lasting reforms could be institutionalized with the general approval of all concerned. The pessimism implicit in this view was probably shared by many members of the political elite of the founding generation, and it is one of the reasons why Jean Jacques Rousseau’s trust in a sovereign popular will that can be mobilized at any time found so few adherents in America.46 The founding situation of American political culture was not conducive to such simple-minded theory or to the establishment of neatly coordinated institutions. The American situation demanded that conflicting principles and overlapping institutions be accommodated in the new system of government. It was a new form of “mixed government,” made up of sometimes conflicting republican, constitutional, and federal components. Just as several contradictory values had been incorporated into the credo of 1688, so a number of potentially conflicting values became part of the system developed in 1776. A compromise had to be reached immediately between the principle of popular sovereignty and the need to protect both the private property and the basic rights of the individual, even against decisions of the majority. The principles of rotation in office and the accountability of elected officials, for instance, had to be reconciled with an independent judiciary consisting of judges who held office practically for life. A doctrinaire understanding of popular sovereignty would have left no room for this. Also, for the sake of continental union, basic norms of the new system had to be violated: the issue of slavery had to be postponed for elementary reasons of political survival. Similarly, the colonists had to find a concept of sovereignty that would unify the thirteen states on a federal level and at the same time would allow highly developed regional and state interests to function as vehicles of the political process. A monolithic concept of sovereignty could not have met these conditions.

The new order had to be republican in nature. That much was clear. The new order had to rest on the idea of popular sovereignty. But it was unclear to what degree this principle could be put into practice. “It is certain, in theory,” John Adams wrote in May 1776, “that the only moral foundation of government is, the consent of the people. But to what an extent shall we carry this principle?”47 The great majority of the colonists in the summer of 1776 were against rule by a monarch and an aristocracy, but some were more republican than others.







CHAPTER I

Government by Congresses and Committees, 1773—1776

All commissions under the former authority being annulled, the courts of justice were shut, and the sword of magistracy was sheathed. The Provincial Convention directed the general affairs of the war; and town committees had a discretionary but undefined power to preserve domestic peace. Habits of decency, family government, and the good examples of influential persons, contributed more to maintain order than any other authority. The value of these secret bonds of society was now more than ever conspicuous.

—JEREMY BELKNAP, History of New-Hampshire (1791)



THE ASSUMPTION OF POWER

What seems in European eyes to be the almost unrevolutionary character of the American Revolution can be explained in part by the colonists’ adherence to the social structure that Jeremy Belknap called the “secret bonds of society.” Despite widespread fear of a decline in public morality, these bonds remained basically intact and made possible a transitional period—one dominated by local committees and provincial congresses—that was remarkably peaceful in comparison with other political upheavals of this magnitude.48 The colonial administration had suffered a steady loss of authority following the Tea Act of May 10, 1773. Once news had spread of the skirmishes at Lexington and Concord and of the siege of Boston in April 1775, government in all thirteen colonies devolved upon the committees and congresses that had developed independently of the British constitutional system. These groups existed at all levels, ranging from town meetings on up to the Continental Congress. The preparedness for personal sacrifice during this phase of the Revolution and the readiness to participate in the political process are the essence of the “spirit of 1776” that would often be invoked later in admonition or celebration.

The actual assumption of power had taken place in most instances well before the ratification of the new constitutions beginning in January 1776 and before the first republican senators, representatives, governors, and judges swore their oaths of office. It had taken place quietly by European standards, without the storming of prisons or governors’ residences, and without the execution of any of the crown’s governors or other high officials. A plot to hang the governor of Virginia remained no more than a rumor.49 The governors had no police force in the modern sense, but only regular troops at their disposal. The colonial militia, which formerly could be called upon for protection, was generally useless to the British side. Thus, after the outbreak of war, several governors, especially those in the crown colonies, sought protection from mob violence in forts, which were usually located in the harbor area, or on the ships of the Royal Navy that patrolled there. After a futile attempt to administer the colony from this floating residence at a safe distance from the shore, a governor could easily decide to lift anchor and make a bloodless escape. Governor Josiah Martin of North Carolina thought he would be able to defend his seat of office in Newbern with six cannons. While he was meeting with his council in April 1775, a band of local citizens, aided and abetted by the town committee, stole the cannons. The next night the governor fled to Wilmington on the coast and later sought refuge in Fort Johnston. Governor John Wentworth of New Hampshire retreated to the harbor fort in Portsmouth after a mob, threatening him with a cannon rolled up in front of his house on a cart, had forced him to hand over to them a loyalist member of the assembly.50 New York’s governor, William Tryon, after October 1775 conducted his office on board ship. The mayor of New York and the city committee had assured him that they anticipated no danger “to his person or property” but refused him the guarantee of protection he had demanded. Only in August 1776, when New York became headquarters for the British troops, did the governor reassume some of his duties on land.51 By the end of 1775, no governor, whether appointed by the king or by a proprietor, was able any longer to exercise political authority. After he refused to approve defense measures, even the governor of Rhode Island, who owed his office to annual election by that colony’s freemen, was suspended in June 1775 by vote of the assembly. The only exception was Jonathan Trumbull, the elected governor of Connecticut, who retained his office beyond the end of the war because of his leading role in the movement for independence.

Lord Dunmore properly sized up the situation in 1775 when he wrote to the secretary of state in London that the extralegal convention of representatives from Virginia counties, called to meet in Richmond in March, would become the major body in a “new government” that would supersede that of His Majesty and completely undermine the constitution.52 It is a good indication of the smoothness of the transition that Peyton Randolph, who had been speaker of the constitutionally sanctioned House of Burgesses, extended the invitations for the Richmond convention.



UNITS OF REVOLUTIONARY ACTION

In the Whig theory of social contract, “the people” were the final authority to which all political power reverted in cases of flagrant abuse of delegated governmental power. But in the actual assumption of political power, no unit as vast and amorphous as “the people” could possibly act as the vehicle of the political process. It was instead the remarkably stable territorial units of towns, cities, counties, and colonies that took control. The economic, political, and, in the broadest sense, social authority established within these familiar units did not melt away in a single stroke of revolutionary integration. Indeed, the system of political representation, which was generally accepted despite cries of “Anarchy!” and “Mob rule!” was itself based on the continuing existence of this local authority.

The very form of the organized resistance of the colonists was determined by a clear sense of the independence of territorial units that had evolved during the past 150 years. The borders England had drawn between the colonies continued to be respected as political demarcation lines even during the struggle against the mother country. Perhaps even more important for building a new governmental system was the integrity of the smaller units, called counties or districts in different colonies, and of the lowest level of political organization, cities, towns, townships, and parishes. All these units remained intact during the Revolution, and only the quasi-feudal manors in the Hudson River valley disappeared as political entities.

These smaller governmental units lent the principle of representation the credibility and efficacy it needed to form and legitimize committees and congresses. The organization of the American Revolution was characterized by faith in the political importance of territorial representation combined with the awareness that specific tasks had to be delegated to ad hoc committees, elected representatives, and delegates chosen in turn by those representatives. This way of reacting to a crisis did not have to be invented by the colonists; it was part of the Anglo-American political tradition. During the English civil war, county committees had assumed governmental power in a similar fashion.53

Mass demonstrations, particularly in the larger harbor cities, undermined the authority of the governors, but because of a strong sense of local identity and the effectiveness of the principle of delegation, they also strengthened the new authority the people considered legitimate.54 The Boston Tea Party of December 1773 was preceded not only by meetings of the committees of correspondence from Boston and surrounding towns but also by public meetings of more than five thousand people. On the day after the Tea Party, John Adams described the event in his journal as an undisguised “Exertion of popular Power.”55 When Isaac Sears, Alexander McDougall, and John Lamb wanted to revive the Sons of Liberty in New York, they organized a mass meeting on November 29, 1773, and had the crowd approve the previously organized association of the Sons of Liberty.56 When the legally constituted assembly of Pennsylvania refused to appoint a committee of correspondence, the advocates of this measure called a meeting of the freeholders and freemen of the city and county of Philadelphia for June 18, 1774, and appointed on the authority of that meeting a committee of forty-three members.57

The third mechanism involved in the assumption of power, in addition to the use of local units of government and of mass action, was the forming of associations, temporary committees organized to handle a single project. The new governing bodies in the colonies emerged from committees whose original task had been to supervise a consumer boycott and an embargo on imports. After war began the boycott associations were joined by defense and loyalty-oath associations that hastened polarization between the supporters of the extralegal congresses and committees and those of the governors, the crown, and Parliament. Similarly, hard pressed loyalists tried to band together for mutual protection in several localities in Massachusetts, New Hampshire, and New York. Single purpose associations for the redress of grievances had an established place in Anglo-American political culture.58

The successful resistance to the Stamp Act in 1765 and 1766 was a kind of general rehearsal for actively coordinating the already constituted organs of colonial self-government with mass demonstrations, mob actions, and new citizen groups created for specific purposes. The Stamp Act Congress that met in New York in October 1765 still had a legal basis in the sense that it was a meeting of delegates from the houses of representatives in nine colonies and did nothing more than compose letters to George III and to both houses of Parliament. The Sons of Liberty, however, which was established in all the colonies during the winter of 1765/1766 and which counted the most radical opponents of the Stamp Act among its members, operated “privately.” It resorted to violence and terror to prevent the implementation of the law. Shortly before the Stamp Act was annulled in March 1766, the Sons of Liberty constituted the de facto government in several colonies. The governors of those colonies were forced to recognize their helplessness, and they reported to London that orderly government was no longer possible.59

Events followed a similar pattern once the infringements on colonial self-government implicit in the Townshend Acts of 1767 became known. The embargo and the consumer boycott that some mass meetings and the houses of representatives in most of the colonies had adopted could only be enacted with the cooperation of a great many local committees. The committees often forced merchants suspected of violating the boycott to open their books for inspection, and in cases of actual violation, they imposed punishments as if they were competent authorities.60



A CASE STUDY: THE ASSUMPTION OF POWER IN MASSACHUSETTS

In New England, Revolutionary politicians could resort to the town meetings whenever the governor attempted to prevent political action by cutting off a legislative period or by refusing to convene the General Court.61 When the representatives of Massachusetts decided in 1768 to send a circular letter to their counterparts in other states, urging them to protest the Townshend Acts, the governor dissolved the legislature. When he refused to grant the petition of the Boston town meeting and convene the General Court, the town meeting took the initiative itself and asked all the towns in Massachusetts to send delegates to a convention in Boston set for September 1768. Over 100 of the 250 towns sent delegates, and this convention, composed largely of the same members as the house of representatives, accomplished what the governor had not allowed the house to do. The convention’s legitimation was based on the understanding that the towns behind it were themselves sovereign political units.62

In November 1772 the town meeting of Boston appointed a twenty-one-man committee of correspondence at the suggestion of Samuel Adams. Completely independent of the governor and the General Court, this committee could meet as often as it deemed necessary and pursue policies it had to justify only to the town meeting. The committee published political articles in the newspapers and distributed its own broadsides and handbills. It urged all the towns of Massachusetts to form similar committees. Most of the towns did so, and the Boston committee became a central agency for information and agitation that was far more effective than any comparable agency the governor had ever had.63

The arrival in May 1774 of General Thomas Gage as both commander-in-chief of the British troops in North America and as governor of Massachusetts hastened the end of British civil government in Massachusetts. The colonists rejected as “Intolerable Acts” the new sanctions that Parliament had enacted in March and May of 1774 and that Gage was to enforce.64 The announcement that the organs of self-government in Massachusetts were to be suppressed in retaliation for the Boston Tea Party, which was staged by an anonymous mob that could not be brought to court, produced a wave of solidarity that reached as far as South Carolina. The assumption of power in Massachusetts took place in the summer and fall of 1774. Committees on the county level played a decisive role. The towns of each county sent delegates to county conventions. The county conventions not only organized the consumer boycotts and formulated the justification for them but also assumed police powers. In the western counties, they used controlled mob action to interfere with trials, particularly debtors’ trials, arguing that the unconstitutional Massachusetts Government Act had deprived the judges of their legitimation.65

The committees of correspondence from the counties of Worcester, Middlesex, and Suffolk and from the harbor towns of Boston, Salem, and Marblehead met jointly from August 26 to September 9, 1774, and called for the abolition of Governor Gage’s “unconstitutional” administration. The decisions they reached became known as the Suffolk Resolves and urged disobedience to the Intolerable Acts. Committees were to replace the judges Gage had appointed by virtue of his new plenipotentiary power. The new members of the governor’s council, the “mandamus councillors,” also appointed by the governor, were asked to resign; and the officers of the militia he had appointed were requested to turn in their commissions and submit to election by their companies. The tax collectors were required to deliver their returns to the provincial county treasurers. All trade with Great Britain, Ireland, and the West Indian colonies was to cease, and British goods were to be boycotted, especially the tea of the East India Company. The coordination of these measures throughout the entire colony was to be entrusted to a provincial congress made up of delegates from all the towns.66

Much of the political significance of the Suffolk Resolves derives from their having been immediately communicated to the Continental Congress in Philadelphia and treated there as a vote of the people in the debate between the advocates of reconciliation and the uncompromising defenders of colonial self-government. On September 17, 1774, the Continental Congress endorsed the Suffolk Resolves.67

The first provincial congress of Massachusetts met in Salem from October 7 to October 29, 1774. In a letter to Governor Gage demanding that he cease fortifying the Boston Neck, the congress referred to itself as “the Delegates from the several Towns in the Province of the Massachusetts Bay, having convened in general Congress.” From this point on, the political initiative clearly lay with the provincial congress. It attempted to increase its authority by inviting to its next meeting the fourteen members of the governor’s council who had been elected in May 1774 but whom the governor refused to recognize. The purpose of the councillors’ presence at the meeting was to let the congress have “the benefit of their advice.” The question of whether they would be voting members was not raised. Before the first provincial congress adjourned, it appointed an executive committee, known as the council of safety, and authorized it to call out the militia if necessary. The second provincial congress (November 23 to December 10, 1774) urged the towns to arm the militia better and to execute carefully the decisions of the Continental Congress and the provincial congresses. It scheduled the next session of the congress for February through May 1775 and asked that the towns allow only those men who met the property qualifications for electing members to the old house of representatives to vote for delegates to the congress.68 By the end of 1774, Massachusetts had a new governmental system that had taken over the crucial tasks previously performed by the British administration.

To give an accurate picture of the local variations in the assumption of power, we would have to reconstruct thirteen revolutions. The peculiar situation of Connecticut and Rhode Island as provinces with de facto self-government has already been mentioned.69 In New York, the long-standing rivalry of the Livingstons and the DeLanceys colored the struggle for independence. In Pennsylvania, proprietary government and the special role of the firmly established Quakers shaped the movement for independence, influencing even the decision for a unicameral legislature under the new constitution. Developments in the South were affected by the social and economic features of the plantation system, which separated these colonies from those centered around the commercial cities of Philadelphia, New York, and Boston.70

But despite regional differences, a sufficiently large segment of the political leadership throughout the colonies felt threatened by the new English policies. This leadership reacted in similar ways that could be coordinated. In the various houses of representatives those factions that advocated self-government—usually the majority groups—supported the provincial congress and the towns of Massachusetts by issuing declarations of principle and by providing concrete help until the governors of their colonies dissolved the constitutional assemblies. The representatives then either reconvened immediately as provincial congresses or returned to their towns and counties, conducted discussions and mass meetings, and held elections—usually retaining the old property qualifications for voters—for delegates to a provincial congress.

In New York, to take an example, widely differing territorial units and social groupings played a role in the election of delegates to the first provincial congress in May 1775. (1) In the city of New York, a “Committee of Sixty” had called for an election on April 28, 1775. (2) In counties with few activists, some twenty or thirty men would hold a public meeting and elect a delegate in the name of the county. (3) Already existing county committees appointed delegates without consulting the electorate. (4) In some counties, committees were specially elected for this task. (5) The committees of several townships could meet and appoint delegates for a county. (6) Individual townships could elect a delegate in a public meeting.71 But whatever election processes the counties had used, when the New York provincial congress met on May 23, 1775, the fourteen counties stood as the units represented. If representatives of eight counties were present, the assembly had a quorum. The city and county of New York had four votes; the city and county of Albany had three. All other counties had two votes. Before adjournment, the provincial congress established for the next session a system of representation by which each county’s number of delegates would be proportional to its population.72



THE COMMITTEES OF CORRESPONDENCE AND THE FIRST CONTINENTAL CONGRESS

On March 12, 1773, the House of Burgesses in Virginia established a committee of correspondence, which, with the aid of similar committees from other colonial legislatures, was to gather reliable information on future measures that Parliament and the governors might take. The decision to form this committee ushered in the period of close cooperation preceding the First Continental Congress. Active politicians such as Richard Henry Lee, Edmund Pendleton, Patrick Henry, and Thomas Jefferson were elected to this committee. Its task was “to obtain the most early and authentic intelligence of all such acts and resolutions of the British Parliament, or proceedings of administration, as may relate to, or affect the British Colonies in America,” and to “maintain a correspondence and communication with our sister colonies, respecting these important considerations.”73 The houses of representatives in the other colonies responded immediately. Between March 1773 and February 1774, all the houses, with the exception of the Pennsylvania legislature, established committees of correspondence.74 As such, there was nothing illegal about these committees. The governors declared, however, that they would become unconstitutional if they remained active once the legislative period set by the governors had come to an end. In his history of Massachusetts, Governor Thomas Hutchinson noted that the movement for independence began with the creation of the committees of correspondence: “It was a most glaring attempt to alter the constitution of the colonies, by assuming to one branch of the legislature the powers of the whole.... It was an act which ought to have been considered as an avowal of independency, because it could be justified only upon the principle of independency.” 75

The First Continental Congress met from September 5 to October 27, 1774, in Carpenters Hall in Philadelphia. All the British provinces in North America were represented except the four most northerly—Quebec, Nova Scotia, St. John’s Isle (now Prince Edward Island), and Newfoundland—and the three most southerly—Georgia and East and West Florida.

The Congress, which was the first meeting of representatives from a majority of the colonies since the Stamp Act Congress of 1765, was described in the instructions of the Massachusetts delegation as “a meeting of Committees from the several Colonies on this Continent” and in the instructions of the Connecticut delegates as a “congress, or convention of commissioners or committees of the several colonies.”76

The Continental Congress’s mode of operation and its claim to political authority were based on the fiction that it represented the twelve territorial units from Massachusetts to South Carolina. The electorates or constituencies of the delegates, however, were no more uniform than the constituencies that had chosen delegates for the provincial congresses. In three colonies (Rhode Island, Connecticut, and Pennsylvania), the legally constituted houses of representatives had chosen the delegates.77 In Massachusetts, on June 17, 1774, the governor’s secretary stood before the barred door of the house of representatives reading a decree that officially dissolved the house while inside the chamber the five delegates who would go to Philadelphia were being chosen.78 In South Carolina, a general meeting of 104 representatives from almost all the counties appointed five delegates in Charleston between July 6 and July 8, 1774. Any free white adult male who entered the room was entitled to vote. The house of representatives officially sanctioned the election afterward.79 In New York, a campaign that lasted several months and that was centered in New York City preceded the selection of delegates. Associations of merchants and mechanics took the initiative and put up a list of candidates. In the seven wards of the city, any taxpayer could vote. In rural areas, the delegates were mostly selected by county committees.80 In the other eight colonies, extralegal conventions usually made up of country representatives appointed the delegates for the Continental Congress. The county committees of New Jersey, for example, were created for this specific purpose.81

The basic question in any confederation came up on the first day of the meeting: How could decisions binding for all be reached? Patrick Henry of Virginia suggested representation for each colony in proportion to its population, excluding slaves. Thomas Lynch of South Carolina urged that both population and property provide the basis for representation. Samuel Ward of Rhode Island, the smallest colony, demanded the same number of votes for every colony. He reminded Patrick Henry of the mode of representation in Virginia. Every county there, regardless of size, sent two delegates to the provincial congress. The small colonies stood firm, and the unanimity that was politically necessary for successful resistance against England could only be achieved by the willingness of the larger colonies to compromise. The delegation of every colony was given one vote.82

The delegates were not in agreement about the current state of the constitution. Patrick Henry assumed that the way was clear for a new start. “Government is dissolved. . . . We are in a State of Nature.” John Jay of New York replied to him: “Could I suppose, that We came to frame an American Constitution, instead of indeavouring to correct the faults in an old one—I cant yet think that all Government is at an End. The Measure of arbitrary Power is not full, and I think it must run over, before We undertake to frame a new Constitution.”83

The approval of the Suffolk Resolves on September 17, 1774, was the first step the Continental Congress took toward a new constitution. But those who sought a solution through reform of the English constitutional system had not yet given up. Joseph Galloway of Pennsylvania made a proposal based on the Albany Plan of 1754. He envisaged a “Grand Council” elected by the houses of representatives of the colonies. Laws that affected the colonies would have to be approved by the Grand Council and Parliament. Self-government within the colonies would have continued to exist in the established form. Galloway found little support among his fellow delegates and might have found less in England, had his plan been adopted by the Congress. After a discussion that was disproportionately brief in view of the potential importance of the plan had it been adopted, the proposal was taken off the agenda by a vote of six delegations to five.84 The most politically significant result of the First Continental Congress soon proved to be the forming, on October 20, 1774, of a “Continental Association” for enforcing an embargo on imported goods. Articles 10 and 11 of the association assigned complete control over imports and prices to committees to be chosen in every town, city, and county by the electorates of the old houses of representatives. If any committee felt that any citizen was disregarding the boycott of British goods, the Continental Congress recommended that that person be publicly declared an enemy of “American freedom” and that he be ostracized. The committees were to confiscate goods imported after December 1, 1774.85

A few weeks later, a violently antimonarchical article in the Pennsylvania Packet praised the Continental Congress, calling it a legislative assembly authorized by the people: “The American Congress derives all its power, wisdom and justice not from scrolls of parchment signed by Kings, but from the People. . . . The Congress, like other legislative bodies, have annexed penalties to their laws.”86 Whether those members of the First Continental Congress who were still hoping for reconciliation liked it or not, a new system of government had been formed on the continental level by the time the Congress adjourned.87

After war began the leading role of the Continental Congress became clearer than ever before. Judging by the example of New York, Hugh M. Flick concluded that by the time the Second Continental Congress met, a pyramid of authority had begun to emerge. In principle at least, the Continental Congress stood at the top as the “ultimate source of authority” and was accepted as such by the provincial congress of New York, by the fourteen county committees, and by the approximately 150 town, city, and district committees.88



THE END OF GOVERNMENT BY CONGRESSES AND COMMITTEES

More and more the provincial congresses assumed the role of unicameral legislatures with executive committees. The congresses appointed committees of safety that exercised considerable power, particularly when the congresses were not in session. The New York committee of safety, formed on July 8, 1775, received almost all the powers of the provincial congress. Every county was represented in it.89 The New Hampshire committee of safety was given extensive powers in May 1775 to see “that the public sustain no damage.” The phrase was a literal translation of the formula used in Rome when a temporary dictator was empowered to administer martial law in emergency situations: ne quid detrimenti respublica capiat.90

The provincial congresses exercised increasing control over the counties. In Virginia, the provincial congress—officially known as “the Delegates of the several Counties and Corporations in the Colony of Virginia, assembled in General Convention”—instructed the counties in August 1775 to appoint twenty-one freeholders to each county committee. The committee members were to hold office for one year and, among other duties, to be responsible for implementing the decisions of the provincial congress. As the Continental Congress had directed, only the electorate for the old House of Burgesses would be allowed to vote for these committee members.91 In New York election procedures for a third provincial congress to be held in April 1776 had already been established. The second provincial congress had determined that even citizens who had not signed the association articles could vote, and it prescribed the number of delegates from each of the fourteen counties. The county committees were in charge of the elections.92

Despite these efforts at stabilization, “Government by congresses and committees”—as the preamble to the New York constitution called it in retrospect—lasted only about two years at the local level. Only the Continental Congress itself—that unicameral assembly of delegations without an independent executive—survived until 1788. By then it also had lost its usefulness and was succeeded by a more powerful central government shaped along the lines of the new state governments, just as the local committees, county conventions, and provincial congresses had themselves been replaced by the new state governments. There is no doubt, however, that during the critical phase of dismantling the old regime’s credibility and efficacy the numerous local committees and county conventions had served an important function by mobilizing popular support. By regulating prices and successfully encouraging the manufacture of clothing, household goods, and other finished products customarily imported from England, they demonstrated a certain degree of economic self-sufficiency in the colonies and furthered the spirit of opposition to colonial rule. In sum, government by congresses and committees helped develop a sense of patriotic frugality and willingness to suffer.93

Yet despite this success, the committees could never hope to become the permanent heirs to the old regime for the simple reason that the American Revolution was not a movement to introduce grassroots democracy; not only the word, but also the idea would have been an anachronism in the America of 1776. For two or three generations, the government of each colony had been proudly and purposefully considered as a complete, if dependent, replication of the British model, with a fully developed set of separate branches of government. For over a century in most colonies it had been firmly established in the public mind what “real” government looked like: it consisted of a governor, a governor’s council, an assembly, and a provincial judiciary. The fact that before 1775 the governors had been the instruments of monarchical government, and that the judges had been their appointees, did not suffice to discredit either these offices or the principle of the separation of powers. The political leaders of the colonists wanted effective government in their own interest, but they expected it to have a traditional structure. They wanted one of their own to move into the governor’s mansion; they did not want to turn it into a museum.

What had enabled the committees to propagate effective resistance to imperial government was, at the same time, their greatest weakness as organs of the new government: they were too dependent on the constituencies directly affected by their decisions. This flaw was bound to interfere with the functioning of the government. It was a relatively easy task under the circumstances to enforce a consumer boycott or to close a court. But the committees shied away from collecting unpopular taxes and from levying troops. Loyalty to the new government was too fragile to put to such severe tests.94 Even the influential Boston committee of correspondence lost its political effectiveness when its measures went against the general consensus. And the county conventions of Massachusetts could maintain order in the summer and fall of 1774 only because they were not called upon to resolve any serious conflicts of interest.95

Criticism of government by committees and congresses on the state level arose from different political situations in each colony. In Pennsylvania the old assembly still appointed public officials, disposed of public funds, and refused to sign a declaration of independence. A writer in the Pennsylvania Packet of April 15, 1776, protested these conditions and demanded that the coexistence of assembly and congresses come to an end. The “indirect ways” of the committees and conventions, the unknown writer argued, were less effective than the “instructions” of a legislature; the administration of justice by the committees was either too indecisive or too repressive, and trials by jury were practically a thing of the past; Pennsylvania was on the road to anarchy.

In Maryland, an anonymous commentator who signed himself “An American,” took to task the provincial conventions of December 1775 and May 1776, as well as the committees of safety they had appointed, and called for a division of governmental powers into three branches. The eighty members of the convention had appointed fifty militia officers from their own ranks, the “American” noted. Eighteen members of the convention could pass a law even if forty-four other members voted against it, because the voting was done by counties, not by individuals. The committee of safety seemed to be coming under the permanent control of a certain group. The convention held in May had left in office those members of the committee appointed by the December convention despite the fact that an earlier convention had ruled that half of the committee be newly appointed at each convention. The administration of justice by the legislature also came under attack. The Maryland conventions had still not established any new courts. When cases of treason or other serious crimes came up for trial, this critic argued, the same men who made the law acted as judges. Legislative, executive, and judicial powers were all in the same hands. “A complete tyranny is established by such a combination of powers.” Montesquieu, he reminded his readers, had warned against such concentration of power. Government by conventions is justified only temporarily and as an emergency measure. It should be immediately replaced by “a proper, effectual, and well-regulated Government.”96

In Massachusetts, there were a number of reasons for dissatisfaction with continued adherence to the Charter of 1691 and with the legal fiction, maintained from the summer of 1775 through the summer of 1776, that the council of twenty-eight acted as the executive in place of the merely “absent” governor.97 A newspaper article written early in September 1775 argued for a new “regular system” because reconciliation with England could no longer be expected and war could not be conducted successfully unless the government could act with a free hand. Other writers asked what actions besides an embargo could be taken against England. They concluded that it was time to sort through those elements of the English constitution still in effect. Both church and state were burdened with much dead wood. The colonies should no longer fear innovations such as a unicameral legislature.98

The first groups to urge open defiance of the authority of the house of representatives were the towns of Berkshire County in western Massachusetts. In mid-December 1775, an assembly of town delegates called on the inhabitants of the county to deny recognition to any public official appointed by the house of representatives and to elect their own judges as a first step toward a new constitution. Around Christmas 1775, the citizens of Pittsfield, who headed the resistance under the leadership of their minister, Thomas Allen, wrote a petition to the General Court in which they cited the present system of appointing officials, particularly judges, as justifying the need for a new constitution. The charter, they wrote, had established this dangerous method of having elected representatives appoint public officials, and it should therefore be annulled.99 Demands of this kind were unsettling to the leadership of resistance in Massachusetts. Early in June 1776, John Adams, who was in Philadelphia at the time, received reports about the “spirit of innovation” rampant in his home state. “It seems as if every thing was to be altered,” John Winthrop wrote to him. “Scarce a newspaper but teems with new projects.” But, he added, there was no point in trying to repair a burning house until the fire was put out.100

As long as they had majority support in their provincial congresses, cautious revolutionaries like James Duane, one of the New York representatives in the Continental Congress who was still hoping for reconciliation with England, remained content with the system of congresses and committees. The election for the third provincial congress of New York in April 1776 had strengthened Duane’s faction, and he therefore warned against changing the present form of government. 101 But on May 31, 1776, the majority of the New York provincial congress urged its constituents to authorize their present delegates to introduce a new form of government or to elect new delegates for this purpose. In doing this, the provincial congress referred to the recommendation made by the Continental Congress on May 10 and May 15, 1776.102 The provincial congress claimed that the present system of government was inadequate and that it had been devised only as an interim system until reconciliation with Great Britain could be achieved. But that was no longer a realistic hope. The uniting of legislative, executive, and judicial powers in one agency had proved to be disadvantageous.103 A few weeks later a newspaper article urging the election of men able to work out a new system of government declared, however, that such a step was by no means a declaration of independence and would not interfere with reconciliation. On the contrary, a regularly constituted government could more easily reach agreement with England than could a “lawless multitude” led by an “ambitious man, or set of men.” At the moment there was no real government. No one could be legally punished, and neither the congress nor the committees were able to guarantee law and order.104

Just how great the dissatisfaction was with rule by committees and congresses in 1775 and 1776 and just who encouraged it and for what purposes has not been sufficiently researched to make the identification of persons or groups possible. It is clear, however, that several motives were at work. Filling the office of governor again and having more than one assembly take part in legislation meant a step toward more familiar conditions. Private property and individual freedoms seemed better protected under such a system. Moreover, the advocates of independence were no less inclined than the loyalists to describe current circumstances as lawless and anarchistic, for they correctly saw that the writing of constitutions independent of crown and Parliament would be a major step toward their goal. Paine, for instance, made effective use of this argument. In Common Sense he evoked a picture of impending anarchy. America was being held together, he wrote, only by a constellation of feelings that could not last. There was no law and only as much governmental power as people were inclined by “courtesy” to recognize. No one’s property was safe. No action was criminal, not even treason, and the people had no clear goal in view. “The mind of the multitude is left at random, and seeing no fixed object before them, they pursue such as fancy or opinion presents.”105 The successful defense of American independence, Paine argued, required a clearer structure of authority than congresses and committees could provide.







CHAPTER II

The Role of the Continental Congress, 1775–1776

It has ever appeared to me that the natural course and order of things was this; for every colony to institute a government; for all the colonies to confederate, and define the limits of the continental Constitution; then to declare the colonies a sovereign state, or a number of confederated sovereign states; and last of all, to form treaties with foreign powers. But I fear we cannot proceed systematically, and that we shall be obliged to declare ourselves independent States, before we confederate, and indeed before all the colonies have established their governments.

—JOHN ADAMS TO PATRICK HENRY, JUNE 3, 1776



None of the thirteen colonies adopted a state constitution without an explicit previous recommendation from the Continental Congress to do so. This fact might suggest that, as Abraham Lincoln told Congress years later when the authority of the federal government was threatened by the states as never before, “The Union is older than any of the States and, in fact, it created them as States.”106 But the relationship between the Continental Congress and the nascent states was by no means as simple as that. The Continental Congress proclaimed independence and recommended that the colonies adopt new constitutions, but it was the colonial assemblies and Revolutionary conventions that had formed the Congress by sending delegates and that instructed them on how to vote on crucial issues such as independence. It is clear from the way the first constitutions came into being and from their contents that not all the powers of the central colonial administration reverted to the provincial congresses, much less to the committees of the counties and towns. On the other hand, the Continental Congress also could not gather to itself a monopoly of power. When the power of the old colonial administrations crumbled, new structures of political authority developed simultaneously on both state and continental levels. Both spheres of political activity were obviously dependent on each other and influenced each other reciprocally, just as within individual colonies power had been shared during the transition period by town meetings, county committees, and provincial congresses.

In such a situation, long debates about the true locus of sovereignty (which would have had to go beyond the undisputed but vague maxim that the consent of the governed was the only source of legitimate power) were of academic interest at best. Only later, in the 1780s, did members of the Continental Congress begin to reflect on their situation and to use the term “sovereignty” more frequently in their speeches and letters. By then the question of sovereignty had become the practical issue of the distribution of power between the two levels of government. But that each level had its own legitimate existence was already at that point a generally accepted fact.

The course of events in the spring and summer of 1776 developed its own logic and did not conform to preexistent constitutional theories. John Adams, who had a clear understanding of both constitutional theory and political practice, was keenly aware of the gap opening between them. Early in June 1776 he wrote to Patrick Henry that he would have considered it “the natural course and order of things. . . for every colony to institute a government; for all the colonies to confederate, and define the limits of the continental Constitution; then to declare the colonies a sovereign state, or a number of confederated sovereign states; and last of all, to form treaties with foreign powers.” But political reality, Adams added, did not permit this kind of logical procedure.107 What proved to be crucial was not the sequence in which these steps were taken but that the decision for independence and the decision to draft new constitutions occurred simultaneously on several interlocking levels.

The actual ambiguities of the political situation are brought out further when it is recalled that members of the Congress once considered drawing up a model state constitution for all the colonies to use, but never acted on the idea. In May 1775 the provincial congress of Massachusetts entertained the possibility of adopting such a constitution drafted by the Continental Congress.108 But even the adoption of a model constitution by one of the states would not have implied that the Continental Congress, because it had proclaimed independence, was in a position to “give” the individual states their constitutions in the same way that the crown had issued charters to the colonies or that European monarchs would “give” constitutions in the nineteenth century. The vote that the delegations from twelve colonies entered in favor of independence reflected the instructions they had received from the entities they represented. (The New York delegation, because it had received no such instruction, ended up not voting.) None of the delegations had been instructed to work toward a model constitution for all states. The Continental Congress had a difficult enough time defining its own role in constitutional terms. Indeed, it was not until 1781 that the Articles of Confederation were ratified by all thirteen states and became the constitution of the Confederation.109

MASSACHUSETTS REQUESTS ADVICE

The Continental Congress was to meet again on May 10, 1775. When John Adams set out for this meeting as a member of the Massachusetts delegation, he had with him a plan of action involving six steps he wanted the Congress to implement: (1) The Continental Congress should urge all thirteen colonies to arrest all crown officials and hold them as hostages until Boston was freed from British military rule. (2) The Continental Congress should urge the colonies “to institute” without delay “Governments for themselves, under their own Authority.” (3) The Continental Congress should declare the colonies free, sovereign, and independent states. (4) The Continental Congress should indicate to Great Britain the willingness of the colonies to settle the conflict between the two countries. (5) The Congress should use the threat of an alliance with France, Spain, and other European powers to exert pressure on Great Britain. (6) The Congress should recognize the army mustered outside Boston as the “Continental Army” and assume control of it by appointing a general to command it.110 Even if this autobiographical account is not correct in every detail, it still makes clear that “instituting government” was not to be a consequence of independence but was considered as part of the political strategy necessary to achieve independence.

The problem of “instituting government” inevitably played an important role in the interaction between the Continental Congress and the provincial congresses. It was not always a sign of helplessness or indecision when a provincial congress asked for a recommendation on how it should react to the flight of a royal governor and the imminent collapse of all political authority. A colony’s delegation in Philadelphia might have written home suggesting that a certain instruction or request be sent to them in order to enable them to introduce a new “fact” into congressional debate. On the other hand, if the Continental Congress made a recommendation, whether asked for or not, it was likely to influence the political situation in that colony.

As early as October 1774, the Continental Congress had made a first attempt to reorganize government in the colonies. In its Declaration of Rights and Grievances, it demanded that those members of the governors’ councils who had been appointed by the crown (instead of having been elected) no longer be allowed to participate in legislative activity. Since the period of office of such council members was arbitrarily determined by the crown, they were not as independent, the Congress claimed, as branches of a government should be.111 A more radical recommendation was not possible at that time. In Massachusetts the question of whether the provincial congress should reinstate the Charter of 1629 had already been considered, but other delegations in the Continental Congress were shocked by the suggestion.112 Several rural counties in Massachusetts had been calling since the summer of 1774 for a restitution of the first charter, which had provided the basis for almost complete self-government from 1629 to 1684. Other counties felt free “to take what form of government they please” because the Massachusetts Government Act, as they saw it, had nullified the contract between the king and the people.113

On June 2, 1775, the Continental Congress considered the request of the provincial congress of Massachusetts for advice on the exercise of the “powers of civil government.” For the sake of unity among the colonies, the provincial congress had written, it would refuse to take over the “slack reins of government” in the province without the advice and consent of the Continental Congress. The present state of affairs, it claimed, was dangerous for two reasons. First, ever since the Massachusetts Government Act of May 20, 1774, the corrupt administration in London and the military government in Boston had made impossible the exercise of the powers of government as established by the charter under the principles of the English constitution. Without orderly government, the Massachusetts revolutionaries argued, a people could not be prosperous, happy, or certain of their liberty. Second, what liberty remained was threatened by the very troops mobilized to defend it. The military, the provincial congress emphasized, should be under the control of a properly constituted government; in a free state the military always had to be subordinated to civil authority. The Massachusetts congress saw only two measures possible in this situation: it could either accept a state constitution drafted by the Continental Congress for all the colonies, or it could draw up its own constitution. 114 John Adams utilized the opportunity he had helped create to make a speech on the need for setting up new governments and forming a “Confederacy of States,” comparable to those the Greeks, the Dutch, and the Swiss had established. But according to Adams’s diary, the majority of his colleagues in Philadelphia in June 1775 still considered these ideas “strange and terrible Doctrines.”115

After a committee had deliberated on the Massachusetts request for a week, the Continental Congress formulated a careful reply that made great concessions to those delegations that still believed in reconciliation with Britain. In order not to be accused of moving closer to independence, the Congress took several measured steps. It declared Parliament’s recent violation of the Massachusetts Charter of 1691 (through the Massachusetts Government Act) unconstitutional, and it agreed with the provincial congress that the present state of affairs in Massachusetts was intolerable. But the Congress did not go as far as the Massachusetts leaders had hoped it would. It recommended that the Charter of 1691 be respected as still in force, adding, however, that it was permissible to consider the governor and lieutenant governor absent from the colony and their offices vacant until the crown appointed a new governor who was willing to govern the colony according to the provisions of the charter. New elections should be held immediately, the existing election laws should be followed, and the new house of representatives should elect a new governor’s council.116

The provincial congress acted on these recommendations immediately. The newly elected house of representatives met on July 19, 1775. After rephrasing the oaths of office and reformulating the language used in making appointments, it elected a council of twenty-eight members who assumed executive power without a governor. Thus, by the end of July 1775, a year ahead of most of the other colonies, Massachusetts ended the period of government by committees and congresses. 117 But Adams’s six-stage plan for the whole continent had made little progress. His hope in mid-June 1775 that government—“legislative, executive, and judicial”—would soon be taken over by the colonists (unless crown and Parliament became converted to the colonists’ view of their rights), was temporarily dashed.118



A MODEL CONSTITUTION FOR ALL THE STATES?

In its inquiry of May 16, 1775, the provincial congress of Massachusetts had said it was ready to accept a state constitution drafted by the Continental Congress.119 One argument for identical constitutions in all the colonies was the necessity for overcoming the already existing particularism. An appeal published in May 1776 in Connecticut pointed out that it would be unrealistic to hope for “exact uniformity” because political institutions had differed from colony to colony for a long time. But it was still essential for the cohesion of the colonies that their constitutions at least be similar in major points.120 “Would not a uniform plan of government, prepared for America by the Congress, and approved by the colonies, be a surer foundation of unceasing harmony to the whole?” Richard Henry Lee asked John Adams in May 1776. Lee thought that the differences between the colonies should not be augmented by differing constitutions. John Adams did not respond to this point and only replied that every colony should have the privilege of determining its own form of government. Furthermore, he said, he expected greater uniformity in the new governments than would have seemed likely even a few months ago.121 The speaker of the Massachusetts house of representatives, James Warren, was not as clearly in favor of uniform state constitutions as Lee was, but he was also not as decisive as Adams in his rejection of the idea.122 Another Virginian, Thomas Ludwell Lee, had also favored a standard constitution.123 But the majority of the provincial congress of Virginia rejected the idea. When, on May 15, 1776, it instructed its delegates to the Continental Congress to vote for independence, it added that the drafting of state constitutions should be left to the state legislatures.124

In the end the Continental Congress never seriously considered drafting a model state constitution, basically because there was too little agreement on what it should say. It would have been only “natural” if the Continental Congress had worked out a constitution for the individual states, John Adams said in retrospect. However, he had not supported this course of action himself, because in the summer and fall of 1775 he had feared that the advocates of a unicameral legislature with an executive committee instead of a governor would have found widespread support. During this period, Samuel Adams and Thomas Cushing of Massachusetts had indeed favored “the most democratical forms” and a single “Sovereign Assembly.” If the Continental Congress had presented any model of a constitutional draft at all, John Adams was afraid, it would have been along these lines and therefore completely unacceptable to him.125



THE INITIATIVES OF NEW HAMPSHIRE, SOUTH CAROLINA, AND VIRGINIA

On October 18, 1775, the delegation from New Hampshire asked the same question that Massachusetts had put to the Continental Congress in May: how could the administration of justice and other badly neglected governmental functions best be reorganized?126 The seemingly innocent question was pressed by those who had given up hope for reconciliation with crown and Parliament. It was a badly disguised way of forcing the Continental Congress to face the issue of independence. As long as the majority of the delegates in the Congress were not prepared to pursue independence openly, the answers that were sent back to the provincial capitals had to be reconcilable with British constitutional law; an unguarded recommendation to draft new constitutions would rightly have been considered as equivalent to declaring independence.

As early as July 8, 1775, the president of the provincial congress of New Hampshire had reported to the Continental Congress that all governmental powers were in the hands of the provincial congress and the town meetings and that the situation needed clarification, which could not be brought about without “Direction” from the Continental Congress.127 The instructions that New Hampshire’s delegates, Josiah Bartlett and John Langdon, received from home shortly thereafter described the situation in dramatic terms: the Continental Congress would have to come to a decision quickly. The political scene in New Hampshire was confused, “the people not suffering things to proceed in their former manner.” More specific grievances were not cited.128

The decision New Hampshire desired from the Continental Congress was a long time in coming. Bartlett and Langdon received several reminders from home.129 When in October 1775 the president of the New Hampshire provincial congress, Matthew Thornton, was called before a committee of the Continental Congress, Bartlett and Langdon advised him to make use of this opportunity to speak not only about the questions of military strategy on the agenda but also to raise the issue of reorganizing governmental power. It would be useful, they told him, if he could bring to Philadelphia a “Petition for Government” from the provincial congress. The need for a new constitution, they suggested, could well be justified by the necessity for effective tax collection.130 But no petition for government came forth, and on October 18, 1775, the two delegates acted without the additional support they had requested from home and simply put the instructions they had received earlier before the Continental Congress.131

Among those in favor of advising New Hampshire to establish a new form of government was John Adams, who argued that unsettled conditions and the general laxity in carrying out the functions of government endangered the “Morals of the People.” Without instituting a new government, the full authority of law and government could not be turned to suppressing pro-British uprisings, nor could informants of British troops be prosecuted as spies. Not only was it absurd, Adams maintained, that oaths of allegiance were sworn every day to a king with whom the colonies were at war, but also the colonies would not be able to mobilize their military and economic capabilities unless they took all the powers of government into their own hands.132 The majority of the Congress, however, still shied away from an unambiguous recommendation that would have made the consent of the governed the sole foundation of legitimate government. At stake in this debate, which Bartlett and Langdon proudly described as “truly Ciceronial,” was the consequence that any recommendation the Congress made would set an important precedent. Unlike Massachusetts, New Hampshire did not have a charter that could be interpreted to permit continuing government in the absence of a governor. From 1680 on, the colony had been governed by virtue of the “royal commission” the king granted all governors when they took office.133 The Continental Congress, therefore, had to find a formulation that recommended establishing governmental agencies outside the framework of the English constitution yet that did not explicitly declare independence.

Finally, on November 3, the Continental Congress recommended that New Hampshire “call a full and free representation of the People, and that the Representatives if they think it necessary, establish such a form of Government, as in their Judgment will best produce the happiness of the People.” The Congress went on to stress its readiness for reconciliation by adding that this reorganization would remain in effect only for the duration of the conflict with Britain.134 In the letter accompanying the resolution of the Congress, the New Hampshire delegates explained to their colleagues in Portsmouth that the time limit had been added only to appease the more timid members of the Congress who were still afraid of declaring independence. But the qualification was meaningless, they claimed, because governments once established could be dissolved again only after negotiations with England. They no longer believed such negotiations would ever take place.135 Samuel Adams thought this recommendation to New Hampshire would open the way for all the governments of the New England colonies to be established on “the same footing.” And once this step had been taken, he hoped, the middle and southern colonies would also see the need for new constitutions.136

South Carolina was the third colony to turn to the Continental Congress for advice on adopting a new constitution. On November 4, 1775, it received the identical recommendation that New Hampshire had been given.137 And when Governor Lord Dunmore of Virginia declared martial law, and thus in the eyes of the Continental Congress overstepped the limits of legitimate government, the Congress recommended on December 4, 1775, that Virginia, too, hold new elections and reorganize its government.138



THE RESOLUTION OF MAY 10 AND 15, 1776

By February 1776 the advocates of independence were working for three objectives in opposition to the more conservative Dickinson-Duane wing: the opening of colonial harbors to all countries except Great Britain, “new Governments,” and a proclamation of independence. 139 The fate of an address drawn up by James Wilson of Pennsylvania suggests how the strength of the group in favor of reconciliation was waning. On February 13, 1776, Wilson presented the Continental Congress with a committee draft for a declaration addressed to all the inhabitants of the colonies. This draft claimed that the actions taken by the Congress so far were compatible with the English constitution. If the existence of the Congress was incompatible with that constitution, then so were the actions of the barons at Runnymede, the Convention Parliament that Charles II called, and the assembly that had offered the throne to William and Mary. The sole intent of the Continental Congress was to defend the rights of the colonists under the English constitution. The new forms of government established in some colonies were mentioned in an apologetic tone as interim solutions that could be annulled at any time.140 The majority of the delegations disapproved of the draft address because they had lost hope for a reconciliation within the British empire; the proposal did not even come up for a vote.141 The majority required for a declaration of independence was gradually forming.

In March 1776 the Continental Congress came close to approving a general recommendation for new constitutions. In retrospect, John Adams regarded March 13 as the crucial day. After months of avoiding the issue, the decisive question was once again on the agenda. Should the Congress advise all colonies to disregard and abolish all remnants of “Royal Authority”?142 The majority of the delegations still shied away from an unequivocal “yea.” Instead, something more concrete but hardly less revolutionary was recommended to the various assemblies, provincial congresses, and committees of safety: they were to disarm all persons known to be “notoriously disaffected to the cause of America.”143

A few days later, on March 20, 1776, when the Continental Congress instructed its emissaries to urge the French Canadians to join the United Colonies, it also recommended that they be encouraged to adopt a new constitution.144 Even this merely rhetorical move was opposed by some. John Jay of New York, for instance, equated this recommendation, especially if it were not qualified by the time limit set in the New Hampshire recommendation, with a call for independence, and he therefore refused to support the resolution.145

It was not until May 10 and 15, 1776, a whole year after the Second Continental Congress had convened, that a majority was ready to take the decisive step. On May 10 the Congress recommended to all those colonies “where no government sufficient to the exigencies of their affairs have been hitherto established to adopt such Government as shall, in the Opinion of the Representatives of the People, best conduce to the Happiness and Safety of their Constituents in particular and America in general.” The preamble, added on May 15, dismissed all hope of reconciliation and declared that now it was “necessary that the exercise of every kind of authority under the said crown should be totally suppressed, and all the powers of government, exerted under the authority of the people of the colonies, for the preservation of internal peace, virtue, and good order, as well as for the defence of their lives, liberties, and properties.”146 This was a de facto declaration of independence. James Duane rightly called it “a Machine for the fabrication of Independence.” John Adams, who together with Edward Rutledge of South Carolina and Richard Henry Lee of Virginia had been commissioned to write the draft, thought the preamble actually achieved independence.147

What form the new governments should take, the Congress did not say. It even refrained from using the term “republican” to distinguish them from the colonial institutions. In the records of the Congress’s debates before July 1776, the terms “republican” and “republicanism” appeared only incidentally. When, for instance, in October 1775 John Joachim Zubly of Georgia had argued for opening colonial ports and for rapid reconciliation with England, he warned against breaking out of the British constitutional framework and declared that “a Republican Government is little better than Government of Devils. I have been acquainted with it from 6 Years Old.”148 Even these harsh words did not stir the assembly to a debate on the merits of republican government.

The resolution of May 10 and 15 merely recommended procedures to be followed: governmental power should derive from the “authority of the people” as expressed in “full and free representation.” Similarly, the Declaration of Independence, passed six weeks later, did not relieve the states of the task of deciding for themselves what shape their governments should take. It only reasserted the principle that “just powers” derive from the consent of the governed and that “the people” may “alter or abolish” unjust governments and establish new ones whose principles and structure would best seem to safeguard their security and happiness. The Declaration of Independence went beyond the May resolution in that it added the political values that government should serve: equality and certain inalienable rights such as those to life, liberty, and the pursuit of happiness. But it was left to the politically active citizens of each state to determine what consequences followed from these guiding values for the organization of republican government.







CHAPTER III

“Choosing Deputies to Form a Government”: The Making of the First State Constitutions,

Q. Who Ought to form a new Constitution?

A. The people.

Q. Should the officers of the old constitution be entrusted with the power of the making of a new one when it becomes necessary?

A. No. Bodies of men have the same selfish attachments as individuals, and they will be claiming powers and prerogatives inconsistent with the liberties of the people.

—Pennsylvania Journal, MAY 22, 1776



ORGANIZING THE “CONSTITUENT POWER”

When in its resolution of May 10 and 15, 1776, the Continental Congress advised the thirteen colonies to reorganize their governments solely on the basis of “the authority of the people,” American political leaders found themselves faced with a task that had never before been accomplished in political entities of comparable size.149 From decades of debate on the colonists’ right to self-government, popular sovereignty had emerged as the basic principle of legitimate government. But how was this principle to be realized in practice? How could the making of constitutions be organized to satisfy the principle? There was no monarch to be forced to give or grant a constitution drawn up by his advisers. Somehow “the people” had to be the originators of the basic law of the land.

The solution to this problem developed in two stages. At first the provincial congresses drafted and ratified constitutions in the same way they drafted and passed bills. They considered themselves to be the “full and free representation of the people” that the Continental Congress had recommended. Since they were already acting as legislatures, it was only natural for them to take on the new task in legislative fashion. Just as there was no referendum on a new law, so there was no plebiscite on, no popular ratification of, the first of the state constitutions.

The congresses that enacted the constitutions were not altogether unaware of the special character of these “laws,” however. Most of the constitutions stressed in their preambles the representative character of the assembly that put them in force and, in several cases, noted that in the preceding election voters had known of the special task awaiting their representatives. This awareness was recorded in introductory clauses such as: “appointed by the free suffrages of the people. . . and authorized . . . to establish some form of government” (New Hampshire); “the representatives of the freemen of Pennsylvania, in general convention met, for the express purpose of framing such a government” (Pennsylvania); and “chosen and assembled in Congress, for the express purpose of framing a Constitution” (North Carolina).150

In justification of this procedure it could have been said (although it was not at the time) that the momentous question of independence was also decided without a plebiscite. The delegations assembled in Philadelphia voted for independence on no other basis than that of the instructions from the provincial congresses that had sent them there. It could, therefore, hardly have been considered illogical if these same bodies enacted state constitutions.

Within a few years, however, a second stage was reached when legislation and constitution making came to be considered two entirely distinct steps in the political process, each requiring a separate representative body. The specially elected “constitutional convention” became the initial embodiment of the “constituent power” of the people. In addition, the convention’s proposal had to be submitted for final ratification to the adult free male citizenry. This practical and eventually much celebrated procedure was developed in Massachusetts because a minority of town meetings demanded it.151 Rather than being the offspring of one of the founding fathers, it originated in the mistrust the towns and counties felt toward the house of representatives and the council sitting in Boston. Within only a few years, however, the nation’s political leaders made apt use of a constitutional convention and more or less popular ratification for creating the constitution of the United States.152

The concept underlying the distinction between legislation and constitution making, that of a fundamental “constituent power,” was also formulated in these years. The Oxford English Dictionary on Historical Principles is quite wrong when it describes “constituent power,” in the sense of “having the power to frame or alter a political constitution as in constituent assembly, power,” as a post-1789 translation of “pouvoir constituant.” Americans invented not only the thing but also the name for it. The phrase seems to have been first used in the context of the struggle for Vermont statehood. Thomas Young, one of the Pennsylvania radicals urging the rebels of the New Hampshire Grants to adopt the constitution of Pennsylvania, made use of the term to support the Vermonters’ right to adopt a constitution without any outside interference. He distinguished between the “supreme delegate power” of elected representatives and the “supreme constituent power” of the settlers: “They are the supreme constituent power, and of course their immediate Representatives are the supreme delegate power; and as soon as the delegate power gets too far out of the hands of the constituent power, a tyranny is in some degree established.”153 It was not wholly accidental that the concept was first so clearly defined in connection with the conflict over Vermont. Those who had an interest in justifying the attempt to carve another state out of territory claimed by already existing states were tempted to argue that they only repeated on a smaller scale what had happened on the continental level. When the Continental Congress had declared the thirteen colonies independent states, it had asserted the constituent power of their inhabitants (even if it did not use those words). Why, then, could not the same process be repeated within the American setting, if that was what “the people” of a certain area wanted?



CONNECTICUT AND RHODE ISLAND

Despite the gradual emergence of a uniform political philosophy, the practical transition from colonial government to republican governments under new constitutions varied considerably from colony to colony. In Connecticut and Rhode Island, the assemblies saw their mandate confirmed so consistently, even in the midst of the Revolution, that they did not think a new constitution was necessary. The transition from colony to state could therefore easily take place under the assumption that the existing government was already based on the will of the people. In the charters of 1662 and 1663, the crown had granted the representative assemblies in both colonies the right to elect their own governors. Advocates of independence needed only to argue that the charters from then on received their legitimation not from the monarch but from the consent of the voting inhabitants. A unilateral nullification of the charters by the crown was inconsequential as long as “the people” wanted to live by them.154

In accordance with this view, the general assembly of Connecticut, at the beginning of its session in October 1776, confirmed by means of a simple law that the charter was still in effect.155 Between March and October 1776 only a few voices had publicly called for a different solution. Some of the changes suggested were that the towns and counties, not the assembly, should make appointments to public offices, that delegates to the Continental Congress should be elected by the towns, not by the assembly, and that the election of council members should be reorganized.156 But all of these changes would have been possible without giving up the charter. Only one newspaper article at the time seems to have demanded a completely new constitution for Connecticut. 157 Calls for a new constitution did not gather political backing until after 1780. In 1784 the general assembly enacted a declaration of rights in the same way it enacted laws; but in 1786 and 1787, for the first time, the assembly seriously discussed the constitutional question.158

Rhode Island did not even consider it necessary to prolong its charter by an explicit legislative act. In May 1776 the general assembly merely resolved, in a law that was widely regarded as a kind of declaration of independence, that the name of the king in all appointments, oaths of office, and similar documents be replaced by “The Governour and Company of the English Colony of Rhode—Island and Providence Plantations.” In July 1776 the assembly voted approval of the Declaration of Independence and made public prayers for the king illegal.159 But this convenient official solution came under attack somewhat earlier in Rhode Island than it had in Connecticut. Two towns instructed their representatives in 1779 to work toward drafting a real constitution. They argued that in accepting the charter of 1663 the settlers had recognized the king’s “power of Government.” When the king violated this contract, he in effect annulled the charter, and governmental power reverted to the people. Because no new contract had established a new form of government, the current government of Rhode Island had no legal basis.160

It was not until 1818 and 1842 that Connecticut and Rhode Island respectively replaced their charters with what by then had come to be considered regular state constitutions.



THE STATE CONSTITUTIONS, 1776–1780

New Hampshire, January 5, 1776

On November 14, 1775, a few days after the recommendation from the Continental Congress had been received, the provincial congress of New Hampshire determined what it understood by “full and free representation.” The congress that was assembled to draft the new constitution and perform certain other legislative and executive tasks would be made up of men who owned land valued at three hundred pounds sterling or more and who had been elected by voters whose land holdings were valued at twenty pounds or more.161 We have no record of the debates in the newly elected congress, which sat from December 21, 1775, to January 5, 1776. The journal of this session only lists the members present and records the routine daily work of a government at war: accepting petitions, approving funds for military suppliers, ordering the construction of fortifications, and so forth.162

On December 27, 1775, a committee “to draw up a Plan for the Government of this Colony” was appointed, and the following day it was resolved to limit the new form of government to the duration of the conflict with the mother country. At the same time, it was decided that the current congress would begin to form the new two-chamber legislature by declaring itself the house of representatives under the new constitution. This body would then elect the second chamber, to be called the council. The institutional skeleton of the new constitution was thus determined.163 On January 5, 1776, the congress voted on the constitution in the same way it would have on any ordinary bill. The text was phrased in the form typical of a parliamentary resolution: “We, the members of the Congress of New Hampshire . . . Do Resolve. . . .” The preamble referred to the recommendation made to the colony by the Continental Congress on November 3, 1775, and to the special mandate for drafting and adopting a new constitution that the representatives had received at the last election.164

The next day the house of representatives chose twelve council members from its own ranks, and “then the Honble the Council and Secretary left the House.” In the following days the house added supplements to the constitution in the form of ordinary laws governing such questions as the continuing validity of English laws and the establishment of an executive committee for the period when the house and the council were not in session.165 One thing the congress was unable to do at this time: according to Meshech Weare (probably New Hampshire’s most influential politician in the first decade of independence), an oath of loyalty to the new government was desired by some, but the idea met with so much resistance that it had to be dropped.166

At first the constitution ran into strong opposition not because specific regulations in it were objectionable but because the whole enterprise was considered a step toward independence.167 After the Declaration of Independence opposition to the new constitution grew even more determined, but on different grounds. The small inland towns, no longer willing to let the large coastal towns dominate the political scene, objected to the distribution of seats in the house of representatives. 168 It was not until 1784 that a second constitution replaced the provisional one. In 1779 a draft prepared by a convention elected expressly for the purpose of drawing up a constitution was submitted to the town meetings for approval but was rejected.169



South Carolina, March 26, 1776; March 19, 1778

In response to the recommendation the Continental Congress made to South Carolina on November 4, 1775, the provincial congress of the colony initially did no more than define the powers of the committee of safety, which was responsible for handling the most urgent business of government during those months when the provincial congress was not in session.170 The provincial congress did not appoint a committee to discuss the recommendation of the Continental Congress until February 8, 1776, and it did so then without special authorization or instructions from its constituents and without new elections.171 When several members objected on February 10 that it was too early to begin discussion of a constitution, Christopher Gadsden, quoting from Common Sense, spoke in favor of a new constitution and American independence. His speech provoked great dispute in the assembly. Many who advocated a constitution that would be in effect only for a limited time period were not prepared to take the step Gadsden urged on them, but a majority could be found to support an interim solution. 172 A drafting committee was appointed on February 11, and on March 4, 1776, it presented its proposal. An attempt was made the next day to table the entire issue and to convene a new assembly that would truly be based on “full and free representation,” but the congress voted it down.173 During the following two weeks, the congress discussed clause after clause of the constitution while also handling the routine business of government. On the morning of March 26, a provisional constitution, which was to be valid only for the duration of the conflict with Great Britain, was passed by the provincial congress like any other law. At five o’clock that afternoon, the same assembly convened as the first general assembly under the new constitution and filled all public offices from the president of the general assembly on down to the sheriffs of the counties.174

After the Declaration of Independence, South Carolina was the first state to replace an explicitly provisional constitution with a permanent one. In October 1776 the general assembly appointed a committee to revise the constitution, and in the same month it discussed and passed amendments.175 The general assembly that met in January 1777 had been elected with the understanding that it was authorized not only to pass laws but also to enact a constitution. However, the assembly decided to allow a year for public discussion.176 Following legislative procedures used for any bill, the assembly submitted a new constitutional draft to President John Rutledge on March 5, 1778. Rutledge refused to sign it, however, arguing that the constitution of 1776 gave him an absolute veto over legislation, a power not granted to the governor in the new document. His oath of office, he correctly reminded the legislators, obliged him to uphold the constitution of 1776. Rutledge was also opposed to the proposed election of the second chamber by the general electorate in the parishes and districts.177 But the president did not have sufficient backing in the assembly. He offered his resignation, and on March 19, 1778, a new president signed the constitutional amendments.178 Once again a state constitution had been treated as no more than a series of laws.



Virginia, June 29, 1776

The provincial congress of Virginia did not appoint a committee to draft a declaration of rights and a constitution until May 15, 1776, nearly six months after the Continental Congress recommended that it take such action. The reason for this delay was probably that many of the great planters who made up the political leadership of Virginia looked upon a new constitution as the equivalent of a declaration of independence. Few of them seem to have favored an interim solution of the New Hampshire and South Carolina type. Only after the Virginia provincial congress decided to authorize its delegates in Philadelphia to vote for independence did it appoint a drafting committee for a declaration of rights and a constitution.179 In the weeks that followed, the Virginia provincial congress probably worked harder than any legislative assembly has ever worked. Often the committees met from seven to nine in the morning, the congress from nine to five, and the committees again after dinner until nine or ten at night.180 On May 27, a draft for the declaration of rights, written by George Mason and gone over by the drafting, committee, was read twice to the congress. In the days following, it was discussed repeatedly, and on June 12, 1776, after a third reading, it was passed unanimously, following procedures used for any law.181 The drafting committee then set to work immediately on a constitution. An amended form of Mason’s draft was passed unanimously on June 29, 1776, after a third reading. On the same day, the new constitution was partially implemented when Patrick Henry was elected governor and the members of the new executive council appointed.182



New jersey, July 2, 1776

The loyalists in New Jersey considered the Continental Congress’s recommendation of May 15, 1776, “a touchstone, by which we may certainly distinguish those of us who wish for absolute and perpetual independence from those who are desirous of a reconciliation.”183 When the New Jersey provincial congress convened on June 10, 1776, for its summer session, petitions streamed in from public meetings, some claiming to represent whole towns and city districts and others only “sundry Inhabitants.” About a dozen of these petitions were for independence and the establishment of a new government, and a dozen were against.184 Some of the petitions contained concrete suggestions: elections by secret ballot should be held annually; anyone holding public office should come up for election every year and be paid modestly; no individual should be allowed to hold both a paid public office and a seat in the legislature.185

We have no documentation on the framing of the New Jersey constitution beyond the journal of the provincial congress.186 On June 21, 1776, the congress voted 54 to 3 to follow the Continental Congress’s recommendation of May 15, 1776, and to draft a new constitution. From June 27 to July 2, the plenum discussed a committee draft and then passed it by a vote of 26 to 9. The constitution, like a law, became effective immediately.187



Delaware, September 21, 1776

The assembly of Delaware, which by the spring of 1776 still had not been replaced by a Revolutionary provincial congress, created in fact a republican transition government on June 15, 1776, when it requested all public officials to continue to exercise their power from that date on “in the name of the Government of the Counties of Newcastle, Kent, and Sussex, upon Delaware,” and no longer “in the name of the King.” But loyalist sentiment continued strong. A petition addressed to the Continental Congress rejecting the idea of a new constitution allegedly had five thousand signatures on it.188 When the assembly decided on July 27 to hold elections for a convention “to order and declare the future form of Government,” they restricted the right to vote to those qualified men who swore an oath “to . . . support and maintain the independence of this Government.”189

The idea of calling a special convention for the express purpose of enacting the constitution (in neighboring Pennsylvania the same decision had been reached weeks before) and thus separating the funda mental law from ordinary legislation, was a great step forward in the practical development of modern constitutionalism, as we have noted. The idea was sufficiently radical to have provoked the opposition of some of the whig leaders, particularly those who wanted a smooth and unthreatening transition from colonial government to independence.190

On September 2, 1776, the Delaware constitutional convention formed a committee to draft a declaration of rights and, a few days later, one to work out the text of a constitution. By September 11 the committee’s draft for a declaration of rights was presented, amended, and passed.191 The committee was able to work with unusual speed because it adopted most of the clauses in its declaration from Pennsylvania’s declaration of rights, which had been published on August 21, and from an unpublished first draft of Maryland’s declaration.192 On September 20 the plenum accepted the committee’s amended draft of a constitution.193

Unlike those congresses in New Hampshire, South Carolina, New Jersey, and Virginia that enacted state constitutions, the constitutional convention of Delaware concerned itself only minimally with normal legislation. It was also the first such convention to dissolve itself after its work was done, rather than to immediately declare itself the legislative body under the new constitution. Thomas McKean, a member of the constitutional convention and one of the most passionate advocates of independence, expressed unequivocally the new awareness of the difference between constitution making and legislation when he stated: “We are not vested with the legislative power.”194



Pennsylvania, September 28, 1776

Pennsylvania, like Delaware, still had a legal assembly in the spring of 1776. But the Pennsylvania assembly differed from Delaware’s in that it lacked a moderate group capable of holding the opponents and advocates of independence together in one representative body. When the election of May 1, 1776, did not give the advocates of independence a majority in the assembly, they demanded that a special convention be called to draft a new constitution.195 The Continental Congress’s recommendation of May 15, 1776, spurred on the supporters of independence more than it had in any other colony. As early as May 20, over four thousand Philadelphians gathered in a public meeting that, according to the opening speaker, was taking place at the request of a large number of “respectable citizens.”196 Daniel Roberdeau, who had become wealthy in the West Indies trade, presided. The recommendation of the Continental Congress was read aloud, and the meeting expressed its approval in three rousing cheers. In November 1775, the assembly had instructed Pennsylvania’s delegates to the Continental Congress to vote against independence and any change in form of government. The May 20 meeting countermanded those instructions and resolved that the regular assembly had not been elected with a mandate to frame a new constitution and was consequently not authorized to follow the Continental Congress’s recommendation. The reorganization of government was, however, urgently needed, and a “Provincial Convention” should therefore be called. The committees of inspection in Philadelphia and in the counties were to organize the election for this convention. The existing assembly would remain in power until the new government was fully established.197

The supporters of the assembly responded promptly. On May 22, 1776, a number of Philadelphia citizens published a petition to the assembly in the Pennsylvania Gazette. They pointed out that the May 15 message of the Continental Congress was not an order to introduce a new constitution in every colony. It was instead no more than a recommendation valid only for those colonies that no longer had a duly established government. The assembly, they claimed, was still governing Pennsylvania satisfactorily. The courts were functioning, and public finances were in order. Governmental experiments, however, could easily threaten this fiscal stability. The examples of Connecticut and Rhode Island were cited. There, the petitioners claimed, the old assemblies were still governing on authority “derived by Charter” and not “under the authority of the people.” In conclusion, they urged that if governmental reorganization should become absolutely necessary, the example of South Carolina be followed and the new constitution be valid only until reconciliation with England was achieved.198

Responding to the initiative of the Philadelphia committee of inspection, 108 delegates of the county committees of inspection met in June 1776, for a week-long “Provincial Conference of Committees of the Province of Pennsylvania.” Their main task was to make arrangements for the election of a “Provincial Convention” that would frame a constitution. 199 Suffrage for this election was the main question the conference had to settle. The conference decided that in addition to those who already had the vote, adult militia members were to be given the franchise and the right to be candidates for the convention.200 In a concluding statement, which Benjamin Rush, who would soon violently oppose the new constitution, helped draft, the people of Pennsylvania were urged to take advantage on July 8, 1776, of an opportunity Providence had granted to very few men, the opportunity of “choosing Deputies to form a Government Unconsciously adhering to the view of the English Puritans in 1649, the conference felt that only those citizens of Pennsylvania who recognized the new regime should have a hand in forming the new government. Thus, only those citizens who rejected the authority of the English crown and wanted a constitution at this time would be allowed to elect representatives to the convention.201

In the meantime, the absence of the radical proponents of independence had deprived the assembly of a quorum. The conference therefore took over some legislative and executive functions, such as the levying of troops. But it felt obliged to offer an apologetic explanation for temporarily assuming this authority.202

On July 15, 1776, the ninety-six members of the newly elected constitutional convention began their deliberations. Voters had been required to take an oath that contained a clear renunciation of allegiance to England. Not surprisingly, this prescreened electorate gave the advocates of independence the majority in the convention.203 The first draft of a declaration of rights was presented to the plenum on July 25, 1776. More than a month passed before this declaration, which drew heavily on Virginia’s in many points, found a majority.204 The draft of the constitution was presented on August 19 and came under discussion almost daily for the next four weeks. The decision for a unicameral legislature—a decision that would soon be violently criticized—was reached on August 2. On September 27, 1776, the convention agreed on the final texts of both the declaration of rights and the constitution, and on the next day both were voted on and became effective immediately.205 The practice of “choosing Deputies to form a Government” was widely accepted as a solution to the problem of framing a republican constitution, but popular ratification of the constitution was not yet demanded in Pennsylvania.



Maryland, November 8, 1776

Maryland’s provincial congress did not react to the Continental Congress’s recommendation of May 15 until July 3, 1776. Then the provincial congress decided that a new congress should be elected “for the express purpose of forming a new Government by the authority of the People only, and enacting and ordering all things for the preservation, safety, and general weal of this Colony.” This assembly was expected not only to frame a new constitution but also to attend to the tasks that constantly presented themselves to the government of a colony at war. The old suffrage law with the usual property qualifications was to remain in effect for the election of the convention members.206 This decision by the provincial congress failed to meet the demands of the western counties for more adequate representation, but despite the strength of this dissent, which in the spring had led to disturbances, progress toward a new constitution was not impeded.207

The fifty-three members of the convention authorized to work out a new constitution met on August 14, 1776, and they needed the relatively long period until November 8 before they could agree on a declaration of rights and a constitution. The declaration of rights came under debate almost every day from October 10 to November 3. The convention resolved on October 14 not to deal with any but the most pressing legislative and executive business until a declaration of rights and a constitution were ratified. On November 3 the plenum passed the declaration of rights.208 From November 3 to 8 suggestions for changes in the constitutional draft were made every day. Some of the suggestions that were not adopted were to lower the property qualification for common voters from thirty to five pounds, to extend the term of office for the house of representatives to two or three years, and to leave the appointment of all sheriffs to the governor.209 On November 8, the “Convention of the Delegates of the freemen of Maryland” enacted and put into force the constitution without providing for its consideration by the voters of Maryland.



North Carolina, December 18, 1776

The advocates of a declaration of independence soon won a dominant position in the provincial congress of North Carolina. As early as April 12, 1776, the congress authorized North Carolina’s delegates to the Continental Congress to vote for independence. In its instructions, the provincial congress laid claim to the exclusive right to adopt the constitution and laws of the colony. The next day a committee was charged with drafting a constitution that was explicitly intended to be “temporary,” and on May 11 the provincial congress passed “sundry Resolutions” that made up a “temporary Civil Constitution.” North Carolina thus chose an even more obvious interim solution than those arrived at in New Hampshire, South Carolina, and New Jersey. Its constitution consisted basically of the establishment of a council of safety for the entire colony. This council would exercise the powers of government without supervision from the legislature until the provincial congress convened again, provided the council did not violate decisions passed by previous congresses.210

A radical faction in the provincial congress was dissatisfied with this interim solution, but the resistance of the undecided members had been too great for them to overcome. Samuel Johnston, a powerful proponent of independence but an enemy to egalitarian trends, stated with great relief on May 2, 1776: “Affairs have taken a turn within a few days past. All ideas of forming a permanent Constitution are, at this time, laid aside.”211 In the decisive months between mid-May and mid-November 1776, when congresses were meeting in the other colonies, reaching momentous decisions, and enacting constitutions, North Carolina was in the unique position of being governed by a council of safety with only thirteen members. In August 1776, the council announced elections for October 15 and urged the voters to exercise their responsibility with particular seriousness because the elected representatives would not only pass laws but would also draft a constitution.212

The new congress met on November 12, 1776. Within a month a committee had ready a draft of a constitution and a declaration of rights. For the most part, the North Carolinians did not work out original formulations, particularly in the declaration of rights. Most of the clauses in their declaration were taken over from Virginia, Pennsylvania, and Maryland. The congress debated the constitution for only three days and, after a third reading, passed it like a law on December 14. The declaration of rights followed in the same manner on December 17.213



Georgia, February 5, 1777

Georgia, like North Carolina, first settled on a transitional arrangement. Eight “Rules and Regulations” that were adopted by the provincial congress on April 15, 1776, formed the legal basis for selecting a president, an executive council, and a chief justice and for establishing several courts of law. The provincial congress was to remain as the legislative body.214 After news of the Declaration of Independence reached Savannah on August 8, the council of safety scheduled elections for a congress that in addition to its task as a legislature was to draft and put into effect a new permanent constitution. The council explicitly referred to the recommendation of the Continental Congress of May 15, 1776.215 The new congress met in Savannah at the beginning of October 1776, but we have practically no documentation on its work. On January 24, 1777, it appointed a committee to rework an existing constitutional draft. The congress decided against a declaration of rights. On February 4, after a third reading, the new constitution became law, and five hundred copies of it were published.216 Its characteristic feature was the one-chamber legislature on the Pennsylvania model. This choice was probably also one of the reasons why the new constitution ran into opposition. One discrediting report claimed that it had been “framed and agreed upon at a nightly meeting in a tavern.“217 In 1789 the opponents of the constitution succeeded in replacing it with a new instrument that provided for a two-chamber legislature.



New York, April 20, 1777

In New York, the introduction of a new constitution had been debated and specific suggestions on what should be in it had been published months before the Continental Congress’s recommendation of May 15, 1776. But the new constitution was not passed until April 20, 1777.218 At the meeting of the provincial congress on May 24, 1776, twenty-four-year-old Gouverneur Morris urged that the state act on the recommendation of May 15 and proposed that notices be posted for elections “for the choosing of persons to frame a Government.”219 He met resistance from two opposing quarters. One side argued that in spite of the recommendation of the Continental Congress the time was not ripe for this step. James Duane, one of New York’s delegates in Philadelphia, had warned only a few days earlier that the returns from New York’s last elections had clearly shown the extremists to be lacking in popular support. It was wise to follow the people, he argued, rather than to push them into making decisions of such consequence.220 But the ardent supporters of independence also rejected Morris’s proposal. Their leader, John Morin Scott, claimed that new elections were not necessary because the provincial congress already had the “power to form a Government.” He granted, however, that opinions could well differ on this point, and he suggested that a committee be appointed to clarify it. The congress voted 28 to 4 to establish such a committee, and on May 27, 1776, the committee presented a report that called for new elections: “The right of framing, creating, or remodelling Civil Government is and ought to be in the People. . . . As the present form of Government by Congress and Committees in this Colony originated from, so it depends on, the free and uncontrolled choice of the inhabitants thereof.” Through new elections, a new provincial congress was to receive the authority to frame a new constitution, provided a majority of the voters thought this step necessary.221

The only objections to this plan came from the organized artisans and “mechanics” of the city and county of New York. They disputed the right of a provincial congress to pass into law a constitution it had itself framed. This power belonged exclusively to “the inhabitants at large” and was not a privilege but a right, “the right which God has given them, in common with all men, to judge whether it be consistent with their interest to accept or reject a Constitution framed for that State of which they are members.” Up to this point, the crown and Parliament had prevented the colonists from exercising this right; and if the colonists now forfeited it themselves, they would once again be under the sway of despicable “oligarchic principles” and of a “corrupt oligarchy.” This early call for popular ratification of a constitution was thus publicly issued by urban artisans at the same time and with the same reasoning as that of the town meeting of rural Pittsfield in Massachusetts. 222

The newly elected congress met on July 9, 1776, in White Plains, outside New York City, which was no longer safe from the Royal Navy. Its first act was to subscribe to the Declaration of Independence, but it postponed discussion of the Continental Congress’s recommendation of May 15.223 On August 1 a committee was charged with immediately preparing drafts for a constitution and for a bill of rights. Yet despite repeated reminders to the committee, no draft was presented until March of the following year.224 One reason for the delay was the threatening military situation. From August 1776 on, British troops occupied five counties and parts of two others. New York City was in British hands from November 1776 until 1783. Two members of the congress suggested drily that it might have been better “first to endeavour to secure a State to govern, before we established a form to govern it by.”225 But the provincial congress never relinquished its claim to represent the occupied territory. Politicians like John Jay, James Duane, and John Morin Scott, who had left the city, retained their mandates or had the congress elect them to other offices. The congress paid several delegates from the occupied territories who obviously could not be paid by their constituents.226

After the constitutional draft of March 12, 1777, was submitted, the congress discussed it almost daily for a month and revised the text heavily. On April 20 the draft was accepted with only one opposing vote and, like the constitutions enacted by the other states, it went into effect without the approval of the voters.227



Massachusetts, June 16, 1780

At the end of January 1776, the General Court of Massachusetts had distributed and made public throughout the colony a proclamation against demands for a new constitution. The proclamation defended the interim government, which was based on the Charter of 1691, as one that met all the conditions of the Continental Congress’s recommendations. The new government, “in all its branches, under the influence and control of the people,” was more “popular” than any other in the history of Massachusetts.228 Nevertheless, on May 1, 1776, the General Court gave up the charter as its basis of legitimation and struck from its letters of appointment all references to the crown.229

In the next month the house of representatives appointed a committee to draft a constitution, made up of one delegate from each county. Since the committee was to meet only when other “more pressing matters” permitted, by mid-September it still had no draft to submit.230 At the same time, the house of representatives decided to seek a special mandate from the town meetings. Its circular of September 17, 1776, requested the towns to give their approval to the suggested plan: the house and council would draft a constitution, publish it “for the Inspection and Perusal of the Inhabitants,” and only then take the final vote on it.231 Similarly, a few months earlier the house of representatives had refused to decide the issue of independence of its own authority and had sent the town meetings a request for their opinions.232 By October it was evident that a clear majority of the towns wanted to leave to the General Court the task of framing and passing the constitution. Like Georgia and New York, Massachusetts could have had a new constitution in the summer of 1777. But twenty-three out of the ninety-seven replies received from the towns expressed objections to the plan, and this dissent proved to be large enough to deflect quick action.233

Some of these towns rejected the General Court as being unrepresentative and demanded a redistribution of seats and broader suffrage before a constitution could be drafted.234 A more fundamental objection concerned the authority of the legislature to draft and enact a constitution under any circumstances. As early as May 1776, the town meeting of Pittsfield, in repeating its demand for a new constitution, had also asked for ratification by a vote of the town meetings. When George III had broken his contract, Pittsfield argued, the colonies had reverted to the state of nature without any constitution:


The first step to be taken by a people in such a state for the Enjoyment or Restoration of Civil Government amongst them, is the formation of a fundamental Constitution as the Basis and ground work of Legislation.

That the Approbation of the Majority of the people of this fundamental Constitution is absolutely necessary to give Life and being to it. That then and not ‘till then is the foundation laid for Legislation....

That a Representative Body may form, but cannot impose said fundamental Constitution upon a people. They being but servants of the people cannot be greater than their Masters, and must be responsible to them. If this fundamental Constitution is above the whole Legislature, the Legislature cannot certainly make it, it must be the Approbation of the Majority which gives Life and being to it.235



Similarly, Lexington in October 1776 refused to grant the General Court the approval it desired because there had been no mention of a constitution at the last election and because the mere public discussion of the draft was not of much value to the towns: “It does not appear from thence, that there is any just Provision made for the Inhabitants, as Towns, or Societies, to express their approbation, or the Contrary.”236 The town meeting of Norton made still another suggestion. In addition to a newly elected “State Convention,” it proposed there be assemblies on the county level that would gather ideas for the constitution. 237

The town meeting of Concord has been credited by proud local historians with inventing the constitutional convention in October 1776.238 The arguments that Concord used in denying approval to the General Court’s plan derived logically from the function of a constitution and a declaration of rights. The constitution, Concord argued, had the purpose of protecting the individual from arbitrary actions of “the Governing Part.” The same body that creates a constitution naturally has the power to change it. A constitution that can be changed by the legislature therefore offers no protection against the legislature. For this reason, the people of Concord wanted a special convention, “a Convention, or Congress . . . to form and establish a Constitution.”239 Concord did not at the same time ask for ratification by the town meetings, as Pittsfield and Lexington had demanded. But in any case Concord’s October town meeting of 1776 did not develop the crucial combination of constitutional convention and popular ratification; and, as we have seen, the clear distinction between legislative assembly and constitution-making convention had been made in other states before.

Although only a minority of the towns had joined Concord’s call for a constitutional convention, the committee that evaluated the towns’ replies recommended to the General Court at the end of January 1777 that elections for a special constitutional convention be held.240 Politicians disagreed on whether the committee’s advice should be followed.241 In April 1777, the Independent Chronicle wrote in an editorial that the issue of a new constitution was occupying the public more than any other topic. The paper feared that such a large number of opinions would make it impossible for any suggestion to win a majority.242

By May, the house of representatives and the council had agreed on the next step. They recommended that the towns, in the next general election, give to the new members of the house of representatives full authority to draft a constitution, along with the “ordinary Powers of Representation.” The house would then join with the council to work out a proposal, which would be made public by printing it in the Boston newspapers and by distributing handbills to all towns. Special town meetings would then be called to vote on the text, and reports sent back to Boston indicating not merely whether the majority had accepted or rejected it, but also the numbers of those present and those voting for and against. This procedure was intended to make it possible for the General Court to determine whether two-thirds of those voting had accepted the constitution. Thus the individual voter, not the corporate entities of the towns, was considered the basic unit in this fundamental decision-making process. Yet another procedural decision showed that the General Court believed a particularly wide political base was needed for the ratification of the constitution. The town meetings called to vote on it were to be open to all males “free and twenty-one Years of Age, belonging to this State.” The regular property qualifications for voters were to be waived in this case.243

The newly elected house of representatives, equipped with its special authorization, gathered in June 1777.244 On June 17, house and council in joint session appointed a drafting committee that agreed in a few days to adopt the “main points in the Connecticut Form.” Determining the number of representatives each town was to have under the new constitution presented the only issue. By December a draft was ready, and in February 1778 the convention agreed on a final version. It had not considered drawing up a declaration of rights.245

In March 1778, for the first time in American history, a constitution was voted upon in an election open to all adult male citizens. About 180 returns from the towns, some of them very detailed, have come down to us. Among them is the Essex Result, an essay in political theory and constitutional practice comparable to The Federalist in the sophistication of its argument (and in its political outlook).246 According to the count made at the time, there were 2,083 votes for the proposed constitution and 9,972 against.247 The very situation that the opponents of popular ratification had feared had come about. There were so many differing opinions on the thirty-six articles of the constitution that a majority for a combination of all of them was not very likely. Arguments frequently brought against the draft were: the disqualification of Negroes, Indians, and mulattoes as voters was not justifiable; property qualifications were too high; it was dangerous to allow the governor and council to make appointments to public office; a constitution should be accompanied by a declaration of rights; and—the most frequent objection—the distribution of seats in the house of representatives was unfair.248

The General Court hesitated an unusually long time before deciding on the next step, and it is easy to see how the suspicion arose that those in power were less than eager for government reorganization because it would mean a loss of power for them.249 The General Court waited almost a year before it stated formally that the constitutional draft of 1777/1778 had failed to win a majority. The house of representatives then decided to start all over again and asked the towns whether they indeed wanted a new constitution and whether they wanted to authorize their representatives in the next house of representatives to call “a State Convention, for the sole Purpose of forming a new Constitution.” The town meetings that were to answer these questions were no longer to be open to the adult male inhabitants but only to those “duly qualified to vote for Representatives.”250 At the town meetings in April 1779 the affirmative votes outnumbered those in the negative 6,612 to 2,659.251 Now the house and the council reacted more promptly, and on June 21, 1779, announced elections for a constitutional convention that was to meet in September.252

The first true constitutional convention in Western history, a body of representatives elected for the exclusive purpose of framing a constitution, met in Cambridge on September 1, 1779. It appointed an unusually large drafting committee of thirty-one, which in turn selected three of its most prominent members, James Bowdoin, Samuel Adams, and John Adams, as a subcommittee. The subcommittee in its turn left all of the work to John Adams. His drafts of a declaration of rights and of a constitution were accepted with only minor changes. The only significant clause the convention did not accept was Adams’s proposal that the executive have absolute veto power over legislation. 253 Debate on the draft lasted four months on and off, beginning October 28, 1779. Finally, on March 2, 1780, the convention agreed on a text, which was then printed in eighteen hundred copies and presented to the towns for their judgment.254 In a letter accompanying the draft, the convention sought support by explaining its intentions and countering anticipated objections to some clauses, such as the property qualifications for voters.255 Throughout the spring the town meetings considered the draft. In accordance with the convention’s recommendation, the towns did not vote on the constitution as a whole but discussed and voted on each article separately. If the majority rejected an article, the town meeting often replaced it with a proposal of its own.256

When the constitutional convention reconvened on June 7, 1780, to evaluate the towns’ responses, it faced an impossible task. How could the formless and extremely disparate returns and suggestions for changes be subjected to a statistically meaningful evaluation? After two weeks of frantically tallying votes, the convention decided to cut through the maze with a trick of logic. Instead of counting votes it simply declared that the draft had been accepted by more than two-thirds of the voters. On October 25, 1780, the new constitution went into effect.257





CONSTITUENT POWER ON THE FRONTIER

The settlers in the territory that is now Vermont reacted in a unique fashion to the Continental Congress’s recommendation of May 15, 1776. Led by the Allen family, the inhabitants of this area, which both New Hampshire and New York claimed, refused to be incorporated into either state. On January 15, 1777, an assembly of settlers, acting explicitly on the authority of the Declaration of Independence and on the recommendation of the Continental Congress, proclaimed the state of “New Connecticut.”258 The assembly rejected as presumptuous the New York constitution of 1777, which had granted this territory nine seats in the house of representatives of New York and three in the senate of that state. Citizens of “Vermont”—they had chosen this new name in June 1777—held a one-week convention in July 1777 and adopted a constitution and a declaration of rights, both of which they had taken almost word for word from Pennsylvania.259 This same convention optimistically elected delegates to represent the self-proclaimed state in the Continental Congress. But not until 1791 was Vermont to be accepted as the fourteenth state.

Unlike the thirteen original colonies, Vermont had acted against the will of the Continental Congress. The Congress, which was much more interested in peace between New York and New Hampshire than in the desire of a relatively small number of settlers for recognition as a fourteenth state, was now confronted with its own recommendation of May 1776. For the first time on the domestic scene, a situation arose that up until then had only occurred in the context of the Anglo-American conflict: the inhabitants of a newly settled territory adopted a constitution as a means of substantiating their claim to recognition as an independent political entity.

This same process took place repeatedly west of the Appalachians. In the Monongahela River valley, a territory claimed by both Pennsylvania and Virginia, the settlers had formed a committee of correspondence in May 1775 and petitioned the Continental Congress in the summer of 1776 to be recognized as the state of “Westsylvania.” “No Country or People,” they wrote, “can be Either rich, flourishing, happy or free . . . whilst annexed to or dependent on any Province, whose Seat of Government is ... four or five hundred Miles distant, and separated by a vast, extensive and almost impassible Tract of Mountains.” The Continental Congress ignored this petition, and the territory later became part of west Augusta County in Virginia.260

In part of what would later be Kentucky, a group of speculators, the Transylvania Company, tried in 1775 to make their land more attractive to settlers by offering them an agreement resembling a constitution by which the settlers would have legislative powers. Following the model of the proprietary colonies, the company tried to secure executive authority and veto power for itself. The settlers decided for their part that they had the right as a “political body” to determine the rules for governing their “little society.” But neither the company nor the settlers could maintain their claims against Virginia and North Carolina’s opposition, and in December 1776 the area became part of Virginia as Kentucky County.261

Of all the trans-Appalachian efforts to form new states, those of the settlers in the Holston and Watauga river valleys in what is now Tennessee progressed further than any others. An assembly of settlers met in 1784 and drafted for their proposed state of “Franklin” a declaration of independence, a declaration of rights, and a constitution, which was essentially identical with North Carolina’s. The Continental Congress did not want to act against the express will of North Carolina, which claimed the territory, and therefore did not accept the new state.262

These unsuccessful attempts to found new states showed that even frontier settlers understood the political effectiveness of the constituent power of free citizens, although they rarely used the term. When the Continental Congress undertook to regulate the constitutional side of the development of the western territories from frontier areas to member states of the Union, it had to recognize this readiness for self-determination.263



PRACTICAL LIMITS OF THE CONSTITUENT POWER

What had happened in Massachusetts and Vermont made vividly clear the limits and the problems that would present themselves to the former colonies in the course of realizing the constituent power of the people. The petitions of frontier inhabitants and land speculators to form states called attention to a conflict between different constitutionally justifiable claims, a conflict that could only grow more acute in the future. In the territory north of the Ohio River, the Continental Congress took over England’s claim to sovereignty, while in the territory south of the river, several states did the same. The Continental Congress and the legislatures of the states concerned could therefore determine how these territories would be settled and what degree of self-government the settlers would enjoy. This claim to sovereignty came into conflict with the claim of settlers and land speculators to self-government. Thomas Paine was aware of this conflict and of the need for compromise when in 1780 he urged the individual states to relinquish their claims in the West. But even if the states did transfer their claims to the Confederation, a conflict still remained between the Confederation and the settlers. “The vacant territory is their [the confederated states’] property collectively, but the persons by whom it may hereafter be peopled will also have an equal right with ourselves.” 264 Without an interim solution that gave the Continental Congress priority, it would have been nearly impossible to found new states in the West. Even Paine thought it essential that the Congress at first give a new territory a temporary constitution that would be valid until the population reached a certain number. Only then could the settlers frame their own constitution. In the frontier setting the vague and sometimes mythical concept of a “people” with a legitimate claim to constituent power was reduced to a simple question of numbers; five thousand adult free men on a certain territory, the Continental Congress decreed in its Northwest Ordinance of 1787, had a valid claim to elect a legislature, and only with sixty thousand inhabitants could a territory apply for membership in the Union and enact its own state constitution.

Another problem that could be solved only by compromising principles presented itself in Massachusetts in the evaluation of the town meetings’ responses to the constitutional draft. As has already been mentioned, the last task the convention had to perform was to ratify the constitution “if upon a fair Examination it shall appear that it is approved of by at least two thirds of those who are free and twenty one years of age, belonging to this State, and present in the several Meetings.”265 The convention had 174 town meeting returns in hand, and new ones kept arriving every day.266 Many articles were only approved on the condition that they be amended in certain ways. But these alterations could, of course, have moved other towns to reject articles they had previously accepted. The committee finally gave up distinguishing between votes of “yes” and “yes, if amended.” This procedure made it much more likely that a two-thirds majority would be found for every article in its original form.267 Meanwhile, the convention was becoming impatient with the committee and pressed for a concluding report. On June 15, 1780, a rescue operation was designed that strongly reminds one of the German story of the baron von Münchhausen lifting himself out of a bog by a mighty pull at his pigtail. As article by article of the constitution was read to the convention, the chairman asked, “Is it your opinion that the people have accepted this article?” The result was “a very great majority” for every article. After a final vote on the entire document the convention declared ”that the people . . . have accepted the Constitution as it stands.”268

Of all the constitutions put into effect by 1780, only that of Massachusetts had in any sense obtained the consent of the people. But it became clear in the process that the people, however powerful they were in theory, could exercise their constituent power only with certain limitations. It was certainly a sign of the political maturity of the American founding generation that in the face of such difficulties two obvious dangers were avoided: the theoretically inclined were not allowed to become doctrinaires fighting mainly for the purity of their principles, and those with a taste and talent for the mere exercises of power were not enabled to throw all principles overboard simply because they made the politician’s life more difficulty. It was this tempered combination of adherence to ideals and pragmatism in concrete situations that made possible the comparatively quick, smooth, and successful founding of the American constitutional system. The attempts at similarly incisive constitutional innovation soon to be launched in France were to be of a quite different nature.







CHAPTER IV

“Republic” and “Democracy” in Political Rhetoric

By a democracy is meant, that form of government where the highest power of making laws is lodged in the common people, or persons chosen out from them. This is what by some is called a republic, a commonwealth, or free state, and seems to be most agreeable to natural right and liberty.

—Providence Gazette, AUGUST 9, 1777



What ideas about government and society guided the members of the provincial congresses and constitutional conventions when they drafted their constitutions? Historians who have explored this question recently have focused on republicanism as the concept that best synthesizes and explains the thinking of the founders.269 But this approach is useful only up to a point. If the term “republican” is applied to everything the founders thought and did, it soon ceases to explain anything. Besides, the adjective and the all-inclusive “-ism” that goes with it tend to create an impression of purposefulness and consensus when, in fact, uncertainty, the need to experiment, and conflicts of both interest and opinion actually determined the course of action taken. The men who drafted and discussed the first constitutions had no detailed concept of what constituted “republican” government, no blueprint that could be simply set down on paper in so many paragraphs. On the day of the Declaration of Independence, there was no specifically “republican” model of government that Americans could automatically adopt the moment British monarchical government ceased. Nor was there in the colonies a monolithic movement determined to establish a new political order called “republican” or anything else.

It is true that in the public discussions accompanying the decision for independence and the adoption of the first constitutions, the terms “republic,” “republican,” and “republicanism” played an important role as slogans. But in no way did these words contain a clear prescription for the form of government that would soon be identified with them. The Continental Congress shied away from using the words when on May 15, 1776, it recommended that the new state constitutions be based on “the authority of the people.” And again it refrained from employing the terms in the Declaration of Independence. Clearly, well-defined republicanism had not motivated the rebelling colonists after 1764 any more than the goal of proclaiming a republic had guided the revolutionary movements of 1581 in the Netherlands, of 1641 in England, or of 1789 in France. Looking back toward the British constitution and their own charters for guidance, and demanding the full rights of British subjects, the colonists moved, crablike, toward republicanism.

“REPUBLICAN” AS A SMEAR WORD

In the political rhetoric employed during the conflict between the colonists and the mother country, which drew on historical experiences going back long before 1776, both “democracy” and “republic” had basically negative connotations. Ever since the inglorious end of the Puritan Commonwealth in 1660 and the glorification of the revolution of 1688, the terms republic, republican, and republicanism, along with commonwealth and democracy, had been used in English political rhetoric to stigmatize opponents of government. The ruling Whigs discredited critical writers like Robert Molesworth, Joseph Priestley, John Cartwright, and James Burgh as confessed or secret republicans and branded them with the name of “Commonwealthmen.” The Tories, still hoping for a restoration, thought even John Locke had gone too far and tried to pillory him as a republican, although Locke had never supported republican government and had even proposed in the constitution of the Carolina colony that a provincial aristocracy be established. It was common to accuse unruly colonists in America of republicanism. Crown officials in the colonies thought they could win sympathy from their superiors in England if they blamed their difficulties with the uncooperative assemblies on the alleged republicanism of the colonists.270

Colonists who opposed independence also made use of the derogatory value attached to the term republican. When the assembly of Pennsylvania, prodded by extralegal revolutionary committees and mass meetings, was about to decide whether to send delegates to an extralegal continental congress, a piece from the Philadelphia press was passed around by members of the legislature. The anonymous author warned them against accepting instructions from committees bare of any legal authority: “Setting up a power to control you, is setting up anarchy above order—It Is The Beginning Of Republicanism.” 271 It was republican, in other words, to disregard the procedural rules of the English constitution and to give the demands of mass meetings priority over the decisions of a regularly elected representative assembly.

After the successful conclusion of the First Continental Congress in October 1774, which had shown that political leaders of twelve out of thirteen colonies were ready and able to form a united front, warnings against republicanism and praise of the English constitution became more frequent in colonial newspapers and pamphlets. Englishmen, both in the home country and in the colonies, were so accustomed to thinking of the English constitution as unsurpassable that many shrank from the idea of giving up the much lauded triad of king, lords, and commons in favor of some untried form of “popular” government. How could a multitude of voters, they asked, make the decisions that up to then had seemed to require the education and political acumen of an experienced political elite? And how could a state of any extent survive without a monarch as an impartial judge to resolve the conflicts between opposing interest groups? And how could a league of thirteen separate republics endure if it were based on no higher authority than the sovereignty of the people?



CRITICISM OF MONARCHICAL GOVERNMENT

Independence and republican government were inseparable in 1776. The political leaders and the pamphleteers of resistance could not deny that connection; they therefore avoided advocating either goal as long as they could.

During the Stamp Act crisis, newspapers in Virginia and in New England published anonymous articles that criticized not only the individual decisions and person of the monarch but also the crown as an institution.272 The colonists attacked in particular the notion that the monarch could not be held responsible for the actions of his ministers, a principle in British constitutionalism that was expressed in the phrase “the king can do no wrong.” This principle provided as useful a target for colonial journalists as had Parliament’s claim in 1766 to legislative authority over the colonists “in all cases whatsoever.” But this open criticism did not call for deposing George III or for abolishing the monarchy. It was meant as an appeal to the king to fulfill the obligations of his contract as a ruler and to restrain his ministers from violating the rights of his subjects. Only when the king failed to uphold the law to the satisfaction of the political leadership in the colonies did the crown lose its usefulness as a last resort in the colonial assemblies’ struggle with Parliament. The crown from then on could no longer be considered an impartial arbiter between competing interests, and it could not even be relied upon for competent, uniform, and just colonial administration.

Rule by the grace of God had been dead as a constitutional principle at least since 1688, but in the minds of the people there still lingered traces of faith in the monarch’s special, transcendentally justified claim to political power, to sovereignty. In the winter of 1773/1776, an anonymous writer published in New York newspapers a series of articles favoring independence. One of these articles attacked any form of emotional attachment to the monarch. The writer thought it necessary to remind his countrymen that kings were merely human, and he urged his fellow citizens to rid themselves of monarchical superstition, just as they had rid themselves of religious superstition.273 But many colonists seem to have felt themselves bound to the crown by their oath of loyalty. An “Amicus Constitutionis” in New York tried to weaken that feeling by arguing that “allegiance” meant no more than fulfillment of a contract. He referred to the theory of social contract and the trusteeship of rulers and explained that even a king was only a contractual partner of the people. A breach of contract on his part released the people from their obligations to him. In such a case, he said, a king “unkings himself.”274



AVOWAL OF REPUBLICANISM

In the public debate preceding Independence, no future republican presented either a coherent theoretical argument against the British variant of monarchy or a comprehensive justification of republican government. The American Revolution produced no single classic of political theory as the Whig revolution of the 1680s had produced Locke’s Treatises of Government. Even the Declaration of Independence can hardly be read as a republican manifesto. After listing its twenty-seven grievances against king and Parliament, the Continental Congress merely stated: “A Prince, whose character is thus marked by every act which may define a Tyrant, is unfit to be the ruler of a free people.” According to this statement, a monarch would be acceptable as long as he did not assume tyrannical powers.

The turn toward republicanism was first evident in anonymous newspaper articles that attacked those who used republican as a smear word. Advocates of independence in 1775 began to ridicule the bleak visions conjured up by loyalists who kept repeating clichés about republican factionalism and anarchy. In November 1775 the governor of New Jersey, after deploring those influential men who had publicly declared themselves for independence, sternly disapproved also of newspapers that were publishing articles making light of the evil consequences of independence in an attempt to lessen the people’s justified “Aversion to Republican Government.”275 The same development was taking place in other colonies. The Virginia Gazette attacked the warnings of the loyalists as hypocritical: since they had realized they could not impose their “scheme of despotism” on the colonies, they were trying to exploit the colonists’ respect for the English constitution in order to create mistrust toward the Continental Congress and instill fear of an “unsettled and imperfect republick.”276 A newspaper article in Pennsylvania tried to unmask the tories’ tactics: “Intestine confusions, continual wars with each other, Republicks, and Presbyterian Governments, compose the bugbear of the day, and the very name of them frightens people more than the whole force of Great Britain. My present design is to remove this dreadful chimera from your imaginations.” Pointing to the Dutch republic, this author tried to quell the myth, which had hung on from the time of the Puritan Commonwealth, that republican government was synonymous with religious tyranny. In Holland, state and church were strictly separated. Furthermore, ambitious monarchs started wars more often and more readily than the elected representatives of a free people. A “Republick well regulated,” he claimed, was better than other forms of government at preventing the enrichment of some at the cost of all.277

A first step toward the open affirmation of republican government was thus made. But it was not until the publication of Paine’s Common Sense in January 1776 that republicanism was represented as a positive good. This pamphlet comes as close to being a justification of American republicanism as any document we have. That an outsider, who had immigrated only thirteen months before, was needed to set the journalistic campaign for republicanism in motion suggests how cautious and restrained colonial leaders had been in their public statements before 1776. John Adams later remarked with some envy that Paine had done no more than write down ideas already in the air.278 But the fact was that native political leaders ranging from Thomas Jefferson and Patrick Henry in Virginia to Samuel and John Adams in Massachusetts continued to keep their silence even after the newcomer broke the taboo by demanding not just that the rights of British subjects in the colonies be respected, but by calling for unconditional independence and republican government.

Paine’s radical rejection of monarchy and indeed of the whole English constitution was unparalleled in the journalistic writings of the colonists.279 In the first two sections of Common Sense, entitled “On the Origin and Design of Government in General, With Concise Remarks on the English constitution” and “Of Monarchy and Hereditary Succession,” Paine rejected monarchy in any form, even with constitutional limits imposed on it.280 In the typical fashion of political theorists in the eighteenth century, he began the theoretical part of his essay by inquiring into the origins of legitimate government. In his opinion, the legitimation, strength, and success of a government depended on a sense of common destiny and a united effort to achieve the common good. The idyllic picture he painted of the first parliament, held in the shade of a large tree and affording both a seat and a vote to everyone, was not meant to be historically accurate. It was intended as an image to bolster the colonists’ sense of their accomplishment in self-government. The principle of representation, Paine added immediately, does not conflict with everyone’s basic right to have a voice in government. But to single out one family from the community and to invest it with a hereditary claim to rule is incompatible with legitimate government. Republican and monarchical principles are mutually exclusive, because in a community of equals there is no place for a monarch. Paine appealed to his readers to deny “the unmeaning name of king” its authority, to be guided by reason and “the simple voice of nature,” and not to let themselves be duped by pomp. He granted that the British constitution had once served a useful purpose. But now it was obsolete, and the time had come to break free of old attachments. The checks and balances for which the British form of limited monarchy was famous were no longer functioning. Furthermore, the fact that the English Whigs’ constitutional theory provided for control over the king by the House of Commons proved that the king’s power could hardly rest on divine sanction. Paine’s theory of legitimate government, in sum, projected the principle of equality into the immemorial past, and he condemned as an arbitrary human invention the division of mankind into kings and subjects.

Paine represented republican government not only as the natural government of the long distant past, but also as the form of government of the future, something modern that Americans could realize as soon as they turned their backs on the bankrupt monarchical systems of Europe. He therefore explicitly denied to the British constitution the appellation of “republic” that had sometimes been applied to it by writers who celebrated British limited monarchy as a system based on the rule of law in contrast to French absolutism. Paine wanted to see the term “republic” reserved only for communities that governed themselves and provided for the control of government by the governed. He granted that at some point in the past, the House of Commons had guaranteed the famous English liberties and had therefore once justly been called “the republican part of the constitution.” But now these “republican virtues” were lost, and the government of Britain was just as monarchical as that of Spain or France.

Common Sense sparked a public debate that marked the breakthrough of open republicanism in America. The roots of American republicanism may be traced back to the Jamestown and Plymouth settlements; but not until 1776 did it become a publicly recognized body of political principles and institutions. It seems clear that the decision for independence and the avowal of republicanism were integral parts of the same process. As long as there was no serious prospect of gaining independence, public praise of republican government would have worked against American ambitions of attaining extensive self-government within the empire.



“REPUBLIC” AND “DEMOCRACY” AS SYNONYMS

In May 1776 Patrick Henry called himself “a Democrat on the plan of our admired friend, J. Adams.” A few weeks later, Richard Henry Lee approvingly described the constitution that was taking shape in Virginia as “very much of the democratic kind.” In July 1776 Samuel Adams agreed with a correspondent that “the Soul or Spirit of Democracy” was “Virtue.” “Spartanus,” who developed his view of the new order in the New York Journal in June 1776, took for granted that New York would now have to become “a proper Democracy.” In August 1776 the Maryland Gazette called for the introduction of that most just of all governmental forms, a “well regulated democracy.” The county convention of Mecklenburg in North Carolina demanded in November 1776 that the new constitution should be “a simple Democracy or as near it as possible.” In May 1777 Alexander Hamilton spoke positively of the New York constitution as “a representative democracy.” 281 Other examples could be given of the use of the terms “democrat,” “democratic,” or “democracy,” in 1776 and 1777, but at the same time an equal number of instances could be cited when “republic,” “republican,” and “republicanism” were used. The Providence Gazette published an essay in August 1777 on different forms of government, and by its definition of democracy it acknowledged the interchangeability of “democracy” and “republican government” in current American usage: “By a democracy is meant, that form of government where the highest power of making laws is lodged in the common people, or persons chosen out from them. This is what by some is called a republic, a commonwealth, or free state, and seems so the most agreeable to natural right and liberty.”282

The interchangeable use of “republican government” and “democracy” is first noticeable in the colonies in the rhetoric of the opponents of independence, who had an interest in magnifying the negative associations of both concepts by merging them into one vision of mob rule and anarchy. But the advocates of independence, after they openly admitted to republicanism from January 1776 on, also avoided making a sharp distinction between republic and democracy for the contrary reason that they did not want to be accused of not fully accepting the principle of popular sovereignty. In short, no one contributing to public discussion from 1774 to 1780 seems to have insisted on making a clear division between the two.

Even an examination of the rather technical debates over the classification of the various forms of government reveals no clear distinctions. Pamphlets published by leading American whigs before the appearance of Common Sense rarely attempted to make comparisons of governmental forms, because the colonists had been fully committed to the English constitution. A pamphlet reprinted anonymously in Philadelphia in 1775 shows with what caution forms of government other than British limited monarchy were publicly discussed before the publication of Common Sense. In this pamphlet, entitled An Essay upon Government, Adopted by the Americans . . ., the unknown author rejected any form of absolute monarchy as beneath discussion but also maintained that it was difficult to determine what the best form of government is for any given country because that decision will always depend on the circumstances and needs of the particular people involved. However, due homage was paid to the British constitution. In his classification of governments, the author resorted to a variation of the well-known Aristotelian triad. The three basic forms—monarchy, aristocracy, and democracy—could each appear in “absolute” or “mixt” and in “dependent” or “independent” forms. Republic, as a category, did not seem to exist for this writer.283 Thomas Paine, on the other hand, avoided any use of the terms democracy or democratic in Common Sense. He also refused to distinguish between limited and absolute monarchies and condemned all forms of monarchical government. Nor did he stop in his celebration of republican government to distinguish between aristocratic and democratic republics, as Montesquieu had done. Does that mean that Paine advocated republican but not democratic government? Is it not more plausible to suppose that he knew both words were used interchangeably in America and that he strove to achieve a stonger rhetorical effect by limiting himself to the clear opposition of republican and monarchical government?284

John Adams, in his pamphlet of early 1776, Thoughts on Government, similarly avoided using the terms democracy and democratic and offered no explication of the traditional terminology concerning forms of government. But it is not at all evident that he had in mind at that early date a rigorous distinction between a republic and a democracy. Not until a decade later, when the Federal Constitution was being discussed, did he first vigorously argue against equating republican and democratic governments.285

The newspaper articles and pamphlets opposing independence that Common Sense provoked also used republic and democracy interchangeably, but with a negative connotation. Paine’s major journalistic opponent, William Smith, refuted the idea that the Bible favored “democratical” government over “monarchical.”286 Smith repeatedly used “democratical” even though Paine had avoided the term, and he employed the phrase “a pure Republick” in much the same sense that other writers spoke of simple or pure democracy. By contrasting republican government with “mixed forms,” he tried to create the impression that it was impossible for republican government to incorporate the principles of representation and a system of separation of powers. He accused Paine of propagating a Greek marketplace kind of democracy and took obvious pleasure in citing Algernon Sidney, the English politician beheaded in 1683 for his alleged republicanism. Even Sidney, the reader was asked to conclude, had rejected what Paine was recommending to the colonists, because Sidney had known that democracy was impractical in modern times:


As to popular Governments in the strict sense, (that is, pure Democracy) where the People in themselves, and by themselves, perform all that belongs to Government, I know of no such thing; and if it be in the world, I have nothing to say for it. . . . Being no way concerned in the defence of Democracy, I may leave our Knight, [Robert] (Filmer,) like Don Quixotte, fighting against the phantasm of his own brain, and to say what he pleases against such Governments as never were, unless in such a place as San Marino, near Senegaglia, in Italy, where a hundred men govern a barbarous rock, that no man invades. . . . I believe it can suit only with the convenience of a small town, accompanied with such circumstances as are seldom to be found.



Smith concluded that the thirteen colonies were already “too unwieldy for such a Government.”287 But of course Paine had not proposed such a government, and in reality Smith was a Don Quixote fighting an imaginary opponent. Equally misleading was Smith’s attempt to create the impression that republics, by definition, had unicameral legislatures. 288 Eager as he was to exploit all the negative associations that the terms republic and democracy could have, he constantly used both words synonymously. Another loyalist responding to Common Sense did the same thing when he accused Paine of being “a violent stickler for Democracy or Republicanism.”289

Supporters as well as opponents of independence saw occasion to denigrate alleged republican or democratic principles in 1776. Virginia’s Carter Braxton, for instance, tried to convince the convention that was preparing the new constitution of Virginia that it would be a mistake for that body to depart from the basic principles of the English constitution. He deplored the daily attacks by the advocates of “popular Governments” on the time-tested principles of the British constitution and predicted that the constitutional drafts submitted so far would expose Virginia to all the dangers of a “simple Democracy.” The often quoted saying, “Virtue is the principle of a Republick,” in Braxton’s opinion only illustrated that “the principle of democratical Governments” places dangerously high expectations on the people.290

In May 1776, an article appeared in the Virginia Gazette defending republican government that may have been intended as a reply to Braxton’s address. The English constitution, the anonymous writer claimed, had proved to be unsuitable for America. He admitted that Holland, Switzerland, Venice, Genoa, and Lucca were imperfect republics, but in America he expected to see the “best republicks, upon the best terms that ever came to the lot of any people.”291

In the northern states, writers were no more precise in distinguishing republican from democratic government. New Hampshire’s Freeman’s Journal explained in June 1776 that “Proper Democracy” was that form of government “where the people have all the power in themselves, who choose whom they please for their head for a time, and dismiss him when they please; make their own laws, choose all their own officers, and replace them at pleasure.”292 Strikingly unorthodox was the terminology of an article in the Providence Gazette in August 1777. There were three species of forms of government, the author of this piece said, “the republican, the monarchical, and the despotic.” To these three forms, he claimed without further explanation, political writers had given the names of democracy, aristocracy, and monarchy. In an attempt at clarification the writer added: “By a democracy is meant, that form of government where the highest power of making laws is lodged in the common people, or persons chosen out from them. This is what by some is called a republic.” If this nomenclature was confusing for a student of Aristotle and Montesquieu, the writer nevertheless made it very clear, with the help of a time-honored metaphor in English radical politics, what the spirit of the new form of government, whatever it might be called, was to be. It was to be built on the truth that ”it cannot reasonably be imagined that the Almighty intended, that the greater part of mankind should come into the world with saddles on their backs, and bridles in their mouths, and a few ready booted and spurred, to ride the rest to death.“293

Only among the cautious whig leaders of Essex County in Massachusetts, and then only in 1778, does one find a public statement distinguishing democracy from republican government, at least by implication. Their well-reasoned extensive comments on the unsatisfactory 1778 draft of the Massachusetts constitution, probably written by lawyer Theophilus Parsons, listed as possible forms of government “despotic government,” “monarchy,” and “a republican form,” obviously following Montesquieu. Anyone in Massachusetts who seriously proposed a despotic government, the town delegates of Essex declared, insulted the people; and anyone who considered monarchy would be hissed off the stage. Only republican government was compatible with the desires of Americans. In its ideal form it should incorporate both aristocratic and democratic elements: “Among gentlemen of education, fortune and leisure, we shall find the largest number of men, possessed of wisdom, learning, and a firmness and consistency of character. . . . Among the bulk of the people, we shall find the greatest share of political honesty, probity, and a regard to the interest of the whole. . . . The former are called the excellencies that result from an aristocracy; the latter, those that result from a democracy.”294 This usage tried to subordinate democracy to the more encompassing term republican government by limiting its meaning to the plebiscitarian element. Such an interpretation foreshadowed the later attempt by Federalist writers to endow democracy with this particular connotation.



THE FEDERALISTS’ USAGE IN 1787

It was not until the debate over the Federal Constitution was in progress, and the advocates of a new distribution of power between the states and the Union found it advantageous to dismiss the state constitutions of the 1770s as immature experiments, that for the first time political leaders in America introduced a sharp distinction between republican government and democracy.295 When Edmund Randolph presented the Virginia Plan to the constitutional convention in Philadelphia, he claimed that the immature element in the state constitutions had been the undue influence of “the democracy.” His proposal, he explained, was based on “republican principles” that were meant to counter the dangers implicit in “the democratic parts of our constitutions.” Randolph thought the main flaw in the state constitutions had been the lack of “sufficient checks against the democracy.” When Randolph used the phrase “the democratic parts of our constitutions,” he was following, by analogy, English usage of the previous 150 years and meant the lower houses of the state legislatures as distinguished from the governors’ councils and senates. In later discussions of the duties of the United States Senate and of procedures for its election, democracy continued to be used in this sense. The Senate was intended to act as a check on the House of Representatives and to guard against “the follies of democracy” and “the fury of democracy.”296

Elbridge Gerry, a delegate from Massachusetts, also warned the convention against giving the electorate a direct voice in the federal government. He did not question the good will of the voters, but he doubted their ability to govern. In his speech, as recorded by James Madison, his use of the terms “republican,” “democratic,” “popular,” and “levilling spirit” suggests a developing distinction. In Massachusetts, Gerry argued, it had become clear how easily the people could be influenced by misinformation. Most people in his home state, for example, refused to recognize that government and administrative officials had to be decently paid: “It would seem to be a maxim of democracy to starve the public servants. He mentioned [Madison reports] the popular clamour in Massts. for the reduction of salaries and the attack made on that of the Govr. though secured by the spirit of the Constitution itself. He had he said been too republican heretofore: he was still however republican, but had been taught by experience the danger of the levilling spirit.”297 Gerry meant to make a distinction between republican and democratic. He identified democracy with “popular clamour” and suggested that the “levilling spirit” gave too much power to the uninformed masses. Republican government meant government in the interest of the people but without “popular clamour.” Gerry’s statement that he had been “too republican heretofore” but would remain “republican” no doubt reflected the mood of many delegates but also muddled the distinction he was trying to make. Gerry could have said that he had held opinions before that he now rejected as “democratic” or “popular.” But when he described his earlier position as too republican and then felt obliged to add that he was still a republican (and therefore not in favor of monarchical or aristocratic government), he indicated that democratic and republican still meant the same thing for him after all.

The choice of words of the next speaker, George Mason, confirms this suspicion. Mason disagreed with Gerry. He favored the election of the House of Representatives by the voters of the individual states, but he was in accord with Gerry on one point: “We had been too democratic.” He was clearly using Gerry’s phrase except that he substituted “too democratic” for “too republican.” That republican and democratic meant the same thing seems to be confirmed by Mason’s warning against going to the opposite extreme. What Mason meant by democratic becomes clear in his remark, intended for Gerry, that the constitutional convention was obliged “to attend to the rights of every class of the people. He had often wondered [Madison reports] at the indifference of the superior classes of society to this dictate of humanity and policy, considering that however affluent their circumstances, or elevated their situations, might be, the course of a few years, not only might but certainly would, distribute their posterity throughout the lowest classes of Society.“298 For Mason, democracy was synonymous with the political influence of the “lowest classes of Society.” The convention never arrived at a clarification of the terms republican and democratic, even in the debate over the clause in Article IV, section 4, which empowers the federal government to guarantee to every state in the Union “a republican form of government.” Leading Federalists like James Wilson still used both words synonymously in the ratification debate of 1787/1788. To monarchy and aristocracy Wilson offered only one alternative: “a republic or democracy, where the people at large retain the supreme power, and act either collectively or by representation .”299

During the ratification period Federalist spokesmen attempted to introduce a distinction between the meanings of republic and democracy in public debate, notably John Adams in the Defence of the Constitutions of Government and the authors of The Federalist. In the tenth and fourteenth numbers of The Federalist, James Madison took up the question at length and based his argument in the two essays on a rigorous distinction between the two terms. Madison knew that the proposed constitution was vulnerable to the argument that republics could guarantee freedom only within small, easily surveyable territories. Large territories needed monarchs. Therefore, it was argued, the new Federal Constitution should leave the states as independent as possible and the central government as weak as possible. Because Madison felt he could not easily counter this widely held view, he conceded the point, but only for democracies, not for republics. He agreed that only a small area could be governed democratically because in “a pure democracy . . . a small number of citizens . . . assemble and adminster the government in person.” In a republic, however, government is in the hands of elected representatives. A republic therefore can extend over a large area without infringing either on the efficacy of government or on the freedom of its citizens.300

John Adams, too, tried to prevent the identification of republic with democracy. Instead of distinguishing sharply between the two, as Madison did, Adams made the term republic so all-inclusive that it became meaningless. He spoke of democratic republics, aristocratic republics, and monarchical or regal republics, and showed that each of the categories contained elements of the other two. The only examples of true “simple democracies” we have, Adams claimed, came from the history of antiquity. Even San Marino, which was always cited as an example of a modern democracy, was not a perfect democracy at all, Adams claimed, but a mixture of monarchy, aristocracy, and democracy. Sparta and Rome represented similar mixed forms in the past, and Massachusetts, New York, and Maryland did in the present.301 Adams was equally disinclined to see Bern, Lucerne, Geneva, Venice, and Genoa as purely aristocratic republics, and Poland and England as purely monarchical ones. He claimed to be able to find all three elements in any existing state.302

In these writings, neither Madison nor Adams was concerned with creating unambiguous scholarly terminology. In the course of pleading a specific case, they used these terms to serve their argument. Whoever adopted their usage afterwards assumed with them a part of their political intention: to warn against the dangers inherent in unmodified majority rule.

In her history of the American Revolution, published after the turn of the century, Mercy Otis Warren provided a possible key to understanding the confusion that later arose around the terms democracy and republic. She probably had John Adams in mind when she wrote: “In 1783 interested and ambitious men endeavored to confound ideas and darken opinion, by asserting that republicanism was an indefinite term.” John Adams indignantly denied this assertion.303 He had certainly never consciously set out to obscure the meaning of a key concept of the Revolutionary period. But the fact remains that in 1776 he had seen no need to distinguish two concepts that he clearly, and for obvious purposes, distinguished in 1787.

Whatever or whomever the advocates of the Federal Constitution thought they were invoking when they differentiated between republican government and democracy, they were not invoking the usage of 1776. The new constitutional order soon developed its own momentum after 1789, and one of the results was that the terminology of a few articulate Federalists gained acceptance in the course of the nineteenth century. Even today one still encounters the pseudo-learned argument that the founding fathers intended the United States to be a republic but not a democracy.304







CHAPTER V

Forms versus Principles of Government: Harnessing Enlightenment Ideas to Anglo-American Institutions

Forms in government are not like forms in religion. They are essential to the very existence of freedom in a government. There cannot be a greater mistake therefore than Mr. Pope’s position, that that “form of government is best which is best administered.”

—“MAXIMS FOR REPUBLICS,” BY “SIDNEY,” 
United States Magazine, I (1779)



FORMS VERSUS PRINCIPLES

The abundance of patriotic rhetoric and the many declarations of political principle that accompanied the movement toward independence and the making of the first state constitutions should not lead us to forget the basically undoctrinaire character of the American Revolution. It was undoctrinaire in the sense that even guiding principles remained subject to the test of practicability. Where the test revealed irreconcilability with existing interests and institutions, where no compromise could be reached between the ideal and the practical, the ideal was—at least temporarily—abandoned. This pattern was not only true with regard to slavery, but is also apparent in the case of other issues, such as the right to vote, the right to stand for public office, and the question of equal treatment for all religious groups. These and other controversial issues were not resolved in one stroke by the disinterested application of the political norms professed in the founding situation. The discrepancy between principles and practice was permitted to stand until compromise or change became possible with majority support.

The pragmatic attitude of submitting principle to practicability was expressed by such diverse political temperaments as John Adams and Patrick Henry. Shortly before Independence, in a letter to a general of the Continental army, Adams raised a question that in another revolution might have brought him to the guillotine. “It is certain, in theory,” Adams admitted, “that the only moral foundation of government is, the consent of the people. But to what an extent shall we carry this principle?”305 Popular sovereignty, in other words, although the first axiom in the new political catechism, could not be the overriding organizing principle; it had to be modified by other considerations. Similarly, the ardent Patrick Henry was no visionary when it came to positing the fundamentals of the new political order. In 1775 he declared: “I have but one lamp by which my feet are guided, and that is the lamp of experience. I know of no way of judging the future but by the past.”306 The American leaders found support for this attitude in the revered model of the Glorious Revolution. In 1688, too, new political principles had been accommodated within traditional governmental forms.

In the writings of the founders we discover many instances of a pragmatic attitude, but very few reflections on the attitude itself. When they discussed it, the few theoretically minded among them did so in the context of defending the existence of “the science of political government.” That branch of knowledge, they insisted, demanded a clear distinction between the “forms” and the “principles” of government. 307 When, for example, the physician and politician Benjamin Rush wrote a pamphlet in 1777 opposing Pennsylvania’s new constitution, he invoked “science.” In his opinion, the authors of the constitution, by providing for a unicameral legislature, had proved themselves incompetent state builders. He reproached them particularly with failing to distinguish clearly between principles and forms and with allowing the voting majority too much direct influence on the exercise of government. He granted that they were true whigs and had followed the right principles. But the writing of a lasting constitution required more than that: “It is one thing to understand the principles, and another to understand the forms of government. The former are simple; the latter are difficult and complicated. There is the same difference between principles and forms in all other sciences. Who understood the principles of mechanics and optics better than Sir Isaac Newton? and yet Sir Isaac could not for his life have made a watch or a microscope. Mr. Locke is an oracle as to the principles, Harrington and Montesquieu are oracles as to the forms of government.”308

Rush’s political intention became even more evident in an article opposing Pennsylvania’s constitution published in 1779. Writing under the pseudonym of “Sidney,” he openly asserted that the mass of the voters was incapable of deciding upon the best governmental organization: “There is a material difference between the principles and form of government. We judge of the principles of a government by our feelings —of its form by our reason. The bulk of mankind are judges of the principles of a government, whether it be free and happy. Men of education and reflection only are judges of the form of a government, whether it be calculated to promote the happiness of society by restraining arbitrary power and licentiousness—by excluding corruption—and by giving the utmost possible duration to the enjoyment of liberty, or otherwise.”309 The argument that both erudition and the lessons of experience were needed for the science of government was also to be turned against learned but inexperienced Europeans. John Adams, for instance, in his defense of the American constitutions of 1787 conceded that Turgot’s love of liberty was genuine, but he thought Turgot, like most continental Europeans, had an inadequate understanding of “the science” of republican legislation.310

The significance of the science of government was obvious in an age that concerned itself with discovering laws not only in physics, biology, and other natural sciences but also in all areas of human activity. The great reputation won by Montesquieu reflected a widespread desire to understand the function and organization of social processes. 311 Americans were the first to have the opportunity to draw up a whole new political system. (And they were also the only ones who could make a radically new beginning without having to introduce great changes.) European Enlightenment thinkers, therefore, looked at the American experiment with some envy and some real pleasure at seeing their ideas realized.312

Unlike the French experiment soon to follow, the American effort was characterized by a great compromise: the new political order was determined only in part by the moral and political values of 1776. The direct experience with self-government within the British system, on which the dominant middle classes could look back, was the other determining influence. Revolutionary republicanism had to adjust itself to Anglo-American constitutionalism. Enlightenment ideas were harnessed to Anglo-American experience and institutions whenever a conflict between the two arose.



THOMAS PAINE AND JOHN ADAMS

In the spring of 1776, Thomas Paine emphasized political principles in his writing, while John Adams emphasized organizational forms. Paine did not provide a detailed plan for a constitution in Common Sense. The goals he wanted to achieve in January 1776 were independence from England and basic acceptance of republican government by the colonists. He outlined his ideas for a constitution in only a few sentences, remarking that all he hoped to do at that stage was to allay any fears of the unknown that might frighten the colonists away from the idea of independence. He was offering only “hints, not plans,” he said. Paine obviously did not intend to provide the conventions and congresses with a blueprint of republican government but wanted simply to demonstrate that the framing of new constitutions after a declaration of independence would not be difficult. For the state constitutions he recommended unicameral legislatures with a president. These legislatures were to be subordinate to a continental congress, which would also be headed by a president. Paine did not think an independent executive branch was necessary at either the state or federal level.313

John Adams’s reaction to Common Sense was typical of that of most of the whig leaders. They approved of and admired Paine’s convincing plea for independence, but they rejected his suggestions for political organization. Being identified as the probable author of Common Sense somewhat flattered Adams but also annoyed him. He recalled in his autobiography that he immediately rejected two of the three sections in the pamphlet. The arguments against monarchy based on the Old Testament were ridiculous, Adams thought. Furthermore, Paine’s ideas concerning a constitution displayed outright ignorance and only served the ends of the “democratic Party” in Philadelphia.314 At the end of March or early in April 1776, Adams himself decided to publish a pamphlet that he hoped would counter any trend toward unicameral legislatures initiated by Paine’s popular work.315 A comparison of Adams’s Thoughts on Government and Paine’s Common Sense (both published anonymously) will make clear the schools of thought these two men represented.

Both pamphlets advocated republican government. Both authors rejected as flippant and irresponsible Pope’s sarcastic couplet: “For forms of government let fools contest, That which is best administered is best.”316 Both writers used the same criterion for determining the best form of government: the security and happiness of the largest number of citizens.317

The differences begin with the very intention the publications were meant to serve. Paine wrote as an agitator in order to rouse a militant republican spirit. Adams’s purpose was to give reassurance and to build trust in the coming new order that he and other educated and principled men would lead. Adams feared that fiery appeals calling for innovation and experimentation and emphasizing the novelty of the new order would only lead to dangerous unrest. His text was meant to show how easily the transition from colony to republic could be made. Moved by these considerations, in November 1775 Adams sent Richard Henry Lee a set of proposals for use in the debate then beginning about Virginia’s new form of government. In these proposals, which formed the basis of his Thoughts on Government published a few months later, Adams did not take as his starting point the question of what would have to be changed in Virginia’s political organization if republican government were introduced. He asked instead: “What form of government is most readily and easily adopted”? He encouraged the introduction of new constitutions that would bring about a radical break in foreign policy but at the same time would make as few changes as possible on the domestic scene. While Paine rejected the English constitution totally, pitting the idea of unified government and the common interest of the people against the English premise that government should be tripartite and a mediator between conflicting interests, Adams tried to rescue for the republican order as much of the English constitution as possible. To this end he adopted the old broad definition of a republic, which covered both British limited monarchy and a self-governing American state. “The very definition of a republic,” he claimed, “is ‘an empire of laws, and not of men.’”318

Adams’s suggestions for a republican constitution included the maxim that the voters should delegate the exercise of governmental power to a few of the most wise and good. Possession of property seemed to him to be the most obvious criterion for eligibility to vote. Under no circumstances did he want to see all the representatives gathered in one legislative assembly. There must be two chambers, he insisted, that could act as checks on each other. The new executive branch would, of course, be stripped of all the prerogatives the royal governors had enjoyed. But the head of the executive branch should be allowed considerable independence and, most important of all, be “an integral part of the legislature.” By this Adams meant that the governor should have the power to veto bills already passed by the two legislative chambers. The governor, aided by his executive council, would appoint all judges and all military and administrative officers. In short, Adams wanted to replace the “king in parliament” with a “governor in assembly.”

In their pamphlets, both Paine and Adams proceeded logically to the conclusion that a republic is the best of all governmental forms. Paine came to this conclusion by way of the theory of social contract. Natural necessity, a necessity arising from human weakness, obliged human beings to form societies. Government was needed to compensate for a lack of moral virtue and represented nothing more than the fig leaf of lost innocence. But still, everyone had the right to participate in government, and the happiness of the governed remained the criterion for making decisions.

Adams, on the contrary, made no mention of a social contract or of natural necessity. He cited the generally accepted view at the time, derived from Montesquieu’s political theory, that virtue is the peculiar attribute of the citizens of a republic. The primary obligation of government is to promote human happiness; happiness follows from virtue; and virtue, as everyone knew, is the principle on which republican government rests. But where Montesquieu was specific about the relationship between political virtue and republican government, Adams was vague. He did not clarify what he meant by virtue, nor did he say whether he considered it a premise or a result of a functioning republic.319

It is an additional indicator of the undoctrinaire character of the American Revolution that in the public debate surrounding the making of the first state constitutions, the principle-oriented attitude represented by Paine soon was dominated by the experience-oriented and more compromising attitude represented by Adams.



TEN PRINCIPLES OF REPUBLICAN GOVERNMENT

How many colonists in 1776 had a fairly clear grasp of the political principles professed by their leaders, we will never know. What we do know is that political ideas were widely debated in newspapers and pamphlets, and that many local groups, such as town meetings, were quite capable of buttressing their demands with extensive theoretical considerations. It is the multitude of such local documents that convincingly demonstrates the remarkable maturity of political culture in the colonies and justifies the epithet, “founding” generation.

One example, admittedly of a degree of sophistication above the average, is the instructions that the town meeting of Stoughton, a small town southwest of Boston, gave its delegate to the Massachusetts constitutional convention of 1779. After reaffirming that “a republican form of Government is the most agreeable to the Genius of the people,” the town of Stoughton listed ten propositions it considered “essential leading principles of a free Government.” The first two principles summarized the theory of social contract and presented the argument for limiting all governmental power.

It That man in a State of Nature, unconected with society Cannot Justly be Controuled by any Earthly power whatever but when united to Society he is under the Controul of the Supreme power thereof in a Certain limited degree.



The social contract provides a basis for the claims of the citizens on their government:


2d That the Design of man in entering into society and Submitting himself to Controul of the Supreme Power of the State is to obtain greater benefitts and advantages than he Could possiblely enjoy by being out of it that is he ... is justly entitled to the Protection and Security of his person and property together with the enjoyment of all those natural Rights . . . that he has not explicitly given up to the Controul of the Supreme power in the Social Contract.



The common good is the sole reason for accepting the authority of government:


3d That in the Social Contract every individual is bound with each other to the Supreme Power to Submit to its Controul where the good of the whole Requirest it.



The highest authority lies with the majority of the state’s “Members”:


4th That the Supreme Power of the State is Composed of the power of individuals united Together and Exercised by the Consent of the Majority of the Members of the State for the good of the whole.



But even the highest authority is not empowered to infringe upon basic civil rights:


5th That the Supreme power is limited and cannot Controul the unalienable Rights of mankind.



The exercise of governmental power should be organized according to the principle of checks and balances:


6th That the Supreme power Should be So adjusted and balanced as to exert the Greatest possible energy wisdom and Goodness; 7th That the Supreme power is divisible into Several Departments, viz the legislative judicial and executive; and that the powers particular to each may and ought to be delegated to Certain Dis-stinct and seperate Bodies of men in Such Manner that the power belonging to all or either two of the branches may not be exercised by any one of them.



Recognition of the need to delegate power to public officials is linked with the demand for strict control by the people:


8th That the Majority of the people wherein the Supreme power is vested has a Controul over all the delegated Powers of the State.... All persons entrusted with any of the Delegated powers of the State are Servants of the people and as Such are elected by them and accountable to them and removable for breach of Trust.



The control of government by the governed seemed so essential to the people of Stoughton that they repeated this demand in metaphorical form:


9th That all the Delegated Powers of the State are to be Considered as so many Streams issuing out or flowing from the Grand fountain of Supreme power and that the people ought with care, jealouscy and circumspection to prevent these Streams from flowing too copious and rapid least in time the Grand fountain be exhausted and their Liberties Deluged in a flood of Tyranny.



The final principle declared that “republican Liberty” consisted primarily in having a voice in legislation, particularly in any legislation affecting taxes:


10th Where Political and republican Liberty fully Subsists no law can be enacted or tax imposed that Shall be binding on any person whether property holder or not with out his consent.320



These ten principles obviously are not as irreducible and logically rigorous as the axioms of a mathematical system. They are not the ten republican principles. But they impressively document how political theory had reached the common town meeting participant’s level.

The dynamic element in this political theory was the call for greater participation in political decisions by those concerned, and it was especially this element that, from 1776 on, came to be considered the essential characteristic of republican government. But in addition, a whole series of classic political concepts, as the instructions of the Stoughton town meeting demonstrate, played a role in the justification and development of the forms as well as the principles of the new system of government. Popular sovereignty, liberty, property, equality, representation, the common good, the separation of powers, and federalism were the major ones, and they have been chosen for closer analysis in the following chapters. This list, again, is not a pyramid of syllogisms; it is not even exhaustive. Other concepts, particularly the ideas of “natural law” and “social contract,” could have been singled out for separate discussion.321 But since both of these ideas form an integral part of the founding generation’s political thinking they will be dealt with whenever they become relevant in connection with any one of the other major concepts.

European commentators tended to see the realization of republican constitutions primarily as an adoption of the principle of popular sovereignty. It seems reasonable, therefore, to take “the great republican principle of popular supremacy” as the starting point for an analysis of the political ideas of the American Revolution as they were articulated in the public debate accompanying the decision for independence and the making of the first state constitutions and the Articles of Confederation.322







CHAPTER VI

Popular Sovereignty

It has been said often, and I wish the saying was engraven over the doors of every State-House on the continent, that “all power is derived from the people,” but it has never yet been said, that all power is seated in the people. Government supposes and requires a delegation of power: It cannot exist without it.

—“LUDLOW,” Pennsylvania Journal, JUNE 4, 1777

We think a Convention ought to be made certain in the Year 1795 in order that mistakes and Errors which the wisest Bodies of Men are liable to, may be then rectifyed and corrected; and if it should be then necessary that the people might recurr to first principles in a Regular Way, without hazarding a Revolution in the Government.

—TOWN MEETING OF ROXBURY, MASSACHUSETTS, 
MAY 29, 1780



A EUROPEAN PERSPECTIVE

From the perspective of European monarchists as well as Enlightenment thinkers, the proclamation of the principle of popular sovereignty in the American founding documents was a momentous innovation. It was received with a mixture of apprehension, renewed faith in the progress of mankind, and skepticism about the durability of the experiment.

One of the most violent public rejections of the idea of popular sovereignty appeared in London in 1778 when the otherwise unknown author G. Usher’s Republican Letters was published. This pamphlet of over 160 pages attempted to rally the inhabitants of the British Isles around their king and pleaded with the colonists to reconsider their course; if they insisted on remaining a separate political entity, they should at least invite a European of royal blood to serve as a proper head of the new state. The booklet’s subtitle revealed its thesis: An Essay, showing the Evil Tendency of the Popular Principle; Proving that a Republic is more dangerous to the Liberties of the People than a Monarchy; and that it is our interest to support our present free Constitution. “The great republican principle,” Usher declared, is that of “popular supremacy” or “popular authority”; it was not only utterly incompatible with the time-tested British constitution but a threat to any orderly government. “If the constitution be only a delegation of the people, liable to their control and censure, and that the people are born with an inherent, inalienable supremacy, all governments that pretend to be absolute and uncontrollable are tyrannous, unjust encroachments on the natural rights of mankind, and may justly be extirpated off the face of the earth when the sons of sedition think proper to set out on the meritorious cruisade.”323

Usher had a number of other objections to republican government: (1) If the people control governmental power, those who govern are only representatives. Rather than governing, they are themselves obliged to obey; (2) The people are not capable of making decisions for the common good. They are an unreliable mass no less guided by passions than are absolute monarchs and their ministers; (3) The people are subject to the machinations of demagogues whose selfish ambitions can only be checked by a monarch; (4) The rule of demagogues leads to “an eternal succession of revolutions in power and property,” with complete cycles from the anarchy of the state of nature, to tyranny, to just and civilized monarchical government. In the course of his argument Usher did not reject the theory of social contract completely; he simply assumed that the contract contained different terms. Like Thomas Hobbes, he believed that when men leave the state of nature behind them they must also relinquish forever certain claims to control over government. “Mankind at the institution of society must be supposed for the sake of peace to have resigned for ever a part of their original, natural liberties and all claim to them.“324

We know as yet too little about European reactions to the American Revolution to say with confidence how representative Usher’s pamphlet was.325 It seems fairly clear, however, that there was hardly an argument against republican government and the idea of popular sovereignty that any European monarchist could have thought of that was not contained in its pages.

European historians in the mid-nineteenth century confirmed the contemporary estimate of the signal effect of the idea of popular sovereignty. When Leopold von Ranke, speaking in 1854 from a Central European point of view, interpreted the consequences of the establishment of the American republic, he saw manifested in it primarily the principles of popular sovereignty and representation in a world otherwise dominated by the monarchical principle. He explained in a private lecture to the king of Bavaria:


By abandoning English constitutionalism and creating a new republic based on the rights of the individual, the North Americans introduced a new force into the world. For ideas spread most rapidly when they have found adequate concrete expression. Thus, republicanism entered our Romanic-Germanic world.... Up to this point, the conviction had prevailed in Europe that monarchy best served the interests of the nation. Now the idea spread that the nation should govern itself. But only after a state had actually been formed on the basis of the theory of representation did the full significance of this idea become clear. All later revolutionary movements would now have this same goal.... This was a revolution of principle. Up to this point, a king who ruled by the grace of God had been the center around which everything turned. Now the idea emerged that power should come from below.... These two principles are like two opposite poles, and it is the conflict between them that determines the course of the modern world. In Europe the conflict between them had not yet taken on concrete form; with the French Revolution it did.326



Ranke did not feel it necessary to discuss earlier examples of republican government that had emerged in Europe, possibly because these had failed or, being limited to the scope of the Swiss cantons, had never been perceived as a challenge to monarchical government. Only the events in America and in France succeeded in giving popular sovereignty “adequate concrete expression” and in stimulating political thought in Europe. For contemporary Englishmen in the colonies and in the mother country, the new principle had, of course, come as much less of a surprise. England had not had a monarch who claimed to rule solely by the grace of God since 1688, and the idea that “power should come from below,” as Ranke put it, had been discussed in England and its colonies for over a century and partially realized.

European observers had a tendency to forget, however, that, “sovereignty” in the new American state took on a less monolithic, less doctrinaire, and less threatening shape than it did in Europe. This point has been forcefully made by Hannah Arendt in her comparative study of revolutions. The new American system of government rejected any claim to sovereignty by those exercising the powers of government, Arendt noted, for “in the realm of human affairs sovereignty and tyranny are the same.”327 The contrasting European example that Arendt had in mind was of course the French Revolution. The political conditions and political thought of the ancien regime caused the revolutionaries there to announce in the Declaration of the Rights of Man and of the Citizen of 1791, “The nation is essentially the source of all sovereignty; nor shall any individual exercise authority which is not expressly derived from it.”328 No similarly abstract and sweeping statement about the seat of sovereignty ever issued from the chambers of the Continental Congress. It did not have an absolutist regime to battle and saw no need to replace “l’état c’est moi” with “la nation c’est nous”; the third estate reigned supreme over the new continent and did not feel the need to solemnly declare the obvious.



SOVEREIGNTY MODIFIED BY FEDERALISM

The American problem with sovereignty was a different sort. The thirteen political units whose legislatures had for some time felt themselves to be the equals of the British parliament were not easily persuaded to part with power and money in favor of a newly constructed seat of “sovereignty.”

In America, a monolithic concept of sovereignty had already been undermined in the course of the colonists’ struggle for increased self-government within the empire. In justification of their demands they had introduced a distinction between the authority to legislate and the crown’s more abstract and less effective “sovereignty” over the whole empire. When the defenders of the privileges of the crown and of the authority of Parliament answered that sovereignty was indivisible and that according to one of the tenets of classical political science there could be imperium in imperio, the colonists accepted the principle but twisted its application to their advantage. In 1775, for example, Alexander Hamilton declared in an argument with a supporter of Parliament: “In every civil society there must be supreme power, to which all the members of that society are subject; for, otherwise, there could be no supremacy, or subordination, that is no government at all.” But, he added, this means that Parliament must stay out of intracolonial legislation.329 The necessity to evade a clearcut stand on the issue of sovereignty before independence led naturally to the Revolutionaries’ less than fervent belief in it afterwards.

Yet another factor in the American founding situation worked in the same direction. Whig social contract theory specified that sovereignty resided in the will of the majority of the participants in the contract, limited only by the individual member’s right to life, liberty, and property. Applied to the colonies, the question was, who were the legitimate participants in the new polity based on contract, a majority of whom were to decide the momentous question of independence? Was there an American “people,” or maybe thirteen “peoples,” the largest number of whom could claim the sovereignty to decide? The opponents of independence rightly argued that the two and a half million inhabitants of the mainland colonies did not make up a majority of English citizens.330 Since the colonists could not deny this fact, they had to muddle the issue. From the time of the Stamp Act crisis on, in order to ward off the idea that their grievances might be settled by proportional representation at Westminster, they cited the practical difficulties of colonial representation in Parliament.331 Finally, the First Continental Congress began to speak of “the English colonists” as a collective entity that possessed the right to self-government within the empire.332 In July 1775, when the Second Continental Congress justified the colonies’ right to defend themselves by military force, it used as the subject of crucial sentences a broadly defined “we” that sometimes represented the population of the colonies and sometimes the Congress itself. The Congress spoke here of the rights and achievements of “our forefathers,” designated “the Americans” as “one people ,” and referred to America as “our native land,” just as the inhabitants of the mother country used that phrase to refer to England.333

A year later, the Continental Congress presupposed the existence of an American “people” when it began the Declaration of Independence with the statement that it might become necessary “for one people to dissolve the political bands which have connected them with another.” When Thomas Hutchinson, the former governor of Massachusetts, read this sentence in London, he commented: “They begin ... with a false hypothesis, that the Colonies are one distinct people, and the kingdom another, connected by political bands. The Colonies, politically considered, never were a distinct people from the kingdom.” 334 Because of the delicacy of the issue, the Declaration of Independence was vague about the new seat of sovereignty. The authors introduced themselves as “We, . . . , the Representatives of the united States of America, in General Congress, Assembled.” They spoke “in the Name, and by Authority of the good People of these Colonies” and declared that “these United Colonies are, and of Right ought to be Free and Independent States.” A clear statement about the degree of sovereignty of the individual colony/state was elegantly avoided by the sentence: “As Free and Independent States, they have full Power to levy War, conclude Peace, contract Alliances, establish Commerce, and to do all other Acts and Things which Independent States may of right do.”335 It was merely one possible reading of these words that only collectively would the thirteen ex-colonies exercise the rights of a sovereign state.

The summer of 1776 was obviously not the time to debate this question, and thus the term sovereignty was for good reason avoided in the proclamations of the Continental Congress. The issue only arose indirectly in the guise of the more practical questions of how power was to be divided between the states and the Congress, and how their difference in size and economic importance was to be acknowledged in the composition of that assembly.336



THE SOVEREIGNTY CLAUSES IN THE STATE CONSTITUTIONS

In addition to the Declaration of Independence, the constitutions of several states asserted that the people were the sole source of legitimate power and insisted on the accountability of elected representatives to their constituents. The American version of the republican theory of sovereignty was stated in constitutionally binding form for the first time in the Virginia bill of rights of June 1776: “All power is vested in, and consequently derived from, the people;... magistrates are their trustees and servants, and at all times amenable to them.”337 The New Jersey constitution, also adopted before independence, was more limited in its claims because it still left open the possibility of reconciliation with Great Britain. The central issue in its preamble, therefore, was not the relationship of the people of New Jersey to their state government, but the justification of their resistance against the king, which was formulated in terms of the Whig theory of limited monarchy.338

Delaware’s constitution, the first to be adopted after independence had been declared, was particularly concise: “All Government of Right originates from the people, is founded in Compact only, and instituted solely for the Good of the Whole.” Therefore, “Persons intrusted with the legislative and executive Powers are the Trustees and Servants of the Public, and as such accountable for their Conduct.” Delaware also introduced the concept of “internal police” to deal with the incipient problem of federal distribution of power. Without defining the term, the Delaware declaration of rights stipulated “that the people of this State have the sole exclusive and inherent Right of governing and regulating the internal Police of the same.”339 Pennsylvania, after making minor editorial changes, adopted Virginia’s definition of sovereignty and Delaware’s reference to internal police.340 Maryland followed Delaware word for word.341 North Carolina, similarly, declared all political power to be “vested in and derived from the people only” and subjected “the internal government and police” to the control of the people of North Carolina.342 Georgia also followed this concise formulation.343 New York included the complete Declaration of Independence in its constitution and repeated in its own words that “no authority shall, on any pretence whatever, be exercised over the people or members of this State but such as shall be derived from and granted by them.”344

The Massachusetts bill of rights of 1780, drafted by John Adams, contained the most comprehensive and mature explanation of state sovereignty. In its definition of state rights it was the first to speak of “expressly delegated” powers: “The people of this Commonwealth have the sole and exclusive right of governing themselves as a free, sovereign, and independent state; and do, and forever hereafter shall, exercise and enjoy every power, jurisdiction, and right, which is not, or may not hereafter, be by them expressly delegated to the United States of America, in Congress assembled.”345

These statements of principle expressed the very heart of the consensus among the victors of 1776. After decades of debate between the colonies and England, no revolutionary act was needed to assure the principle of popular sovereignty its place in the newly established governments. But in order not to test it prematurely, the first constitutions avoided spelling out all its ramifications and practical consequences for the state governments as well as for the Confederation. The full implications of the principle of popular sovereignty were left to be developed through future political action.



THE RIGHT TO RESIST GOVERNMENT

Having proclaimed the sovereignty of the people and the accountability of their representatives in public office, several of the state constitutions went on to affirm in principle the existence of a continuing right to oppose government and to make constitutional changes. It was, of course, in order to justify resistance to British rule that the Continental Congress insisted on “the Right of the People to alter or to abolish it [the form of government], and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness.”346 Virginia’s bill of rights, the first constitutional document to apply the idea to new American state government, went one step toward more precision by adding that only “a majority of the community” had the right to reform, alter, or abolish government. Pennsylvania granted the same power to “the people. . . by common consent,” or “the community.” Delaware’s clause went back to the vaguer phrase “the People,” and so did that of Massachusetts.347 It is notable, however, that the right of the people to resist or alter government was not made explicit in the Articles of Confederation or in the Constitution of 1787 and its amendments.

The conditions under which the people or the majority of the community were thought to be entitled to make use of this right were left unspecified in most constitutions. The only explanations given consist of references to previously defined human rights and purposes of government. The Declaration of Independence says, “Whenever any Form of Government becomes destructive of these ends...”; the Virginia bill of rights stipulates, “When any government shall be found inadequate or contrary to these purposes . . .”; the Delaware bill of rights chose the unique formulation, “Whenever the Ends of Government are perverted, and public Liberty manifestly endangered by the Legislative singly, or a treacherous Combination of both...”; and the Massachusetts bill of rights made the people’s right to institute or alter government contingent upon a situation, “when their protection, safety, prosperity and happiness require it.”348

Missing in the existing clauses was any reference to the right of an individual to resist governmental authority on grounds of conscience. In this respect, Americans did not go beyond an assertion of the collective right to resist on which the Whigs had rested their justification of the Glorious Revolution. The Maryland constitution expressly referred to the English when it vehemently rejected the Tories’ central argument against the legitimacy of the new regime of 1689 and declared, “The doctrine of non-resistance, against arbitrary power and oppression, is absurd, slavish, and destructive of the good and happiness of mankind.”349 The Marylanders were thus only repeating the basic Whig tenet that no earthly authority could claim to rule by divine right or could declare resistance sinful on the basis of Paul’s well-known injunction in Romans 13: “The powers that be are ordained of God. Whosoever therefore resisteth the power, resisteth the ordinance of God.”



THE RIGHT TO CHANGE A CONSTITUTION

In another respect, however, the Americans went an important step beyond the English Whigs when they institutionalized the right to change a constitution. The defenders of the Glorious Revolution only had to justify Parliament’s resistance against the crown, not popular resistance against Parliament. It is true that, according to Locke, Parliament’s power was solely “fiduciary,” and he asserted that there remained “still in the people a supreme power to remove or alter the legislative, when they find the legislative act contrary to the trust reposed in them.” But he added the crucial qualification that the community is not the supreme power “under any form of government, because this power of the people can never take place till the government be dissolved.”350 In other words, those entrusted with the powers of government must first disqualify themselves by endangering the happiness of the community to such a degree that civil society can be said to have reverted to a state of nature. Only then, Locke argued, were the people entitled “to put the rule into such hands which may secure to them the ends for which government was at first erected.”351 Two generations later, the influential Whig jurist Blackstone also failed to give practical guidance for any likely situation in which the people might resume governmental powers.352

The Americans went beyond Locke and Blackstone in 1776 by giving the people a practical role to play before civil society had relapsed into a more or less anarchical state of nature. They did so by institutionalizing peaceful means of making and amending constitutions. The development of the constitutional convention and popular ratification has already been discussed.353 The amending procedure was of equal importance and developed in a similarly haphazard way.

The possibility of constitutional amendment was first touched upon implicitly in the constitutions of New Jersey and Delaware, which introduced a special category of clauses that the legislature was expressly forbidden to change, such as the right to trial by jury, the division of the legislature into two chambers, the mode of election, and the bill of rights. Whether and how these somewhat more fundamental constitutional provisions could ever be altered was left unmentioned. 354 Pennsylvania’s constitution was the first to institutionalize the amending process. Every seven years each county and city would elect two representatives, twenty-four all together, to form a council of censors. If sixteen of the censors agreed that an amendment was needed, a constitutional convention had to be called within two years. The legislature had no power to alter the constitution in any way. The council of censors had venerable predecessors in Greek and Roman history, but only Vermont’s constitution followed the Pennsylvania model.355

Maryland pioneered an ideologically less pure method. The legislature itself was permitted, by a two-thirds vote in both houses, to draft amendments to the constitution. They would take effect only after the next election and another two-thirds vote by the newly elected senators and representatives.356 The election obviously was meant to function as a referendum on amendments. Georgia adopted still another, very practical method. If a majority of voters in the majority of the counties petitioned the legislature, a constitutional convention would have to be called.357 South Carolina, however, even in its revised constitution of 1778, allowed a simple majority in both houses of the legislature to change the constitution.358 Yet another way was provided in the Massachusetts constitution. It enjoined the legislature to poll the town meetings in 1795 about their desire to amend the constitution. If two-thirds of those voting throughout the state demanded it, a constitutional convention had to be called.359 By 1780, fewer than half of the states had a constitutionally fixed amending procedure, but the principle that the fundamental law could be peacefully altered by popular will was firmly established.

The idea itself could hardly have caused surprise after a decade of confrontation with a British constitutional order that had proved inflexible and had left the colonists no avenues for change but war. The need for means of nonviolent change was repeatedly mentioned in public debate. The townspeople of Lexington, for instance, rejected the 1778 draft of the Massachusetts constitution because it did not provide for amendment by the majority of voters. Only that method, Lexington argued, “might give Satisfaction to the People; and be an happy Means, under Providence, of preventing popular Commotions, Mobs, Bloodshed and Civil War.”360 An anonymous article in the Providence Gazette protested against the power of the legislature of Rhode Island to change the constitution because, if the legislature had that power, “we should have no remedy left us, but downright rebellion against that power we have vested them with.”361 The town meeting of Roxbury, Massachusetts, in its resolutions on the constitution of 1780, demanded (successfully, as we have seen) a new constitutional convention to be scheduled for 1795 in order that “the people might recurr to first principles in a Regular Way, without hazarding a Revolution in the Government.”362 And in the same context the town delegates of Essex County, Massachusetts, had registered the opinion in 1778 that “the constitution should make provision, that recourse should constantly be had to those principles within a very small period of years, to rectify the errors that will creep in through lapse of time, or alteration of situations. The want of fixed principles of government, and a stated regular recourse to them, have produced the dissolution of all states, whose constitutions have been transmitted to us by history.” The redistribution of seats in the legislature would be one regulation that needed periodic adjustment.363

The words chosen by the town of Roxbury and by Essex County to justify their demands for an amending procedure provide one more expression of the hope that the revolution of 1776 would make future revolutions in America superfluous. They also remind us of the significance to the founders of a political concept that seems to have been all but totally ignored by historians of political thought in America, the concept of “recurrence to fundamental principles.”364 Virginia’s declaration of rights included the phrase, and although the context may be such that the modern reader sees in it little more than a moralistic rhetorical appeal, there can be no doubt the point was taken seriously. “No free government, or the blessings of liberty, can be preserved to any people,” the Virginia declaration read, “but by a firm adherence to justice, moderation, temperance, frugality, and virtue, and by frequent recurrence to fundamental principles.”365 Two months later the Pennsylvania declaration of rights announced, “A frequent recurrence to fundamental principles, and a firm adherence to justice, moderation, temperance, industry, and frugality are absolutely necessary to preserve the blessing of liberty, and keep a government free.” Pennsylvania drew from these sentiments the practical conclusion that “the people ought therefore to pay particular attention to these points in the choice of officers and representatives and have a right to exact a due and constant regard to them from their legislators and magistrates, in the making and executing such laws as are necessary for the good government of the state.“366 The same train of thought was suggested by the North Carolina declaration of rights, which prescribed in one clause that elections ought to be held often and added in the next that ”a frequent recurrence to fundamental principles is absolutely necessary to preserve the blessings of liberty.“367 Massachusetts, finally, followed Pennsylvania’s words with only slight stylistic changes.368

The point at issue clearly was the relationship between the sovereign people and their elected rulers. Having shifted the source of legitimate government from the grace of God to the sovereignty of the people was not enough to avoid a cycle of oppression and revolution. The people had to insist on a permanent role and be ready to intervene in the political process before it came to a violent halt. This could be achieved by frequent elections and timely reforms of the constitutional system.

The colonists had encountered the demand for recurrence to fundamental principles in English radical Whig writings that called for reform of the corrupt system of parliamentary representation. Reformers like Charles Davenant and James Burgh had insisted that they were not agitating for republican government but for purification of the existing British constitution by reaffirming its original principles. In contrast to the human body, the body politic could escape the cycle of growth and decline, “by wisdom and conduct that is to be made long lived, if not immortal;... a mixed government grows young and healthy again, whenever it returns to the principles upon which it was first founded.”369 To enhance their credibility the opposition Whigs referred to the authority of Machiavelli, who in his Discourses had advised that “to render a commonwealth long lived, it is necessary to correct it often, and reduce it towards its first principles, which is to be done by punishments and examples.”370

In the decade before Independence, colonial pamphleteers argued much like the radical Whigs in England, calling for measures to stop the ongoing corruption of the British constitution. In a mixed government of the British kind, and especially in the colonies, John Dickinson wrote in his “Farmer” letters, Machiavelli’s advice ought to be heeded that “a state, to be long lived, must be frequently corrected, and reduced to its first principles.”371 During the debate over the question of reconciliation versus independence, both sides made use of Machiavelli’s principle, the loyalists saying that the British constitution was not beyond repair and could be brought back to its first principles, and the proponents of independence and new constitutions claiming, “We have it now in our hands... to obtain substantial justice for the people... by carrying back the Constitutions of the several Colonies to their original principles.”372 The colonists could even argue that they were not innovators but defenders of the true old order, of “the ancient Saxon, or English constitution,” and that the time had come to return to it because “all human Constitutions are subject to corruption, and must perish, unless they are timely renewed by reducing them to their first principles.”373

The basic idea had changed little since Machiavelli: a state or political system endures only as long as it does not stray too far from the conditions that had prevailed at its founding. To prevent such departures from the virtues of the founders, Machiavelli had counseled periodic reinforcement of the subjects’ fear of their rulers. Above all, the willingness of the citizens to sacrifice, i.e., the exercise of political “virtue,” was essential for avoiding corruption and decay. The first American constitutions continued to call for civic virtue and republican frugality. But instead of placing faith in the chance that a great lawgiver or ruler would arise to halt the decay of the system, they institutionalized the process of “reverting to first principles” through the amending procedure and through frequent elections.374 Neither resistance on the grounds of individual dissent, nor collective violence, was to be the last resort of the sovereign people, but rather constitutional change by the ballot.



SOVEREIGNTY LIMITED BY CIVIL RIGHTS

The “people” in America did not become a collective tyrant because this new sovereign accepted a basic limitation of its powers in the form of bills of rights. That is why Jean Jacques Rousseau, who endowed the majority with unlimited power, provided the majority was acting for the common good—or said it was—went almost unmentioned in the public deliberations on the first American constitutions.375 The use of a bill of rights to curtail the power of the sovereign majority was a new step in the development of Western constitutionalism. From their origin, bills of rights had imposed limits on rulers. The development of civil rights in England ever since Magna Charta had been carried forward by the struggle of subjects who wanted to place restrictions on the monarch, or, later, on Parliament, and until 1776 the colonists were in a similar situation of opposition to the ruling authority.376 But with independence the enemy disappeared, and the question arose whether there still was any need for this kind of safeguard against arbitrary power. The dangerous turn that the history of civil rights in America might have taken from then on was spelled out by Alexander Hamilton a decade later when he justified the absence of a bill of rights in the draft of the Federal Constitution with the historically accurate observation, “Bills of rights are, in their origin, stipulations between kings and their subjects, abridgments of prerogative in favor of privilege, reservations of rights not surrendered to the prince . . . They have no application to constitutions, professedly founded upon the power of the people and executed by their immediate representatives and servants.” 377 This conclusion happily was not shared by many. Since 1776, bills of rights had acquired a new function, one that was no less essential in the republican system than it had been under the monarchical. They now not only obliged those in public office to adhere to specific modes of procedure but also delimited certain areas of individual behavior over which the sovereign majority relinquished control.

The state bills of rights were based on the conviction that in cases of conflicting interest, the life, liberty, and property of the individual should have precedence over the will of the majority. The need to keep the sphere of the individual inviolable against governmental power and the will of the majority found concrete expression in catalogs of “inalienable” personal rights. Both the natural law tradition and the theory of social contract provided the intellectual basis for these catalogs.

The town delegates from Essex County in Massachusetts, in their demand for a state bill of rights, offered an elaborate argument for such a bill. Drawing on the theory of natural law, the Essex spokesmen noted that everyone has in relation to his fellow man two kinds of rights: “alienable rights” and “inalienable rights.” Inalienable rights are those that cannot be given up under any circumstances. Among these inalienable rights were “the rights of conscience,” i.e., primarily the right to free exercise of religious worship. When an individual enters society, he relinquishes only his alienable rights in the process of creating a “supreme power.” In return he is granted security of person and property. The contract becomes void, however, if the people become “slaves,” that is, if they cannot maintain control over the supreme power or if the supreme power is not directed toward the common good. The bill of rights was to list all the conditions of the contract in unambiguous language. Through it, the fictitious social contract would take on concrete form.378

The practical value of the American bills of rights lay in the fact that they were not merely vague phrases in need of interpretation; rather, they listed casuistically, as in the Ten Commandments, precisely what government and the majority of the voters were not permitted to do. Creating such a list of prohibitions must have been a particularly fascinating project for eighteenth-century rationalists. The knowledge that one lived in a community that had agreed on such a code undoubtedly provided a special feeling of security. The individual could learn from the Ten Commandments what the deity expected of him. From the bill of rights, he could learn what secular authorities could demand of him and what they could not. “The Bill of Rights should contain the great principles of natural and civil liberty,” wrote an anonymous praiser of the Pennsylvania bill of rights. “It should be to a community, what the eternal laws and obligations of morality are to the conscience. It should be unalterable by any human power.”379

The first constitutions represented only the initial phase in the development of civil rights in the United States. As late as 1780, by which time all of the former colonies had already adopted republican constitutions, not even half of them had also adopted a bill of rights, and in the states that had done so, court decisions based on them—for instance in slavery cases—were slow in coming.380 The codification and application of civil rights were part of a political process that had a promising beginning under the favorable conditions of the founding, but a long time would elapse before the value of bills of rights fully emerged in practice.



POPULAR SOVEREIGNTY AS THE CRITERION OF POLITICAL RADICALISM

The development of republican government in the New World was accompanied by conflicts over the claim that political power comes “from below.” In the process of working out the first constitutions, a minority was not satisfied with the mere recognition of popular sovereignty as a principle. They demanded that the principle be put into practice more and more extensively by increasing the number of those who would control governmental power.

In the historiographical controversy over the “revolutionary” character of the American Revolution, writers have often warned against a “dichotomous analysis” and have rejected as an oversimplification any sharp division of the various positions “into two clearly defined groups, radical and conservative, more or less constant in composition .”381 Although this point may be granted, there is no doubt that there were certain situations that gave rise to meaningful radical/ conservative splits. Because radical and conservative are relative terms, they take their meaning from specific situations in which they describe concrete political options. The task of framing new constitutions created such situations. In the previous phase of the Revolution, resistance to king and Parliament had been the criterion for political radicalism. In the constitution-making phase, willingness to realize popular sovereignty fully, or at least to a greater degree than it had been realized in the past, became the criterion for political radicalism.

The political confessions of a “True Patriot” from New Jersey provide an example of the conservative position that sought to realize the principle of popular sovereignty only to a limited and previously established degree:


There are two extremes in republican governments, which it behoves us carefully to avoid. The one is, that noble birth, or wealth and riches, should be considered as an hereditary title to the government of the republic.... The other extreme is, that the government be managed by the promiscuous multitude of the community, as in some of the States of ancient Greece.... The happy medium is, where the people at large have the sole power of annually electing such officers of state as are to be entrusted with the most invaluable rights, liberties and properties of the people.382



An element of this same conservatism can be found in the position of “Ludlow,” quoted in the epigraph to this chapter. This writer insisted on a clear distinction between the source of legitimate power, which is rightly the people, and the actual seat of that power, which is held by those who govern.

The radicals, on the other hand, feared that new, unrestrained interest groups would undermine the exercise of government for the good of the majority. This attitude was strikingly expressed by the warning in the New-York, Journal a few weeks before Independence. “There are always a number of men in every State who seek to rise above their fellow-creatures, and would be so much above them as to have them and their estates at their disposal, and use them as their footstool to mount to what height they please.“383 Or as the town of Pittsfield, Massachusetts, put it: ”As all men are equal by nature, so, when they enter into a state of civil government, they are entitled precisely to the same rights and privileges, or to an equal degree of political happiness.“384 The fact that the radical position was adopted only by a minority does not justify its neglect. The radical minority carried enough weight in the framing of the first constitutions to affect the dominant opinion, if only by forcing public discussion of previously unquestioned convictions.

The differences in attitude toward the exact application of the ideal of popular sovereignty we also find expressed in the debate over related concepts and issues, particularly the ideals of liberty and equality, the protection of private property from the arbitrary action of the majority, equal representation, the distribution of powers among the different organs of government, and the establishment of a federal government. To these questions the following chapters will be devoted.







CHAPTER VII

Liberty

The idea of liberty has been held up in so dazzling colours, that some of us may not be willing to submit to that subordination necessary in the freest States.

—ESSEX RESULT, 1778

There are many very noisy about liberty, but are aiming at nothing more than personal grandeur and power.... The people are now contending for freedom; and would to God they might not only obtain, but likewise keep it in their own hands.

—The People the Best Governors, 1776



AN ASYLUM FOR WHICH LIBERTY?

In the new political order the Americans developed, popular sovereignty was the principle of legitimation that subsumed all others under it, but freedom or liberty was the preeminent goal of political action. The colonists were told they were fighting for more than political independence; they were defending the ideal of liberty itself. “We do not fight for a few acres of land,” the New York house of representatives proclaimed in 1776, “but for freedom—for the freedom and happiness of millions yet unborn.”385 Freedom or liberty, used interchangeably, was the battle cry as well as the unrivaled central concept in the founding fathers’ vision of the future.

With each new measure that England had taken to tighten her hold over her American possessions, the conviction had grown for many colonists that freedom in the English sense had been destroyed everywhere else in the world and that its last bastion was now under siege. In his classic statement on this theme, Thomas Paine captured both the colonists’ sense of foreboding and their confidence that they were destined to meet the threat: “Every spot of the old world is overrun with oppression. Freedom hath been hunted round the globe. Asia and Africa have long expelled her. Europe regards her like a stranger, and England hath given her warning to depart. O! receive the fugitive, and prepare in time an asylum for mankind.”386

The idea of an asylum for liberty was not new, either in the colonies or in Europe. We find words similar to Paine’s even in sermons, such as the one delivered by Pastor Samuel Williams of Massachusetts many months before Common Sense appeared. Most of mankind was subservient to a tiny minority of absolute monarchs, the idea of liberty was unknown in Asia and Africa, and its flame was now being extinguished in Europe, too, Williams had preached. Sweden and Poland, he observed, had lost their liberty within a year of each other, and the free German cities would not enjoy their freedom a day longer than it pleased their powerful neighbors. Holland still subscribed to the forms of freedom, but its spirit was no longer alive there. Switzerland was the only country that still enjoyed a full measure of liberty.387 Presbyterian pastor John Joachim Zubly, who was Swiss born and a delegate from Georgia to the Continental Congress, held the same view. In a sermon published in 1775 in both English and German he noted that Asia, Africa, and the South American continent were not free and cautioned that efforts were under way to abolish this birthright of man on the North American continent also.388 The image of America as the land of the free did not originate with Paine, Williams, and Zubly, however. They all drew on a figure of speech that had been in currency since at least the first half of their century.389

But what practical shape would liberty take in the land of the free? To many it was obvious that the new system of government should be that of a “free republic.” The house of representatives of Massachusetts had asked in May 1776 whether the towns of the colony would support a declaration of independence issued by the Continental Congress. Several replies of town meetings explicitly called for “a Free and Independent Republic” and for “independence and a free republic.”390 Constitutional drafts published anonymously in newspapers also combined the two concepts of liberty and republican government. The Boston Gazette of July 12, 1779, began its suggestions for a constitution by announcing that it would first list “the principles of a free Republican form of Government.” The New-York Journal wrote in June 1776: “It is proposed that we should form into a free popular Government.”391 The delegates of Mecklenburg County in North Carolina were instructed by their electorate to “endeavor to establish a free government under the authority of the people.”392 The Massachusetts constitutional convention of 1779 resolved unanimously that “the government to be framed by this convention shall be a Free Republic.”393

The close combination of liberty and republican government was prompted by the fear that popular government threatened to degenerate either into “mobocracy” or “aristocracy.” The half-literate anonymous pamphlet with the programmatic title The People the Best Governors expressed fears of a republican aristocracy: “There are many very noisy about liberty, but are aiming at nothing more than personal grandeur and power.... The people are now contending for freedom; and would to God they might not only obtain, but likewise keep it in their own hands.” To this unknown author, extending the right to vote and establishing unicameral legislatures were necessary precautions to safeguard liberty.394 On the other hand, fear of disorderly and arbitrary government by the mob was expressed by the delegates of Essex County, Massachusetts. They reminded the authors of the rejected draft of the state constitution that “all republics are not Free.”395

The great challenge the colonial leaders faced was to demonstrate that republican government could protect freedom of speech, religious toleration, and other civil rights at least as effectively as limited monarchy had done in Britain. Loyalists and European skeptics doubted that republican government would be as tolerant as the balanced British system had been.



ENGLISH LIBERTIES AND THE DEBATE ON COLONIAL GOVERNMENT AND INDEPENDENCE

Ever since the revolution of 1688, not only English patriots but also many political commentators in Europe looked upon the English constitution as the freest in the world, and well into the year 1776 numerous articles and pamphlets in the colonies continued to praise the English constitution because it protected freedom better than any other.396 The opponents of independence exploited this assumption for their own use and argued that freedom would be lost under an independent American regime. The removal of the constraints imposed by the British constitutional tradition would result in domination by the capricious will of the people. The main reply to Paine’s critique of the British constitution, therefore, was the assertion that for all its defects this constitution effectively guaranteed the liberty of a British subject. Moreover, it was pointed out, the republican experiment in England in the seventeenth century had utterly failed. One “Cato,” for example, writing in the Pennsylvania Packet in 1776, cited Montesquieu’s definition of political liberty—“that tranquillity or peace of mind arising from the opinion each person has of his safety”—and doubted that a government without a king could guarantee this kind of security. Paine himself, Cato reminded his readers, had called the House of Commons “the new Republican materials” of the English system, yet the colonists complained bitterly of its policies. This fact, Cato concluded, ought to teach the colonists that unbalanced republican government could easily become a source of tyranny rather than the guardian of liberty.397 Another loyalist asserted that limited monarchy was still most conducive to liberty, even if an occasional “crackbrained zealot for democracy” failed to understand that truth. Still another, using Holland as an example, claimed that the citizens of a republic could lose their freedom more quickly than the subjects of a constitutionally limited monarch; for despite the blood shed in the struggle for freedom there, the people of Holland now no longer enjoyed liberty. This same view of the English constitution was reflected in appeals to the colonists to support the king’s troops because the Redcoats were fighting for “British Liberties.”398

But the debates among the colonists incorporated more than the traditional Whig argument that the separation of powers and the interdependence of crown, lords, and commons guaranteed freedom. The colonists also drew on the English radical Whigs’ denunciation of the growing discrepancy between constitutional theory and political practice. From the radicals’ point of view the concentration of power in the hands of the king and his ministers and the increasing corruption of the members of Parliament had already resulted in the erosion of liberty in England. Trenchard and Gordon’s Cato’s Letters, that most powerful expression of radical Whig thinking in the 1720s, parts of which were repeatedly reprinted in colonial newspapers, argued that those in power always strive to increase that power and that a people must remain constantly vigilant to preserve its freedom against this incessant political greed. The English system, Trenchard and Gordon conceded, was a free government because there were “Checks and Restraints appointed and expressed in the Constitution itself.”399 But they demanded more than constitutional limitation of governmental powers. They claimed a “natural right” of the individual to liberty; liberty defined comprehensively as “the Power which every Man has over his own Actions, and his Right to enjoy the Fruits of his Labour, Art, and Industry, as far as by it he hurts not the Society, or any Members of it, by taking from any Member, or by hindering him from enjoying what he himself enjoys.” Trenchard and Gordon’s broad understanding of liberty included “the Right of every Man to pursue the natural, reasonable, and religious Dictates of his own Mind; to think what he will, and act as he thinks, provided he acts not to the Prejudice of another.”400

A generation later, writers like Joseph Priestley and Richard Price, who were heirs to the radical tradition of Trenchard and Gordon, expanded the concept of liberty by adding to the conventional idea of “civil liberty” that of “political liberty.” Priestley defined the former as “that power over their own actions, which the members of the state reserve to themselves and which their officers must not infringe,” and as “the right [a man] has to be exempt from the control of the society, or its agents; that is, the power he has of providing for his own advantage and happiness.” Every individual, Priestley claimed, was entitled to a certain area of privacy where he was safe from the interference not only of the government but of his fellow subjects. But in addition, there was the more active kind of freedom, political liberty, which he defined as the possibility “of arriving at public offices; or at least, of having votes in the nomination of those who fill them.” Political liberty, Priestley said, could therefore also be called “the right of magistracy,” and it included the chance for any member of the state “to have his private opinion or judgment become that of the public, and thereby control the actions of others.” Men who are by their birth or fortune excluded from public offices, or from voting for persons to fill them, may enjoy civil liberty, but no political liberty because they have “no share in the government.”401

After the outbreak of the War of Independence, Priestley’s political ally Richard Price, in a pamphlet that went through at least ten printings in London in 1776 and was immediately reprinted in Philadelphia, New York, and Boston, also emphasized the active element in the four types of liberty that he distinguished. In physical as well as in moral, religious, and civil liberty, “there is one general idea, that runs through them all,” he wrote, “the idea of Self-direction or Self-government:”402

These English critics of the ruling Whig factions were often more articulate and daring than their colonial counterparts, and we have to take their political language into account when we try to comprehend the thinking of the authors of the American constitutional documents of 1776. It seems quite probable that their usage at least contributed to the colonists’ abandonment of the language of feudal constitutional law, which spoke of “Liberties, Privileges, Franchises, and Immunities,” and their subsequent adoption of the more modern concept of political liberty as the right to self-direction.403



LIBERTY AND LIBERTIES IN THE STATE CONSTITUTIONS

The Declaration of Independence and several of the American bills of rights proclaimed liberty to be a “right” of every man. “All men are by nature equally free and independent,” read the classic statement in the first of them, the Virginia bill of rights. They “have certain inherent rights, of which, . . . they cannot, by any compact, deprive or divest their posterity; namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.”404 In contrast to the Declaration of Independence, this formulation did not invoke a divine source of this right but rested its claim on secular natural law and social contract thinking. Pennsylvania adopted Virginia’s draft after making a few editorial changes.405 Delaware’s declaration of rights did not speak of all men but only of “every Member of Society” who has a right to be protected in the enjoyment of “Life, Liberty and Property.” In the article guaranteeing trial by jury as “one of the greatest Securities of the Lives, Liberties and Estates of the People,” the same document used the plural version of the concept, which was more familiar to lawyers trained in English medieval constitutional law.406 The medieval form clearly had changed its content and had come to be used interchangeably with the more abstract singular modern version of individual liberty. This fact is also illustrated by the Massachusetts bill of rights, drafted by as thorough a scholar of English constitutional law as John Adams. Without invoking divine authority, he declared as one of the “natural, essential, and unalienable rights” of all men “the right of enjoying and defending their lives and liberties.” But in the clause that guaranteed an independent judiciary Adams used the classical Lockean triad in the singular version of “life, liberty, property.”407

The active component of the modern concept of liberty as political self-determination found clear expression in the Maryland bill of rights and in that of Delaware, which declared that “the Right in the People to participate in the Legislature, is the Foundation of Liberty and of all free Government.”408

The practical potential of these statements of principle was not lost on their authors and other contemporaries. We know of opposition to the liberty clause in the convention that drafted the Virginia bill of rights.409 And ex-governor Hutchinson of Massachusetts, suffering an exile’s fate in London, pounced on the liberty clause of the Declaration of Independence in order to show up the inconsistencies of the revolutionaries. In a pamphlet published in London he asked the representatives of the slave states in the Continental Congress how they reconciled this confession of political belief with the continuation of slaveholding.410 In America itself opponents of slavery also made full use of the liberty clauses in their rhetoric, but only the Vermont constitution drew the practical conclusion from these express principles and went ahead to outlaw slavery.411

Other specific liberties protected by the first constitutions, in addition to the previously mentioned trial by jury and the right to elect representatives, were freedom of the press and freedom of religion.412 It would be wrong, however, to count the separation of state and church as one of the achievements of 1776. An important step was taken in that after 1776 the freedom to exercise one’s religion in private was constitutionally guaranteed. But it was not until later decades that this tolerance was transformed into such concrete measures as the abolition of universal taxes for the support of state churches and the permission for non-Protestant religious groups to worship in public, and that a number of other detailed enactments were passed truly disestablishing state churches and finally achieving a genuine separation of civil and religious authority. The prohibition of religious tests in the Federal Constitution of 1787 referred only to federal offices. In most states, oaths of office for public officials continued well into the nineteenth century to include various religious clauses that automatically prevented non-Protestants from holding public office.413



LIBERTY AND LAW

The founding generation’s understanding of liberty was by no means dominated by the potential of the concept to compel change and to inspire reforms such as an expansion of popular participation in the political process. The innovative impulse was balanced by a concern for order and stability. When the new leaders began curbing the plebiscitarian element, they found themselves in a situation similar to that of most leaders of political revolutions, that is, attempting to call a halt to the process of rapid change and violence without at the same time betraying the origins of the movement that put them in power. The American leaders justified this cessation by pointing out that under the new republican governments the laws were clearly of the people’s own making and therefore only by obeying them could the people find true liberty. They were “free not from the law, but by the law.”414 Or, in the words of the constitutional convention of Massachusetts, “It is of the essence of a free republic, that the people be governed by Fixed Laws Of Their Own Making.”415

The interdependence of liberty and law was a strong element in Anglo-American constitutionalism that the colonial leaders saw no reason to give up. For several generations liberty had been contrasted with licentiousness in English political debate. In addition, defenders of republican government had frequently defined its essential characteristic as “the rule of law” or imperium legum non hominum, rather than as the mere absence of a king.416 In Europe, the phrase had come to be used as a major argument against the arbitrariness of absolutist government; in America it soon was in use as a standard argument against the arbitrariness of the new ruler, the majority of voters. The Massachusetts bill of rights perfectly expressed the new function of the ancient formula when it equated “government of laws” with the separation of powers and thereby with the rejection of an all-powerful one-chamber legislature.417

The rule of law, and with it the great powers of an independent judiciary, thus became from the very beginning a countervailing power to the plebiscitarian component in the American system of republican government. Its effectiveness in this role was strikingly illustrated in February 1776 when popular demands for relief measures to help the indebted farmers in western Massachusetts and the Connecticut River valley were parodied in the Connecticut Journal To discredit calls for the postponement of court trials and for the suspension of imprisonment of farmers for debt, the newspaper published a mock resolution that proclaimed in stilted language that in future debts would be paid “by inclination” only and that from now on liberty meant “liberty without law.”418



LIBERTY AND PROPERTY

The linking of liberty and property, long taken for granted, began to break down during the American Revolution. Before the Declaration of Independence, political rhetoric had combined the two catchwords in a single appeal: England threatened the colonists’ liberty and property to the same degree. One could not exist without the other. If property were not secure, freedom could not exist. But debate on the new constitutions brought into the open the inherent conflict between these two values. Locke’s triad of life, liberty, and property seemed increasingly problematic, and even the modified version of it in the Declaration of Independence—life, liberty, and the pursuit of happiness—could not disguise this conflict.

The increasing awareness of the tensions between the ideal of political liberty and the ideal of fully protected private property can easily be recognized in the rhetoric of the Revolutionary period. Gouverneur Morris, the outspoken representative of New York’s social and political elite, provides a remarkable example in his speech on government before the provincial congress of his state in 1776 or early 1777. He exposed as unrealistic and naive the belief that “political liberty” was compatible with the social conditions necessary for the development of commerce. Morris rejected Rousseauistic dreams of “natural liberty.” Members of civilized society could demand no more than “political liberty,” i.e., the right to approve or disapprove by voting on governmental measures. And even perfect political liberty was impossible because that could exist only where all laws were agreed to by everybody who would be affected by them. History showed how unrealistic this view was. The liberum veto of the Polish aristocracy, for example, had not created a free state, and, in any case, nine-tenths of the Polish population was not included. Morris did not think the English constitution guaranteed political freedom either anymore, because it had become a matter of chance whether king, lords, and commons paid any attention to the approval or disapproval of those affected by their laws. Morris therefore regarded political liberty in the strict sense as impracticable in any advanced society. Perhaps the Mohawk and Oneida tribes could still sit down together around their campfires, but the Confederation of the Six Nations had to submit to the decisions reached by the majority of the sachems.

Perfect political liberty also conflicted directly with the necessities of commerce, Morris argued:


Where political Liberty is in Excess Property must be insecure and where Property is not secured Society cannot advance.... The most rapid advances in the State of Society are produced by Commerce.... Commerce once begun is from its own Nature progressive. It may be crippled or destroyed not fixed. It requires not only the perfect Security of Property but perfect good faith.... If the public be in Debt to an Individual political Liberty enables a Majority to cancel the Obligation, but the Spirit of Commerce exacts punctual Payment. In a Despotism everything must bend to the Prince. He can seize the Property of his Subject but the spirit of Commerce requires that Property be sacred. It requires also that every Citizen have the Right freely to use his Property.



Developing this latter assumption, Morris concluded that political liberty should exist only to the extent that it did not infringe upon civil liberty, i.e., the “civil or social Right” of each citizen to dispose of his property. Political liberty could serve to protect civil liberty, but it should only be a means to that end. If the freedom to dispose of one’s property is cramped by the principle of political liberty, then the end has been sacrificed to the means. Devices such as the separation of powers and the system of mutual checks and balances of organs of government, Morris argued, are necessary to prevent political liberty from destroying itself. Morris shared with Adam Smith the belief that unimpeded commerce is the spring of civilization and progress; going beyond Smith, he perceived a new variant of government interference in America, that of an all-powerful popular government.419

Morris was better known for bluntness than for originality as a political thinker, and it is likely that he articulated a fear that was widely felt among the commerce-oriented merchants, farmers, and land speculators whom the politics of the Revolution and the war itself had made acutely aware of their dependence on the behavior of the general population. To these groups, freedom of commerce and property rights were not subordinate to the revolutionary ideal of political liberty but were of equal, and in case of conflict probably of greater, value.

The tension between property rights and political liberty also became apparent in the controversies over equal representation, i.e., in the struggle of newly settled areas to gain seats in the state legislatures. Basing the distribution of seats on the amount of property taxes collected in a town or county was rejected by the poorer regions with the argument: “Taxation only respects property, without regard to the liberties of a person; and if representation should be wholly limited by that, the man who owns six times as much as another would consequently have six times the power, though their natural right to freedom is the same.”420 This issue was sometimes moderated by the compromise of having one legislative chamber represent property and another represent people. But in this way the conflict between the ideals of liberty and property rights was not resolved, only institutionalized.

It would be quite wrong, however, to overemphasize the divisive function of the ideal of liberty after the Revolution. Under the banner of “liberty” Americans of all classes united to conquer the continent. Liberty to them was above all the freedom to take possession of the American continent in their own way and to their own—not to a European power’s—advantage, and liberty soon evolved into an incantation of future prosperity and expansion.







CHAPTER VIII

Equality

Superior degrees of industry and capacity, and above all, commerce, have introduced inequality of property among us, and these have introduced natural distinctions of rank in Pennsylvania, as certain and general as the artificial distinctions of men in Europe.

—“LUDLOW,” Pennsylvania Journal, MAY 28, 1777



The Revolutionary convention that adopted Virginia’s bill of rights on June 12, 1776, declared: “All men are by nature equally free and independent.” And on July 4, 1776, when the Continental Congress in Philadelphia announced the end of colonial status for thirteen English colonies, it proclaimed: “All men are created equal.” Nonetheless, eleven years later George Mason, who wrote the sentence just cited from the Virginia bill of rights, was the owner of 118 slaves. Thomas Jefferson, author of the Declaration of Independence, owned 149. George Washington, already glorified as the victorious commander-in-chief in the War of Independence and, like Mason and Jefferson, a citizen of Virginia, owned 390 slaves.421 Moreover, the new state constitutions codified suffrage laws that made the right to vote dependent an wealth, and they denied the vote to large numbers of white males because of church affiliation.

The contrast between rhetoric and reality prompts us to ask what moved the leadership of 1776, to which Mason, Jefferson, and Washington belonged, to espouse the postulate of equality so deliberately and vigorously. Even if we wanted to depict the leading American whigs as rapacious, power hungry, hypocritical bourgeois, we would still have to explain why they chose these words rather than some other political rhetoric to disguise their true motives and interests. Why did they choose to emphasize the postulate of equality in the new nation’s canon of values and thus provide their political opponents with an argument that would soon be turned against them? To say that the founding fathers’ espousal of equality did not amount to an advocacy of “social leveling,” although it expressed their conflicting feelings toward this “beautiful but ambiguous ideal” describes the conflict between word and deed, but hardly offers an explanation for it.422 How did the postulate of equality acquire its status as one of the most significant articles of belief formulated in 1776?

EQUALITY IN THE EMPIRE

Between 1763 and 1776 the political leadership in the colonies adopted the postulate of equality as part of its active vocabulary because it provided a most effective argument for justifying resistance to colonial rule. They could make good use of the postulate because in 1688 the English Whigs had adopted the concepts of a social contract and of a contract between ruler and subjects, and as part of it the principle of equality had become part of English constitutional theory. Social contract thinking implicitly repudiated the existence of second-class citizens under the name of colonists. If all citizens voluntarily joined society with the same need for protection, then it was unjust that some citizens claimed more rights than others once the contract was closed. Even though Locke did not explicitly call for the full realization of equality—he did not demand, for example, any more than the Levellers did, that everyone have the right to vote—the postulate of equality was inherent in the logic of social contract thinking. As one of its basic elements, it could not be ignored for long.423

As early as 1762, in the last year of the war that France and England fought over colonial territories in North America, James Otis, a prominent lawyer and a member of the Massachusetts legislature, was already publicly arguing along the same lines as the Continental Congress would be twelve years later. The insignificance of the incident that prompted Otis’s statements indicates how strained relations had become between the inhabitants and the colonial administration: the governor of Massachusetts had decided to increase the crew of a warship from six men to twenty-four. Arguing that the governor had frequently acted without consulting the assembly and had thereby incurred additional expenses, the legislature refused to give retroactive approval to the decision. According to the town delegates, the governor was disregarding the fiscal prerogatives of the provincial parliament and had gone a long way toward despotism. The governor in return demanded that the assembly reverse its stand, on the grounds that it contained an insult to the king. The assembly responded that if George III collected taxes or funds resembling taxes without the approval of the parliament, he would be a tyrant like Louis XV. Otis’s pamphlet justified the assembly’s position by fully articulating the premises on which it had built its case:



	God made all men naturally equal.

	The ideas of earthly superiority, preheminence and grandeur are educational, at least acquired, not innate.

	Kings were (and plantation Governor’s should be) made for the good of the people, and not the people for them.

	No government has a right to make hobby horses, asses and slaves of the subject, nature having made sufficient of the two former, for all the lawful purposes of man, from the harmless peasant in the field, to the most refined politician in the cabinet; but none of the last, which infallibly proves they are unnecessary.

	Tho’ most governments are de facto arbitrary, and consequently the curse and scandal of human nature; yet none are de jure arbitrary.424



Otis buttressed his argument with long quotations from Locke’s Second Treatise of Government and concluded that legitimate government can originate only with the consent of a free people. He also anticipated objections from the governor’s followers: “It is possible there are a few, and I desire to thank God there is no reason to think there are many among us, that can’t bear the name of Liberty and Property, much less that the things signified by those terms, should be enjoyed by the vulgar. These may be inclined to brand some of the principles advanced in the vindication of the house, with the odious epithets seditious and levelling.”425 Otis’s words revealed with unusual clarity the linking of “sedition,” or resistance against colonial rule, with differences of opinion among the colonists about the share that the lower classes should have in political freedom and in property. Colonial whig leaders like Otis did not call for more social equality. But they observed with some complacency the degree to which property had come to be distributed in North America, and they pointed out that in the colonies the claim of the common man to freedom and property was more widely recognized than in Britain.

Otis’s explanation of the assembly’s political beliefs clearly indicates the fundamental position the colonists gave the postulate of equality. It comes first on his list for the same reason that it would be listed first in the Declaration of Independence. Its function is the same in both cases: the inhabitants of the colonies insisted on equality with the inhabitants of the home country and, indeed, all Europeans. “The colonists, being men, have a right to be considered as equally entitled to all the rights of nature with the Europeans,” Otis declared during the Stamp Act crisis. At the same time, however, Otis cautioned against applying the principle of equality in domestic politics. He thought “equality and the power of the whole,” taken as principles for the organization of government, were as dangerous as oligarchy or monarchy. In his view, only a very small society could base its form of government on one of these “simple” principles. A larger society would have to introduce some mixed form containing elements of all three.426

The anticolonial function of the postulate of equality was still more evident in a pamphlet Richard Bland published in 1766 opposing the Stamp Act. Bland, a long-standing member of the Virginia House of Burgesses, emphasized that the English colonies in North America were not conquered territories whose inhabitants could be dominated by the victor according to the rules of war and forced to pay tribute. English citizens had settled the colonies in full possession of their civil rights.427 Bland therefore rejected restrictive commercial and shipping laws because they discriminated against merchants in the colonies and thus “constituted an unnatural Difference between Men under the same Allegiance, born equally free, and entitled to the same civil Rights.” Bland turned to his own purpose an argument that British Secretary of the Treasury Thomas Whately had recently used in defense of the Stamp Act. If it were true, as Whately had said, that the colonists were not a separate people, then there could be no discriminatory laws for them: “If ‘the British Empire in Europe and in America is the same Power,’ if the ‘Subjects in both are the same People, and all equally participate in the Adversity and Prosperity of the Whole,’ what Distinctions can the Difference of their Situations make, and why is this Distinction made between them?”428 Also writing in support of resistance to the Stamp Act was John Adams, a young lawyer and fledgling politician, who said in the Boston Gazette that the English constitution was the freest in the world. It was based, he claimed, on the principle that not the king nor the aristocracy nor the wealthy had inherited the world or had the right to exploit the rest. According to the inviolable laws of God and of nature, the lowliest people have the same right to air, nourishment, and clothing that any other people have: “All men are born equal; and the drift of the British constitution is to preserve as much of this equality as is compatible with the people’s security against foreign invasions and domestic usurpation.”429 Adams’s view was shared by physician Joseph Warren, who attributed the violent rejection of the Stamp Act to the broad distribution of property in America, “in consequence of which... influence and authority must be nearly equal, and every man will think himself deeply interested in the support of public liberty.” American society, Warren thought, was quite different from feudal Europe:


In many old countries... in a long course of years, some particular families have been able to acquire a very large share of property, from which must arise a kind of aristocracy: that is, the power and authority of some persons or families is exercised in proportion to the decrease of the independence and property of the people in general. Had America been prepared in this manner for the Stamp Act, it might perhaps have met with a more favorable reception; but it is absurd to attempt to impose so cruel a yoke on a people who are so near to the state of original equality.430



Warren thus countered the European idea of an inferior colonial status with the colonists’ pride in a society still close to the state of nature, a society of the free and relatively equal.

Ten years before the Declaration of Independence the colonists were effectively using the postulate of equality in their defense of self-government within the empire. Soon, their claim to have been born free and equal and to be entitled to the same civil rights as inhabitants of the home country logically led them to demand that the colonial assemblies be recognized as equals of the parliament in Westminster, subordinate only to the king as head of state.431 In a pamphlet published in 1774 and obviously intended to influence the deliberations of the Continental Congress, the logical deduction from the principle of equality to colonial self-government was once more convincingly spelled out. The sovereignty of Parliament, James Wilson argued, was only a means to an end. Since “all men are, by nature, equal and free,” all lawful government is founded on the consent of those who are subject to it. And since the consent is usually given in expectation of increased happiness the consequence is that the happiness of the society is the first law of every government. Applied to the current political situation, this could lead Wilson to only one conclusion: “The commons of Great Britain have no dominion over their equals and fellow subjects in America: they can confer no right to their delegates to bind those equals and fellow subjects by laws.“432

Supporters of Parliament rejected this claim as an expression of rebel arrogance. The anonymous pamphlet Americans against Liberty, published in London probably after the outbreak of hostilities in 1775, responded to the colonists’ ideas of many parliaments within one empire by asserting that in an orderly state there could not be two or more legislatures, all with equal competence. In the English constitution, the pamphlet continued, the king and the upper and lower houses of Parliament were the undisputed authorities for the whole empire. “Every Member of our Empire is born under this Controul, must live subject to it while he is a Member, and is protected by it as such; whether he reside in Europe, Asia, Africa, or America.” It was therefore impossible to grant the colonists their demand for “a Parity of Power with the Parent-State.” By definition, “Colonies never enjoyed and cannot, as Colonies, enjoy any such Privilege or Emancipation.” 433 Colonial advocates of Parliament’s point of view occasionally accused the American whig leaders of using the postulate of equality to stir up the people. In December 1774, for instance, Massachusetts lawyer and supporter of the crown Daniel Leonard condemned the First Continental Congress for inciting to rebellion because they had tried to convince the people “that all men by nature are equal,” that kings are servants of the people, and that the people can reclaim delegated power if they feel oppressed by it.434 John Adams responded to Leonard, contending that the colonists’ views did not constitute any new revolutionary doctrine but were merely a reiteration of the “revolution principles” of 1688. Adams insisted that such principles had been propounded by Aristotle, Plato, Livy, Cicero, Harrington, Sidney, and Locke and were based on nature and reason.435 He glossed over the fact, of course, that parliamentary sovereignty had also been one of the principles of 1688.

More radical and consistent than most loyalists was Anglican minister Jonathan Boucher of Annapolis. In a sermon delivered in the summer of 1775, he rejected the theory of social contract and, along with it, the principle of equality. The claim that legitimate government derived solely from the consent of the governed, Boucher asserted, was based on the view, as popular as it was false, “that the whole human race is born equal; and that no man is naturally inferior, or, in any respect, subjected to another; and that he can be made subject to another only by his own consent.” The obvious inequality of men justified government without the consent of the governed. Boucher’s basic premise was God’s command that men should live in society. It was inconceivable that sinful men could live in harmony without government, and government was impossible without subordination. The theory of social contract in no way resolved the inherent conflict between the principle of equality and the necessities of government. The contract between ruler and subjects inevitably results in inequality. How could the principle of equality be applied, Boucher asked, in deciding who should give up some of his rights and who should acquire new rights in the form of governmental power? Establishing government necessarily meant institutionalizing inequality. Temporary delegation of governmental power among equals, Boucher thought, was too frail a foundation for stable government; it was bound to lead to permanent revolution and chaos.

Boucher, who was not only a loyalist but an archtory as well, offered in place of the social contract a theory of the “patriarchical origin of government” and explicitly embraced Robert Filmer’s principles: just government followed from the principles of family life, and the obligation to honor and obey the king and all those who acted in his name was implicit in the Fifth Commandment. According to Christian doctrine, Boucher argued, the sinfulness and weakness of man had made the authority of one man over another necessary and had put a permanent end to the paradisiacal state of equality.436

All the advocates of colonial rule, whether they were loyal whigs or extreme tories like Boucher and whether they appealed to the principle of parliamentary sovereignty or to rule by the grace of God, were united by their rejection of the colonists’ claim to equality with the inhabitants of Britain.



EQUALITY IN THE DECLARATION OF INDEPENDENCE

From 1774 to 1776 numerous writers reiterated the colonists’ demand for equality, and the Continental Congress did so in several public proclamations. All of them limited the application of the principle of equality to justifying the rejection of parliamentary supremacy over the colonies. Even Thomas Paine, who came closest to being an Anglo-American Rousseau, did not apply the postulate of equality to social conditions and political rights within the colonies.

Paine’s plea for independence had such great force because he broke with the conventional wisdom that the colonists could enjoy life, liberty, and property best under the British constitution and within the empire. Equality was the basic premise of his rejection of the English constitution and his critique of monarchy. In accordance with the theory of social contract, Paine argued that men are originally equal, but he was aiming specifically at the institution of monarchy. The only distinctions in nature are “male” and “female,” he said, and “good” and “evil” are theological distinctions. The difference between “rich” and “poor” can be explained. But the division of human beings into “Kings” and “Subjects” is without any natural or religious justification. Only this kind of inequality was the focus of Paine’s agitation in January 1776.437

The similar purposes of the declarations issued by the Continental Congress imposed a similarity of form and argumentation on them. Two important milestones on the way to the Declaration of Independence were the resolves of the First Continental Congress, dated October 14, 1774, and the next Congress’s “Declaration of the Causes and Necessity of Taking Up Arms,” dated July 6, 1775. A comparison of the initial paragraphs of these documents, along with the first article of the Virginia Declaration of Rights, will show how the proposition “all men are created equal” came to be incorporated into the Declaration of Independence. Speculating about this statement outside of this context inevitably leads to false praise or unfounded accusations.438

Declaration and Resolves of the First Continental Congress, October 14, 1774

[1] Whereas, since the close of the last war, the British parliament, claiming a power of right to bind the people of America by statute in all cases whatsoever, hath, in some acts expressly imposed taxes on them ... [we] declare, [2] That the inhabitants of the English Colonies in North America, by the immutable laws of nature, the principles of the English constitution, and the several charters or compacts, have the following Rights:

1. That they are entitled to life, liberty, and property, and they have never ceded to any sovereign power whatever, a right to dispose of either without their consent. 2. That our ancestors, who first settled these colonies, were at the time of their emigration from the mother country, entitled to all the rights, liberties, and immunities of free and natural-born subjects within the realm of England. 3. That by such emigration they by no means forfeited, surrendered, or lost any of those rights. . . . 4. That the foundation of English liberty, and of all free government, is a right in the people to participate in their legislative council.



Declaration of the Causes and Necessity of Taking Up Arms, July 6, 1775

[1] If it was possible for men, who exercise their reason to believe, that the divine Author of our existence intended a part of the human race to hold an absolute property in, and an unbounded power over others, marked out by his infinite goodness and wisdom, as the objects of a legal domination never rightfully resistible, however severe and oppressive, the inhabitants of these colonies might at least require from the parliament of Great-Britain some evidence, that this dreadful authority over them, has been granted to that body. [2] But a reverence for our great Creator, principles of humanity, and the dictates of common sense, must convince all those who reflect upon the subject, that government was instituted to promote the welfare of mankind, and ought to be administered for the attainment of that end.



Virginia Bill of Rights, June 12, 1776

[1] A declaration of rights made by the representatives of the good people of Virginia, assembled in full and free convention; which rights do pertain to them and their posterity, as the basis and foundation of government.

[2] 1. That all men are by nature equally free and independent, and have certain inherent rights, of which, when they enter into a state of society, they cannot by any compact deprive or divest their posterity; namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety. 2. That all power is vested in, and consequently derived from, the people.



Declaration of Independence, July 4, 1776

[1] When in the Course of human events, it becomes necessary for one people to dissolve the political bands which have connected them with another, and to assume among the Powers of the earth, the separate and equal station to which the Laws of Nature and of Nature’s God entitle them, a decent respect to the opinions of mankind requires that they should declare the causes which impel them to the separation.

[2] We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness. That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed.



The progression of thought from the first to the second paragraph in all four declarations is the same. In the first paragraph, the colonists’ right to self-government or the presumptuousness of Parliament’s claim to dominance over the colonies is ascertained. In the second, the theory of contract is used to justify the colonists’ position. In the Declaration of Independence, the postulate of equality appears between these two sections in the position that the logic of the social contract naturally provides for it. The Declaration was, above all else, the formal announcement of the whig leadership’s determination to combat, with all available means, England’s claim to supremacy over the colonies. Basing their reasoning on the premises of social contract thinking, they asserted that colonists had the same rights as all others, since all men were created equal.439



EQUALITY CLAUSES IN THE BILLS OF RIGHTS

The principle of equality was included in three of the early bills of rights because it had become so essential to the legitimacy of any government that in the end it could not be kept out of the discussions of domestic political organization.

When George Mason, who owned a plantation of five thousand acres and enough slaves to work it, wrote the draft of the Virginia bill of rights that the convention adopted with only minor changes on June 12, 1776, he certainly did not intend to call for the abolition of slavery or to initiate a movement for social reform. Public debate on the bill and debate within the convention are only sparsely documented, but what records we have show clearly that some members of the convention recognized and rejected the domestic implications of an explicit acknowledgment of the principle of equality.440 After four days of debate, the first article had still not been agreed upon. One member of the convention singled out the reason for this delay: “A certain set of aristocrats, for we have such monsters here, finding that their execrable system cannot be reared on such foundations, have to this time kept us at bay on the first line, which declares all men to be born equally free and independent. A number of absurd or unmeaning alterations have been proposed. The words as they stand are approved by a very great majority, yet by a thousand masterly fetches and stratagems the business has been so delayed that the first clause stands yet unassented to by the Convention.“441 The majority that finally passed the Virginia bill of rights was not made up of American levelers but of members of a socially and politically dominant class that felt secure enough to be able to afford the open avowal of the revolutionary principle.

Of the six states that passed bills of rights between 1776 and 1780, only two others (and the territory of Vermont) followed Virginia’s example. Pennsylvania’s article on equality used almost the same words as Virginia’s. When Massachusetts formulated its clause in 1780, it drew on the models provided by Virginia, Pennsylvania, and the Declaration of Independence. John Adams, who wrote the draft of the bill, suggested that the key phrase read “equally free and independent.” But the constitutional convention decided to follow the wording of the Declaration of Independence more closely and declared, “All men are born free and equal.” No one seemed to feel that there was any significant difference between “equally free and independent” and “free and equal.” One could argue, of course, that all inmates of a prison are “equally free and independent” and that the formulation Massachusetts chose is less ambiguous. But in the discussions at the time these differences in wording do not seem to have aroused any attention.442 The little town of Hardwick, Massachusetts, did, however, propose so controversial a clarification that it never seriously entered into the debate. By a vote of 68 to 10, Hardwick requested the constitutional convention to declare: “All men, whites and blacks, are born free and equal.”443

It remains a matter of speculation why the majority of the states did not formally acknowledge the principle of equality in their first constitutional documents in the years following Independence. The clause on equality in the Declaration of Independence could hardly have been considered sufficient for all states because it did not establish a litigable right.444 It seems likely that the political leaders in the states became increasingly aware of the potential consequences for domestic politics that such a declaration of principle would have. The majority of them were no doubt reluctant to hasten such an unsettling development.



EDUCATION AND PROPERTY AS FACTORS OF INEQUALITY

After the Declaration of Independence, equality appears to have received less emphasis in the political rhetoric of the whig leaders, but a minority soon began to protest against its violation in the first state constitutions and in legislation. The reform demands of this minority signaled the end of traditional respect for social superiors and the beginning of what would become majority opinion after 1820, at least in the area of suffrage. Three weeks after the Declaration of Independence, an anonymous writer in the Pennsylvania Evening Post pointed out:


Although it is granted on all hands, that all power originates from the people, yet it is plain that in those colonies where the government has from the beginning, been in the hands of a very few rich men, the ideas of government both in the minds of those rich men, and of the common people, are rather aristocratical than popular. The rich having been used to govern, seem to think it is their right; and the poorer commonalty, having hitherto had little or no hand in government, seem to think it does not belong to them to have any.445



The debates over the first constitutional drafts reveal an initial drift away from this attitude that was characteristic of a “deferential society.” 446 In these debates a minority, challenged by the discrepancy between the facts of American life and the postulate of equality that had just been solemnly proclaimed, demanded reforms.

The superior education of local elites accounted for the deference granted them, and when education came under attack as a factor in inequality, this deference began to be eroded. Whig leaders like George Mason, John Adams, and Thomas Jefferson were convinced that the educated elite should have a decisive influence in public affairs. They warned against unqualified acceptance of the maxim vox populi vox dei. Anyone who took this maxim literally, an assembly of whigs from Essex County, Massachusetts, declared, was foolish and arrogant. They granted in principle that the common people were capable of pursuing their own happiness. But in order to do so in fact, they would have to be sufficiently well informed. It was regrettable but true, particularly for such public acts as framing a constitution, that the majority of the people had neither the time nor the means to obtain the necessary information. Only among “gentlemen of education, fortune and leisure,” were the necessary knowledge, intelligence, and character to be found.447 The leading role this elite assumed was thereby justified, and radical implications of the postulate of equality for political participation were rejected. The assumption that men of property, leisure, and education should hold more political power than the rest of the population had long been an established element in the ideology of majority Whigs in England, and it continued to strike many American patriots as logical and natural even after 1776.

In the course of the conflict with England, those who favored granting a political voice to broader segments of the population countered the elitist view with increasing conviction. They affirmed that common sense was sufficient qualification for the exercise of political power. The political consciousness of the mechanics and small merchants of Philadelphia, for example, seems to have grown considerably following the successful American resistance to the Townshend Acts.448 In September 1770, a group of mechanics, protesting against the traditional dominance of a few merchant families in Philadelphia, announced that they were no longer willing to leave it to “a certain company of leading men to nominate persons and settle the ticket for assemblymen, commissioners, assessors, etc., without even permitting the affirmative or negative voice of a mechanic to interfere.” “Have we not an equal right of electing or being elected?” the mechanics asked. “Are there no ingenious, cool, sensible men well acquainted with the Constitution and lovers of their country among the Tradesmen and Mechanics?”449 The same argument was held up to opponents of independence in the spring of 1776. An author who had doubted that the majority of the colonists were capable of self-government and who had warned against giving up the moderate English constitution in favor of a republic was asked in the Pennsylvania Packet: “Do not mechanicks and farmers constitute ninety-nine out of a hundred of the people of America? If these, by their occupations, are to be excluded from having any share in the choice of their rulers, or forms of government, would it not be best to acknowledge the jurisdiction of the British Parliament, which is composed entirely of Gentlemen? ... Is not one half of the property in the city of Philadelphia owned by men who wear Leathern Aprons? ... Does not the other half belong to men whose fathers or grandfathers wore Leathern Aprons?”450 This same newly acquired self-confidence led the Committee of Mechanics of New York to call for a referendum on New York’s constitution. The mechanics admitted that not every citizen could draft a constitution, but they were convinced that every citizen could judge one. “That share of common sense,” they claimed, “which the Almighty has bountifully distributed amongst mankind in general, is sufficient to quicken every one’s feeling, and enable him to judge rightly, what advantages he is likely to enjoy or be deprived of, under any Constitution proposed to him.”451

One direct consequence of increased self-confidence among the “middle class of men” was the decision against a bicameral legislature in Pennsylvania. The group of reformers that overthrew the colonial legislature of Pennsylvania in the summer of 1776 broke with the principle of checks and balances in the English constitution and, in September, adopted a constitution with a unicameral legislature and an executive committee. They defended this experiment by citing the equality already prevailing among all citizens. They claimed that the balance of power between king, upper house, and lower house, much praised for the stability it provided, could only exist in a society made up of clearly distinguishable classes; and they reminded the “gentry” who were displeased with their unicameral legislature that Montesquieu had said that equality is the soul of a republic.452 A senatorial chamber, they maintained, would only encourage the formation of an aristocracy; it would become a gathering place for the ambitious, an assembly of the “better sort.”453

The opponents of Pennsylvania’s constitutional experiment answered that the unicameral legislature, the lack of an independent executive, suffrage for all taxpayers, and the election of justices of the peace by the voters of their districts presupposed a social condition that did not exist: “perfect equality, and an equal distribution of property, wisdom and virtue, among the inhabitants.” Benjamin Rush, the Philadelphia doctor and political ally of John Adams who voiced this opinion in 1777, denied that there was only one social class in America. To be sure, no artificial distinction was made between “noblemen” and “commoners,” but there were distinctions resulting from differences in diligence and capability. Commerce had produced an unequal distribution of property, and in Pennsylvania there were marks of class that were as obvious and generally recognized as the artificial distinctions upheld by Europeans. From experience he knew that “the rich have always been an over-match for the poor in all contests for power.” There would always be poor people who would sell their votes and rich people who would buy them. Rush therefore thought it only sensible for “men of middling fortunes” to combine their forces in one chamber to defend their interests against the rich. If the second chamber should begin to yearn for honors and hereditary titles, the first chamber would be there to restrain it. For as long as present social conditions prevailed and the mass of voters lacked education and political virtue, Rush was convinced, the educated would have to provide responsible leadership.454

Within a decade Rush’s party gained control in Pennsylvania, and the constitution of 1790 established the kind of tripartite state government with a bicameral legislature that by then had come to be accepted as standard and has since proven to be a permanent feature of American state government.455 But this political victory did not, of course, mean that the political ideas of the victors were also to prevail for centuries to come.



RACE AS A FACTOR OF INEQUALITY

The limitations of the postulate of equality in matters of political and social reform are nowhere more apparent than in the slavery issue. The founding generation was fully aware that racial discrimination and slavery were incompatible with the principles of freedom and equality. But economic and political interests outweighed ideological considerations. The immediate personal interests of the slaveholders were deeply involved in this question, and the politicians in the northern and middle Atlantic colonies were unwilling to weaken colonial resistance against Great Britain or, later, to endanger the Union by pursuing the divisive issue. The cohesion of the newly formed nation clearly had priority over the realization of the postulate of equality.456

Neither the political theory nor the social practice of whites toward blacks changed in any basic way in the years 1764 to 1783. The outbreak of the Seven Years’ War had prompted an upsurge of pacifism and abolitionism among the Quakers.457 And as early as 1764, James Otis had unequivocally stated, in one of the first great justifications for colonial resistance, that enslavement was incompatible with the natural rights of human beings. “The colonists are by the law of nature freeborn, as indeed, [are] all men, white or black.”458 But nineteen years later the Quaker David Cooper recalled the principles of equality and freedom in the Declaration of Independence and asked whether the men who had proclaimed those great truths meant them to apply only to white men, rather than to all men.459

Only minor measures had been taken in the intervening years. The attempt of the Continental Congress to stop the importation of slaves as of December 1, 1774, was ineffective, as was a similar resolution passed on April 6, 1776.460 Jefferson had urged that the Declaration of Independence cite the toleration of the slave trade as one of the king’s violations of his duties as a ruler, but the delegates of South Carolina and Georgia, whose states, in contrast to Virginia, had a great economic interest in continuing the importation of slaves, protested, and the Continental Congress deleted the disputed sentences.461 Delaware, in 1776, was the only state to prohibit the importation of slaves in its constitution.462 In 1778, when the Virginia legislature forbade the importation of slaves to that state, the decision was not based on the equality clause in the Virginia bill of rights but on the desire to have better control over the slave market. This law was not intended as a first step toward the abolition of slavery.463 By 1786, eleven states had, for different reasons, either outlawed the importation of slaves or levied a high tax on it, yet none of the state constitutions ratified between 1776 and 1783 contained prohibitions against slavery. Only the 1777 constitution of the territory of Vermont prohibited slavery.464

The Pennsylvania legislature was first to abolish slavery by law. But even there, where the Quaker influence was strong and where the majority faction of the unicameral legislature was under attack for its democratic innovations, it was impossible to put an immediate and total end to slavery. The 1780 statute gave freedom only to slave children born after the law went into effect, and then only after they turned twenty-eight. The preamble to this law, written by Thomas Paine, made no reference to the equality clause in Pennsylvania’s bill of rights.465 Other northern and middle Atlantic states followed Pennsylvania’s example and drew up similar laws that gradually abolished slavery in the region.466

Events in Massachusetts demonstrate the secondary role of the postulate of equality in the gradual process of emancipation. By the 1830s, leading Massachusetts lawyers agreed that slavery had been abolished in their state sometime before the Constitution of the United States went into effect. But Chief Justice Lemuel Shaw was unable to say in 1836 exactly which legal act had put an end to slavery. It had been, he thought, the recognition of an English court decision of 1772 as part of the common law, or the Declaration of Independence, or the Massachusetts constitution of 1780.467 Some textbooks claim that the bill of rights of 1780 was crucial to the abolition of slavery in Massachusetts, and they cite decisions reached by the supreme court of Massachusetts between 1781 and 1783 as evidence. In fact, however, these decisions make no reference to the bill of rights, and contemporary reactions to them ascribe no particular importance to them as precedents illustrating the incompatibility of slavery with the postulate of equality.468

An attempt by the Massachusetts house of representatives in 1777 to abolish slavery by law was soon dropped out of regard for the feelings of the southern partners in the war. The representatives did not want to act without assurance from the Continental Congress that such a law would not be regarded as an unfriendly gesture toward other states in the Confederation. Even John Adams spoke against the law because he feared the political consequences of offending the southern states.469

The town meetings of Massachusetts, on the other hand, openly discussed the incompatibility of racial discrimination and the principle of equality. Without regard for other states, they called attention to the fact in letters to the legislature, in instructions to their representatives, and later, in instructions to their delegates to the state constitutional convention. The draft of the state constitution presented to the towns in the spring of 1778 contained no bill of rights and withheld the vote from Indians, mulattoes, and blacks. Many towns thereupon demanded a bill of rights and criticized the discriminatory article of the draft. In their arguments they referred less often to equality than to natural law, religious convictions, and the right of a taxpayer to a voice in public affairs.470

The town meeting of Hardwick, for instance, reported that a number of blacks had unsuccessfully petitioned the house of representatives for their freedom. Refusal to grant it violated the law of God and the principle of freedom the state of Massachusetts espoused. A year later, as we have already noted, the same community demanded that the first article in the Declaration of Rights be amended to read: “All men, whites and blacks, are born free and equal.”471 The towns-people of Sutton argued that continued racial discrimination would bring down the wrath of God on Massachusetts and also cited the maxim “No taxation without representation.” Sutton thought it intolerable that blacks, Indians, and mulattoes should be denied the right to vote even though they might well hold property and pay taxes on it. In order to prevent misunderstandings, the town emphasized that no one should be able to vote if he were a public charge or if he owned little or no property. As a compromise Sutton suggested that all adult males who did not fall into this latter category but who had been denied the vote by the old suffrage law be granted half a vote, regardless of race.472 The town of Boothbay could find no justification either in nature or in the Bible for the disgraceful and unchristian treatment of the Africans or for the denial to them of a privilege to which all men were entitled. Boothday thought it equally intolerable that the Indians, the original masters and owners of the land, were excluded from civil rights.473 The town meeting of Blandford demanded that all slaves be freed, that no new ones be imported, and that all taxpaying citizens, regardless of their color, be able to elect representatives.474

A convention of Essex County, however, defended the denial of the vote to blacks, mulattoes, and Indians in the 1778 draft of the constitution. The county convention probably expressed the uneasy feeling and resignation of a majority in the New England states when they said: “Would to God, the situation of America and the tempers of it’s inhabitants were such, that the slave-holder could not be found in the land.”475

The spirited rejection of the discriminatory article by a number of town meetings prompted the authors of the next draft to drop it. Of the extant town meeting resolves on the draft of 1779, only three pursued the issue of slavery.476

The discussion in Massachusetts was surely not typical of the rest of the country. The judges and legislators in the states where most of the blacks lived rejected both in theory and practice any application of the postulate of equality of blacks and Indians in general and to slaves in particular. They refused to discuss the implications of the theory of social contract, with the explanation that slaves were “a species of property, personal estate.”477 They made up part of the property of a member of society but were not themselves members.

Court decisions in Virginia reflected this point of view. When several Indian slaves sued for their freedom in 1787, the supreme court of Virginia granted it not on the basis of the declaration of rights, but in accordance with a law of 1705 by which all Indians were permitted to trade freely anywhere in Virginia. According to this law, the court concluded, no Indian who had come to Virginia after 1705 could be a slave.478 When in 1806 Indians who were still kept in slavery went to court, Judge George Wythe of the Court of Chancery in Richmond declared them free on the basis of the principle that “freedom is the birth-right of every human being, which sentiment is strongly inculcated by the first article of our ‘political catechism’, the bill of rights.” Before the trial was formally closed, Wythe died. His successor on the bench, St. George Tucker, confirmed Wythe’s decision but rejected the reasoning behind it. In Tucker’s opinion, the Indians were free because of the law of 1705. The first article of the Bill of Rights did not apply here. The authors of this article, Tucker stated, had clearly given much reflection to its significance and conceived of it as limited to “free citizens, or aliens.” They had carefully excluded the possibility of infringing on property rights and of giving freedom to those “whom we have been compelled from imperious circumstances to retain, generally, in the same state of bondage that they were in at the revolution, in which they had no concern, agency or interest.”479

The “logic of color” as justification for racial discrimination and slavery was called into question during the Revolutionary period, but the arguments invoked against it—the “logic of English liberties” and the postulate of equality derived from natural law—were in no way able to overcome its pernicious effect.480 The circumstances of the struggle for independence had forced the white part of the founding generation to subscribe to the postulate of equality. The most significant effect of this commitment on the later struggle for the emancipation of the slaves was the institutionalization of a sense of guilt.



MEMBERS ONLY

Shared experiences in the fight for colonial rights and the economic opportunities that white Americans enjoyed created a sense of relative equality among them and made it imperative that equality become one of the guiding values of the new system of government. But American society in 1776 was, of course, neither a society of equals nor one of doctrinaire egalitarians. The implications of the ideal, as we have seen, were modified by other values such as the sanctity of property, education as a precondition for holding public office, and economic gain from the exploitation of a black lower class. Yet even within social contract thinking it was quite possible to counter the egalitarian component of the republican ideal by limiting political rights to “constituent members” of society, those free and equal men who could claim a certain autonomy by virtue of their property.

In the debate on the first article of the Virginia bill of rights in June 1776, as Edmund Randolph reported it, an opponent of the clauses on freedom and equality was pacified by this explanation: “Slaves, not being constituent members of our society, could never pretend to any benefit from such a maxim.”481 That the concept of “constituent member” was crucial in the thinking of southern plantation owners is suggested by George Mason’s revealing use of the term as early as June 1775. On the occasion of electing officers for a militia company, he explained how he interpreted the principle of equality in the context of Virginia society. “We came equals into this world,” he said, “and equals shall we go out of it. All men are by nature born equally free and independent.” After outlining the social contract idea he declared that there was a particularly suitable means of preventing the abuse of governmental power—“frequently appealing to the body of the people, to those constituent members from whom authority originated, for their approbation or dissent.“482 The difference between this statement of Mason’s and his draft for the bill or rights a year later was that in 1776 he no longer explicitly limited civil and political rights to constituent members. There can be little doubt, however, that he tacitly assumed the same limitation.

A European traveler in the 1780s perceptively observed the restricted understanding of who counted among the members of society, especially in the South. The marquis de Chastellux made a point of explaining to those “half philosophers” among his countrymen “who have invariably mistaken the word people, for mankind in general, ” that a planter or farmer in Virginia had nothing in common with a European peasant, because he is “always a freeman, participates in the government, and has the command of a few negroes.” He is both “citizen and master,” and as such “perfectly resembles the bulk of individuals who formed what were called the people. in the ancient republics; a people very different from that of our days.”483

Those who opposed such a restrictive concept of civil and political rights and started what came to be a specifically American reform tradition, based their arguments on a naive and, in effect, radical reading of the contract theory.484 If the highest purpose of the social contract was to provide the individual with a better chance to find happiness than the presocial state of nature permitted, it seemed only logical that everybody should have an equal share in the beneficent consequences of the contract. The amount of property he owned should neither increase nor decrease his share. This radical conclusion was indeed spelled out by the town meeting of Pittsfield, Massachusetts, when it instructed its delegates to the state constitutional convention in 1780. “As all men are equal by nature,” the townspeople of Pittsfield asserted, “so, when they enter into a state of civil government, they are entitled precisely to the same rights and privileges, or to an equal degree of political happiness.” Similarly, the town meeting of Stoughton derived from the idea of social contract the duty of every government to insure the stability of the community “and to enable individuals Equally to Enjoy all the Blessings and benfits resulting there from.”485

The dynamics inherent in this uncompromising view of the postulate of equality consisted in the fact that it demanded not only that everyone enjoy equality before the law or have an equal voice in government but also that everyone have an equal share in the fruits of the common enterprise. On a few rare occasions we thus find the basic tenet that underlies any justification of the modern welfare state clearly expressed at a time when voting was still based on property qualifications and educational opportunities were anything but equal.

Against the intentions of its authors, the statement “all men are created equal,” which had been used to justify the movement for independence, soon became an invaluable theoretical and rhetorical point of reference for the proponents of social and political reforms. The difficulties they would encounter were foreshadowed when in 1789 James Madison, during preparation of a federal bill of rights, reviewed the existing eight state bills of rights and found that “in some instances they do no more than state the perfect equality of mankind; this to be sure is an absolute truth, yet it is not absolutely necessary to be inserted at the head of a constitution.”486 At this moment it became clear that the founding fathers would refuse the principle of equality a place in the Constitution of the United States, a fateful decision not to be reversed until the Fourteenth Amendment of 1868.







CHAPTER IX

Property

Harrington has shown that power always follows property. This I believe to be as infallible a maxim in politics, as that action and reaction are equal, is in mechanics. Nay, I believe we may advance one step farther, and affirm that the balance of power in a society, accompanies the balance of property in land.

—JOHN ADAMS, 1776

Rich men enjoy too great a share of power at all times, even without the addition of governmental powers. . . . Government is, or ought to be, instituted to prevent and punish oppression, and therefore ought not to confer power on rich men as such. Putting the rich and the poor on equal footing is giving the wealthy an amazing advantage.

—“WHITLOCK,” Pennsylvania Evening Post, MAY 22, 1777



THE COLONISTS AND THE “NATURAL RIGHT OF PROPERTY”

The idea that property is a natural right, it is usually said, triumphed with the Glorious, the American, and the French bourgeois revolutions. 487 Equally significant for an understanding of the American case is the fact that the seemingly natural connection between a person’s property and a person’s liberty lost its self-evident and unquestioned character in the course of the Revolution. Gouverneur Morris’s warning about the incompatibility of an expanding economy and extensive “political liberty” in the sense of pure majority rule is only one example of the growing awareness of the possible tensions between property and liberty.488 Morris and others of his class had become revolutionaries because, from 1764 on, they saw their idea of unrestricted control over property in the colonies increasingly threatened by the central authorities of the empire. A common interest in creating a world that would be open to unlimited material ambition firmly united them with the middle class, from whose ranks they had risen over the past few generations. The twin theme of threatened liberty and property therefore recurred in hundreds of public statements made between 1764 and 1776. When the New York assembly condemned England’s new colonial policy in 1764, it did not bother to distinguish between “internal” and “external” taxation but repudiated all taxes except those levied by the colonial assemblies themselves. For, they argued, any tax reduces the value of the taxed property, and the entire wealth of a country could be reduced in this way.489 Similarly, the Boston town meeting reasoned that whoever taxed trade goods could also tax land, what the land produced, and, finally, any and every kind of property. These Bostonians already regarded their town as a settlement of “Tributary Slaves.”490 Ten years later, when the extralegal provincial congress of New York began collecting taxes itself, the congress suggested one among dozens of compromise proposals that would let colonists continue to benefit from the English colonial empire: Parliament and the crown’s ministers could continue to regulate trade, but the tariffs they collected were to be transferred to the provincial legislature; thus “the natural right of property” would be respected.491

American political leaders did not develop new ideas about private property. They merely demanded that the concept of property long since canonized by the English Whigs also apply in the colonies. Locke was invaluable to the colonists not only for his codification of general constitutional principles but also for his comprehensive analysis of property. Locke realized that the development of a money economy and the improved standard of living that accompanied it negated the factors that had originally put limits on the natural and legitimate striving for property. Among those factors were the rules that perishable goods cannot be accumulated and that all people should have the opportunity to acquire goods of comparable value.492 Locke’s moral justification of a practically unlimited striving for property suited the interests of the majority of the colonists. The acquisition and cultivation or exploitation of land was the very raison d’être for the colonies. They were a “possessive market society,” in which property was the central institution and the one that society was most concerned to protect .493 The relative ease with which land and other property could be acquired did not make the colonists more tolerant of European interference; on the contrary, it made them even less tolerant. They regarded the comparatively wide distribution of property in the colonies as a special achievement that distinguished them from Europeans.

During the debate preceding Independence, references to the distribution of property in America were used to bolster the self confidence of the colonists. In February 1776, a “Demophilus” wrote in the Pennsylvania Packet that the inability of other nations to govern themselves should not discourage Americans. For nowhere else were circumstances as advantageous as in these “pantaplebean colonies,” where—to mention but one point—most people could read. “The most just and solid foundation of social happiness was laid in the first settlement of the Continent, the cultivation of the earth for the subsistance of its proprietor. Here was no feudal tenure from some military Lord; every cultivator being the lord of his own soil, and content with its produce, had no thoughts of encroaching upon and subjecting his neighbour to his absolute dominion.”494 Proponents of independence used this historical construction to attack the feudal law tradition by which land in the colonies could be granted only by the English king. In 1774 Jefferson explicitly rejected the “fictitious principle” that all land originally belonged to the crown. “America,” he added, “was not conquered by William the Norman, nor it’s lands surrendered to him or any of his successors.”495 A few years later this view of a new society of landowners proved useful in patriotic rhetoric. In celebrating the second anniversary of Independence, David Ramsay, a physician who later turned historian, stated in Charleston:


Our Independence will naturally tend to fill our country with inhabitants. Where life, liberty, and property are well secured, and where land is easily and cheaply obtained, the natural increase of people will much exceed all European calculations. Add to this, the inhabitants of the Old World becoming acquainted with our excellent forms of government, will emigrate by thousands. In their native lands, the hard-earned fruits of uninterrupted labour, are scarcely equal to a scanty supply of their natural wants; and this pittance is held on a very precarious tenure: While our soil may be cheaply purchased, and will abundantly repay the toil of the husbandman, whose property no rapacious landlord dare invade. Happy America! Whose extent of territory westward, is sufficient to accomodate with land, thousands and millions of the virtuous peasants, who now groan beneath tyranny and oppression in three quarters of the globe.496



Just how wide the distribution of property was and in what way the Revolution influenced it are questions still under debate today. Recent monographs have modified Jackson Turner Main’s thesis that the Revolution halted or even reversed the process of stratification in the colonies. The general rise in the standard of living was usually accompanied by an increasingly uneven distribution of property. Possibilities for speculation, provided by a war economy and by land acquisition in the West, account for the rapid growth of some individual fortunes. On the other hand, property was obviously divided more equally than it was in Europe. The strongest motive of the middle class, and of the upper and lower classes that shared its guiding values, was the pursuit of property in free competition, property as a guarantee of security and status.497 This fact explains why even the religiously motivated, in other respects radically democratic, and at least partially egalitarian tradition of the English Dissenters remained politically insignificant, at least in the years before and immediately after 1776.498 In the struggle against the new colonial policy after 1763, property was the one great unifying value; the colonial assemblies appointed themselves as its guardians; and it was only logical that the right to property was included in the canon of the highest social values when the new political order was established.



PROPERTY CLAUSES IN THE STATE CONSTITUTIONS

Much has been made of the fact that in the Declaration of Independence Jefferson used “pursuit of happiness” in a place where according to accepted Lockean language he ought to have said “property.” Vernon Louis Parrington, in his attempt to establish Jefferson as the father of American idealism, interpreted this choice of words as “a complete break with the Whiggish doctrine of property rights that Locke had bequeathed to the English middle class.”499 New Left historians in search of an American tradition of radicalism were disappointed in their search for confirmation of Parrington’s view. They found that during the French Revolution Jefferson had struck out “property” in Lafayette’s draft of a bill of rights for France and had replaced it by the phrase “the power to dispose of his person and the fruits of his industry, and of all his faculties.”500 But on the whole, Parrington’s claim proved to be exaggerated.

One of the reasons was that the acquisition of property and the pursuit of happiness were so closely connected with each other in the minds of the founding generation that naming only one of the two sufficed to evoke both. The property clauses in the state bills of rights provide evidence for the close association of both values. Virginia, Pennsylvania, and Massachusetts listed the acquisition of property among the inalienable rights and included happiness and safety in the same sentence. In the words of the Virginia declaration: “All men . . . have certain inherent rights, . . . namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.”501

The representatives responsible for drawing up constitutions were aware of the potential conflict between private property and public interest. In case of expropriation all states guaranteed just compensation. Pennsylvania’s drafting committee was the only one to propose a radical statement of principle concerning maximum property holding: “An enormous Proportion of Property rested in a few Individuals is dangerous to the Rights, and destructive of the Common Happiness of Mankind; and therefore every free State hath a Right by its Laws to discourage the Possession of such Property.”502 The plenum of the provincial congress struck out every last word of this challenge to the unlimited desire for property. The Vermont constitution at least stated explicitly the potential conflict between private property and the public interest. It asserted the individual’s right to acquire property and the state’s duty to protect it but also declared, “Private property ought to be subservient to public uses, when necessity requires it.”503

The first state constitutions thus clearly emphasized the individual’s claim to legal protection of his property. The self-imposed limits on sovereign power that the constitutions articulated derived from a desire to guarantee not only freedom of expression and of religious exercise but also the freedom to acquire property.



PRIMOGENITURE AND ENTAIL

The two traditional legal arrangements used to refute the claim of all potential heirs to an equal share in an inheritance were primogeniture—passing on the whole estate to the eldest son or the first-born child—and entail—passing on land inalienably to one heir and his descendants. In New York and in the southern colonies these arrangements had a large enough impact to evoke public objections in the 1770s. They were regarded as remnants of a feudal and aristocratic order. “In a republic,” a “Gentleman” wrote in the Pennsylvania Evening Post of November 1776, “there should be no entails. They belong to monarchies. Estate should be divided among the children. This is essential.”504 Even the small town of Lenox in western Massachusetts, in rejecting the constitutional draft of 1778, demanded that an article be included in the new constitution prohibiting entail, for this arrangement was “a distructive thing in a free State and like swelled Legs and an emaciated Body Symtoms of a Disolution.”505

In Pennsylvania and Georgia, entail was forbidden by the new constitutions, in New York by laws passed in 1782 and 1786.506 In Virginia, Jefferson, proposed abolishing entail in his constitutional draft of 1776. He reached his goal later in the same year when the new legislature passed a law, drafted by him, to prohibit entail and primogeniture. He considered this measure an essential one in a republic. For him, it represented the end of “the aristocracy of wealth” and an opening for “the aristocracy of virtue and talent.”507 The change did not go unopposed among Virginia planters. Landon Carter, a major landholder, objected violently to Jefferson’s view and saw the change as ushering in “agrarian law,” i.e., general restrictions on the extent of land a person may legally own. For, Carter concluded, if the public considered it dangerous to will a large estate to a single heir, then ownership in fee simple must be equally dangerous.508

In point of fact, more land in Virginia was held in fee simple than in entail; and in response to petition the House of Burgesses had routinely annulled entails.509 But here again the statistics do not reflect the importance the issue assumed for those involved. No less significant than the actuality that relatively few estates were held in entail was the perception or the feeling, shared by plantation owners in Virginia and small farmers in the Berkshires, that restrictions on the disposal of property had no place in their social order.



PROPERTY QUALIFICATIONS FOR VOTING

For the majority of those involved in framing constitutions, the right to hold property was closely linked to the issue of suffrage. Property qualifications in their strictest form called for ownership of land in fee simple. Less rigorous interpretations required ownership of other kinds of property, or, simply, the payment of a tax. The constitution adopted by the territory of Vermont was the only one to give the vote to every adult male.510 In other states, property qualifications for voting were taken for granted. The only question under debate was what kind of property qualification was suitable, whether, for instance, tax paying was sufficient.

Just as there had been variations in election laws during the colonial period, so there were variations in the property qualifications that the new state constitutions imposed. These qualifications were an extension of an unbroken tradition of English election laws dating back to 1429. The right to vote for county representatives to Parliament as knights of the shires was first limited to landholders under Henry VI.511 For over three hundred years, the figure of forty shillings as the minimum annual rent recurs like a mystic number in English and American suffrage laws.

In America during the Revolutionary period the medieval origins of property qualifications were not unknown. It was even argued that the law of 1429 was part of that corruption of the English constitution that had begun in 1066 and that had been steadily eroding the free constitution of the Angles and the Saxons ever since. Virginian Arthur Lee, who represented the interests of his fellow colonists in London in 1774, publicly questioned Parliament’s powers to restrict the vote to persons having a freehold of forty shillings annual value.512 There had been no significant opposition to property qualifications in the colonies before 1776. If they were not imposed in the form of instructions to the governors, the colonial assemblies had adopted them of their own accord.513

The table on pp. 315–331 provides a survey of property qualifications as they were formulated in the first constitutions and the last preceding election laws. Property qualifications fell into four classes. First, there were articles that required “property” without further definition. Second, there were articles that called for “freehold property” and that either did or did not set minimum limits on the size of such property. Where a minimum limit was imposed, it took the form of either a yearly rent or a given acreage. A size limit defined in acres was customary in all the colonies south of New York. Third, there were articles that permitted a combination of land and other property. The conjunctions “and” or “or” determined whether personal property could be substituted wholly or only in part for land. Finally, there were articles that recognized the payment of taxes as sufficient proof of property. Definitions in acres were the least controversial in the long run. Size or value defined in terms of annual rent makes comparison more difficult because of the different currencies named and their changing value. To account for inflation, only the constitution of Massachusetts empowered the legislature to adjust the property requirements for holders of public office in accordance with the real value of currency.514 Also, the terms freeman and freeholder were not always used in their strict legal sense in eighteenth-century America. In the present context, however, freeholder always means a landholder. (In the Latin original of the charter of Maryland of 1732, the terms liberi homines and liberi tenentes are also used synonymously, just as “Free-Men” and “Freeholders” are used in the official translation.)515



THE RESTRICTIVE EFFECT OF PROPERTY QUALIFICATIONS

How many new voters were enfranchised in New Hampshire when the voting qualification of land in the value of fifty pounds sterling was replaced by the payment of taxes? How many more candidates could run for the Massachusetts house of representatives when the property qualification was changed to allow the substitution of any property amounting to two hundred pounds for land evaluated at one hundred pounds? How many members of the Massachusetts senate could meet the requirement of three hundred pounds in land but could not be candidates for governor because they fell short of the one thousand pounds needed to run for that office?

These questions remain unanswered. In particular, we still have no adequate information on the extent to which the significantly higher property qualifications for candidates for public office limited the number of contestants.516 Most of the studies made to date deal only with the restrictive effect property qualifications had on the number of voters. They seem to indicate that by and large the property clauses prohibited at least a quarter—and in some states possibly as many as half—of the white male adults from voting for representatives to their state legislatures. If we look for more precise figures and for details on laws and circumstances, we find them varying widely from state to state.

 


NEW HAMPSHIRE. It is impossible to say how many New Hampshire residents owned a freehold evaluated at fifty or two hundred pounds. All we know from the tax rolls is that, in the individual towns, between 50 and 90 percent of the males over twenty-one were landowners. In 1770 a law requiring much lower property qualifications for voting in town meetings was passed; but there was resistance even to this law, which called for payment of a poll tax and of property taxes amounting to at least thirty shillings. The objection to this ruling was that it excluded “many Persons” from voting. The subsequent reduction of the tax qualification to eighteen shillings in 1773 probably made any owner of a few cows or horses eligible to vote.517 In August 1775, the provincial congress considered revising the suffrage law. A committee draft dated August 31, 1775, proposed granting the right to vote to every landowner, regardless of the size of his freehold. Candidates for the legislature would have to own land that was valued at two hundred pounds. But this draft was rejected and a more restrictive law passed. On November 4, 1775, the provincial congress established twenty pounds as the minimum property qualification for voters and three hundred pounds (the amount still in effect from 1727) as the minimum for candidates for office. But this law remained effective for only a few days. On November 14, the congress passed the suffrage law that acquired permanence and was in effect for the election of the provincial congress that enacted the 1776 constitution. This law made it possible for every “Legal Inhabitant Paying Taxes” to vote and for anyone owning land valued at two hundred pounds to run for office.518 The range of figures proposed in the deliberations preceding this law seems to indicate that critics as well as defenders of high property qualifications were represented in the provincial congress in New Hampshire. In the end, the old clause requiring a freehold of fifty pounds for voters was dropped permanently, but at the same time candidates for the house of representatives and the senate still had to have freeholds valued at fifty and two hundred pounds respectively.

 


MASSACHUSETTS. In its preamble to the constitutional draft of 1780, the constitutional convention of Massachusetts gave some thought to the effects of property qualifications for voting. The convention suggested to the towns that a freehold “of the small annual income of Three Pounds or Sixty Pounds in any Estate” was a qualification that, in the long run, only irresponsible citizens would be unable to meet. “Your Delegates considered that Persons who are Twenty one Years of age, and have no Property, are either those who live upon a part of a Paternal estate, expecting the Fee thereof, who are but just entering into business, or those whose Idleness of Life and profligacy of manners will forever bar them from acquiring and possessing Property.”519 The mere existence of this statement suggests that there was no longer a consensus on property qualifications in Massachusetts. A number of contemporary opinions expressed the fear that property qualifications for voting, leaving aside those for candidacy, would have undesirable effects. The town meeting of Mansfield, in its response to the statement of the constitutional convention, recognized that there would always be irresponsible people who would abuse the property rights of others:


But on the other hand, how many young men Neither Profligates Nor idle persons, for some years must be debared that priviledge? how many sensable, honest, and Naturly Industerouss men, by Numberless Misfortins Never Acquire and possess property of the value of sixty pounds? and how many Thousands of good honest men, and Good members of Society who are at this day possessed of a comfortable Interest, which before the publick debts of the Commonwelth are discharged, will not be possessed of a soficiency to quallify them to vote for Representatives if this article takes place as it now stands; We readily allow as we said before that there are and ever will be some who pay little regard to the rights of Propperty: But shall it from thence be argued, that thousands of honest Good members of society shall be subjected to laws framed by Legislators, the Eliction of whom, they could have no voice in?520



The town of Northampton also thought “many Persons” would be adversely affected by the proposed qualification and demanded that the payment of any tax be recognized as sufficient qualification to vote for a representative.521 The town of Marlborough denied the General Court that met in October 1776 the right to frame a constitution because, in Marlborough’s opinion, the suffrage law that was passed in the summer of 1776 and that gave the vote to any taxpayer, made new elections necessary. “A great Part of the People, who are now Impowered to Vote, are not Represented, by the present House; haveing had no Voice in the Election.”522 The earlier qualification of property in the value of forty pounds of land with an annual rent or income of forty shillings had clearly excluded a large number of men from voting. The town of Dorchester in 1780 demanded the vote for every adult man without regard to estate or income. The town meeting believed that the number of adult men who could not meet a property qualification of a freehold worth three pounds or an estate of the value of sixty pounds “is daily increasing and possibly may increase in such proportion, that one half the People of this Commonwealth will have no Choice in any Branch of the General Court.”523

Public opinion in Massachusetts in the summer of 1776 was, if James Warren did not completely misinterpret it, clearly against any qualification for voting other than the paying of taxes. Warren revealed his own position in June 1776, when he reported to his friend John Adams how deliberations on the new election law were going. He expected the proposed law to give the vote to all adult resident freemen if they paid taxes. Warren did not approve of this measure but did not believe that any additional qualification would find a majority among the delegates.524 Obviously, by June 1776, property qualifications were no longer accepted unquestioningly as part of the Anglo-American political heritage. The element of the population that would have felt discriminated against by a minimum property law and that opposed such a measure was sufficiently large that its desires had to be taken into account.

The most comprehensive study that has been done on the effects of property qualifications in colonial Massachusetts came to the conclusion that between 53 and 97 percent of the adult male population in the individual towns could vote for representatives. The average throughout Massachusetts was at least 80 percent.525 But does this make Massachusetts society in the 1760s and 1770s a “middle-class democracy”? Compared to the political culture of most European societies, the British colonists in North America had achieved something remarkably close to popular participation in government. But compared to the twentieth-century ideal type of democracy characterized by adult suffrage, the secret ballot, and none but age qualifications for public office, there were several phases of development yet to be gone through, and the going did not take place without conflict between defenders and critics of property qualifications.

 


CONNECTICUT. A recent study of property qualifications in a frontier town in Connecticut established that only half of the male adults in that town had acquired the status of freemen and, as such, the right to vote, although 60 to 75 percent of the adult male population could have met the necessary property qualifications. Many of the non-freemen were freeholders who were simply politically indifferent. Others were young men who in a few years would be earning enough to qualify as voters. Generally speaking, there was hardly any citizen whose lack of property kept him from voting.526 In 1740, 79 percent of the adult males in East Guilford, now Madison, could meet the forty shilling requirement. About 56 percent of the adult males in New Haven owned enough land or other property to vote. The fear expressed by the citizens of Dorchester, Massachusetts, that the number of those excluded from voting by minimum property clauses would increase, was realized in at least two Connecticut towns. In 1740, 21 percent of East Guilford men were excluded from freemanship by property clauses. By 1800 this percentage had risen to 35. In Kent, the percentage rose from 21 to 37.527 Freemanship and the right to vote for representatives to the legislature were not synonymous, but the property qualifications for both were nearly the same.528

However insignificant the number of Connecticut citizens excluded from voting may have been, there were still voices calling for the reduction or abolishment of property qualifications. Without considering the number of those actually affected, critics argued: “The Want of Fifty Shillings never ought to be the Criterion which distinguisheth a Bondman from a Son of Liberty.”529 In June 1779, the assembly of Connecticut debated a bill that would have granted the vote to all taxpayers, but it was not put to a vote.530 One might ask why reducing the property qualification to the payment of taxes met with such opposition if the higher qualifications in force barred only an insignificant segment of the population from the vote.

 


RHODE ISLAND. Studies of several towns in Rhode Island for the years after 1751 have shown that, on the average, 79 percent of the adult males had enough property to qualify for freemanship and to vote in provincial elections.531 There are also cases in which the minimum property clauses were ignored, a circumvention of the law not uncommon in other colonies either.532 This practice, which is often cited to demonstrate that just about anyone could vote, also indicates that there were men in the towns, apart from the qualified voters, whose votes on controversial issues were sought by contending parties.

 


NEW YORK. The earliest study of the effects of property qualifications in New York concluded that at best only half the adult male population could attain the vote.533 But this conclusion has been corrected by more recent research showing that in 1790, in New York City at least, just about every white adult male could vote.534 In rural areas, the number of those unable to vote seems to have been much higher, amounting to about 35 percent of the adult male population.535 In the two Hudson Valley counties of Dutchess and Westchester, where the manors of the quasi-aristocratic Livingstons, Van Cortlandts, and Van Rensselaers determined the social structure, the number of those who could not vote seems to have been considerably higher than elsewhere in the state. However, in these counties leaseholders as well as freeholders could vote for representatives.536

Organized opposition to property qualifications existed as early as 1774 in New York.537 In the course of public discussion on the constitutional draft, extension of suffrage was demanded; and in the constitution as passed in 1777, the freehold qualifications for voting in the election of representatives were cut in half.

For New York we have figures on how many voters met the requirements for electing senators and the governor. In 1790, 33 percent of all qualified voters could participate in these elections, i.e., if an average of 60 percent of the male adults could vote for representatives, then those voting for senators and governors represented only 20 percent of the entire adult male population.538

 


NEW JERSEY. The suffrage law of February 1776 established property qualifications for New Jersey that were incorporated into the state constitution in July of that year.539 This law, which eliminated land ownership as a requirement and recognized other property in the value of fifty pounds proclamation money as sufficient voting qualification, was the first major change to take place in New Jersey’s suffrage law.540 Assessments of the effects of this change vary from “no drastic alteration” to “popularized suffrage slightly” to “great increase in the number of eligible voters.”541 Some towns feared that minimum property qualifications would have adverse effects and favored the payment of taxes as sufficient qualification to vote for representatives.542

 


PENNSYLVANIA. The effects of property qualifications in Pennsylvania have hardly been studied to date. About 60 percent of the adult males seem to have met the fifty-acre freehold qualification before the Revolution. 543 The number of those enfranchised by the constitution of 1776 has not been determined. The resistance against any qualification higher than the payment of taxes was more determined here than in any other state.544

 


DELAWARE. The effects of the property qualifications established in Delaware in 1734 and remaining in force after 1776 have not yet been studied.545

 


MARYLAND. Shortly after 1780, between 36 and 55 percent of the white male adults seem to have been landowners, most of whom had more than the required fifty acres. Nonetheless, demands for extending the right to vote were made in the summer of 1776. A company of militiamen marched to a polling place in Annapolis and demanded to vote, even though the entire company taken together owned less than forty pounds.546 A writer in the Maryland Gazette who was pleased that a congress had been called to draft a constitution nevertheless complained that it had been elected only by those qualified under the old law, thus excluding “near half of the members of this state.” This fact had evoked “strong sensations of disgust, and more than murmurs of resentment.” The provincial congress, this critical article concluded, had therefore not followed the Continental Congress’s recommendation that the constitution be based on the authority of the people.547

 


VIRGINIA. In Virginia only a small percentage of white male adults could not vote for representatives.548 The question then remains, why did the legislature in the election laws of 1762 and 1769 (both disallowed by the crown) bother to reduce the property qualification by half to fifty acres of unsettled freehold, and what prompted Jefferson and George Wythe, who were probably the authors of the bill, to propose the fifty-acre clause?549 When Jefferson drafted a new constitution for Virginia in 1783, he again included a minimum property clause but left the amount open. He wanted to allow militiamen to vote for representatives without meeting any property qualifications. In Jefferson’s opinion, one of the six “capital defects” of the constitution passed in 1776 was that it left the majority of those “who pay and fight” disenfranchised. As a rule, not even half the names carried on the tax rolls and on militia rosters, Jefferson pointed out, were included on the lists of voting freeholders.550

 


NORTH CAROLINA. A study of property distribution in North Carolina between 1777 and 1784 has shown that, in a number of counties, between 62 and 83 percent of male white adults owned more than fifty acres of land.551

 


SOUTH CAROLINA. In South Carolina, apparently more than half the male white adults could meet the property qualification.552

 


GEORGIA. Even before the abolition of the fifty-acre qualification, about 70 percent of the male white adults could vote.553



JUSTIFICATION AND CRITICISM OF PROPERTY QUALIFICATIONS

In May 1776, John Adams spoke out strongly against changing the suffrage qualifications in Massachusetts. The qualifications were not strictly applied anyhow, Adams argued, and they would probably not be in the future. It would be a mistake to put their fundamental value in question. “There will be no end of it. New claims will arise; women will demand a vote; lads from twelve to twenty-one will think their rights not enough attended to; and every man who has not a farthing, will demand an equal voice with any other, in all acts of state. It tends to confound and destroy all distinctions, and prostrate all ranks to one common level.“554 Adams maintained that the vote must be limited to landowners. Extending it to all taxpayers would give rise to corruption. 555 Adams based his argument on a philosophical appeal to the arbitrariness of the very principle of majority decisions. Why should the majority have the right to impose its will on the minority and expect the minority to subordinate itself? Only because there was no acceptable alternative. Adams asked rhetorically why women were not allowed to vote. The same arguments that applied there applied to denying the vote to those without property. “Is it not equally true, that men in general, in every society, who are wholly destitute of property, are also too little acquainted with public affairs to form a right judgment, and too dependent upon other men to have a will of their own?” Granting the vote to people who were not financially independent, Adams thought, was like writing into the constitution a provision that would invite corruption. “Such is the frailty of the human heart, that very few men who have no property, have any judgment of their own. They talk and vote as they are directed by some man of property, who has attached their minds to his interest.... [They are] to all intents and purposes as much dependent upon others, who will please to feed, clothe, and employ them, as women are upon their husbands, or children on their parents.” Adams claimed that James Harrington’s law governing the relationship of property to political power operated with the same inevitability as Newton’s laws governing mechanics: ”Power always follows property. . . . The balance of power in a society, accompanies the balance of property in land.“556 Granting political power to the unpropertied had to strike a Harringtonian as an interference in the delicate operations of a law that could not be upset with impunity. A broader distribution of property, which Adams favored in this same letter, was considered a process that could be guided to some extent and that would result in a broader distribution of political power. But for the sake of political stability, the sequence could not be reversed.

An analysis of the arguments for property qualifications reveals the following assumptions: (1) Owning property makes a person free; (2) Property—and real estate in particular—ties its owner to the well-being of the community; (3) Anyone who levies taxes must also be subject to them; (4) Property and power in the same hands means political stability; (5) Property is subject to the majority decisions of property owners only.

The idea that property makes a man free had long been a basic tenet of Anglo-American constitutionalism. It had been reinforced by the English Whigs’ experience in their struggle against the crown’s claim to power and by the comparable experience of the American whigs in their struggle with Parliament. Protection of property from arbitrary acts of government had proved to be the material basis for all other civil liberties. Intellectual freedom, experience had shown, presupposed economic independence. Even the Levellers had therefore insisted on three basic freedoms: “Liberty of conscience in matters of Faith, and Divine worship; Liberty of the Person, and liberty of Estate: which consists properly in the propriety of their goods, and a disposing power of their possessions.”557 And Algernon Sidney had regarded the right to property as “an appendage to liberty”; only the unfree had no claim to it.558 In the same vein, John Dickinson formulated the relationship of liberty to property as most colonists perceived it in 1768. “We cannot be Happy, without being Free.... We cannot be free, without being secure in our property.”559 In 1775 an anonymous pamphleteer in Philadelphia expressed the same ideas: “By the Happiness of Society is to be meant chiefly, the Security of every one’s Rights and Properties.”560 In June 1776, the congress representing the revolutionary committees in Pennsylvania called for a new constitution to secure—in that order—“property, liberty and the sacred rights of conscience.” 561

The assumption that the propertyless have “no will of their own” was the other side of the coin, and it can be found in English social theory from Locke to Blackstone. Hamilton was paraphrasing Blackstone when he said: “The true reason of requiring any qualification, with regard to property in voters, is to exclude such persons, as are in so mean a situation, that they are esteemed to have no will of their own”; only demagogues profited from the vote of the unpropertied.562 The Pennsylvania Evening Post used the same argument to attack the absence of property qualifications in Pennsylvania’s constitution. It was “not difficult” to acquire land valued at fifty pounds. Those who had not managed to acquire anything were usually the stupidest and least informed members of society and therefore particularly susceptible to deceptive arguments. “If they are invested with the rights of election, which in a commonwealth are always the rights of Sovereignty, their errors and the villanies of their deceivers are immediately clothed with the sanction of laws.”563 Even Thomas Paine, who in principle opposed property qualifications with the argument “Freedom and fortune have no natural relation,” denied the vote to servants. He considered paid employees of the government to represent one category of servants, but he did not explain why he excluded this group from the vote. The ordinary type of bound laborers he considered as having voluntarily renounced the responsibilities and therefore the rights of a citizen. “Their interest is in their master, and depending on him in sickness and in health, and voluntarily withdrawing from taxation and public service of all kinds, they stand detached by choice from the common floor.” As soon as a servant assumed responsibility for his own affairs again, he should be given back all his civil rights.564

The opponents of high property qualifications asked why the liberating effect of property started only with ownership of land valued at fifty pounds sterling. They felt that a small amount of property should confer the same rights as large fortunes. “Every poor man has a life, a personal liberty, and a right to his earnings; and is in danger of being injured by government in a variety of ways; therefore it is necessary that these people should enjoy the right of voting for representatives, to be protectors of their lives, personal liberty, and their little property, which, though small, is yet, upon the whole, a very great object to them.”565 Small property holdings were even more in need of protection than large ones, because “rich men enjoy too great a share of power at all times, even without the addition of governmental powers.” 566 Furthermore, the war was daily demonstrating the potential social value of unpropertied men who were nonetheless capable of bearing arms, and anyone who protected property with his own life should have the same rights as a property owner. “Shall we who hold property be content to see our brethren, who have done their full share in procuring that security . . . on election days, standing aloof and sneaking into corners and ashamed to show their heads, in the meetings of freemen?” asked the town meeting of Northampton, Massachusetts. 567 The soldiers in the militia and in the Continental army did not wait long to press their claim to the vote.568

The second assumption, that property ties its owner to the well-being of the community, became the standard justification of property qualifications in the state bills of rights and constitutions. Virginia provided the first formulation of this idea, and Delaware, Maryland, Pennsylvania, and Vermont picked up the same wording: “All men, having sufficient evidence of permanent common interest with, and attachment to, the community, have the right of suffrage.”569 As early as 1670, the House of Burgesses had justified property qualifications by citing English laws that limited the vote to men “as by their estates, real or personall have interest enough to tye them to the endeavour of the publique good.“570 This idea was based on a realistic assessment of human nature that presumed that men will not lightly betray their major economic interests. It was this fundamental motivation that would commit those who enjoyed the special privilege of legislators to the common good. An oath of loyalty to the constitution was good; an interest in the commonweal was better; and the best token of such interest was a piece of land. The same principle applied to voters. The unpropertied had no firm attachment to the established order. “People, having nothing to lose and a prospect of gaining by public convulsions,” according to a writer in the Pennsylvania Evening Post, “are always the most ready to engage in seditious, tumultous, factuous proceeding.” 571

The same logic served in arguments against proposed substitutes for the land qualification, such as the payment of taxes or possession of movable property. Jefferson and Edmund Pendleton clarified the issue in an exchange in August 1776. Pendleton defended the property qualifications incorporated in Virginia’s new constitution. “Those of fixed Permanent property, who cannot suddenly remove without injury to that property or Substituting another proprietor . . . alone I consider as having Political Attachment. The persons who when they have produced burthens on the State, may move away and leave them to be born by others, I can by no means think should have the framing of Laws.”572 Jefferson countered that he could not consider any man with a family and household as having no binding ties to the society in which he lived. “Take what circumstances you please as evidence of this, either the having resided a certain time, or having a family, or having property, any or all of them. Whoever intends to live in a country must wish that country well.“573 But the majority of Virginia’s constitution makers and lawmakers were not ready to accept Jefferson’s plea for manhood suffrage for white Virginians.

Other critics of property qualifications were more radical than Jefferson. They argued that private property could make a person disregard the public good because it created a personal interest that might well run counter to the interests of the community. High property qualifications would fill public offices with men who were ambitious, shrewd, and mainly intent on their own private interests.574 In 1775 the Providence Gazette published an excerpt from James Burgh’s Political Disquisitions that broke a taboo by suggesting that a legal limit be put on the amount of property anyone could hold, “a noplus ultra, beyond which individuals could not go.”575 But an “agrarian law” providing for maximum landholdings for any individual, an idea frequently discussed among republicans and radical Whigs in seventeenth- and eighteenth-century England, found little support in the New World.576 It showed up only sporadically in public debate, usually in connection with attempts to combat the decline in “public virtue.” An agrarian law, the reasoning was, would prevent individuals from owning too much property and consequently from acquiring “too much power and influence, dangerous to the liberties of the people.”577 The attempt to write this idea into the Pennsylvania bill of rights failed.578

The principle that anyone who levies taxes must also be subject to them was a third major defense of property qualifications, especially for holding office. In 1776 this principle was more readily accepted than any other. It was simply a logical extension of the rallying cry that had been raised in the colonies for years, “No taxation without representation.” In the words of a defender of property qualifications in Connecticut: “Common prudence most certainly will direct the freemen of every elective state, to make choice of men to govern and tax them, who have estates of their own to be taxed by the same rule that they tax others.“579

The logical rebuttal to this principle was again the arbitrarily established amount and kind of property that qualified a man to vote or hold office. Those with considerable property claimed that the majority rule of the unpropertied could cost them the loss of their property while a majority rule of those with property could have no disadvantages for the unpropertied. Opponents of this view argued that landowners were clever enough to distinguish between a “tax on Estates” and a “tax on polls.” They would levy taxes to leave real estate relatively unaffected and would raise revenues instead, for instance by imposing a high poll tax. They would also prefer to put high taxes on consumer goods rather than on land. England constituted a case in point. Under Queen Anne, the vote had been placed in the hands of “the opulent.” The result was that today the people had to pay high taxes on even the most basic necessities.580

Harrington’s thesis that political power went hand in hand with land ownership—the fourth assumption—lost its force under the circumstances prevailing in America.581 Since there was an overabundance of land, a parcel of land did not have the value it had in the British Isles. Paine had this point in mind when, in defending Pennsylvania’s constitution, he put a far greater value on labor and population than on property. Wealth in America, he claimed, differed from wealth in Europe. “In the latter it only shifts hands, without either increasing or diminishing; but in the former there is a real addition of riches by population and cultivation.“582 By emphasizing the value of workers, even of those who owned nothing, Paine singled out a feature of the American situation that was no less characteristic than the relative ease with which land could be acquired. But in the eighteenth century, this insight gained political significance only in connection with measures to attract immigrants and with granting them citizenship.

The principle that property should be subject to the majority decisions of property owners only, a fifth assumption, could claim as its provenance the theory of social contract as handed down by the English Whigs of the seventeenth century. In terms of social theory, property qualifications and the postulate of equality could easily be reconciled by asserting that the distribution of property preceded the social contract, that “the Determination of Property must necessarily have been before the settlement of Government; this being only a Means for the securing of Property.”583 Everyone had an identical claim to retain in society what he brought with him when he entered it. If any restrictions at all were to be put on the individual’s right to dispose of his property, then only a majority of those directly concerned could authorize such restrictions. Defenders of property qualifications also thought of the future, when in America, “as it has happened in all states, as their people and manufactures increase, ... the numbers of those without property will bear a greater proportion to those who have property, than they do at present.”584

Critics of property qualifications found the idea of the social contract no less useful to their side of the argument. Once the magic triad of life, liberty, and property was dissolved, property seemed to take a subordinate role. The protection of property could no longer be regarded as the sole purpose for the existence of a political community. (The replacement of “property” in the Declaration of Independence with the phrase “the pursuit of happiness” could be read to support this view.) If securing liberty and happiness was the prime purpose of the social contract and if the sign of a citizen’s freedom was his right to have a voice in the community’s affairs, then the vote was not a privilege but a right, “not only a civil; but . . . a natural right, which ought to be considered as a principle cornerstone in the foundation for the frame of government to stand on.”585 The denial of the vote to those who cannot meet property qualifications is therefore a violation of the terms of social contract articulated in the bills of rights. In the words of the town meeting of Northampton, Massachusetts: “Will not such persons be in a state of absolute slavery to such a legislative, while they shall continue without the quantum of property prescribed . . . ? If they are to be subject to the jurisdiction and legislation of your legislature with regard to life, liberty and their day wages, or whatever small property they may acquire, and yet have no voice in the appointment of that legislature.”586 How many Americans in 1780 shared these doubts about the justness of property qualifications we will never know. What we know is that the question was publicly debated and that property qualifications had ceased to be an unquestioned feature of American politics. It took decades to abolish them throughout the Union, but the process started in 1776.

The leaders of republican political theory in 1776 hoped for the opposite solution. They expected all male adults to become voters because they would become property owners. The central role that they envisioned for the yeoman farmer in the stable development of American society rested on this belief. Jefferson suggested in his draft of the Virginia constitution that fifty acres of land be given to every landless grown man.587 The proposal was not adopted but it also did not seem utopian in a society where the headright system was within living memory. The reasoning behind suggestions such as Jefferson’s was summed up in John Adams’s defense of property qualifications:


The only possible way, then, of preserving the balance of power on the side of equal liberty and public virtue, is to make the acquisition of land easy to every member of society; to make a division of the land into small quantities, so that the multitude may be possessed of landed estates. If the multitude is possessed of the balance of real estate, the multitude will have the balance of power, and in that case the multitude will take care of the liberty, virtue, and interest of the multitude, in all acts of government.588



In the decades after Independence, proponents of an active, interventionist federal and state land policy could have built their case on solid republican social philosophy of the first hour. But the distribution of property in the new nation was to be left to less rational forces.589







CHAPTER X

The Common Good

Public good is, as it were, a common bank, in which every individual has his respective share; and consequently whatever damage that sustains, the individuals unavoidably partake of the calamity.

—JOHN HURT, The Love of Our Country, PHILADELPHIA, 1777



THE COMMON GOOD VERSUS COLONIAL RULE

From 1775 on, the military situation prompted repeated calls for sacrifice, unity, and the subordination of private interests. Only a collective effort could bring victory to the colonists. Indeed, resistance against England could not have led to independence and the founding of a nation in defiance of the major sea power of the world if nothing more than individual greed and blind competition among individuals, communities, or regions had motivated the colonists. Almost daily during the Revolutionary years the common good was invoked under various names—“the public good,” “the public weal,” “the common interest,” “the Good of the Whole,” “common benefit,” “general Utility,” or “the general Happiness of the People.”590

The very existence and development of colonial society had been the product of both collective and individual effort, of devotion to the common good as well as of the pursuit of private interests. In New England, the Puritan tradition had kept alive knowledge of the tension between the claims of the community and those of the individual. As late as 1774, a Connecticut preacher rejected the claim that unequal distribution of property predated the social contract and was therefore justified, arguing that God did not bring human beings together in a society solely for the sake of the individual’s interests: “Every one must be required to do all he can that tends to the highest good of the state.”591 With increasing secularization the idea of the common good acquired new significance. Even in mid-eighteenth-century New England, the invocation by the authorities of divine sanctions would have been insufficient; their decisions could only be regarded as legitimate if they served the common good. “Pursuing the true and common interests of the nation or people they govern” had to be the guiding principle of their actions.592 “The Good, Safety and Happiness of the People, is the great End of civil Government; and must be considered as the only rational Object, in all original Compacts, and political Institutions.”593

If this was the standard used for judging public officials whom the colonists themselves had elected, then it applied all the more to representatives of the crown. Between 1764 and 1776, the colonists repeatedly questioned the legitimacy of decisions made by Parliament, ministers, and governors, arguing that these decisions did not serve the well-being of the entire empire but only the interests of one part of it or, indeed, only the interests of a corrupt ministry. In a 1764 pamphlet directed against England’s new colonial policy, James Otis expressed the colonists’ claims in general terms valid for any political authority. “The end of government being the good of mankind, points out its great duties: It is above all things to provide for the security, the quiet, and happy enjoyment of life, liberty and property. There is no one act which a government can have a right to make, that does not tend to the advancement of the security, tranquility and prosperity of the people.” 594 Otis’s concise formulation also reflects the ambiguity that has characterized appeals to the common good in American society ever since. He defined the good of “mankind” as the guaranteed enjoyment of life, liberty, and property, that is, claims made by the individual, not by the collective. The political apparatus is seen as an instrument subservient not to the interests of “the state” as a collective but to the individual citizen. This point of view was a natural consequence of the colonists’ political and economic situation. They suffered political and economic restrictions because of their status as colonists. To fight their second-class position, they had to deny their inferior collective character as colonists and simply demand equal treatment as individual subjects living in the mother country.

In these same years, the common good was also invoked by social critics in Britain and the colonies, who claimed that the growing desire for material gain was undermining allegedly traditional civic virtues. Their prophecies borrowed from antiquity the idea—and many of the supporting examples—that the decline of states was mainly attributable to the declining virtue of the citizenry. John Dickinson, for example, complained in his Farmer’s Letters of 1768 that too many of his countrymen thought only of their own advantage and wanted only “to increase their own wealth, power, and credit, without the least regard for the society under the protection of which they live.” But history has shown, Dickinson argued, that a nation hastens its own downfall “when individuals consider their interests as distinct from those of the public.”595 Even if this was a conventional theme of Anglo-American social criticism in the eighteenth century and not solely a direct response to the crisis of the empire it is a fact that in American public life of the 1770s and 1780s, innumerable cautionary and importunate appeals were made to the common good. There were several reasons that prompted pamphleteers and politicians to do so.

First of all, the military effort had to be strengthened against divisive regional interests and the desire for personal profit. In addition, the political cohesion of the thirteen rebelling colonies demanded increased recognition of the connecting common good. From 1774 on, colonial leaders had to deal with the question of whether the mere consciousness of an all-embracing common good was strong enough to hold together a loose confederation without one region or one clique, or even a military junta, dominating. Political theorists of the eighteenth century associated the republican form of government with an incessant clash of parties and factions that would lead to anarchy because the symbols of unity and permanence a hereditary monarchy could provide were lacking. “Where many rule,” an English opponent of republicanism declared, “each is a rival to the rest, and therefore has a distinct interest from the public; . . . the strength and spirit of the state is spent in countermining and opposition.”596 A writer using the pseudonym “Semper Eadem” (always the same) warned readers of the Boston Gazette that “party spirit” had destroyed the commonwealth of the Israelites.597 Other newspapers reminded the colonists that the decline of a state was imminent whenever individuals saw their interests as divided from those of the public, and that a nation was like a body in which “concord” represented health, “discord,” disease, and civil war, death.598

But this metaphor could serve just as convincingly to encourage the colonists to press on toward independence. The argument ran that the English constitution was doomed to fail because it did not subordinate the “distinct classes” of the monarch, the lords, and the commons to an idea of the common good that was binding for all. Thus, an irreconcilable conflict of interests would destroy England, just as the continuing conflict between patricians and plebians had brought about the downfall of the Roman republic. By contrast, the new American state would be solidly based on a community of interests in which all citizens shared. “Having no rank above that of freemen, she has but one interest to consult, and that interest, (blessed be God for it,) is the true and only interest of men as members of society.”599

Another compelling reason for the significant role that the idea of the common good played in the political rhetoric of 1776 was that it was an integral part of social contract thinking. No one writing in 1776 and using the theory of social contract as his point of departure for explaining the purpose of the new state and of its governmental form could avoid reference to the common good. The Declaration of Independence enumerated as the king’s first violation of his duties the refusal to assent to colonial laws, “the most wholesome and necessary for the public good.” The state constitutions, naturally, incorporated the common good as the guiding value for the exercise of legitimate government.



THE COMMON GOOD IN THE STATE CONSTITUTIONS

The first three articles of Virginia’s bill of rights recapitulated the tenets of the theory of social contract. The third named the common good as the highest consideration guiding governmental action and a justification for resistance against the abuse of governmental power. “Government is, or ought to be, instituted for the common benefit, protection, and security of the people, nation, or community; of all the various modes and forms of government, that is best which is capable of producing the greatest degree of happiness and safety.” The sixth article added that the legislature’s highest obligation was to serve the common good. This same article made the right to vote dependent on a “permanent common interest with, and attachment to the community.” A male adult was expected to prove such attachment by acquiring property.600

The first article in Delaware’s bill of rights established the sovereignty of the people and declared that governmental power existed “solely for the Good of the Whole.” Any infringements on “public Liberty” would indicate the misuse of governmental power.601

Pennsylvania’s bill of rights followed Virginia’s wording and defined the criteria of good government as the “common benefit, protection and security of the people, nation or community.” Good government was inconsistent with “the particular emolument or advantage of any single man, family, or set of men, who are a part only of that community.” 602 The draft for the bill of rights included an article, later rejected by the constitutional convention, that would have set an upper limit on the acquisition of property and that justified this measure with “the general happiness of the people.”603

Maryland adopted Delaware’s bill of rights. Georgia did not draw up a bill of rights, but it did include the phrase pro bono publico in its state steal.604

Massachusetts’s bill of rights followed Virginia and Pennsylvania’s wording and reinforced it by adding: “Government is instituted . . . not for the profit, honor, or private interest of any one man, family, or class of men.” The constitution of Massachusetts went further than earlier ones in suggesting that defending the very existence of the political structure (“the body politic”) might be part of securing the common good. The sequence in which the opening sentence of the preamble listed the duties of government was unusual in emphasizing the dependence of the individual on government for the enjoyment of his rights: “The end of the institution, maintenance, and administration of government, is to secure the existence of the body politic, to protect it, and to furnish the individuals who compose it with the power of enjoying in safety and tranquillity their natural rights, and the blessings of life.”605

The bills of rights and the constitutions failed in one important respect. They did not reach a definition of the common good that resolved the ambiguities inherent in the concept as it was developed in the decade prior to 1776. The common good and the sum of private interests were seen as synonymous, and the possibility of conflict between them was belittled. In its preamble to the constitutional draft of 1779–1780, the constitutional convention of Massachusetts indulged in the following tautology: “The Interest of the Society is common to all its Members. The great Enquiry is, wherein this Common Interest consists.”606 The founding generation dealt with this question inductively. They did not see any point in trying to deduce an answer to it from a doctrine such as that of popular sovereignty. And they refused to take refuge in a metaphysical definition of the common good that provided the desired theoretical consistency, was free of all inner contradictions, and could be applied to all situations. Despite their penchant for the image of the state as a body, they did not go so far as to invest this body with a life and with interests of its own that would justify the ruthless subordination of the individual’s interests.



“PUBLIC GOOD IS, AS IT WERE, A COMMON BANK.”

In addition to the legally relevant constitutional texts, the idea of a common or public good was publicly discussed in metaphorical language, particularly in images taken from the world of commerce. A Philadelphia pamphlet of 1777 explained: “Public good is, as it were, a common bank, in which every individual has his respective share; and consequently whatever damage that sustains, the individuals unavoidably partake of the calamity.”607 The image was sufficiently ambiguous to reflect American reality accurately. It did not exclude a fundamental community of interests, a subordination of the individual customer to the general terms of doing business, any more than it excluded conflicting interests among the customers themselves. In the discussion that took place during the framing of the constitutions, conflict between different interest groups was not denied, but the conviction that these groups could exist in harmony dominated.

The comparison of the state to a corporation reflected this same assumption. “The case is similar to that of a trading company, possessed of a common stock, into which every one hath given his proportion,” a Connecticut pamphlet of 1775 explicated. “The interest of this common stock is now the property of the whole body, and each individual is benefited in proportion to the good of the whole, and is a good or bad member in proportion as he uniteth to, or counteracteth the interest of the body.” The analogies to a bank and to a corporation are at least as revealing of the founding generation’s actual expectations as the abstract deductions from the theory of social contract with which this same writer, a clergyman, introduced his pamphlet: “As society evidently originates from mutual compact or agreement, so it is equally evident, that the members who compose it, unite in one common interest; each individual gives up all private interest that is not consistent with the general good, the interest of the whole body: And, considered as a member of society, he hath no other interest but that of the whole body, of which he is a member.”608

The frequent invocation of the common good between 1776 and 1780 went together with a full awareness of the existing conflicts of interests among Americans. Conflicts between the interests of the coastal cities and the inland rural areas had been mounting for decades as trade increased. Political rhetoric had rather misleadingly labeled the groups involved as the “mercantile interest” and the “landed interest.” The terms were misleading in the sense that the mercantile interest included more than the regular commercial activities of the merchants. Real estate in the urban areas as well as the interests of artisans and of the professional classes indirectly dependent on commerce also came under the heading of the mercantile interest.609 But these two terms were permanent fixtures in the debates of the time. To cite only one especially articulate example, Petersham, a small town in western Massachusetts, saw an almost irreconcilable conflict of interests between the “mercantile towns” and the “freehold interest of the country” in 1776. The Petersham town meeting felt the stability of the whole country could be maintained only if the representatives of rural landholding interests were in the majority in the legislature.

The mercantile interest being put on a par with the free-hold, cannot be safe, more especially in a community where the balance of trade is against us, and likely so to continue for a considerable time yet to come; which must be where raw materials are exported, and manufactured ones imported. In such case the merchant’s interest will lead him to keep the people dependent on the channel of his trade, and of consequence use every means to discourage manufactures among us, as trade will lessen in proportion to their being carried on, and must very near come to a stand at the time when our manufactures are sufficient for our own consumption; and until such time as we change the situation of our exports and imports to our advantage, as is the case of England, the merchant’s interest must ever operate against the prosperity of his country.610



The debate on the relative merits of agriculture or commerce for the development of American society also produced early forms of the utilitarian definition of the common good, usually identified with the nineteenth century. During the election campaign for the revolutionary assembly of Massachusetts in May 1776, an advocate of commercial interests urged readers of the Massachusetts Spy to vote only for highly qualified candidates, for patriots, for rational men of integrity,


who will ... promote the greatest happiness of the greatest numbers—who will not devote their time, their abilities and the powers with which they are vested, in advancing their personal profits and honors, and those of their respective families and friends.—Who will not do every thing in their power to destroy the commercial part of the community, without considering that the value of our lands is enhanced in proportion to the demand, which an extensive commerce, the opulence of the merchant, and the number of mechanics necessarily occasion.611



A premise of the utilitarian concept that many Americans fully shared was the firm belief that individual interests, clearly recognized and openly promoted, could be reconciled in the context of an expanding economy. The town delegates of Essex County typically deplored that too many had “fancied a clashing of interests amongst the various classes of men” and that they had forgotten that “our interests when candidly considered are one.”612 Practical suggestions put forth by the Essex whigs for the constitution of Massachusetts showed, however, that they identified the public good largely with the interests of the propertied classes. A law affecting private property, they claimed, is just only when it clearly advances “the good of the whole, which is to be determined by a majority of the members, and that majority should include those, who possess a major part of the property in the state.”613

The reconcilability of conflicting interests and the necessity to protect the landed interest against the unmitigated application of the majority principle were also at issue in the debate over the unicameral legislature of Pennsylvania. The advocates of a single house took conflicting interests for granted and feared only that in a bicameral legislature one house would be dominated by “land interests” and the other by “commercial interests.” “To say, there ought to be two houses, because there are two sorts of interest, is the very reason why there ought to be but one, and that one to consist of every sort.”614 Even Pennsylvania’s radical whigs, to whom the unknown author of this demand surely belonged, did not speculate about the existence of a latent general will or will of all that would manifest itself in the unicameral legislature; Rousseau had not been their teacher. For them, sufficient proof of a successfully functioning political system was the general acceptance of decisions arrived at by due political process. They demanded submission to the new popular government, not belief in a transpersonal general will: “No man is a true republican, or worthy of the name, that will not give up his single voice to that of the public: his private opinion he may retain; it is obedience only that is his duty.”615

Closer than Rousseau to the founders’ thinking about the common good and private interests was Hume’s pessimistic view of human nature. Hamilton, for one, subscribed fully to Hume’s idea that private interest was man’s dominant motivation. In 1775 he quoted Hume verbatim: “In contriving any system of government, and fixing the several checks and controuls of the constitution, every man ought to be supposed a knave: and to have no other end in all his actions, but private interest. By this interest, we must govern him, and by means of it, make him co-operate to public good, notwithstanding his insatiable avarice and ambition.”616

The constitutions of 1776 were to take the weakness of man as he is into account and not be based on the idea of a new man yet to evolve.



PARTIES, REPRESENTATION, AND THE COMMON GOOD

It would take several decades of practical political experience before Americans would take the next step and institutionalize conflicts of interest groups in the form of political parties. In the eighteenth century, any sharpening of factional tendencies or of regional interests had evoked prophecies of total corruption and the end of popular government. 617 A constitution was by definition designed to reconcile conflicting interests and make the organization of interest groups superfluous. In this sense, the first constitutions as well as the Federal Constitution were “against parties.”618

In the 1770s few Americans considered the possibility that parties might perform a useful function. A “Democraticus” suggested organizing the three branches of government in such a way that there would be different “orders of men, who, like parties in the State, will mutually watch and restrain the partialities to which any particular party or interest may incline.”619

The Constitutional Society of Philadelphia, founded to defend Pennsylvania’s unicameral legislature, in 1779 stated one of its principles as follows: “We will, as a ‘party’ support men and measures which will promise happiness and prosperity to the state, no matter who originates them.”620 The quotation marks around “party” indicated a shift in the use of the word. The Constitutionalists acknowledged their function as a party, but only as a good party that worked for the benefit of the community as a whole. Even a preacher speaking before the house of representatives and the council of Massachusetts in 1778 thought that parties could conceivably have a useful function in a republic. He only warned against the “parties and factions” that fed on false ambition and hatred, such as those that had contributed to the downfall of the Roman republic. He commended “parties in a free state” that were intent on “the public liberty and welfare.”621

This faith that opposing interests could be reconciled characterized the constitutionalism of 1776. The republican ideals of popular sovereignty, freedom, and equality acted as a permanent challenge to clarify the relationship between public and private interests, and the minorities that were calling for a greater realization of these principles kept the challenge alive. The crucial point is, however, that in no phase of the American Revolution did naive and doctrinaire belief in the supremacy of the public good lead to the establishment of one center of political power with supreme authority to assert the ideal, if need be with the help of the guillotine. The experience the Americans had in organizing their resistance against England and the difficulties of the war years discouraged naive faith in the day-to-day effectiveness of the common good as an ideal.

The constitutionalism of 1776 presupposed not the uniformity of private interests but only the possibility of resolving conflicts within the framework of the new political system. Consequently, the realists of 1776, as representatives of their interest groups, did not veil the existence of conflicts behind a cloud of rhetoric proclaiming the public good. Instead, they identified different interests and institutionalized them in graduated property qualifications for voting and office holding, in the system of checks and balances, and in the establishment of bicameral legislatures. At the heart of their solution for resolving conflict was the principle of representation. They assumed that with the help of a fair system of representation, conflicts could be resolved and the common good achieved.







CHAPTER XI

Representation

A representative democracy, where the right of elections is well secured and regulated and the exercise of the legislative, executive and judiciary authorities, is vested in select persons, chosen really and not nominally by the people, will in my opinion be most likely to be happy, regular and durable.

—ALEXANDER HAMILTON, 1777



“VIRTUAL” REPRESENTATION AND THE COLONIAL ASSEMBLIES

Distance from England and the administrative form of the first settlement companies had encouraged the early development of a system of representation within the British colonies in North America. As early as 1640, eight colonies had assemblies that represented the interests of the settlers in their dealings with the companies, the king’s governors, or the proprietors. Between 1686 and 1689, the colonists in the Northeast successfully resisted an attempt to consolidate them into a Dominion of New England and place them under the rule of a viceroy and his privy council.622 From the 1690s on, the assemblies regarded themselves more and more as comparable to the House of Commons and followed the rituals of Parliament as closely as they could.623 In countless struggles with the governors and their councils, the assemblies won increasing influence over legislation and administration in the colonies. After 1776 they became the most powerful political institutions in the states. In the period following the Revolution, they tried to retain their position of strength. In the metaphorical language of the day, the legislature was “the soul, the source of life and movement” in the body of the state.624 To persuade the state legislatures to give up part of their power was the major task of the supporters of the Federal Constitution of 1787.

The conflict between the assemblies and Parliament over the Stamp Act resulted in the articulation of two mutually exclusive theories of representation. The colonial assemblies had a fair claim to truly reflecting the interests of their constituencies; voters and representatives were united by residence and land ownership in the same district, and the property qualifications for voting permitted probably three-fourths of the male white adults to vote.625 The parliament at Westminster did not even pretend to be directly representative in this sense. In a pamphlet defending the Stamp Act, Secretary of the Treasury Thomas Whately argued in 1765 that nine-tenths of the English population could not elect representatives either; all the inhabitants of Leeds, Halifax, Birmingham, and Manchester, for example, a population exceeding that of even the largest colony, did not have the right to send a single representative to Westminster. But this was not insufferable, Whately said, because according to the principles of the English constitution, they were “virtually” represented in Parliament, as indeed he thought the colonists were. Years before Edmund Burke’s much noted speech on the nature of representation, Whately formulated the constitutional theory of the elected representative as the guardian of the common good in contrast to the lobbyist for some particular interest:


None are actually, all are virtually represented in Parliament; for every Member of Parliament sits in the House, not as Representative of his own Constituents, but as one of that august Assembly by which all the Commons of Great Britain are represented. Their Rights and their Interests, however his own Borough may be affected by general Dispositions, ought to be the great Objects of his Attention, and the only Rules for his Conduct; and to sacrifice these to a partial Advantage in favour of the Place where he was chosen, would be a Departure from his Duty; if it were otherwise, Old Sarum would enjoy Privileges essential to Liberty, which are denied to Birmingham and to Manchester; but as it is, they and the Colonies and all British Subjects whatever, have an equal Share in the general Representation of the Commons of Great Britain, and are bound by the Consent of the Majority of that House, whether their own particular Representatives consented to or opposed the Measures there taken, or whether they had or had not particular Representatives there.



Whately considered the colonial assemblies comparable only to the city council of London. They could make some decisions independently, but they were clearly subordinate to Parliament.626

Given the concept of actual representation that had developed in the colonies, it was clear what their response to Whately would be: if the new concept of virtual representation had meaning in England, it was only to the degree that there was a community of interests between the enfranchised and the unenfranchised. The colonists, however—perhaps with the overwhelming approval of the English population—could be so exploited economically that they could no longer claim their property as their own. “The relation between the British Americans and the English electors is a knot too infirm to be relied on as a competent security,” replied Maryland lawyer Daniel Dulany. “A total dissimilarity of situation, infers that their representation is different.”627 And James Otis of Boston turned Whately’s argument around in one sentence. If Manchester, Birmingham, and Sheffield were not represented in Parliament, “they ought to be.”628

In defending the competence of their assemblies, the colonists insisted that representatives and their constituencies share identical interests. And therefore, with few exceptions, they rejected the idea of sending representatives across the Atlantic for seven-year terms as insufficient and impractical. In a newspaper article of 1766 opposing the Stamp Act, John Adams saw representatives as strictly analogous to attorneys. Representation, he wrote, was simply a substitute for the decisions of all concerned. “It is in reality nothing more than this, the people choose attorneys to vote for them in the great council of the nation, reserving always the fundamentals of the government, reserving also a right to give their attorneys instructions how to vote, and a right at certain, stated intervals, of choosing a-new. . . . It is this reservation of fundamentals, of the right of giving instructions, and of new elections, which creates a popular check upon the whole government.” 629 The notion that representatives were like attorneys with instructions had the great advantage for the colonists at this point that it avoided the issue of whether there was also an objective common interest that representatives must heed—an interest that Whately and Burke thought ought to be preeminent—without denying the existence of such an interest. Even if Parliament had allocated a seat or two to each colony, the attorney concept of representation could have been used to demonstrate the continuing necessity for colonial assemblies and the impracticability of sending elected representatives to Westminster for a term of seven years.



REPRESENTATIVE DEMOCRACY

In 1776 representative assemblies assumed the power that king and Parliament had lost. Government by revolutionary committees had been only an interim solution.630 During the two-year transitional period and in the following years, few doubts were expressed about the legitimacy or usefulness of the principle of representation. Even the enacting of constitutions was left to a representative assembly in all states except Massachusetts.631

Any newspaper article that dealt with the basic issues of government included in the first paragraph, after a brief summary of the theory of social contract and a nostalgic glance at the happy past when laws were worked out by all on the village green, the statement that representative government was a necessity of modern times. Only loyalist polemics against independence argued that the governmental form that would descend on the country after independence would no longer respect any system of responsible representation.632 In reality, representation became the organizational principle, along with the system of checks and balances, that gave structure to the entire political process in the new states.

The American system of representation did not, however, exclude elements of what Max Weber has called “direct democracy.” Among these elements were rotation in office, instructions from voters to their elected representatives, and the avocational character of public office. Representation was combined with plebiscitary elements.633 Alexander Hamilton was therefore quite correct when in 1777 he characterized the New York constitution as “representative democracy” and rejected the stereotyped concept of “unstable democracy.” “Popular governments” were unstable, he thought, only when the legislative or judicial powers were completely or even partially left to “the collective body of the people. But a representative democracy, where the right of elections is well secured and regulated and the exercise of the legislative, executive and judiciary authorities, is vested in select persons, chosen really and not nominally by the people, will in my opinion be most likely to be happy, regular and durable.”634

Public discussion of the issue of representation between 1776 and 1780 was notably free of ideological rigidity. Debate was no longer based on theoretical projections, as it had been when the colonies were still part of the empire, but on traditional practice. The concept of representatives as attorneys, a concept that had appeared logical and binding to John Adams ten years earlier, now struck him as inadequate. Legislative authority, he thought, ought to be transferred “from the many to a few of the most wise and good.” The rule of the best for the benefit of all was his intellectual ideal. But as a politician, he could not ignore the predominant view of representatives as advocates for specific interests. He therefore postulated that a legislature should ”be in miniature an exact portrait of the people at large. It should think, feel, reason and act like them. That it may be the interest of this assembly to do strict justice at all times, it should be an equal representation, or, in other words, equal interests among the people should have equal interests in it.“635 The idea of the legislature representing in miniature the constellation of interests in the society at large was a product of the entire American political evolution up to that point.

But at the same time, the ideal of rule by the best also retained its appeal. Most whig leaders probably preferred to have a combination of both forms of representation. In 1778, the whigs of Essex County, Massachusetts, followed Adams almost word for word in their demand that the legislature be a miniature replica of the society. The representatives, they demanded, should reflect “the whole body politic, with all its property, rights, and priviledges, reduced to a smaller scale.” But the Essex delegates also believed that insight into the collective interests of society could best be expected from men of their own class, “men of education and fortune” whose experience and way of life could be assumed to qualify them for furthering the good of the whole. They were in a position to survey the various interest groups in their state and to compare them with those of neighboring states. They were familiar with agriculture, trade, and industry in their own state. Only persons with this kind of knowledge could evaluate the real interests of a state and the usefulness of individual bills. The Essex delegates further diluted their demand for a replica of societal interest groups true to scale by presenting an argument drawn from group psychology. An atmosphere of rational deliberation, they said, was possible only in an assembly of no more than one hundred persons. In a larger house of representatives “the variety of opinions and oppositions would irritate the passions. Parties would be formed and factions engendered. The members would list under the banners of their respective leaders: address and intrigue would conduct the debates, and the result would tend only to promote the ambition or interest of a particular party.”636

The Essex whigs, also called the Essex Junto, knew what they deplored. The colonial assemblies had long functioned as a battling ground for spokesmen of interest groups and factions, and there was no reason to expect this to change drastically after independence. And yet they piously expressed their hope that somehow future legislatures might mitigate the clash of parties and compel recognition of the common interest and the good of the whole.



EQUAL REPRESENTATION

Incorporating new rules of representation into the state constitutions was seen as an opportunity to correct injustices that had been under discussion for a long time. For decades, the phrase “equal representation” had been used to demand a more equitable distribution of seats in the colonial assemblies. Since 1752 Pennsylvania’s heavily populated towns near the coast had been demanding representation proportional to taxes paid and to number of inhabitants. Philadelphia, with a population of forty thousand, had only two representatives. In March 1776, the old assembly finally agreed on a redistribution.637 In Virginia, the tidewater counties continued to insist on the old territorial principle of two representatives per county in order to retain their political influence against the increasing power of the growing western counties. Jefferson deplored the injustice of this system.638 In Massachusetts, the royal governors had incorporated new towns without granting them any representation. In August 1775, the General Court reverted to the Charter of 1691 and allowed all towns and districts with at least thirty qualified voters to elect one representative. Towns with more than 120 voters were entitled to two representatives; Boston had four. The merchants of the urban areas who paid the most in tax revenues saw this measure as a threat to their influence. They objected to the use of an unmodified territorial principle and demanded that population size be taken into account. A bill that, for all practical purposes, was virtually railroaded through in May 1776 assured dominance to the larger towns. Communities with 220 freeholders would have three representatives. Every additional one hundred voters entitled a town to another representative. This law gave Boston twelve representatives, and the new house now had 266 members.639

Strong adherence to the territorial principle—in New England the term “corporate principle” would be more accurate—stood in the way of other rational solutions. The concept of artificial electoral districts with a comparable number of voters only gradually came to replace the claim of natural, permanent units like towns and counties to equal representation. Analogous to this struggle on the state level was the one between large and small states on the federal level. The strong position of the small states in the conflict over the distribution of power as it was to be codified in the Federal Constitution derived to a great extent from the integrity granted to any constituted territorial unit.

The small towns in rural Massachusetts fought with persistence against the new idea that any other entities besides those of the incorporated towns might be used as a basis for a new system of representation. They held fast to the tried and true: “Each Town has rights, Liberties and Priviledges peculiar to the same, and as dear to them as those to any other, and which they have as just a right as any others to have guarded and protected. If larger Towns have more to represent them and more Voices in the General Court than the smaller, they will have the Advantage of the smaller, the smaller will not have their Rights equally guarded and protected.” The town of Sunderland, Massachusetts, used this argument in its rejection of the terms of representation laid out in the constitution of 1780.640 Northampton wanted to see the “principle of corporation equality” prevail over the “principle of personal equality.”641 The Lincoln town meeting declared, “Corporations are the Immediate Constituant part of the State and the Individuals are only the Remote parts in many respects.”642 The anonymous pamphlet entitled The People the Best Governors rejected the proposal that seats be distributed in proportion to the tax revenues of the counties on the grounds that it was a threat to freedom. Since all men had the same claim to freedom, the pamphlet argued, the distribution of power according to property could not be justified.

The pamphlet also noted that representation according to population brought considerable technical difficulties with it. Large towns would have to be divided and small ones combined. Since the populations of towns could change quickly, a single reapportionment would not solve the problem. Changes would continue to be necessary, and dissatisfaction would be constant. Yet it is an ancient truth “that political bodies should be immortal.” The author of this pamphlet turned to Blackstone as an authority. He could just as well have cited the arguments for virtual representation presented in 1765: “Though every member is chosen by a particular county or borough, yet, as is justly observed by Lord Cooke and others, when in parliament he serves for the whole nation.” He thought taking taxes and population together as a basis for representation was “intirely capricious.” The only reliable yardstick that could be used for distributing the seats in the legislature was land, “the most solid estate that can be taxed, and... the only permanent thing.”643

In April 1776 the town delegates of the wealthy and heavily populated county of Essex formulated the opposing view. They warned against a rigid adherence to traditional forms and against a refusal to take changing circumstances into account. The rotten boroughs in England provided them with a ready example. The present situation in Massachusetts was so disastrous, they pointed out, that those who contributed only one-fourth of the tax revenues could elect a majority in the house of representatives. Essex, on the other hand, paid one-sixth of all taxes collected but was represented by only one-tenth of the legislature. It struck the Essex delegates as particularly paradoxical that additional seats could be created simply by dividing single towns into several new towns while the populations of the areas affected remained unchanged. For the future, they demanded representation according to numbers, to property, or to a combination of both.644

No one asked that the electoral districts be redrawn so that each had equal populations. The way to the twentieth-century principle of one man, one vote, began instead with the alliance of the mercantile interest and the urban population against the small rural towns that still wanted to determine representation solely on the basis of land ownership and traditional political entities. The compromise that presented itself was to divide the legislature into two chambers. The number of inhabitants or voters would determine the composition of one chamber, land ownership or territorial units the makeup of the other. The Essex delegates made just such a proposal. But none of the new state constitutions applied this solution with any consistency.



COMPOSITION OF HOUSES OF REPRESENTATIVES AND SENATES

None of the houses of representatives formed after the Declaration of Independence were organized according to a completely new scheme of representation. In New England, the town continued to be the unit represented. In the mid-Atlantic and southern states, it was the county or parish, in addition to the few incorporated cities. Every town in Connecticut could send one or two representatives to the lower house; Rhode Island towns could send two, four, or six. But by 1775 this system no longer reflected the actual distribution of population. In 1776 and 1778, the parish of Charleston, with thirty seats in the assembly, was assured a controlling influence in South Carolina. Other parishes in South Carolina had an average of six representatives. The constitution provided that from 1783 on, seats would be reapportioned every fourteen years according to the “strength” and “taxable property” of the parishes. In Virginia, because of the influence of the tidewater counties as has already been mentioned, the system of two representatives from each county was retained. Williamsburg and Norfolk were each allowed one representative, but they were to lose this privilege if their voting population numbered less than half the voters of any county for seven consecutive years. In New Jersey, every county could elect three delegates, in Delaware, seven. Philadelphia and every Pennsylvania county were each allowed six representatives. The Pennsylvania constitution provided that the distribution of seats in the future would be according to number of taxpayers. Seats would be reapportioned after a tax levy in 1778 and at seven-year intervals thereafter. Maryland granted every county four delegates, regardless of distribution of property and population; Annapolis and Baltimore could each elect two. North Carolina prescribed two representatives for each county and one each for the six largest urban settlements.

Georgia was the first state to incorporate into its constitution a graduated system that allowed for expansion. Each county received ten representatives, except for Liberty County, which was larger than the others and therefore received fourteen. The cities of Savannah and Sunbury could choose four and two delegates respectively “to represent their trade.” Two small counties had only one delegate apiece. The constitution also established a scale to be applied to newly formed counties:
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There were no provisions for further expansion. New York had a graduated system, too, allowing each county and certain towns from two to ten representatives. A “census of the electors” was to be taken every seven years and the seats reapportioned accordingly.645

The constitutional convention of Massachusetts also adopted a graduated system but warned against striving for perfection in these matters. In its preamble to the constitutional draft, the convention favored distributing seats in accordance with the principle of equality. But what, the convention asked, did that really mean? The equality of all self-governing units, of all taxpayers, or of all inhabitants? “It cannot be understood thereby that each Town in the Commonwealth shall have Weight and importance in a just proportion to its Numbers and property. An exact Representation would be unpracticable even in a System of Government arising from the State of Nature, and much more so in a state already divided into nearly three hundred Corporations.” 646 The plan that was presented and accepted granted new towns one representative for the first 150 “rateable polls,” i.e., taxpaying males over sixteen years old. The number of representatives would then increase according to the following scale:
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In other words, a representative would be added for every additional 225 taxpaying males. No upper limit was set. The ruling that all already incorporated towns, even with less than 150 taxpayers, could elect one representative clearly was a concession to the principle of corporation equality.647

In the process of constituting the upper houses, the principles of representation and balanced government overlapped. These houses were established to act as checks on the houses of representatives. But the problem of representation had a bearing on their further development. How was America’s aristocracy of the successful to be represented? Property qualifications determined only who could vote and who could run for office, not the allocation of seats,648 Strict construction of whig constitutional theory would have required senatorial election districts containing equal amounts of property, real as well as personal. But this was obviously too difficult to put into practice. Instead, the constitutions adopted interim solutions that used the counties as units to be represented, but nowhere near as much care was taken in differentiating between the counties as had been taken in establishing the rules for electing representatives. Only Virginia, New York, and Massachusetts took the trouble to create artificial districts of equal land area for the sole purpose of electing senators.

Virginia’s twenty-four senators were to represent twenty-four districts to be created by law. Within these new senatorial districts the old counties would continue to exist as local electoral districts. The New York constitution was more precise. It divided the state’s counties into four blocks that would elect nine, six, six, and three senators respectively for a total of twenty-four. New York adhered to constitutional theory more rigorously than any other state by prescribing that a census be taken in seven years and the senatorial seats redistributed, if necessary, in proportion to the number of freeholders. The size of freeholds was apparently not taken into consideration. In Massachusetts, however, the merchants and urban residents made their influence felt. There, forty senators were to represent districts yet to be created. These districts would be established on the basis of tax revenues and could be changed if necessary. During a transitional period the counties would function as districts. The largest, Essex and Suffolk counties, each had six senators; the islands of Nantucket and Dukes County shared one.649

New Hampshire simply weighted the existing counties and distributed the twelve councillor seats among them in the proportion five, two, two, two, one, moving from east to west. South Carolina’s provisional constitution of 1776 permitted the provincial congress to simply draft thirteen councillors from its own ranks. The constitution of 1778 began to differentiate and granted the parishes and districts anywhere from one to three senators; and provision was made for the reapportionment of seats in both the senate and the house of representatives after seven years.

The distribution of senators in Delaware, Maryland, and North Carolina was not dependent on property distribution. Delaware’s three counties each had three councillors for a total of nine. Maryland’s fifteen senators, chosen by an electoral college, represented the west and east banks of the Potomac in the proportion nine to six. North Carolina allowed one senator per county.

The strength of the demand for equal representation of unequal territorial units showed itself even in the states that considered a second legislative chamber superfluous. Pennsylvania’s constitution required that the eleven counties and the city of Philadelphia each have one representative in the executive council. Despite its name, the council was obviously not considered a purely executive institution. Georgia’s constitution demanded that the executive council consist of two councillors per county. Vermont copied most of Pennsylvania’s constitution but not this clause; Vermont’s twelve councillors had no territorial qualification to meet.

Thus the first efforts to represent property interests in a separate chamber revealed the artificiality of this concept under American conditions. In political practice, the state senates did not represent “different” interests but soon became second, additional legislative bodies, serving an essential function in the system of the division of the powers of government between several institutions.



SHORT TERMS OF OFFICE

Belief in the system of representation and mistrust of representatives themselves were not mutually exclusive. The colonists had had considerable experience with the misuse of power, not in the form of an absolute monarch overstepping his limits but in the form of an unresponsive colonial administration supported by the British legislature. When Parliament closed Boston harbor in 1774 and introduced other coercive measures, Jefferson commented that “bodies of men as well as of individuals, are susceptible of the spirit of tyranny.”650 Shortly before the outbreak of war in 1775, Alexander Hamilton warned his fellow citizens that they could not expect justice from a parliament over which they had no control because “a fondness for power is implanted, in most men, and it is natural to abuse it, when acquired.” The experience of the ages taught that it was folly to give men power without at the same time devising all possible means of controlling them.651 Samuel Adams stated in December 1775 that controls were more effective than trust; even the august Greek Areopagus, which was so renowned for its wisdom and discretion that foreign states brought their disagreements before it for peaceful settlement, was subject to the control of a popular assembly.652 For years English radical Whigs had bewailed the lack of control that the voters exerted over Parliament. The colonists now took over their arguments word for word.653

In light of colonial tradition as well as their recent experience, the provincial congresses that framed constitutions in 1776 were prepared to impose limits on themselves and on their successors in office. The limiting of governmental powers took several forms. The two most fundamental of these were the bills of rights and the fixed procedures for ratifying and amending constitutions. The third consisted of a number of technical measures: limited terms of office, instructions for representatives, restrictions on reelection, and the system of checks and balances, including the controls the two legislative chambers exert over each other.654

None of the constitutions provided for the recall of legislative or executive officials during their terms of office. A few towns in Massachusetts had favored such recall, and one of them wanted to include in the bill of rights that all public officials could be recalled at any time, but to most, short terms of office seemed to provide sufficient control. 655 In contrast to their counterparts in the English parliament, who were elected for seven-year terms, all representatives in the new states followed the tradition established in most assemblies of the colonial period and ran for reelection each year. The only exception to this rule was in South Carolina, where representatives were elected for two years. “Where annual elections end, there slavery begins,” had been part of the political folklore of the colonial period. The new constitutions applied the maxim and extended it to senators, governors, and governors’ councillors as well, as the table on the following page shows. The average term of office laid down for senators by the constitutions was about two and a half years. For governors, it was one and a half years and for councillors, three years. Maryland had the longest term of office for senators, five years. Delaware and New York set the longest term of office for governors, three years. The potentially longest term granted any public official, apart from judges, was given to councillors in Virginia. The constitutional provision was so unclear that it permitted indefinite terms for privy councillors. It only required the house and the senate to replace, by joint resolution, two of the eight members every three years, and it prohibited the councillors thus voted out from running for the same office again for a period of three years. If the two most senior councillors would leave office after each three-year period, then all privy councillors automatically served a term of twelve years. However, the constitution did not specifically prohibit longer terms for six of the eight councillors.656 No other state copied this singular combination of the principle of rotation in office with a rare form of “congressional” confirmation or dismissal of executive officers.

TERMS OF OFFICE FOR REPRESENTATIVES, SENATORS,
GOVERNORS, AND COUNCILLORS
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INSTRUCTIONS: DIRECT POPULAR INFLUENCE ON LEGISLATION

The electorate’s instructions to its representative on specific issues combined a plebiscitary element with the principle of representation. This combination was not a controversial point in constitutional debates between 1776 and 1780. In New England, instructions had been regarded as a basic part of the representational system from the outset. In 1640 Plymouth provided by law for instructions, and in 1641 the General Court of Massachusetts asked the towns to give their delegates instructions on two controversial issues. In the House of Burgesses the right to give instructions was defended at length in 1754.657

In England, the question of whether or not members of Parliament could receive instructions had been debated for years. Edmund Burke’s Bristol speech of 1774 against the binding mandate was a response to the opposing view of a preceding speaker who also proved to be a successful candidate for a seat in Parliament. This speaker’s party had made the right of instruction a major point in its platform.658 James Burgh’s radical Whig reader, published in the following year, shows that the right of instruction had been a goal of parliamentary reformers for over a century.659

Americans made use of instructions in such a flexible way, however, that Europeans might not have thought the practice amounted to instruction at all. In any case, Americans avoided the disadvantages that Burke foresaw. The instructing bodies, the town meetings, and the county conventions knew how counterproductive it could be to tie their representatives’ hands with detailed and rigid instructions. They sent strict instructions only on crucial questions, such as the decision for independence or for a new constitution. Mecklenburg County’s five delegates to the provincial congress of North Carolina, for instance, received the following instructions in November 1776: “Gentlemen: You are chosen by the inhabitants of this county to serve them in Congress or General Assembly for one year and they have agreed to the following Instructions which you are to observe with the strictest regard....”660 The instructions the reputedly stubborn Massachusetts town of Pittsfield sent its representative in reaction to the constitutional draft of 1778 provide a vivid example of the mere flexible way in which instructions were used. The framing of a new constitution, the Pittsfielders let their representative know, was of such consequence that he surely would want to know what his constituents’ expectations were. “You are therefore hereby instructed to unite with said convention in drawing up a Bill of Rights and in forming a new Constitution.... We wish you to oppose all unnecessary delay.... The said Bill of Rights and Constitution you will move to be printed.... You are not to dissolve the convention, but to adjourn from time to time.” If his instructions had ended here, the Pittsfield representative would indeed have had little opportunity to use his own judgment. He was even commissioned to make specific motions. All that was left to his discretion was when he would make them. But despite what had gone before, the concluding lines of these instructions granted the representative considerable freedom after all. “On the whole, we empower you to act agreeable to the dictates of your own judgment after you have heard all the reasonings upon the various subjects of disquisition, having an invariable respect to the true liberty and real happiness of this State throughout all generations, any instructions herein contained to the contrary notwithstanding.”661 Thus the Pittsfielders wrote into their instructions a section empowering their representative to disregard parts of those same instructions, but they would never have considered this as giving up their right to instruct. They had no sense of having tested the limits of this institution but had simply made restrained use of a sharp weapon.

Three of the eleven constitutions explicitly guaranteed the right of instruction. Pennsylvania’s declaration of rights was the first to enumerate “the right... to instruct their representatives’ among the citizens’ liberties.” North Carolina’s bill of rights took over this resolution. The Massachusetts bill of rights followed Pennsylvania’s example closely on this point, and listed, after the right to assemble peacefully, the people’s right to “give instructions to their representatives, and to request of the legislative body, by the way of addresses, petitions, or remonstrances, redress of the wrongs done them, and of the grievances they suffer.”662

An attempt to go beyond instructions and institutionalize yet another kind of popular participation in lawmaking failed. Pennsylvania’s constitution was the only one to venture the following legislative procedure:


To the end that laws before they are enacted may be more maturely considered, and the inconvenience of hasty determinations as much as possible prevented, all bills of public nature shall be printed for the consideration of the people, before they are read in general assembly the last time for debate and amendment; and, except on occasions of sudden necessity, shall not be passed into laws until the next session of assembly; and for the more perfect satisfaction of the public, the reasons and motives for making such laws shall be fully and clearly expressed in the preambles.663



The idea soon proved to be impracticable. What were “bills of public nature”? What should be considered a “sudden necessity”? How were the views of the public to be gathered? The whole clause was an easy target for opponents of the Pennsylvania constitution.664

The logical place for guaranteeing the right to instruct on the federal level would have been the First Amendment to the Constitution. On August 15, 1789, in the course of debate on this amendment, the House of Representatives of the United States did discuss a motion that not only would have denied the federal legislature the right to limit the freedoms of speech, assembly, petition, and press but also would have secured voters “the right... to instruct their representatives.” 665 The motion was not adopted. There would be no right of instruction at the federal level. But the decision might well have gone the other way, and it would be wrong to consider instructions to a congressman by the voters of his district as alien to the American system.



THE PUBLIC EYE

Several state constitutions ruled that the doors of the legislative chambers be open to anyone, unless there were particular reasons for a secret session, and that an official record of proceedings should be published. This was a great step forward in the development of legislative procedure and the creation of a politically relevant public opinion.

Since 1688 the mother of parliaments had asserted absolute freedom of speech for its members, but only behind closed doors. Keeping out spies in the pay of the monarch was one of the original motivations for secrecy. Privacy of debate was one of the privileges of Parliament. In 1770 the Commons and the Lords reasserted the exclusion of “strangers” from their chambers. In 1771 the House of Commons reluctantly gave up enforcement of the prohibition against publishing parliamentary speeches, and the London newspapers were free to report fully on the controversial debates of the 1770s.666

Practices in the colonial assemblies varied. In Massachusetts, the records of meetings of the General Court had been published since 1685.667 In Pennsylvania, debates in the assembly had been considered confidential as late as 1764. From 1770 on, voters were granted admission. 668 Then in July 1776, Pennsylvania’s constitutional convention resolved that its records should be published weekly in English and German.669 The new constitution demanded that “the doors of the house in which the representatives of the freemen of this state shall sit in general assembly, shall be and remain open for the admission of all persons who behave decently, except only when the welfare of this state may require the doors to be shut.”670 The constitution also obliged the assembly to publish its votes and proceedings twice a week while it was in session. At the request of only two members, the clerk had to record how each member voted in any voice vote; and any representative would have the chance to add an explanation of why he voted as he did. In North Carolina, too, the request of only two representatives could force the house to record how each member voted on an issue. Also, the records, including the roll calls, had to be published immediately after the close of the legislative session.671

New York’s constitution prescribed daily publication of the legislative records, provided the pressure of business permitted it; and the lawmakers were allowed to strike whole passages before publication.672 The constitutional convention itself, however, preferred to complete its work in private meetings. A motion to open the constitutional debates to the public was defeated by a large majority.673 The provincial congress of Virginia, too, excluded the public during those weeks in May 1776 when it discussed the bill of rights. At other times visitors could enter the gallery and lobby with the permission of a member of the house.674 New Jersey’s provincial congress of June 1776 voted on the first day of its session to exclude the public, a decision soon attacked in a petition asking “that the doors of Congress be kept open except in cases where secrecy is necessary.”675

In 1787 the Federal Constitution was drafted behind closed doors. Its ratification, however, was an orgy of public debate. The Constitution enjoined the national legislature to publish its proceedings, “excepting such Parts as may in their Judgment require Secrecy,” and to include the yeas and nays on any question if one-fifth of those present desired to do so. Verbatim records of debates were, however, not officially published until 1873. The Constitution did not compel House and Senate to open their doors to the public. But at least the House of Representatives normally conducted its sessions in public from the beginning, and the Senate did so from 1793 on.676

On the federal as well as on the state level the publicness of legislative debate contributed to the formation of public opinion as an essential part of the political system. From the Revolutionary period on, political practice thus combined two elements of modern parliamentary government, representation and plebiscite, that in theory seemed to exclude one another.677



ROTATION IN OFFICE

During the colonial period, short terms of office had not prevented the recurrent reelection of individuals, some of whom retained certain offices for decades at a time, nor had it prevented the growth of dynasties that laid claim to public officers.678 The new constitutions, therefore, set limits on reelection to offices that were considered either potential positions of power or potential sinecures. There was less concern about the office of representative than about senatorial seats, council seats, and the governorship.

Rotation in offices—also called “rotation of civil offices” and “rotation of power”—was an old republican ideal based on a belief in the capability of many citizens to assume public offices.679 The advocates of rotation cited the authority of the English radical Whigs and of Harrington’s model state.680 The radical Whigs believed that the corrupting influence of the court was so great that even a member of Parliament of the greatest integrity should not be exposed to it for more than a year. Therefore, the reformers had made it their goal to prevent bribes by constantly changing the members of Parliament. Advocates of rotation in America based their case in part on the corrupting influence of political power and on a general mistrust of professional politicians. Also, frequent changeover in officeholders would spur on a large number of able men to prepare to serve the country for a time. Excessively long periods of office would, on the contrary, discourage potential candidates from acquiring the knowledge necessary for public office. This argument obviously assumed a good education to be a precondition for a successful officeholder. (One newspaper writer specifically mentioned a knowledge of history, the law, government, economics, and “humanity” as essential.)681 John Adams explicitly applied the idea of encouraging competition among the elite for public office when he drafted the constitution of Massachusetts. He suggested that no governor should serve for more than five out of any seven consecutive years. Not only would this time limit prevent him from accumulating power over an extended period of time in office, but also at the same time the possibility of achieving the high office of governor would induce a number of men to devote their energies to public affairs.682 This idea, however, failed to convince the convention, and the constitution left the governor’s eligibility for reelection open.

The rotation principle also seemed useful to those who feared the increasing influence of demagogues in the aftermath of the Revolution. With their cries for freedom, demagogues could mislead “the generality” and harm “the public.” The hope was also expressed that rotation could prevent a ruling clique or “party” from forming.683 Some bills of rights used the image of an officeholder’s “return” to the ranks of his equals to justify short terms and rotation. It was thought that these same measures in the Pennsylvania constitution would preclude an “unwelcome aristocracy” from developing.684

Virginia’s constitution was the first to include detailed prohibitions against reelection. After a four-year term, a senator could not be reelected for another four years; and every year, one-fourth of the senators would be newly elected. The governor, after serving one year, could be reelected twice but would then have to wait four years before running for governor again. Privy councillors, as has already been mentioned, could not hold office for three years after they had been voted out by joint resolution of house and senate.

Pennsylvania was the only state to restrict the reelection of members to the lower house. Only three states regulated the reelection of senators, but six limited that of sheriffs, coroners, and governors. Massachusetts and New Hampshire—as well as South Carolina in its constitution of 1776—prescribed no rules for rotation in office. The table on pp. 328–331 summarizes the rules for rotation contained in the state constitutions passed between 1776 and 1780.



A COMPARATIVE OUTLOOK

In revolutionary France of 1789 conflicting ideas of representation were advanced, which were no more compatible than the concepts of virtual and actual representation in the American colonies. The monarch claimed to represent the nation. The plurality of estate and corporate interests related to the crown and to each other in a completely dysfunctional way, and it was impossible to deal with the needs of the society harmoniously and efficiently. With the third estate’s proclamation, on June 17, 1789, of an “Assemblée nationale,” the old regime of a nation divided into and represented by the crown and the estates of clergy, nobility, and commons—the Ständestaat—came to an end, and the modern system of national representation began to spread in continental Europe. As the revolution progressed, two alternative modern concepts of representation were proposed. The followers of Abbé Sieyès wanted to see the representatives, once elected, free from instructions by their particular constituencies, free to form a true “représentation nationale.” The more radical disciples of Rousseau, on the other hand, wanted a “représentation populaire,” that is, permanent control of the delegate by his electorate. Both groups believed in a preexisting common good and refused to determine in an empirical way what the actual needs of the society were. They were not prepared to work out a “practical balance of interests, a reconciliation between the different groups that make up the state, whether those groups be political, social, economic, professional, or religious in nature, whether their orientation be cultural or ethnic.”685

Americans in 1776 and 1787 did not have to deal with such sharply opposed alternatives or such dogmatic demands. America had not been obliged to throw off a monarch who claimed, solely in himself, to represent the nation. George III officiated as “king in parliament.” English colonial policy had created and encouraged a highly successful system of representation, one that was soon ready to exist independently of the mother country. The assemblies, representing a relatively large constituency in a relatively homogeneous population, had accurately reflected the interests of the society. The colonies and the counties, and the parishes and towns within them, had long been functioning political entities that were now ready to be represented at a higher level. As a consequence, delegates from the thirteen states were able to peacefully and easily construct a durable “national representation” within a decade after Independence. No established republican ideology had obliged the founding generation of 1776 to develop completely new political institutions or modes of representation. On the contrary, established forms of representation partially determined the shape American republican government would take.







CHAPTER XII

The Separation of Powers

Q. Why would you have your government so mixed?

A. Because the experience of ages has proved that mixed governments are the best.

Q. Simplicity is amiable and convenient in most things, why not in government?

A. Human nature is such, that it renders simple government destructive, and makes it necessary to place one power over against another to ballance its weight.

—Pennsylvania Evening Post, MARCH 16, 1776



COLONIAL ORIGINS

One of the means to overcome the inferior status of the colonies was to ignore it and to regard each colony as a complete political entity within which the same principles of government applied as in Britain. This was particularly true for the idea of preventing arbitrary and oppressive government by having several persons or institutions participate in the exercise of governmental powers. Since 1688 the idea had been part of the much praised “mixed” and “balanced” British constitution.686 It was used in numerous conflicts between the colonial assemblies and governors. When the governor of Massachusetts attempted in 1742 to raise his own salary without seeking the annual approval of the house of representatives, the house objected and claimed that this action “would greatly tend to lessen the just weight of the other two branches of the government.”687 To calm fears that the colonies were moving toward independence, a Philadelphia pamphlet declared in 1759 that increasing “the People’s Power” in Pennsylvania had not undermined the authority of the governor. Pennsylvania had developed neither a “popular” nor a “monarchical” government, the pamphlet went on, but a “mix’d Form.”688 A London compendium of 1755 was pleased to find that the colonial governments were uniform despite differences in their origins. All of them resembled the government of Britain: “By the governor, representing the King, the colonies are monarchical; by a Council they are aristocratical; by a house of representatives, or delegates from the people, they are democratical: these three are distinct and independent of one another, and the colonies enjoy the conveniences of each of these forms of government, without their inconveniencies, the several negatives being checks upon one another.”689 The implication conveyed to the reader was that the provincial governments in North America were miniature replicas of the British system, and not a threateningly new and alien development.

In reality, however, it proved to be impossible to transfer to the colonies a governmental system based on legally defined estates; a Ständestaat could not be recreated in the New World. In the American social and political environment, application of the English concepts of mixed government and separation of powers led to the modern system of a functional division of powers among several institutions with constitutionally prescribed forms of cooperation. Public debate in the colonies ignored this fundamental transformation. Colonial writers simply went on repeating that the colonists were merely imitating the mother country in a most natural way. A preacher speaking before the Massachusetts General Court in 1770, for example, reminded his listeners that “the whole power cannot with safety be entrusted with a single person; nor with many, acting jointly in the same public capacity,” and that “various branches of power, concentring in the community from which they originally derive their authority, are a mutual check to each other in their several departments, and jointly secure the common interest.”690 By using the vague phrase “concentring in the community,” the speaker circumvented the issue of precisely how the English system of king, lords, and commons applied to colonial society. Similarly, when George Mason, writing in 1773, needed to explain the split that took place between the governor’s council and the representatives of Virginia in 1680, he viewed it quite naturally as a logical step in American political evolution, yet at the same time he saw this development as a recreation of the English example. As the population had grown, Mason wrote, so the number of representatives had grown too. In joint votes the councillors always found themselves in a minority. In order to preserve their independent voice, they were finally forced to meet separately. “The Gentlemen of the Council, of their own mere Notion, thought proper to Walk upstairs, and formed in Imitation of the English House of Peers, a separate and distinct Branch of the Legislature.”691

Between 1774 and 1776, in the acute phase of debate with crown and Parliament, the Continental Congress also drew on the principle of checks and balances. In its statement of principles of October 1774, the Congress objected to the crown’s appointment of governors’ councillors for indefinite terms in several colonies. The dependence of the councillors on the crown, the Congress argued, eroded legislative freedom in the colonies, because “it is indispensably necessary to good government, and rendered essential by the English constitution, that the constituent branches of the legislature be independent of each other.”692 The incident showed clearly that the colonists did not worry about the lack of a social base for an independent upper house; all they considered necessary was a functionally independent third institution.

Opponents of independence did not accept functional separation of powers as sufficient and warned that there could be no balanced government in a republic.693 The Encyclopedia Britannica of 1773 reflected this same opinion. Under the heading “Government,” the encyclopedia explained that republics were always “unmixed” (no distinction was made between modern republics and those of antiquity) and that the English constitution, by contrast, was a mixed government that enjoyed “the main advantages of an aristocracy and a democracy, and yet is free from the disadvantages and evils of either of them.” The article also contained a brief summary of the allegedly Gothic origins of the British mixed form of government.694



SIMPLE GOVERNMENT REJECTED

Once the royal governor, the monarchical element in the colonial system, had been removed, the way was clear for organizing the legislative process in a purely functional way that would involve a republican governor, an executive council, a house of representatives, and an upper house. Some, however, asked why it was necessary to let the interaction of several artificially constructed governmental agencies interfere with the rule of the elected representatives of the people. In America there was only one estate whose interests the government was to serve. Was not a “simple” form of government called for under these conditions?

In conscious opposition to the much praised balanced English constitution, a minority called for a “simple” constitution in 1776. They sought to substitute the ideal of simplicity for that of divided and balanced government. Thomas Paine was the first effective advocate of simple government in the colonies. He argued in Common Sense that the balance obtained in the English constitution by the separation of powers was a farce because it was obvious for all to see that the three components involved did not enjoy equal status. The monarch had gained too much power. Paine claimed that his plan was in keeping with “a principle in nature which no art can overturn, viz. that the more simple any thing is, the less liable it is to be disordered, and the easier repaired when disordered.”695 Such a statement may seem surprisingly naive in the context of political theory at the time, but in some intellectual circles simplicity had been a popular topic of salon conversation and cultural criticism for years. Eskimos and South Sea Islanders had been exhibited in London as representatives of the simple life.696 Once the connection between living primitive people and one’s own tribal past was established, the observation followed naturally that the “ancient Saxon constitution” had once been “just as simple” as the Pennsylvania constitution, which was now under attack because of its simplicity.697

A small town in New England picked up the idea of simplicity and declared that with “a mode of government the more simple, the less Danger of the loss of Liberty.”698 The People the Best Governors, a pamphlet written to defend the rights of rural towns in New England, appealed to the same ideal. The people, the pamphlet stated, were the best guardians of their own freedom. “The more simple, and the more immediately dependent . . . the authority is upon the people the better.” 699 Even an article calling for reforms in the army in 1778 used a mechanical analogy that applied both to military and civil organization: “In mechanics, simplicity and efficacy are certain and concomitant.... Too great a combination of powers impedes the motion, and eventually destroys the use of the machine or structure.”700

The opponents of Pennsylvania’s unbalanced constitution ridiculed the idea of simplicity by defining it as “notions . . . common or natural, or simple, or easy, or not troubled with much thought.”701 Benjamin Rush stated tersely in the same debate that despotism was the simplest form of government and urged that “simplicity in principles” not be confused with “simplicity in the application of principles to practice.”702 But even the Pennsylvania constitution, which was repeatedly attacked for lacking separated and balanced branches of government, was not an instrument of direct democracy. One of its defenders listed the elements of separation and institutional checks it contained. Judges of the higher courts were independent of the legislature by virtue of their fixed salaries and seven-year appointments, and since they could not hold a second public office at the same time, there was also no danger that the legislature could offer them other lucrative posts as tokens of favor. Because the governor’s council was directly elected by the people, it, too, was independent and could not be arbitrarily recalled by a majority of the voters.703

The advocates of simplicity were not able to achieve any lasting political influence. Simple plans for government organization were rejected as reflecting an idyllic view of society that no longer applied, not even in America. An opponent of the unicameral legislature in Pennsylvania went so far as to say that even in America the unequal distribution of property had already produced a “monarchical spirit” that “a mixed government” (to which, moreover, the population was accustomed) would help overcome. He proposed “a supreme executive magistrate (with a necessary check) and two orders in the body of legislation.” He added that these orders would, of course, derive their authority from the people.704

A pessimistic view of human nature was part of the argument for a system of checks and balances. A carefully thought out scheme of opposing and cooperating institutions could, perhaps, counteract the ill effects of human weakness. Stated crassly, the argument ran as follows:


Q. Why would you have your government so mixed?

A. Because the experience of ages has proved that mixed governments are the best.

Q. Simplicity is amiable and convenient in most things, why not in government?

A. Human nature is such, that it renders simple government destructive, and makes it necessary to place one power over against another to ballance its weight.705





UNICAMERAL VERSUS BICAMERAL LEGISLATURE

If anything was considered incompatible with the idea of simplicity, it was an institution comparable to the House of Lords that could prevent a majority of the representatives from enacting a law. Without rejecting the separation of powers in principle, the advocates of simplicity opposed dividing the legislature into two chambers with mutual veto power. In the winter of 1775/1776, sympathy for unicameral legislatures had been strong enough in the Continental Congress to prevent John Adams from recommending a uniform constitutional draft for all the states.706 Between 1776 and 1780, there were numerous advocates of a unicameral legislature in both Massachusetts and Pennsylvania. 707

Constantly recurrent points in the case for unicameral legislatures were: (1) The English constitution was a failure. The upper house had proved to be useless, and the councils established by the colonial constitutions had taken sides with the crown or the proprietor.708 (2) No minority should be able to prevent a majority of popular representatives from passing a law. (3) The existence of two houses would give institutional form to a clash of interests that was incompatible with the common good.709 An anonymous pamphleteer expressed this argument in its most succinct form: “The more houses, the more parties.” Mutual veto powers would bring government to a standstill.710 (4) Unicameral legislatures had proved their value. The town meetings were unicameral legislatures; the Continental Congress was a unicameral legislature; and as far as Pennsylvania was concerned, it had had a unicameral legislature ever since William Penn enacted the Charter of Privileges in 1701. This legislature was empowered, of course, only to draw up bills; the governor alone could actually enact them.711 (5) A senatorial chamber would encourage the formation of a new kind of aristocracy and become a political arena for the ambitious. Who, given the choice, would prefer to remain in the lower house, where he would have to put up with passionate speeches characterized by ignorance and prejudice? The upper house would naturally try to become as independent as possible from the ignorant masses and would soon press for a three-year, then a seven-year term.712 The “gentry who seem most dissatisfied with a single legislature” were referred to Montesquieu’s Spirit of the Laws, Book 5, where they could read that “equality is the soul of a republic.”713

John Adams wrote the first and most influential defense of the bicameral legislature in the spring of 1776. In the proposals he had made for the Virginia constitution in November 1775, he had argued only for a balance of power between the legislative, executive, and judicial branches.714 Now he argued primarily against unicameral legislatures. He focused his attack on the all-powerful congresses and conventions that had united legislative, executive, and judicial functions in themselves and represented an even greater concentration of powers than unicameral legislatures. His two main arguments against the continuing existence of these congresses and conventions also applied to unicameral legislatures. He was convinced that an assembly, like an individual, would always be intent on its own interest, and that it would lack essential executive and judicial knowledge and skills.715

Adams had neither theoretical nor practical difficulty in reconciling the concept of a functional separation of powers into legislative, executive, and judicial with a balance of power between a governor and an upper and lower house. Speaking from the perspective of colonial experience, he took as given the separation of the executive and the legislature and the competition between them. A third power was needed to mediate. Because of its dependence on the legislature, the judicial branch was too weak to perform this function. The only solution was to divide the legislature: “Let a distinct assembly be constituted, as a mediator between the two extreme branches of the legislature , that which represents the people, and that which is vested with the executive power.“716 Adams based his argument on the inevitability of conflict at the level of delegated power. He did not, in this connection, justify senates as representatives of special property interests.

The arguments that were brought forth in public debate against unicameral legislatures can be summarized as follows. (1) A single chamber, like a person functioning alone, tends to react rashly and will be motivated only by self-interest. The Essex whigs suspected that it might legislate tax advantages for its members and prolong the terms of office to the point that representatives, like those in Holland, could stay in office for life.717 (2) The English system had indeed failed, but only because the constitution was not really balanced. The new republican constitutions, however, could now introduce a perfected system of checks and balances. Richard Henry Lee saw the development of just such a system as the primary task of the Virginia constitutional convention.718 (3) In America there were no artificial distinctions between noblemen and commoners, as in Europe, but even here there were at least two classes, the outgrowth of “natural distinctions of rank” based on “superior degrees of industry and capacity.” In order to protect themselves against the power of these natural aristocrats, Benjamin Rush argued, the “men of middling fortunes” had to unite their strength in a separate legislative chamber.719 What Rush’s friend John Adams had seen as a council of sages mediating between the executive and a popular assembly, Rush himself saw as a council of aristocrats against which both the executive branch and the representatives of the mass of voters would have to form a defensive barrier.

Other proponents of a bicameral legislature did not emphasize this class division as much as Rush had. They accepted the model of an upper and lower house but thought that in America it would have to be justified in terms of function rather than in terms of social stratification. William Hooper, who represented North Carolina for many years in the Continental Congress, spoke in his proposals of a combination of “virtue,” “wisdom,” and “power.” Virtue should characterize the political behavior of the people and their representatives; wisdom, that of the few who, because of their talents or better education, constituted “a second Class.” Extensive power to act decisively should be delegated to one trustworthy individual. Like Adams, Hooper assigned the role of mediator between the people and the executive branch to the senatorial class.720 A writer in the Virginia Gazette added that the essential qualifications senators had to have to fill this mediating role were education, experience, and wisdom. They should be “the ablest men in the nation” and thus combine the virtues of a natural aristocracy with those of democracy.721 The special need to protect property, a need that had been cited in support of special property requirements for the constituency of senators, played an astonishingly small role in arguments for bicameral legislatures.



SEPARATION CLAUSES IN THE STATE CONSTITUTIONS

All the state constitutions reflected the principles of the separation of powers and of checks and balances. None proclaimed or applied Paine’s principle of simplicity. The constitutions of New Hampshire, South Carolina, and New Jersey, which were all adopted before the Declaration of Independence and which all had provisional status, were rather incomplete models of the separation as well as the balance of powers. New Hampshire’s provincial congress in January 1776 empowered itself to assume the duties of a house of representatives and to elect a council of twelve to be “a distinct and separate branch of the Legislature.”The council would be chaired by a president appointed by the council.722 In March 1776 South Carolina acquired a legislative council in a similar fashion, and both chambers then elected a president jointly. As a successor to the governor’s council of the colonial period, South Carolina instituted a privy council that was made up of members of both chambers. Its task was to advise and control the president. The regulation that a representative or councillor would lose his seat if he were elected president or vice-president shows a clear step in the direction away from the parliamentary system and toward separating executive from legislative functions. The South Carolina constitution was explicit in denying the executive a traditional monarchical prerogative: “The president and commander-in-chief shall have no power to make war or peace, or enter into any final treaty, without the consent of the general assembly and legislative council.” This ruling prefigured the provisions for ratifying treaties incorporated in the Federal Constitution of 1787. The judiciary was not granted the status of an autonomous and independent third branch. The privy council acted as a court of chancery, and justices of the peace stayed in office “during pleasure” of the executive. The legislature appointed the superior court judges, however, and they could be recalled only for misconduct in office.723

New Jersey’s constitution called for a division of government into three branches but also did not include the judiciary among them. The borderlines between the governor, the general assembly, and the “Legislative Council” remained fluid. Three or more members of the legislative council could at any time form a privy council that was empowered to elect a vice-president who could, if necessary, represent the governor. The privy council, presided over by the governor, could also function as a final judicial authority.724

Virginia’s constitution of June 1776 was the first constitutional document since the Instrument of Government, under which Britain had been governed from 1653 to 1657, to include the principle of the separation of powers in express terms. It did so with a clarity that no previous statement of either theory or practice had achieved: “The legislative, executive and judiciary departments shall be separate and distinct, so that neither exercise the powers properly belonging to the other: nor shall any person exercise the powers of more than one of them at the same times.”725

Virginia was also first in defining the judiciary as a distinct third branch of government. Justices of the county courts were, however, eligible to run for house or senate. Since Virginia’s senators were elected directly by the counties, they were the first to be truly independent of the lower house. The executive did not have a similarly independent base of power. The governor was elected by separate votes in both houses, and he was to act “with the advice” of a council of state appointed by both chambers. At the conclusion of his term the house of representatives could call him to account for his actions in office by impeachment. Superior court judges were elected by the house and senate but were not held accountable to the legislature. They could stay in office indefinitely “during good behaviour.” Like clergymen or anyone holding a lucrative public office, they were excluded from sitting in the house or senate. The Virginia constitution also established the incompatibility of an executive office (especially membership in the council of state) and either chamber of the legislature.

Pennsylvania’s controversial constitution did not concentrate all governmental power in a single representative assembly either. It distinguished and separated “the supreme executive power” of the president and his council from legislative power. The direct election by the counties of the twelve members of the council for three-year terms made the president and the councillors relatively independent of the legislature. Candidates for president were chosen from the council, and the president was elected by a joint vote of the council and the house of representatives. Pennsylvania’s constitution limited the terms of high court judges to seven years and prohibited them from holding seats in either the legislature or the executive.726

The New York constitution was the first to have the governor elected by a direct popular vote. This was another step away from the parliamentary toward the American presidential system. He was not, however, given the power to veto legislation. Instead, the supreme court judges, along with the governor and the chancellor, formed the “council to revise,” which had the novel task of reviewing the constitutionality of all new bills. Their decision could be overruled only by a two-thirds majority in both houses. Impeachment proceedings could be initiated by the lower house, but neither the upper house nor the executive branch could pass judgment on them. A novel “court for the trial of impeachments” was to be composed of senators, the chancellor, and the judges of the supreme court, or the major part of them. No other early constitution gave so much power to the judiciary.727

Massachusetts adopted Virginia’s clear position on the separation of powers and on the independent status awarded the judiciary as the third branch of government: “The legislative department shall never exercise the executive and judicial powers, or either of them: The executive shall never exercise the legislative and judicial powers, or either of them: The judicial shall never exercise the legislative and executive powers or either of them: To the end it may be a government of laws and not of men.” As in New York, the governor of Massachusetts was elected directly by the people and was therefore more independent of the legislature than governors in the remaining states were. Contrary to John Adams’s wishes, he did not receive full veto power but only a veto that could be overruled by a two-thirds majority in both houses. The primary task of an advisory executive council elected by the legislature was to prevent favoritism and arbitrary decisions in appointing judges and military and administrative officers. Judges, most of whom were appointed by the executive, would retain their offices indefinitely “during good behaviour.”728

With the constitution of Massachusetts, which clearly built on the constitutions of other states and was itself soon to be copied by New Hampshire’s second constitution of 1784, we thus have the fully developed model of the American type of separated and balanced government.

None of the constitutions specified procedures of mediation between the two chambers of the legislature. South Carolina’s constitution of 1776 said only that a bill passed by one house and rejected by the other could not be reintroduced until three days had passed. Maryland’s senators were prohibited from exerting pressure on the house of representatives by adding what have since become known as “riders” to tax bills. Massachusetts and South Carolina in 1778 obliged both houses to schedule their sessions for the same period.

The judiciary was not yet seen as guardian of the constitutional order. The question of what later came to be called judicial review, i.e., the reviewing of laws for their constitutionality, was left completely open.729 The authors of the early constitutions were fully aware that unconstitutional laws might well win the approval of the legislature, even if it were bicameral. But the two methods they devised for meeting this danger were not based on faith that the judiciary would have the ability, integrity, and authority to recognize such laws and annul them. The methods were based instead on belief in the value of a delaying veto, if not of an absolute one, and in the necessity for periodic review and revision of the constitution. New York’s council of revision arose from the first of these beliefs, Pennsylvania’s and Vermont’s councils of censors from the second. The composition of the New York council of revision suggests a move toward commissioning the judiciary with this task. A simple majority ruled in the council, which consisted of the governor, the chancellor, and at least two supreme court judges.

Although the principle of the separation of powers and the system of checks and balances obviously required that judges be appointed for life, some New England towns protested against such encroachment on popular rights, arguing that such judges would not only be independent of the legislature, but also of the people, “which is making the delegated Power greater than the Constituent . . . the Creature greater than the Creator.”730 Thomas Paine added a pessimistic view of human nature to his argument for limiting the term of justices of the peace in Pennsylvania to seven years and for empowering the legislature to recall them in cases of “misbehaviour.” A judge who could not be recalled, Paine contended, had “power absolute,” and until men were created anew, such power would remain dangerous.731

But, once more, republican ideologues had to cede to experience. In England, judges held office quam diu se bene gesserint, “during good behaviour.” In the colonies, however, judges had been denied this independence, at least in the colonies administered directly by the crown; and in 1753, it was once again reaffirmed that judges in the colonies would hold office durante bene placito, “during the pleasure of the crown.” These measures had evoked protest from the colonists and unceasing demands that colonial judges also stay in office “during good behaviour.”732 After Independence, therefore, only one state (South Carolina) retained the objectionable formula “during pleasure.” The other states appointed judges at their higher courts either practically for life or for clearly fixed terms such as five or seven years. Little ink was spilled in attempts to explore the contradictory elements inherent in an independent judiciary as part of a form of government based on popular sovereignty. Nor was that issue solved when an independent national judiciary was established in 1787.



BEGINNINGS OF THE PRESIDENTIAL SYSTEM

The conventional wisdom is that the state governments under the first constitutions were characterized by a strong legislature and a weak executive branch; the conventional explanation for this is that in the past the governors, royal or proprietary, had been the enemy and that it was only natural for the republicans of 1776 to free themselves from strong executives. But this observation is only one segment of a larger picture, and, viewed in a comparative and long-range perspective, it is not even the most significant element in the founding situation of the American political system. The striking fact of historical dimension is that the reaction against the colonial governor was so weak that it did not lead to parliamentary government with an executive committee of members of the legislature, but rather that within a decade the American system of presidential government evolved with full clarity and permanence.

There were, it is true, opponents of a separate executive branch of government who feared that the powers of this office would be abused as they had been in the past. A commentator on the rejected Massachusetts constitution of 1778 considered the office of governor and the executive council superfluous. Freedom was usually lost, he thought, through the delegation of too much power to one person or one small group. He made the suggestion, which was never picked up again, that legislation be enacted on the state level, as it had been in the past, but that the executive function be left to the counties: at a county convention, delegates from the towns could elect their own public officials from among the capable men known personally to everyone. For similar reasons the idea of a governor and senate was also rejected by a few Massachusetts towns.733

Those who, on the contrary, thought the new executives were much too weak in comparison to the royal governors, were particularly concerned about the efficient conduct of the war. An extremist in this group suggested that a “dictator” be installed for three or six months.734 Others pointed out that “such large Bodies as Conventions, or committees where Party, Caprice, Ignorance, and Convictions too often prevail are by no means calculated to pursue measures which require Vigour, Secrecy, and Dispatch.” Vigor, secrecy, and dispatch soon became the catchwords of the proponents of efficient independent executive branches.735

Most of the constitutions adopted the system that had proved its worth in the corporative colonies of Connecticut and Rhode Island and had the legislatures elect a “governor” or “president,” usually for a one-year term. New York and Massachusetts were the first states to deviate from this pattern. They held direct popular elections for governor. In New York, the governor’s term was three years, in Massachusetts, one year.736

None of the constitutions attempted to limit the powers of the executive solely to carrying out the laws passed by the legislature. The controversial points were the role of the governor in the law-making process and his power over appointments to lucrative offices. A vestige of the royal prerogative remained only in the form of extensive powers the governor could exercise in emergencies such as war or an epidemic, and in his power to pardon criminals.737 Only one state instituted the role of the executive as an initiator of legislation, a role that is taken for granted today. The New York constitution obliged the governor to present a report on “the condition of the State” once during each legislative session, and this report was to contain suggestions for legislation. 738 The precedent for the state of the Union message required from the president of the United States was thus set.

John Adams was convinced that the executive needed the veto as a defense against the legislature’s persistent attempts to arrogate all power to itself. Abuse of the veto was unlikely, he argued, because the governor was in office for only one year and could act on important questions only with the approval of the executive council.739 By 1779, Adams was no longer claiming that the veto was needed against the legislature but against influential “men of wealth, of ambitious spirits, of intrigue, of luxury and corruption” who would form “factions” to oppose the governor. “The executive, which ought to be the reservoir of wisdom, as the legislature is of liberty, without this weapon of defense, will be run down like a hare before the hunters.”740

Adams found no support for his idea of a republican philosopher-king for a limited term in Massachusetts.741 The constitutional convention rejected the absolute veto and followed New York’s example by instituting a veto that could be overruled by a two-thirds majority in the legislature. The convention’s preamble to the constitution explained that the governor could just as well be entrusted with a delaying veto as he could be with the role of supreme military commander because he was “emphatically the Representative of the whole People.” 742 Some towns were not convinced by this argument and rejected even the delaying veto as a violation of the principle of separation of powers contained in the bill of rights.743

New York devised what would remain a unique institution to give the governor a part in making political appointments. Just as the convention had objected to a purely executive veto and had granted veto power only to the council of revision that could be overruled only by a two-thirds majority in both houses, so it created a council for appointments, consisting of the governor and one senator—to be elected for one year by the house of representatives—from each of the four senatorial districts.744

But whatever reservations there may have been about a powerful executive, all the constitutions made the governor or the president of the executive council commander-in-chief of the military. The usual practice was that the governor could call out the militia only with the approval of the executive council, and the army only with the approval of the legislature. Once military forces were mobilized, however, the governor was given supreme command over them.745 Several constitutions contained a declaration of principle that “in all cases and at all Times the Military ought to be under strict Subordination to and governed by the Civil Power.”746 The colonists’ traditional suspicion of military rule, even of standing armies, was strong enough to prevent any realistic chance for a Cromwellian regime to emerge during the War of Independence.

All the states, with the exception of New Hampshire and New York, provided their governors with executive councils. It was the task of these councils as one constitution simply put it, “to advise the Governor in the execution of his office.”747 But the executive councils never developed any political power of their own and remained little more than committees appointed by the legislature to watch over the activities of the executive branch. They were less powerful than the governors’ councils of the colonial period, because most of the former councils’ powers were transferred to the senates. The Federal Constitution of 1787 dropped the institution altogether and gave to the Senate the power to “advise” the president in matters of appointment and to approve of treaties he had negotiated with other governments.

Looking back from New Hampshire’s constitution of 1784, closely modeled as it was on that of Massachusetts, to New Hampshire’s provisional constitution of January 1776, we can clearly see the evolution of an increasingly clear division of governmental powers. The English system, based on a balance of the three estates, had been replaced by a balance among three institutions, none of which could claim supremacy over the other two.

When in 1787 and 1788 the proposed Federal Constitution was attacked for violating “the political maxim that the legislative, executive, and judiciary departments ought to be separate and distinct,” Madison could easily demonstrate the irrelevance of the charge. Montesquieu, the authority used by the critics, had not advocated a separation of powers pure and simple. His much praised model, the British constitution, permitted several functions to be exercised jointly or in a partially overlapping manner by the several branches. For example, the crown was an integral part of the lawmaking process, judges were appointed by the monarch but could be removed on address of both Houses of Parliament, and the House of Lords could sit as a judicial tribunal. Similarly, among the American state constitutions, Madison went on to argue, there was “not a single instance in which the several departments of power have been kept absolutely separate and distinct.” 748 If we accept Madison as representative of the highest level of political thinking among the American founders, we have to conclude that in their thinking the ideals of separation of powers and of mixed and balanced government had merged into one concept of limited government. By 1787 separation and balance were considered as complementary elements that only together ensured free government.







CHAPTER XIII

Federalism

We shall remain weak, distracted, and divided in our councils; our strength will decrease; we shall be open to all the arts of the insidious Court of Britain, and no foreign Court will attend to our applications for assistance before we are confederated. What contract will a foreign state make with us, when we cannot agree among ourselves?

—SAMUEL CHASE TO RICHARD HENRY LEE, JULY 30, 1776



The peace treaties of 1783 confirmed the existence of a nation that reached from the Atlantic coast to the Mississippi and from the Great Lakes to the Spanish Floridas, a state with a claim to sovereignty comparable to that of any European power. The political struggle over how government was to be organized in this territory that dwarfed the land area of European nations lasted twice as long as the military and diplomatic one for independence. It took fourteen years to resolve this political struggle, which began with the first Continental Congress in September 1774 and ended when New York, the last of the major states, ratified the Federal Constitution on July 26, 1788. Only a temporary resolution of the battle over the division of power between the states and the Confederation had been reached on March 1, 1781, when Maryland, the last of the thirteen states, signed the Articles of Confederation.

INDEPENDENCE AND FEDERATION

The federal power structure of the new nation did not reflect a special quality of republican government. It evolved almost naturally from the complexity of the situation the War of Independence imposed on the colonies. There was no preexisting monolithic idea of sovereignty to which centralist-minded politicians could have appealed.

The framing of a formal constitution for the Confederation proceeded analogously to the proclaiming of independence. In both cases, existing conditions were simply formally acknowledged. Long before the Declaration of Independence was signed, the Continental Congress had acted like the legislature and executive of an independent state; and long before the Articles of Confederation were ratified, the thirteen colonies acted like a confederation in their conduct of the war. And in both cases, the Congress acted on the specific instructions its members had received from the legislatures of their home states.

A number of political leaders had hoped to proclaim the Confederation almost at the same time that they proclaimed independence, but the formal sanction of the Confederation had to wait another five years, partly because in July 1776 the delegates to the Continental Congress had no mandate to frame a federal constitution. By July 1776, the Congress had already proved its value and viability to such a degree that most of its members felt it was far more important to declare independence at that time than to write a constitution defining their own powers.

The representative assemblies of the colonies had been struggling for some eighty years to expand their authority and to assume responsibility for all domestic decisions, including the levying of taxes. They were, understandably, in no great hurry to replace the crown with another centralized government, even if it were of their own devising. But by December 1775, when the king declared the colonies to be in a state of rebellion, the need to present a united front was clear to the members of the Continental Congress. A few weeks after the Declaration of Independence had been signed, Samuel Chase of Maryland pointed out how detrimental the conflict over the Articles of Confederation was. Too few delegates, Chase claimed, were aware of the pressing needs and “the real interests” of America. “We shall remain weak, distracted, and divided in our councils,” he argued. “Our strength will decrease; we shall be open to all the arts of the insidious Court of Britain, and no foreign Court will attend to our applications for assistance before we are confederated. What contract will a foreign state make with us, when we cannot agree among ourselves?”749 The politicians who saw independence as the only acceptable and lasting solution to the conflict with Britain regarded a federal constitution, along with the state constitutions, as a further step in the process of national liberation. The opponents of independence warned that without a new arbitrating power to replace the authority of the crown, nothing would prevent civil war from breaking out among the selfish and land-hungry colonists.750



THE CONTINENTAL CONGRESS IN 1774 AND 1775

The assemblies of twelve of the mainland colonies—Georgia and the Canadian colonies did not participate—sent delegates to the First Continental Congress in Philadelphia because they did not want to take independent measures to aid occupied Massachusetts. On the first day of its session, the Congress unpretentiously called itself “a number of the Delegates chosen and appointed by the Several Colonies and Provinces in North America to meet and hold a Congress at Philadelphia.”751 The task of the delegates was defined in their credentials. None of the delegations had precise instructions, and no mention was made of independence or confederation.752 The first motion made on the first day of the session was that the Congress should appoint a committee to devise rules of conduct to govern debate and decision making.753 This motion was the first step toward the framing of a constitution, for within a few hours the assembly was obliged to deal with the basic question every confederation must face, that of the division of power among its member units. The form the problem took was how much weight each delegation should have. Conflict arose immediately between the large colonies and the small ones. The small colonies invoked the integrity of each colony and insisted on one vote per delegation. The large colonies called for equal representation that reflected the size of population.

A lack of information decided the issue. Since no statistics were available, the large colonies agreed not to take the “importance” of each colony into account and accepted the small colonies’ suggestion as an interim solution. Each colony received one vote, and each delegation decided internally how that vote would be cast. If there was a tie within a delegation, that delegation was forced to abstain.754 This method of procedure, to which the large states continued to object, remained in force until 1789.

When the Second Continental Congress met in Philadelphia in May 1775, the War of Independence had already begun. The war presented the confederation with pressing tasks even before the form of the confederation itself had been determined. An army that the Congress had not mobilized had laid British-occupied Boston under siege and the Congress now had to assume control of military operations in Massachusetts and appoint a commander-in-chief.

Three drafts for articles of confederation—Benjamin Franklin’s of July 1775, John Dickinson’s of July 1776, and the final draft of November 1777—show the degree of consensus and conflict that existed on the issue of constituting the confederation. Franklin’s draft for “Articles of Confederation and Perpetual Union” was presented to the Congress in July 1775 in hopes of clarifying the undefined status—“neither dependent nor independent”—of the colonies.755 Most of Franklin’s colleagues were not ready to act on his proposals. He was the first to raise and suggest clear solutions to problems of confederation that most members of the Congress were still reluctant to approach at all. A number of his formulations would, however, eventually be incorporated into the Articles of Confederation.

Franklin’s “United Colonies of North America” were to be a “firm League of Friendship” formed to defend the freedom, property, security, and general well-being of its people. Within its own borders, each colony was to be granted the competences it possessed at that time, including the right to frame a constitution. The Congress, which was to meet annually, was to have broad powers. It could declare war, receive and appoint ambassadors, form alliances, establish new colonies in the West, arbitrate border disputes, and settle other conflicts between the colonies. It was in charge of the military forces and was responsible for establishing a postal system and a currency valid in all the colonies. Franklin felt strongly that the Congress should be given full authority to protect “the General Welfare” and to regulate “our general Commerce.” Every colony should contribute to the federal treasury in proportion to the number of male inhabitants between the ages of sixteen and sixty. Franklin also thought the issue of representation should be settled in terms of population. Colonies would be allowed one delegate for every five thousand males between sixteen and sixty; this delegate could vote independently and would not be bound by the collective decision of his delegation. Franklin did not envision an independent executive. When the Congress was not in session, an executive council with twelve members would exercise extensive powers. It could conduct foreign policy, appoint public officials, make payments, and even make legislative proposals to the Congress. Amendments to the “Constitution” would be possible with the approval of a majority of the assemblies or provincial congresses. The members of the Congress would vote to ratify this draft at its next session after they had received instructions from their home assemblies. Franklin did not prescribe whether this decision should be unanimous or not.

After brief debate, Franklin’s plan was tabled for a year, probably because two groups objected to it. The opponents of independence were against it because its adoption would have been a de facto declaration of independence, and some advocates of independence were against it because they wanted the states to reserve more powers for themselves. Franklin’s draft shows, however, that the demand for a viable federal government, for obvious pragmatic reasons, had been voiced from the beginning of the war and that a scheme for such a government did not have to be developed anew in the 1780s.



THE ARTICLES OF CONFEDERATION, 1776–1778

In the months preceding the Declaration of Independence, the problem of forming foreign alliances became more and more pressing. The reluctance of potential allies like France, Spain, and the Netherlands to enter into agreements with dependent colonies forced the Americans to make a formal break with England and to so organize themselves that they at least appeared to be a firmly established political entity worthy of political, military, and financial aid. Logically, the motion in favor of independence made on June 7 in the Continental Congress called for the conclusion of alliances and for a “plan of confederation.” 756 Two weeks after the Declaration of Independence, a committee of thirteen, consisting of one delegate per colony, presented, in a closed session of the Congress, a draft written by John Dickinson of Pennsylvania. This draft had much in common with Franklin’s. The “Confederacy” was to be called “The United States of America” and was to be a “firm League of Friendship” for defending the confederacy’s freedoms and promoting its “general Welfare.” The states, still referred to as “colonies” in the draft, would continue to be solely responsible for matters of “internal police,” provided they did not fall under the jurisdiction of the confederation. Dickinson defined the powers of the confederation in as broad terms as Franklin had. Foreign policy and the conduct of war were its clear prerogatives. Treaties with Indians also belonged to the exclusive province of the confederation. Trade agreements made by the confederation had precedence over state customs regulations. The confederation would set up a postal system, a national currency, and a national standard of weights. The Congress would settle all conflicts between the states, including territorial disputes. Like Franklin, Dickinson wanted to make contributions to the federal treasury proportional to population but without consideration of age or sex. Only Indians, who paid no taxes, would not be counted. In the matter of representation, Dickinson capitulated before the status quo. Every colony would, as in the past, have one vote in the annual meeting of delegates. Individuals could not vote independently of their delegation. At least nine votes would be required for all important decisions, such as declarations of war, formations of alliances, currency valuations, the issuing of paper money, the raising of credit, and the acceptance of new states into the Union. Dickinson also followed Franklin in wanting to appoint an executive committee—a council of state—to which each state would send one delegate and which would conduct the business of government, including command of the military, between sessions of the Congress. Dickinson suggested further that the regulations governing the exercise of trades and crafts in any state should not discriminate against migrants from other states. Dickinson’s articles of confederation could be ratified only with the approval of all the state legislatures, and, contrary to Franklin’s draft, amendments also had to be passed unanimously.757

In two major debates—one in July and August 1776, the other from April to November 1777—the Congress shifted the balance of power in favor of the states. The version of the articles presented to the state legislatures in November 1777 and approved by them more than three years later guaranteed the states far more than control over their own “internal police.” The second article read: “Each State retains its sovereignty, freedom and independence, and every power, jurisdiction, and right, which is not, by this confederation expressly delegated to the United States in Congress assembled.”758 The Congress of the confederation, made up of delegations with one vote each, was granted only a few specific powers, not any overriding, broadly defined ones. Furthermore, most of its powers could only be exercised, as Dickinson had suggested, with the approval of nine delegations. Among these powers were the rights to declare war, to enter into alliances, and to make trade agreements. In this last point, the draft of November 1777 differed sharply from Franklin’s and Dickinson’s versions. Here the federal government could make no commercial treaties that infringed on the different customs regulations of the individual states. But the Congress was empowered to set the value of coins and paper money, to raise credit, to equip the military, to make treaties with the Indians, and to maintain postal stations at cost. The Congress could also appoint commissions with full powers of arbitration to settle territorial disputes or other conflicts between states. These “commissioners or judges to constitute a court” represented a first step toward establishing the judiciary power the federal government would later develop. When the Congress was not in session, a Committee of the States, to which each state would send one delegate, would conduct business, collect duties, and supervise the military. An attempt to make this committee into a second legislative chamber with veto power failed.759

The Congress could not levy taxes. Instead, the states agreed to make voluntary contributions proportional to the value of their surveyed land. New Jersey and four southern states pushed through this solution. Since land in the northern states had a much higher value, this measure attempted to force the North to provide most of the financing for the war. But the lack of accurate statistics soon made this solution unworkable in practice.760

Ratification of the articles and any subsequent amendments to them would have to be accomplished by a unanimous vote. This rigid stipulation finally forced the advocates of a stronger national government in 1787 to violate a clear constitutional command.

The draft of the articles was sent to the state legislatures with an accompanying letter dated November 15, 1777. The letter apologized for the long and complex process involved in framing and ratifying a constitution. But the successful conclusion of this process would establish the authority of the American governmental system both at home and in Europe: “It will confound our foreign enemies, defeat the flagitious practices of the disaffected, strengthen and confirm our friends, support our public credit, restore the value of our money, enable us to maintain our fleets and armies, and add weight and respect to our councils at home, and to our treaties abroad.”761 The Congress hoped the delegates would return in the Spring Of 1778 with positive instructions to put the first federal constitution into effect.



THE CLASSIC ISSUES: REPRESENTATION AND REGIONALISM

One reason why the Articles of Confederation never became more than an interim solution was that they failed to reconcile major divergent interests and in particular left the question of representation unsolved. A constitutional system that was essentially an agreement on how decisions would be reached could last only if existing interest groups were sufficiently involved in the decision-making process to have a large stake in maintaining the established order. Interest groups would have to be able to pursue their goals openly, and genuine compromises between groups would have to be reached if the Confederation was to achieve permanence. Ever since the debates on representation and voting methods in the first meetings of the Continental Congress in 1774, giving divergent interests their due had been the key issue in the development of American federalism. In the tenth number of The Federalist, Madison did no more than articulate an assumption implicit in public debate for over ten years.

In the struggle over the division of power at the federal level, three overlapping interest groups played particularly important parts. They were the slaveholders in the South, the large and small states, and the states with claims to land in the West.

The slaveholding states refused to allow their black populations to be counted as part of their total populations for purposes of determining troop contributions or assessing their contributions to the federal treasury. The conflict between regional interest groups became vividly clear in this issue. “The eastern Colonies have a great advantage in trade,” Samuel Chase of Maryland stated. “This will give them a superiority. We shall be governed by our interests, and ought to be.” Edward Rutledge of South Carolina added, “The Eastern Colonies will become the carriers for the Southern; they will obtain wealth for which they will not be taxed.”762 Thomas Lynch of South Carolina threatened to use the South’s ultimate weapon: “If it is debated, whether their slaves are their property, there is an end of the confederation.” According to his logic, slaves should not be counted any more than sheep or cattle because slaves, too, were property.763 Benjamin Franklin’s response to Lynch indicates how sharp the debate had become. The difference between slaves and sheep, Franklin said, was that the latter strengthened the economy and that “sheep will never make any insurrections.”764

The populous states with over 300,000 inhabitants (Virginia had about 400,000, Massachusetts about 350,000, and Pennsylvania about 300,000) felt that their interests could not be adequately represented as long as the small and medium-sized states formed a majority.765 Benjamin Franklin, ever realistic, warned that a confederation based “upon such iniquitous principles will never last long.”766

The same confrontation between the principles of territorial representation and numerical representation (and majority rule) that had taken place over the distribution of seats in the state legislatures now took place at the federal level. In the states, the argument had been that every last little town on the frontier was just as much a legal corporate entity as the largest coastal port and therefore should be equally represented in the legislature. In the Continental Congress, John Witherspoon of New Jersey declared on behalf of the small states: “Every Colony is a distinct person.” Consequently, one vote per state was the only just solution.767 The small states refused to be moved by the argument that their interests would be represented in the regional blocks—northeastern, middle Atlantic, and southern—to which they belonged.

In August 1776, when John Adams spoke for proportional representation and the interests of the larger states, he argued that men were not motivated by reason and a sense of justice. “It is interest alone which can be trusted.... Therefore the interests within doors should be the mathematical representatives of the interests without doors.” In his argument, Adams also cited the variety of regional interests, a point that Madison later emphasized in the tenth number of The Federalist. Virginia, Pennsylvania, and Massachusetts, Adams claimed, had so many divergent interests that they could never cooperate enough to suppress the small states.768 Benjamin Rush supported Adams and reminded the delegates of the neighborhood relations that bound large states to small states. Massachusetts lay between the small states of New Hampshire and Rhode Island; Pennsylvania, adjacent to New Jersey and Delaware; and Virginia, between Maryland and North Carolina. He also appealed to the new national consciousness. “We are now a new nation.... When I entered that door, I considered myself a citizen of America.”769

Speakers for the small states were not convinced. They argued that “the safety of the whole depends upon the distinctions of Colonies.”770 “We are representatives of States, not individuals.”771 Suggestions for compromise, such as giving Rhode Island, Delaware, and Georgia one delegate each and the rest of the states one delegate per fifty thousand inhabitants, could not win a majority. Representation proportional to contributions to the federal treasury was also rejected for similar reasons. 772

The small states did not give up their resistance until 1787, when the Senate, with two representatives from each state, regardless of its size, was formed to satisfy their demands. At the same time, the slaveholding states agreed to the compromise that five blacks would count as the equivalent of three whites in the allocation of seats in the House of Representatives and the levying of direct taxes.

Another conflict that the draft of the Articles of Confederation left unresolved delayed ratification by three years. Several states had charters that left their western borders undefined, and these states claimed territories extending to the Mississippi. In some cases, their claims overlapped. The “landless” states of New Hampshire, Rhode Island, New Jersey, Pennsylvania, Delaware, and Maryland proposed, without success, that the federation as represented by the Congress become the proprietor of the territory west of the Appalachians. A larger part of the Congress’s financial needs could then be met by the sale of federal lands in the West. In addition, speculators from the landless states had bought land from the Indians without considering the claims of some of the states to sovereignty over it, and the lobbyists representing these speculators vigorously supported federal control over the western lands, anticipating that the Congress would not contest their previous purchase.

By February 1779, twelve states had empowered their delegates to ratify the Articles, but Maryland remained adamant and insisted categorically that the territory north of the Ohio be ceded to the Union. Maryland’s stubbornness encouraged resistance on the part of the other landless states, and in the winter of 1779/1780, a majority in its favor began to take shape.773 Diplomatic pressure from France and a major British offensive in the South that had begun in 1779 and forced Governor Jefferson to seek refuge in the backcountry contributed to the motives for reaching an agreement. Virginia’s house of representatives finally agreed to cede Virginia’s western territories to the Union if the purchases that land speculators from Maryland and elsewhere had made from the Indians were declared void. On the same day that the New York delegation formally relinquished that state’s claims to western territories, Maryland’s delegates signed the Articles of Confederation. The city of Philadelphia celebrated March 1, 1781, with a thirteen-gun salute, bell ringing at noon, and fireworks on water and on land at night.774 The liaison between the thirteen states had finally been made constitutionally legitimate.

As part of the compromise finally achieved, the Congress had pledged to use the land ceded to it for the common good of all the states and in due time to organize it into “distinct republican states.”775 This decision was the first step toward the expansionist federalism that provided the constitutional basis for the settlement of the entire continent in the course of the following century.

Since this first federal constitution remained subject to amendment, the advocates of a stronger national government could accept it as a transitional solution while continuing to work toward their final goal. In January 1781, when ratification of the Articles was in sight, James Duane, a delegate from New York, wrote to General Washington that the formal completion of the Confederation could not but have consequences for the new nation’s dealings with Europe. Now the Americans’ resolve to stand and fight together could no longer be doubted. The “Federal Union” would find it easier to raise credit; loans from France, Spain, and Holland, together with the contributions of the states themselves, would make an effective war effort possible. The psychological effect on American national consciousness, Duane thought, was as important as military advantages. “By the accomplishment of our Federal Union,” he declared, “we are become a Nation. In a political view it is of more real Importance than a Victory over all our Enemies.” At the same time, he predicted that the effort to strengthen the central government would continue, and further articles “as will give vigour and authority to Government” would soon be proposed.776



THE STATE CONSTITUTIONS AND THE POWERS OF THE CONFEDERATION

The Declaration of Independence, the state constitutions, and the Articles of Confederation all failed to clarify the controversial issue of ultimate sovereignty.777 The state constitutions did not themselves list the powers that they denied or granted to the Congress. The only explicit ruling they made concerning their ties to the Confederation was about the election of delegates by the state legislatures.

Some states tried to clarify their relationship to the Confederation by means of the concept of “internal police.” The English lexicographer Samuel Johnson defined this rather vague term in his dictionary of 1755 as the “regulation and government of a city or country so far as regards the inhabitants.” In his first American dictionary, published in 1806, Noah Webster defined “police” as “the government of a city or place.”778 Some states, in instructions to their delegates in the Continental Congress, claimed for themselves the right to regulate “internal police.” Rhode Island, for example, instructed its delegates in May 1776 to ensure that no measures enacted by the Continental Congress infringe on Rhode Island’s sovereignty, that is, on “all the Powers of Government, so far as relates to its internal Police and Conduct of our own Affairs, civil and religious.”779 Five state bills of rights contained the phrase “internal police” without elaborating on its meaning. Delaware’s bill of rights was the first to declare: “The people of this State have the sole exclusive and inherent Right of governing and regulating the internal Police of the same.” Pennsylvania used the same wording. Maryland expanded it to read “regulating the internal government and police,” and North Carolina adopted the same phrase. Massachusetts reserved to itself all powers not “explicitly delegated” to the Congress.780 The states, in other words, were no more able to solve individually the question of the exact distribution of power between them and the Congress than their delegates could collectively.



PROSPECTS FOR A NEW NATIONAL CONSTITUTION

Government under the Articles of Confederation proved inadequate to solving postwar economic problems, and those who envisaged the United States as a major economic power soon prompted the movement toward a government with broader powers.781 Why, they asked, should the thirteen American republics be satisfied with their existence as medium-sized agrarian states? If they really joined forces, they could become a prosperous “American Empire” able to settle and exploit the entire North American continent and to develop trade with all the nations of the world. As long as an impotent congress, dependent on the good will of Amsterdam bankers in all major financial matters, stood as the only unifying element between competing state governments, there was little chance of fulfilling this ambitious vision. But in a few more years political leaders who were concerned with the economic development of the entire nation and with its political status in the eyes of the major European powers could make a reality of their concept of federal government. The victory they won in 1788 was possible because in the end their opponents in the upper class and throughout the middle class, oriented as they were to regional interests and to states’ rights, were receptive nonetheless to the vision of a growing American commercial empire.

It is not surprising that Washington, more than anyone else, linked the struggle for independence to the vision of America as a powerful nation; for as the commander-in-chief of an inadequately supplied army, he had experienced, to a point approaching despair, the limits of cooperation possible between federated states. In February 1781 he issued a plea that the “ablest and best men” be sent to the Continental Congress and that the political power of that assembly be expanded. He believed these measures essential to America’s independence, status, and “consequence” in Europe, indeed, to her future as a nation. And his comment on the peace treaty of 1783 was that the system of “State politics” in force up to that time could not assure America’s future as a great, respected, and happy people or ward off the dangers that threatened from the European powers “who may be jealous of our greatness.”782 Businessman and journalist Pelatiah Webster argued in a 1783 pamphlet for a closer union of the thirteen states. If they joined together and settled on an effective national government, Webster argued, they would be strong enough to discourage any potential enemy. They would become an increasingly desirable trade partner for every “manufacturing nation” in Europe because they had raw materials and foodstuffs to offer and would buy manufactured goods. The same kind of trade would develop between the North and the South, and every additional trade link would further contribute to the security of the Confederation.783

The constitution that replaced the Articles of Confederation in 1788 did not represent a counterrevolution or a restoration, as is sometimes claimed, but simply the extension of centralizing tendencies that had existed since the beginning of the war for independence. The Federal Constitution not only enlarged considerably the power and authority of the federal government, but also changed its organization drastically to that of the three distinct branches of a bicameral legislature , a president, and a judiciary. The office of the president was comparable to that of a governor and also provided for his participation in lawmaking, and the judicial system used in the states served as a model for a relatively independent federal judiciary that was headed by the Supreme Court.

The presidential system did not develop in America because Americans wanted a substitute for the king. If that is what they had wanted, a more exact copy of the British system with a prime minister, a cabinet responsible to the legislature, and a head of state elected for life would have served them better. The presidential system at the federal level can be ascribed much more to the beliefs of the authors of the first state constitutions that free government, stability, and efficiency were most likely to be found with the combination of governor, assembly, and courts to which they were accustomed from colonial times, and to the fact that the architects of the Federal Constitution of 1787 adhered to the outline of the familiar building plan. Madison therefore attempted to win over New York anti-Federalists by demonstrating the structural similarities of the republican state constitutions and the equally republican Federal Constitution.784

The Federalists of 1787 created political institutions on the national level that were firmly based on a pattern already existing on the state level. The combination of government on both levels, the American variant of federal government, largely fulfilled their idea of a modern nation-state founded on the principles of free republican government or, as Hamilton had called it, representative democracy. They were convinced that this political system permitted the realization of their vision of a great commercial “empire.” The vision has undoubtedly come true. The norms for legitimate political action proclaimed in 1776, the protection of every person’s life and liberty, equality and pursuit of happiness, have not been superseded. What remains in question is the capability of political institutions to adapt to changing circumstances and to put into practice the ideals of liberty and social justice that have been proclaimed for so long.







CHAPTER XIV

The State Constitutions’Analogies and Precedents for the United States Constitutions 785

The same train of ideas which belonged to the relation of the Citizens to their State Govts. were applicable to their relations to the Genl. Govt., and in forming the latter, we ought to proceed by abstracting as much as possible from the idea of State Govts.

—JAMES WILSON, 1787



The state constitutions’ profound influence on the drafting of the federal Constitution and the ratification debates was taken for granted by contemporaries. It took various shapes and forms, ranging from explicit institutional precedent and reasoning by structural analogy to negative examples of what to avoid. Whether in a positive or a negative sense, the state constitutions were natural points of reference in the constitutional debates of 1787/88 because they were the constitutions Americans knew best. When, for example, Alexander Hamilton set out to persuade his fellow New Yorkers of the advantages of the draft Constitution of 1787, he did not fail to point out to them “the analogy of the proposed government to your own State constitution.” “It is remarkable,” he wrote, “that the resemblance of the plan of the convention to the act which organizes the government of this State holds, not less with regard to many of the supposed defects, than to the real excellencies of the former.” He mentioned specifics: “Among the pretended defects are the re-eligibility of the executive, the want of a (governor’s/president’s] council, the omission of a formal bill of rights, the omission of a provision respecting the liberty of the press.“786

Historiography does not yet adequately reflect the state constitutions’ importance to the framers and to the voters whose consent was needed to turn the draft into a living constitution. The reason may be that nationally minded historians have been so taken by the Federalist victory in 1788, and so mindful of the harsh criticism, voiced in the Philadelphia Convention, of such state policies as pro-debtor paper money legislation, that they have underestimated the indebtedness of the federal Constitution to its state predecessors.787

But the better we understand these connections, the more clearly we recognize the high degree of continuity between the values, concepts, and institutions of 1776 and those of 1787–1791. Neglect of these continuities has led to the exagerrated claim that “modern” politics began in Philadelphia in the summer of 1787.788 In fact, the modern politics of American constitution making began in January 1776 with the public debate triggered by Thomas Paine’s scathing critique of British monarchy and call for separation. As independence became a publicly acknowledged and openly debated goal, the central issue of American politics—second in importance only to the war effort—was how to put republican government into practice in a large and regionally diversified territory. A continuous process of learning, communication and adjustment among the same political elites, not a quantum jump, breakthrough, or revolutionary exchange of leadership, led from Virginia’s revolutionary convention that codified a set of fundamental rights in June 1776 to the federal protection of such rights in 1791.

British limited monarchy and other European forms of government ranging from Sparta to the modern Swiss cantons were also mentioned repeatedly in the Philadelphia Convention. But they served only a negative function: they provided the backdrop for highlighting American distinctiveness and were models of what not to do.

INSTANCES OF REASONING BY ANALOGY IN 1787

The state-nation analogy was envoked at the Philadelphia Convention in the tense debate over the composition of the Senate.789 Nathaniel Gorham of Massachusetts accepted the small states’ argument that representation in the Senate should not be apportioned according to population because, among other things, the hypothetical sixteen senators of a large state like Virginia were more likely to vote together and hence exert more influence than the sixteen senatorial votes from several small states. This observation, Gorham added, applied “not only to States but to Counties and other districts of the same State”; his home state’s constitution also did not provide for the larger electoral districts to be represented in the state senate in strict numerical proportion. “And experience,” he thought, “had shewn the provision to be expedient.”790

One of Gorham’s opponents, James Wilson of Pennsylvania, insisted on proportional representation in the U.S. Senate as well as in the House and explicitly referred to the state governments. “Both Govts.,” Wilson argued,


were derived from the people—both meant for the people—both therefore ought to be regulated on the same principles. The same train of ideas which belonged to the relation of the Citizens to their State Govts. were applicable to their relations to the Genl. Govt. and in forming the latter, we ought to proceed by abstracting as much as possible from the idea of State Govts.791



Gouverneur Morris (representing Pennsylvania in the convention) pleaded for U.S. Senators to be elected for life because state senators had shown themselves to be insufficiently independent of the state assemblies. When he argued against the process of ratification of the U.S. Constitution by the state legislatures, Morris drew another parallel between the states and the nation: “In case of an appeal to the people of the U.S., the supreme authority, the federal compact may be altered by a majority of them; in like manner as the Constitution of a particular State may be altered by a majority of the people of the State.”792 Justifying the great compromises in Philadelphia, Elbridge Gerry of Massachusetts once more explicitly drew on state experience: “We must make concessions on both sides. Without these the constitutions of the several States would never have been formed.”793



INSTITUTIONAL PRECEDENTS: PRESIDENTS, IMPEACHMENT AND THE SENATE

The presidency, combining the functions of head of state and head of government, was endowed with unique features, and “even if the Philadelphia delegates built Article II by analogy with their experience of state governorships, they had additional and different prerogatives in mind. . . . The new chief magistrate would in international affairs have responsibilities on another level from that of gubernatorial business.”794 Nevertheless, the structural characteristics of the office, including its peculiar relation to the bicameral Congress, so different from that of a prime minister’s connection with parliament, did not have to be drafted onto a tabula rasa in 1787; it was developed from a small-scale blue print.

The early state constitutions experimented with presidents elected by the council they chaired and whose consent they needed for all important executive decisions. The South Carolina constitution of March 1776, for example, granted the president one traditional executive role, that of commander in chief, but denied him anything resembling a related prerogative: “The president and commander in chief shall have no power to make war or peace, or enter into any final treaty, without the consent of the general assembly and legislative council.” Similarly, Virginia’s governor, elected by separate vote in both houses, was to act “with the advice” of a council of state appointed by both chambers. Pennsylvania’s controversial unicameral system nevertheless clearly distinguished the legislative from “the supreme executive power” to be wielded by a president elected jointly by the house of representatives and the council he had to work with.795

New York’s 1777 constitution was the first to have the governor elected by direct popular vote. On the federal level, this method of election was to have no chance. Once during each legislative session New York’s governor was to present a report on “the condition of the State” and suggest legislative action—a precedent for the constitutionally prescribed State of the Union message.796 “There is no need to cross the Atlantic to find a working model of the American presidency,” concluded historian Charles Thach:


That it was the New York governship is evident enough.... It afforded the only American example of government by a constitution actually controlling the department of government and at the same time a completely independent and very energetic and active chief magistrate.797



The governor of Massachusetts, like his New York counterpart, was elected directly by the qualified voters. His veto could be overridden by a two-thirds majority in the house and the senate, and he had to work with an advisory executive council elected by the legislature.

The president of the United States, the Philadelphia Convention decided, should not be assisted or limited by an executive council. Nevertheless, it adapted several of the executive councils’ advisory and supervisory functions to the federal level and simply assigned them to the Senate. For George Mason, the omission of a full-fledged federal executive council was one reason for not signing the draft constitution he had done so much to help shape; the author of Virginia’s Bill of Rights considered the projected one-person presidency “a thing unknown in any safe and regular Government” and anticipated the president’s isolation and uncontrolled private influence of “Minions and Favourites.” Mason maintained:


Had a constitutional Council been formed (as was proposed) of six Members; vizt. two from the Eastern, two from the Middle, and two from the Southern States, to be appointed by Vote of the States in the House of Representatives, with the same Duration and Rotation of Office as the Senate, the Executive would always have had safe and proper Information and Advice.798



Impeachment, another check on the federal executive and on other misbehaving office holders, was introduced following state precedent and British antecedents. New York’s impeachment procedure depended on the clear division of labor between the house of representatives that alone was authorized to initiate impeachment, and the senate that would sit together with the judges of the supreme court and the chancellor as a novel “court for the trial of impeachments.”799

 


By 1787, the prescription of an institutional separation and functional combination of powers had come to include a subdivided legislative branch. Hence replacement of the unicameral Confederation Congress by a two-chamber legislature was a foregone conclusion as soon as establishment of a “regular” sort of government on the federal level became the majority’s intention. Pennsylvania’s one-chamber legislature, copied by Georgia and the self-declared independent republic of Vermont, had been opposed from the beginning as lacking stability.800

Distribution of senate seats by territorial unit instead of population size also was no new idea in 1787. Strict construction of Whig constitutional theory would have required state senatorial election districts of equal amounts of property, real as well as personal; putting such districts on a map, however, was an impossible task. Several states, therefore, simply used existing counties as geographic units to be represented. North Carolina, for instance, allotted one senator per county, regardless of size and population. But Virginia, New York and Massachusetts did take the trouble to create special senatorial districts based on the number of freeholders (New York) or tax revenue (Massachusetts). Maryland had a unique electoral college, made up of two delegates from each county, plus one delegate each from Annapolis and Baltimore, elected by the qualified voters and called “electors.” The electors were to assemble and ballot for nine senators from the western shore and six from the eastern shore of the Chesapeake.801

The state senates, it soon became clear, would not represent special and regionally calibrated property interests but became an additional, smaller, all-purpose legislative chamber, not apportioned by the number of voters or wealth but based on existing territorial units, mainly counties. The senators’ term of office was longer than that of representatives: two years in South Carolina, three years in Delaware, four years in Virginia and New York, five years in Maryland, and one year in all the other states.802

Public discussion of “equal representation” that accompanied constitution making in most states included, in New England, insistence on the integrity of the corporation of the town, a principle that was thought to require at least one seat in the legislature, no matter how small the town’s population. In short, structural parallels for the Great Compromise between the large and the small states were available by 1787; they had to be applied creatively to a new situation, but they did not have to be created ex nihilo.



PROCEDURAL PRECEDENTS: MAKING, RATIFYING AND AMENDING A CONSTITUTION

The procedures of constitution making itself, as we have seen, evolved from 1776 to 1780. The first step in clarifying the issue was to distinguish between the traditional delegated authority of a parliament to legislate and the newly activated fundamental “constituent power” of “the people,” needed to legitimate the ground rules for legislation in the form of a written constitution. That distinction was first articulated and elevated to a political demand by town meetings in Massachusetts and mechanics’ associations in New York and Philadelphia, not by gentleman pamphleteers or established political leaders. In response, the combination of a specially elected constitution-drafting convention with “popular” ratification had been successfully practiced in Massachusetts.803 In Pennsylvania, revolutionary committees called an election for June 8, 1776, and for the first time in modern history, a substantial (even if politically preselected) proportion of a large state’s adult male population had the rare opportunity of “choosing Deputies to form a Government,” as one call to the polls phrased it.804 But Pennsylvania’s constitutional convention—it spoke of itself as “a Convention to form a Government under the authority of the people”—drafted and immediately enacted both the declaration of rights and form of government to be effective instantly, as of September 27, 1776. Popular ratification was first practiced only in 1780 by proud Massachusetts towns, jealous of their traditional ways of self-government.805

But how could “the people” express their approval of a whole constitution. The practical and theoretical problems were more formidable than radical minds like Thomas Paine might have expected in the first euphoric moment of independence. Combining various suggestions into one draft was a difficult enough task for a committee of literate gentlemen. Could the sovereign—the people—at the next stage be treated like a defeated army’s general and asked to accept the conditions as proffered? How could they specify their disapproval to the level of individual amendments? What if adoption of such an amendment made the whole plan unacceptable to a new majority coalition of opponents to several other parts of the constitution? How many rounds of voting on a draft constitution were reasonable? Why was the self-imposed minimum of two-thirds of those voting necessary any how?

The constitution makers of Massachusetts, as we have seen, did not resolve these issues but resorted to self-deceit and a fraud, justified in the still revolutionary situation. Instead of counting the incoming votes the town meetings had taken on article by article, the convention decided by a resolution of its own—i.e., on the level of delegated power—that delegates were convinced that two-thirds of the towns had approved each and every article of the constitution.806 Political praxis bent the requirements of political theory. This seems to be one characteristic of the revolutionary change of regime.

It is difficult to imagine that Madison, Hamilton, and the delegates from Massachusetts deliberating at Philadelphia in 1787 had forgotten the unsettling Massachusetts example. More likely, it had entered their store of experience with constitution making, and it, therefore, may have strengthened the Federalists’ firm stand against “conditional ratification.”

Similarly, the drafters of 1787 could learn from the way the states had decided to amend their constitutions. In essence, they required that the two steps of drafting and ratifying that had brought about the constitutional text be repeated in the amending process in order to guarantee peaceful change, the legislature was not to be trusted with changing rules alone. The drafters of 1787 found the following solutions on the state level to choose from:



	In Maryland constitutional amendments could be voted by two-thirds of both chambers of the legislature, but would take effect only after confirmation by a two-thirds majority of the next elected House and Senate. 807

	In Georgia a majority of the counties could petition the legislature to call a new constitutional convention.808

	In Massachusetts the legislature was obliged to ask the towns in fifteen years whether they wanted a constitutional convention. If two-thirds of those voting in the whole state so chose, a convention would be elected.809

	In addition, several procedural details worked out in the states became part of Article V: exempting certain clauses from amendment; providing for the alternative of legislative (federal) or local (state) initiative in the amending process; and giving an option of two routes to ratification, one through state legislatures (the structural equivalents of the town meetings), the other through special conventions.



The state constitutions that regulated amending thus provided examples for peaceful constitutional change that did not require the unanimity, which would soon make the Articles of Confederation an impractical constitution without authority.



DECLARATIONS OF RIGHTS

During the ratification debates of 1787–1788, lack of a bill of rights turned out to be a powerful argument against the proposed Constitution. A majority of the states had such protections, so why did the national compact not guarantee liberty as well? Lawyer Alexander Hamilton slily and forcefully defended the omission: New York’s admired constitution also had no “prefixed” bill of rights, but like the proposed constitution for the union protected certain rights “in the body of it” (The Federalist no. 84). The precedent was not accepted in the course of the ratification debates, and eventually the fears of the Antifederalists had to be allayed. When the first ten amendments substituted for a formally separate Declaration of Rights in 1791, not a single right was codified that had not previously been listed in one of the state bills of rights or constitutions, with the obvious exception of the Tenth Amendment.810



CONCLUSION

Without considering the first state constitutions any reconstruction of the nation building phase of American constitutionalism is incomplete. 811 With the outcome of the Civil War, the national Constitution eclipsed the state constitutions. Their hour in the development of Western constitutionalism had been during the founding decade 1776–1787.812

If the relationship between state and national constitution making was as close as is here argued, those who today search for the framers’ “original intent” need to broaden their vision and look beyond the text as proposed on September 17, 1787, and considerably amended in 1791. If they wish to understand what shaped the framers’ intentions, they need to look back to the first state constitutions. They will find in that trying decade an openness to the lessons of experience, as well as the courage to build on historical precedent in the light of present necessity.







CHAPTER XV

Testing the Republicanism versus Liberalism Hypotheses813

It is this revolutionary element in Locke that gave him significance in both the American and French Revolutions. He laid down the essential thesis of liberalism that no government can ever be justified unless it draws its strength from the free consent of the governed.... That also is the essential claim of the Declaration of Independence.

—HAROLD J. LASKI, 1930



AMERICAN REPUBLICANISM IN THE CONTEXT OF EUROPEAN LIBERALISM

Only after the successful establishment of a relatively powerful American state was “republican” or “popular” or “democratical” government—all three terms were, as we have seen, used at the time—perceived in Europe as a fundamental challenge to government based on inherited privilege and divine sanction. Since ideas inspire most often by way of an example, the struggle for democratic government began in earnest in Europe after the British government, in 1783, conceded loss of control of most of its North American empire and recognized a “congress” of temporarily elected citizens of the third order as leaders of a nation. The experiment in real life caught the attention of European courtiers as well as philosophes, publicists, merchants and lawyers in profound if difficult-to-document ways. Historian Peter Gay concluded in his comparative essay on the Enlightenment, “America became the model for Europeans of good hope—living, heartening proof that men had a capacity for growth, that reason and humanity could become governing rather than merely critical principles.”814 British political scientist Harold Laski explained “the rise of liberalism” by drawing a direct line from Locke’s justification of Parliament’s victory over monarchical absolutism in 1688–1689 to twentieth-century European-North American liberalism. The American and French revolutions were violently innovative phases of the historical transformation of this political process.815 Militant early American republicanism was part of the European-North American period of the Enlightenment and of the long struggle for power of the economically successful upper middle class against the traditional secular and clerical authorities who derived their mandate to rule from inherited or divinely ordained privilege. This is not to deny a certain “deference” enjoyed by “gentlemen of education, fortune and leisure,” when aldermen, delegates to colonial assemblies and, after independence, governors were elected.816 American political scientist Louis Hartz in the 1950s also placed his interpretation of the American Revolution squarely in the transatlantic world of the Enlightenment and early liberalism, if only to point out the differences caused by the absence of European feudal institutions in colonial and hence also post-colonial America. Hartz’ often caricatured interpretation is no disembodied history of ideas but is driven by comparisons of European and American socio-economic conditions.817

This context has been neglected in more recent interpretations of the intellectual history of the American Revolution in favor of an intra-American discourse analysis that attempts to divide American whig ideology of 1776 into an admirable republican strain and a somehow less admirable liberal element. Historians J. G. A. Pocock, Gordon S. Wood and others saw an initial communal and virtue-oriented type of republicanism superseded by a more individualistic, competitive and market oriented allegedly Lockean liberalism. Wood saw American constitution-makers travel a great distance from a virtue-based republican idealism in 1776 to more realistic modern interest group politics as expressed by the Federal Constitution in 1787.818 Pocock emphasized elements of Machiavellian civic or communal humanism in American rhetoric.819 Bernard Bailyn, who is falsely cited as an authority for the “republican” vs. “liberal” dichotomy, concluded in a tone of recognizable exasperation that the thinking of the Federalist leaders in the ratification debates of 1787–1788 could not be understood in those terms at all.820 Historiographic critic Daniel Rodgers pointed out that there was no such neat dichotomy in historical reality.821 Joyce Appleby provided a thorough critique of Pocock’s thesis and a convincing reminder of the forces that shaped the early modern English market economy and thus colonial American capitalism and liberalism as well.822

The making of the first state constitutions is well suited for testing the claimed development from an idealistic republicanism in 1776 to a realistic modern liberalism in 1787–1791, because drafting the constitutions (six of which had fully spelled-out bills of rights) involved political thought of the most sophisticated order, and putting them into practice required skillful political institution building. Rhetoric and reality visibly interacted. What we observe in 1776 to 1780 are not appeals to virtuous citizenship by one group of politicians versus assertion of interest group politics by another group of colonists. Reality, political life was a struggle by trial and error in pursuit of a few essentials: winning the war for independence, establishing commercial and diplomatic relations with European powers and establishing orderly government based on the consent of a substantial part of the population. The decision makers did not refer to a coherent theory of specifically American “republican” or “liberal” government. What they knew was the English whig theory of constitutional or free government as adapted to colonial American circumstances. Nor was there a clearly defined set of institutions, a generally accepted model of republican government. What came to be the American form of republican federal government evolved step by step under the pressure of events through political action between 1774 and 1791. After a transitory period of government by committees on the local level and loose continental coordination, the Continental Congress, in its de facto declaration of independence of May 15, 1776, urged the surviving legislative assemblies or new revolutionary conventions of the thirteen rebelling colonies to act upon the premise that henceforth all powers of government should be “exerted under the authority of the people of the colonies,” as expressed in “full and free representation.”823 What this meant in practice was to be decided by each state’s revolutionary activists. The proposal of a model constitution drafted by the Continental Congress for adoption by each state found little support.



“REPUBLICAN” AND “DEMOCRATIC” PRINCIPLES

A close search of the public debate accompanying the first state constitutions, as we have seen in chapter IV, does not reveal a systematic distinction of “republican” and “democratic” ideas or institutions. The allegedly tyrannical colonial government by Britain’s king-in-parliament was said to be replaced by truly “popular” or “republican” or “democratic” government derived from the consent of a certain selection of the governed. The size of this selection was increased during the following four decades without another revolutionary break until universal adult white male suffrage had been achieved. In 1831 de Tocqueville came to inspect the new political system and chose démocracie and not république as the key word for the title of his report.824

When first put into practice, “republican” or “democratical” government was not defined by an American or European thinker’s theoretical treatise of government. Only in action-oriented political texts during the debate over independence did “republican” as well as “democratic” begin to change from defamatory clichés used by Loyalists to stigmatize critics of the British constitution and of colonial government as levelling firebrands, to the positive term that eventually evoked patriotic identification with the new order.825

Only for the sake of post-mortem analysis does it make sense to systematically distinguish “democratic,” “republican” and “liberal” elements in the early state constitutions. Retrospectively, we can agree to define as “republican” any form of government without a monarch or a legally privileged aristocracy; as “republican” or “democratic” those qualities of that form of government that derive the exercise of power from the principles of popular sovereignty, the equality of all citizens, and the precedence of the common good over private interests; as “democratic” elements in particular those that expand participation in political decision making as voters or office holders to an ever greater part of the population. The election of regional representatives with the delegated power to make binding decisions evolved into an instrument of “democracy” as well as of the (“liberal”) protection of interests. And we can define as “liberal” those qualities of the civic culture that check the exercise of political power by constitutional arrangements in order to protect individual rights and interests, specifically those connected with holding private property, producing, buying and selling.

All of these characteristics can be traced in the first state constitutions and were articulated during the public debate connected with their drafting. Specifically, they appear in the following four contexts: asserting the principle of popular sovereignty; defining the borderline between the common good, private interests, and republican virtue; protecting the equality of all citizens; regulating representation, elections, and office holding.

The principle of popular sovereignty was clearly seen in continental Europe as in Britain and its colonies as the core of republican government. 826 The Massachusetts Declaration of Rights of 1780, drafted by John Adams, combined in one sentence the principle of popular sovereignty and the burning issue of distributing powers between the states and a joint federal government:


The people of this Commonwealth have the sole and exclusive right of governing themselves as a free, sovereign, and independent state; and do, and forever hereafter shall, exercise and enjoy every power, jurisdiction, and right, which is not, or may not hereafter, be by them expressly delegated to the United States of America, in Congress assembled.827



This conviction united the victorious American whigs of 1776. Monarchists went into exile, changed their mind or kept quiet. After a decade of intense public debate since 1775 among and between the regional elites of the major mainland colonies and the crown and parliament, and after one year of warfare, the principle of popular sovereignty was written into the first American constitutions as a matter of course, as the protocol of a concluded revolution. At issue among the constitution makers from 1776 to 1788 was no longer the principle of popular sovereignty itself but the means of its implementation in accordance with conflicting sectional and group interests.

The lawyers, merchants, doctors and master artisans and plantation owners who had organized colonial resistance since 1765 and struggled for independence in 1775–1776 were not idealists who expected their fellow citizens to behave like members of a sectarian commune who renounce private property and other personal interests in the service of the res publica. To the contrary, the revolutionaries expected their new form of popular self-government to serve their self-interest as well as their common or public good better than imperial government by a king-in-parliament had done. Conflicts of different interest groups were expected, and government was organized to help express them and negotiate compromises. The idea of a common or public good was publicly discussed in language taken from the world of commerce. A Philadelphia pamphlet of 1777 explained: “Public good is, as it were, a common bank, in which every individual has his respective share; and consequently whatever damage that sustains, the individuals unavoidably partake of the calamity.”828 The analogy also allowed for the potentially conflicting interests among the competing customers as a normal situation in human affairs.829 In short, there was no need for a realistic “liberal” assessment of human nature to develop in the decade after 1776.

“That all men are created equal” was a logical a priori of the whig contractarian model of the ideal relationship of the individual and society. As such, equal rights and equal opportunity became guiding values of American republicanism. With these words, English subjects in America rejected their unequal status as colonials in the empire. The state delegates assembled in the Continental Congress on July 4, 1776, did not call for levelling inequalities in status and wealth and did not advocate universal manhood suffrage. However henceforth American reformers in various fields (including the opponents of slavery and of property qualifications for voting) demanded fulfillment of the founders’ principal commitment to citizen equality. Only three of the pre–1781 state constitutions speak explicitly of the original equality of human beings, they drew no practical conclusions. Only a very small minority of Americans such as the Quakers and a few Massachusetts town meetings demanded immediate abolition of slavery.830 The Federal Constitution of 1787–1791 remained silent on the issue, and even the more modest “equal protection of the laws” had to wait until 1868 before it was written into the Constitution by way of the Fourteenth Amendment. To understand this discrepancy between theory and social reality in 1776 as well as 1787–1791 we do not need the artificial distinctions between “democratic,” “republican,” and “liberal.”

Electing representatives and thereby delegating authority had been an obviously successful part of colonial self-government since 1619. That profoundly successful experience could not possibly have been upset in 1776 by cries for market place “democracy” or “republicanism.” Drafters of the state constitutions did not have to justify the principle of representation; they only had to justify the apportionment of the seats in the legislature. Alexander Hamilton in 1777 called it “representative democracy,” James Madison in 1788 for an obvious and short-lived special political purpose tried to reserve representation as a characteristic of “republican” government.831



LIBERAL CHECKS ON POWER

One important reason for the long-range success of republican government in the United States was the founders’ exercise in moderation. None of the state constitutions nor the Federal Constitution declared the will of the new sovereign, the people, to be absolute. Republicanism in America was not carried to its Puritan or Jacobin extreme.832 Popular government in America, since 1776, had been restrained by rights of the individual, an idea we have come to call the core value of liberalism. We can distinguish three elements that have served this purpose at least since 1776: constitutionalism, i.e., a written constitution that cannot be changed by the legislature but only by the voters; the institutional separation and functional combination of governmental powers; codification of fundamental rights the individual cannot even be deprived of by a majority vote.

The idea and fundamental institutions of constitutionalism (separation of legislation and drafting the constitution, popular ratification, built-in procedure for amendments) had been worked out by 1780 when Massachusetts’ constitution took effect.833 When the time came for constitution-making on the federal level, the concept of a written constitution as paramount law and practical experience with organizing the people’s constituent power were ready at hand.834 The time of trial and error in this instance had been 1776 to 1780, and the key concepts used by the Massachusetts town meetings when they asserted their right to be involved in constitution making were “republican” as well as “democratic.”835

The separation of powers in the state constitutions documents the extent to which the majoritarian-democratic impulse was checked by the liberal distrust of power and a skeptical view of human nature. Learned references to the reigning model of Newtonian physics supported common-sense psychology: a society’s equilibrium and harmony could be stabilized by balancing one political force against another.836 But more influential was probably the colonial experience. Since the colonial assemblies had for decades insisted on being the local version of the Parliament at Westminster, bicameral legislatures became the norm in 1776. The fierce struggle in Pennsylvania from 1776 to 1790 against the single-chamber legislature is the exception.837 In analogy to the governors who had been appointed by the sovereign and not elected by Parliament, the republican governors in most states were elected by the sovereign—the people. All states gave the republican governor an essential role in lawmaking, in some cases even strongly reminiscent of the royal governor’s veto power. No Swiss-style plural executive was instituted in 1776. The colonial precedent of a powerful single-person executive did not so much frighten as inspire the constitution makers on the state level. The federal presidency drafted in 1787, was a governorship writ large. In Massachusetts from 1780 on, the governor’s veto power could be overridden by a two-thirds majority in the Senate and the House. To avoid corruption by patronage, he was to appoint judges, sheriffs and other paid office holders only “with the advice and consent” of a nine-man council, to be elected jointly by the House and the Senate. This procedure clearly prefigured the watchdog function invested in the U.S. Senate in 1787.

Six of the state constitutions codified fundamental or inalienable rights as fully as the Ten Amendments of the U.S. Constitution did in 1791. By 1776, hundreds of pamphlets and thousands of speeches, charges to juries, political sermons, and anonymous newspaper essays had discussed colonial government in terms of the subjects’ rights and the government’s limited authority. In this discourse, any government’s very reason for being was the protection of inalienable rights, of which the Declaration of Independence named “life, liberty, and the pursuit of happiness.” Virginia’s Declaration of Rights explained these “inherent rights” as “the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.”838 An equivalent explication is missing in the U.S. Constitution. Is the federal Bill of Rights, therefore, more or less liberal or democratic or republican?

The First Amendment did go beyond the state constitutions towards a more liberal society by the laconic denial of the power to enact laws concerning the establishment of religion. Although freedom of religion was inherent in the logic of whig thought, in 1776 the political will clearly to separate governmental authority and private religious faith was not yet strong enough. But six states at least abolished the privileged status of the Anglican church with their first constitution (New York, New Jersey, Pennsylvania, Delaware, North and South Carolina, and the district of Vermont). Rhode Island had forbidden establishment ever since it received its charter in 1663.839 Virginia regulated the matter by the Act for Establishing Religious Freedom of 1786 that Jefferson and Madison were so proud to have fought for. Even in the absence of entrenched aristocratic or clerical authorities, legislating and practicing the liberal elements of American republicanism has been a constant struggle ever since 1776.

The safety of private property from arbitrary governmental requisition was part of the whig culture colonial Englishmen shared with most inhabitants of the realm. Because it was a shared value, it had been the basis for their fighting slogan since 1765: “No taxation without representation.” By 1776, there was no opposition to property-friendly state constitutions. When Radical Whigs in Philadelphia warned against “an enormous Proportion of Property rested in a few Individuals” and tried to write this clearly Harringtonian idea of an “agrarian” restriction to property holding into Pennsylvania’s bill of rights, they failed.840 Even Pennsylvania’s revolutionary legislature that was ready to experiment with a unicameral legislature rejected this seventeenth-century English classical “republican” (in the Harringtonian sense of the word) idea in the wide-open American setting. So much for those who try to find civic humanist frugality and fear of corruption by wealth in Pennsylvania in 1776.

This is not to deny that many Americans also felt threatened by the changes caused by the transition to early industrialization and that the language of civic virtue provided the rhetoric with which they deplored civic corruption through wealth. But the impulse to modernize—that is, to expand agriculture and manufacturing to the advantage of the growing middle classes and to open the political process to their participation—was overpowering, long before 1776.841 Since irresistible economic growth and expansion of the nation’s territory was expected, property qualifications for voting and office holding were accepted until they were phased out as unnecessary in the 1820s. The dominant view in 1776 took the ownership of property as an indicator of personal independence as well as of a binding commitment to the fate of the community—both desirable qualities of those who shared in governing the town or county, colony or state. Virginia’s Declaration of Rights made the right to vote dependent on a “permanent common interest with, and attachment to the community.”842 There was little change of mind between 1776 and 1791. The drafters of the national Constitution agreed only that they could afford to be silent about property qualifications for federal office holders. Setting qualifications for their electors they left to the state legislatures—another one of the great compromises of 1787.



CONCLUSIONS AND SUGGESTIONS FOR FURTHER STUDY OF THE REVOLUTIONARY PERIOD’S REPUBLICANISM

American republican government in its earliest manifestations was a direct reaction to and consequence of British colonial rule. It evolved from post—1688 whig constitutionalism adapted to colonial conditions. Given popular sovereignty as the only remaining rationale of legitimate government in the newly independent states, and given the largely middle-class nature of white American society, the new kingless regime, stabilized by the Federal Constitution of 1787—1791, successfully combined the republican principle of popular sovereignty and democratic participatory practices with the liberal protection of individual freedoms and rights.

Imperial government was replaced by republican authorities simultaneously on the local, state and “continental” levels. Hence American federalism, from the beginning, was not bedeviled by the postabsolutist notion of monolithic national sovereignty that contributed to the failure of the French Revolution to establish free popular government for good and to other failures in the painful growth of liberalism in Europe. Breaking with the monolithic, one-power-center concept of sovereignty was a precondition for the establishment of an effective national government in 1787—1791, which in turn proved the viability of republican or democratic government as the fundamental logic and institutional framework for the government of a large territory with an economically and culturally diverse population. The national government as well as majority rule were restrained by the recognition of individual, group, and regional reserves that neither government nor a specious will of all could legally invade. Doctrinaire republicanism with a monolithic concept of sovereignty would not have allowed the pragmatic compromises agreed to by realistic American political leaders between 1776 and 1791.

Rather than tracing artificial, after-the-fact distinctions between “republican” and “liberal” elements in the founding generation’s political rhetoric, we could ask what it was that caused only certain inhabitants of England’s North American colonies to rebel against Europe’s old order and build the kind of nation they did. For inspiration, I suggest, we might look at Reinhard Bendix’ sweeping systematic comparative survey of changes from monarchical to republican government. In the tradition of Max Weber, he analyzed five long-term developments in early modern Europe that were preconditions for the shift of power from several royal and a small number of aristocratic families to a much greater number of people. Elements of all five of them can clearly be observed in England. In its American colonies the equivalent developments created the preconditions of rebellion, independence, and republican government: (1) a population growth sufficient to stimulate the mobilization of cultural as well as economic resources; (2) the creation of urban centers with political as well as commercial and cultural functions; (3) technological innovations in the fields of production, transportation, and communication, and financial mechanisms to facilitate investment and long-distance trade, all of which contributed to connecting the North American Atlantic ports to the world economy; (4) the Christian belief in the equality of all believers under God, with its ramifications for economic and political (municipal) association and cooperation; (5) an “intellectual mobilization” that produced an educated public as well as a political leadership whose ambitions went beyond their families’ fortunes to include the well-being of the larger community with which they identified.843

All these conditions were present to various degrees in the diverse British colonies in North America. But exactly how did they relate? Only thirteen colonies went the violent, revolutionary way to republican self-government. They were motivated not by actual suffering, suppression, and exploitation, but by economic success, a rising standard of living, and a comparatively benign and enlightened colonial rule that strengthened local elites and created a public opinion capable of rejecting colonial government, fighting a war, and putting a durable republican government on a federal scale in its place in the course of a dozen years.844

A more precise understanding of how this happened takes a systematic comparison of the American political and economic modernization process in the 17th and 18th centuries with that in related North American and European societies. To reconstruct causal relationships, we need to compare political behavior; to be able to compare we have to define more precisely the kind of structural questions Bendix raised. We are still scratching only the surface of the interaction of political events, ideas and public discourse and unable to say exactly why between 1765 and 1848 European settlers in certain parts of North America were capable of organizing their political decision making in a comparatively inclusive—free, democratic, republican, liberal—way, whereas during the same period Europeans at home failed to do so.







Appendixes

PROPERTY QUALIFICATIONS IN FIRST STATE CONSTITUTIONS AND ELECTION LAWS

New Hampshire
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SOURCES: No exhaustive and reliable summary of all aspects of colonial election laws has yet been compiled. The table is based on data in the constitutional texts and in the following monographs: Cortlandt F. Bishop, History of Elections in the American Colonies (New York, 1893); Albert Edward McKinley, The Suffrage Franchise in the Thirteen English Colonies in America (Philadelphia, 1905); Chilton Williamson, American Suffrage: From Property to Democracy 1760—1860 (Princeton, N.J., 1960); Francis Newton Thorpe, A Constitutional History of the American People, 1776—1850 (New York, 1898); and Frank Hayden Miller, “Legal Qualifications for Office in America, 1619—1899,” American Historical Association, Annual Report . . . for the Year 1899 (Washington, D.C., 1900), I, 89—153, table between pp. 106 and 107.

 


ABBREBIATION: fr. = freehold; pers. est = personal estate; real est. = real estate





Massachusetts
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Connecticut









	
	1715 election law
 (valid throughout the 18th century)



	HOUSE
	



	
	electors
	fr. worth 40s. per year, or pers. est. worth £40



	candidates
	same as electors



	SENATE
	(see Executive Council, below.)



	GOVERNOR



	
	electors
	fr. worth 40s. per year, or pers. est. worth £40



	candidates
	same as electors



	EXECUTIVE COUNCIL



	
	electors
	fr. worth 40s. per year, or pers. est. worth £40



	candidates (“assistants”)
	same as electors







Rhode Island










	
	1762
 election law
	1798
 election law



	HOUSE



	
	electors
	fr. worth £40 or 40s. per year The eldest son of a qualified freeholder could also vote.
	fr. worth $134



	candidates
	fr. worth £40 or 40s. per year
	



	SENATE
	(see Executive Council, below.)
	



	GOVERNOR



	
	electors
	fr. worth £40 or 40s. per year
	



	candidates
	same as electors
	



	EXECUTIVE COUNCIL



	
	electors
	fr. worth £40 or 40s. per year
	



	candidates (“assistants”)
	same as electors
	







New York
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New Jersey










	
	1709
 election law
	1776 election law
 and constitution



	HOUSE



	
	electors
	fr. of 100 acres, or pers. and real est. worth £50. Inhabitants of the towns of Perth Amboy and Burlington could vote if they were “householders. ”
	pers. est. worth £50 proclamation money clear of debts



	candidates
	fr. of 1,000 acres, or pers. and real est. worth £500
	pers. and real est. worth £500 proclamation money



	LEGISLATIVE COUNCIL



	
	electors
	
	pers. est. worth £50 proclamation money clear of debts



	candidates
	
	pers. and real est. worth £1,000 proclamation money



	GOVERNOR



	
	
	
	The governor is elected by joint ballot of both chambers of the legislature.



	EXECUTIVE COUNCIL



	
	
	(see Legislative Council, above.)
	







Pennsylvania










	
	1706
 election law
	1776
 constitution



	HOUSE



	
	electors
	fr. of 50 acres, 12 acres thereof “seated and cleared,” or pers. est. worth £50 clear of debts
	taxpayer, or son of freeholder



	candidates
	same as electors
	freemen



	GOVERNOR



	
	
	
	The “president” of the supreme executive council is chosen from members of council by joint ballot of assembly and council



	SUPREME EXECUTIVE COUNCIL



	
	electors
	
	taxpayer, or son of freeholder



	candidates
	
	freemen







Delaware










	
	1734
 election law
	1776
 constitution



	HOUSE



	
	electors
	fr. of 50 acres, 12 acres thereof “cleared and improved,” or pers. est. worth £50 lawful money
	fr. of 50 acres, 12 acres thereof“cleared and improved,” or pers. est. worth £50



	candidates
	
	fr.



	SENATE



	
	electors
	
	fr. of 50 acres, 12 acres thereof “cleared and improved,” or pers. est. worth £50



	candidates
	
	fr.



	GOVERNOR



	
	electors
	
	The “president” is elected by joint ballot of both houses of the legislature.



	candidates
	
	fr.



	EXECUTIVE COUNCIL



	
	
	
	a “privy council” of four members; two chosen by each legislative house







Maryland










	
	1715
 election law
	1776
 constitution



	HOUSE



	
	electors
	fr. of 50 acres, or “visible estate” worth £40. Inhabitants of Annapolis could vote if they owned a town lot with a house, or “a visible estate” worth £20, or were housekeepers who had served for 5 years as apprentice to a trade.
	fr. of 50 acres, or pers. est. worth £30



	candidates
	
	real or pers. property worth £500



	SENATE



	
	electors
	
	2 specially elected electors per county, owning real or pers. property worth £500



	candidates
	
	real and pers. property worth £1,000



	GOVERNOR



	
	electors
	
	The governor is elected by joint ballot of both chambers of the legislature.



	candidates
	
	real and pers. property worth £5,000, £1,000 thereof to be fr. est.



	EXECUTIVE COUNCIL



	
	electors
	
	The governor’s council is elected by joint ballot of both chambers of the legislature.



	candidates
	
	fr. of lands and tenements worth £1,000







Virginia










	
	1762 election law,
 reaffirmed in 1769
	1776
 constitution



	HOUSE



	
	electors
	fr. of 25 acres with 12’ × 12’ house; or fr. of 50 acres unsettled; or town lot with 12’ × 12’ house Housekeepers in Williamsburg and Norfolk could also vote if they had served to any trade for 5 years.
	“the right of suffrage ... shall remain as exercised at present”



	candidates
	
	freeholder, or otherwise “duly qualified according to law”



	SENATE



	
	electors
	
	“the right of suffrage ... shall remain as exercised at present”



	candidates
	
	freeholder, or otherwise “duly qualified according to law”



	GOVERNOR



	
	electors
	
	The governor is elected by joint ballot of both chambers of the legislature.



	candidates
	
	



	EXECUTIVE COUNCIL



	
	electors
	
	The council of state is chosen by joint ballot of both chambers of the legislature.



	candidates
	
	







North Carolina










	
	
	1760
 election law
	1776
 constitution



	HOUSE



	
	electors
	fr. of 50 acres In several towns taxpaying tenants of houses also could vote.
	taxpayer



	candidates
	fr. of 100 acres
	fr. of 100 acres



	SENATE



	
	electors
	
	fr. of 50 acres



	candidates
	
	fr. of 300 acres



	GOVERNOR



	
	electors
	
	The governor is elected by joint ballot of both chambers of the legislature.



	candidates
	
	fr. of £1,000



	EXECUTIVE COUNCIL



	
	electors
	
	The council of state is elected by joint ballot of both chambers of the legislature.



	candidates
	
	







South Carolina
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Georgia










	
	
	1761
 election law
	1777
 constitution



	HOUSE



	
	electors
	fr. of 50 acres
	taxpayer “possessed in his own right of 10 pounds value,” or “being of any mechanic trade”



	candidates
	fr. of 500 acres
	fr. of 250 acres, or “some property to the amount of 250 pounds”



	SENATE



	
	
	(see Executive
 Council, below.)
	



	GOVERNOR



	
	electors
	
	The governor is elected by the one-chamber legislature.



	candidates
	
	Candidates for governor must be members of the legislature.



	EXECUTIVE COUNCIL



	
	electors
	
	The executive council is elected by the one-chamber legislature.



	candidates
	
	Candidates for the executive council must be members of the legislature.







ROTATION IN OFFICE AS STIPULATED IN
CONSTITUTIONS FROM 1776 TO 1780
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	Council
	Sheriff and Coroner
	Others



	
	1 yr. term; after 4 continuous terms in office reelection after 1 yr. pause
	



	
	1 yr. term; after 3 continuous terms in office reelection after 3 yr. pause
	



	3 yr. term; reelection after 4 yr. pause; term of 1/3 of councillors expires each yr.
	1 yr. term; after 3 continuous terms in office reelection after 4 yr. pause
	



	2 yr. term; reelection after 3 yr. pause
	1 yr. term; after 3 continuous terms in office reelection after 3 yr. pause
	



	
	1 yr. term; after 3 continuous terms in office reelection after 4 yr. pause
	delegates to Continental Congress: 1 yr. term; reelection possible for a total of 3 yrs. within a 6 yr. period. 2 delegates are replaced each yr.
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	Council
	Sheriff and Coroner
	Others



	
	
	delegates to Continental Congress; 1 yr. term; after 3 continuous terms in office reelection after 1 yr. pause



	2 yr. term; reelection after 4 yr. pause; term of 1/2 of councillors expires each yr.
	2 yr. term; reelection after 4 yr. pause
	commissioner of the treasury, secretary of state, attorney general, and others: 2 yr. term; after 4 yrs. in office reelection possible after 4 yr. pause
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Agrarian law. See also Property, maximum holding of

Allegiance

Allen, Thomas

Alliances

Amending procedure. See also Constitution, right to alter

American Revolution: historiography of; role of dissent in; European interpretations of; and French Revolution; significance of, in world history; revolutionary quality of; social structure and political process in; violence in; and democracy; undoctrinaire quality of; European reactions to; continuity of; and Enlightenment; comparison with European modernization

Appleby, Joyce

Arendt, Hannah: on founding mythology; on American and French revolutions; defines revolution; on sovereignty and tyranny

Aristocracy; rejected; proposed for Carolina by Locke; and republics; advantages of; as smear word; encouraged by bicameral legislature

Army: standing army; Continental Army

Articles of Confederation; and political ideas; silence of, on right to resist; Benjamin Franklin’s draft of; John Dickinson’s draft of; and distribution of power between states and Confederation; ratification of; George Washington and Pelatiah Webster on inadequacy of



Balanced government; and representation. See also Mixed government; Separation of powers

Bailyn, Bernard

Bartlett, Josiah

Belknap, Jeremy

Bendix, Reinhard

Berkshire Constitutionalists

Bill of Rights (1689)

Bills of rights (of states): making of, in Connecticut, Delaware, Georgia, Maryland, Massachusetts, New York, North Carolina, Pennsylvania, Virginia; unalienable rights in; on popular sovereignty; on “recurrence to fundamental principles”; Alexander Hamilton on; and social contract; of only six states; on liberty; on equality; on property qualifications for voting; and liberal values; on restriction of property

Blacks: denied suffrage. See also Slaves and slavery

Blackstone, William: on separation of powers and balanced government; on common law in colonies; and alteration of constitution; on property qualifications for voting; on representation

Bland, Richard: on equality

Blandford, Mass.

Bolingbroke, Henry Saint John, Viscount

Boothbay, Mass.

Boston: town meeting in, on taxation

Boston Tea Party: and mass meetings; John Adams on; sanctions for

Boucher, Jonathan: on equality

Bowdoin, James

Boycott associations

Braxton, Carter: opposes “popular Governments”

British constitution; and U.S. Constitution; ministers under; separation of powers in; praised in colonies; copied in colonies; rejected by Thomas Paine; and liberty; and equality within the empire; does not provide for the common good; origins of. See also Bill of Rights (1689); Colonies; Monarchy; Parliament

Burgh, James: on British constitution; branded as Commonwealthman; on recurrence to first principles; on agrarian law; on instructions

Burke, Edmund



Canada: address of Continental Congress to French Canadians; Philip Schuyler on government in

Carter, Landon

Cartwright, John: praises British constitution; branded as Commonwealthman

Charters (colonial): and state constitutions

Chase, Samuel

Chastellux, Marquis de

Checks and balances. See Balanced government

Civil rights: sovereignty limited by. See also Bills of rights (of states)

Coke, Sir Edward

Colonialism: not rejected in principle

Colonies: Parliament’s sovereignty over; self-government of; and principles of ; constitutions of; replication of British institutions in. See also Empire

Commager, Henry Steele: on “democracy” and “republic”

Commerce: and liberty; produces inequality; and the common good

Committees: government by; of counties in English revolution; of correspondence: of counties in Massachusetts; of safety; criticism of. See also individual states

Common good; legitimate government directed toward; Stoughton, Massachusetts, on; recognition of, by the people; alternate terms for; James Otis on; defined in terms of the individual; invoked in Britain; John Dickinson on; reasons for appeals to; not safeguarded by British constitution; as integral part of social contract thinking; Declaration of Independence on; endangered by party strife, state constitutions on; no attempt at theoretical analysis of; metaphors to explain meaning of; utilitarian definition of; and clash of interests; and unicameral legislatures; no doctrinaire assertion of; to be achieved by system of representation

Common law; in colonies

Commonwealth: negative connotations of; definition of

Commonwealthmen: and British constitution; Robert Molesworth, Joseph Priestley, John Cartwright, and James Burgh branded as. See also Radical Whigs

Concord, Mass.

Connecticut: charter maintained in; governor of, maintained; transition to independence in; constitution demanded in; property qualifications for voting in; representation in; terms of office in; population of

Conservatism

Constituent member; concept of

Constituent power; term first used by Thomas Young; limits of

Constitutional convention: institutionalized in Massachusetts; as embodiment of constituent power; in Delaware; in Pennsylvania

Constitution and constitutionalism; American concept of; Thomas Paine on cult of constitution; generic terms for; legislation distinct from; monarchs give; and constituent power; and Enlightenment ideas; right to alter; and interdependence of law and liberty; and judicial review; and original intent ; as core of liberalism whig constitutionalism

Constitution of the United States: and Bicentennial; and state constitutions; ratification of; guarantee of republican state governments in; silence of, on right to resist; prohibition of religious qualifications for officeholders; principle of equality not contained in; silence of, on right to instruct representatives; making of and public opinion; separation of powers in; “three-fifths” compromise in; reason for adoption of; not result of counterrevolution; origins of presidential system in; historiography of ; procedural models; amending procedure; and bill of rights

Constitutions (state): express dominant political ideas; translations of; ratification of, by popular vote; and independence; terms used to designate; advice on, by Continental Congress; uniformity of; on popular sovereignty; amending procedure of; on liberty; on equality; on property ; on the common good; on instructions; on separation of powers; on powers of governors; on executive councils; on sovereignty within the Union; on “internal police,” . See also Articles of Confederation; Ratification

“Continental Association”

Continental Congress: and Suffolk Resolves; and committees of correspondence; constituencies of delegates in; and “Association”; and federal power structure; advises states on constitutions; Declaration of Rights and Grievances by; and Wilson plan of 1776; resolution of May 10 and 15, 1776, by; address of, to Canadians; and western land claims of states; “Declaration of the Causes and Necessity of Taking Up Arms” by; on equality; on division of legislatures; mode of voting in; powers of; financing of

Contract theory; in Declaration of Independence; and empire; and Continental Congress; and monarchy; Thomas Paine on; Stoughton, Massachusetts, on; Hobbesian version of; and sovereignty in the British empire; basis of inalienable rights; and liberty; and equality; rejected by Jonathan Boucher; not applied to slaves; and “constituent members,” ; and common good; and representation

Cooper, David

Councillors: terms of office of

Council of censors

Counties: as units of government. See also Committees

Cushing, Thomas

Cyclical theory of history



Davenant, Charles

Declaration of Independence: and Bicentennial; and political ideas; and contract theory; and popular sovereignty; not a republican manifesto; Thomas Hutchinson on; vague on “sovereignty”; included in New York constitution; on right to alter and abolish form of government; on equality; establishes no litigable rights; and slave trade; on pursuit of happiness; on common good; inalienable rights

“Declaration of the Causes and Necessity of Taking Up Arms” (1775)

Declarations of rights. See Bills of rights (of states)

Declaratory Act (1766)

“Deferential society,”

Delaware: constitution of; constitution making in; amending procedure in; property qualifications for voting in; representation in; terms of office in; population of

Demagogues: cause succession of revolutions; profit from votes of the unpropertied

Democracy; and American Revolution; negative connotations of; synonymous with “republic”; definitions of; not used by Thomas Paine; Carter Braxton opposed to; Federalists of 1789 on; H. S. Commager on; and “deferential society”; “direct democracy”; advantages of

Demonstrations. See Mass meetings

Despotism

Dickinson, John; on liberty and property; draft of Articles of Confederation by

Dictatorship

Dominion of New England

Dorchester, Mass.

Duane, James: on independence; on the effects of confederation

Dulany, Daniel

Dunmore, Lord: on Virginia convention; martial law declared by



East Guilford, Conn.

Education

Elections: free, in Britain; for provincial congresses; in Massachusetts in 1775; of Pennsylvania constitutional convention; and nomination of candidates in Pennsylvania. See also Property qualifications for voting; Suffrage

Electoral college

Elites: and political participation

Empire: colonists’ theory of; equality within. See also Colonies

Enlightenment: and praise of British constitution; and belief in progress; and skeptical view of human nature; ideas and institutions; and the American experiment; and popular sovereignty

Equality; within the empire; violated by state constitutions; Declaration of Independence on; Virginia declaration of rights on; and contract theory; James Otis on; Richard Bland on; John Adams on; Joseph Warren on; James Wilson on; Daniel Leonard on; Jonathan Boucher on; Thomas Paine on; Declaration of Rights and Grievances on; “Declaration of the Causes and Necessity of Taking Up Arms” on; Virginia bill of rights on; Bill of Rights on; for blacks demanded by Hardwick, Mass.; and education and property; Benjamin Rush on; and slavery; radical view of; Montesquieu on; as “soul of a republic”; Federal Constitution silent on

Essex Result; on democracy and republican government; on amending procedure; on inalienable rights; on free republics; on education and political participation; on slavery; on common good and interests; on representation; rejects unicameral legislatures

Executive: in British constitution; independence of, opposed; temporary “dictator” as; necessary characteristics of. See also Governors; Presidency; Separation of powers

Executive councils

Expansion: and liberty; and federalism



Federalism and federation; European models of; and sovereignty; and representation; and distribution of power between the states and the federal government; and uniform state constitutions; length of struggle to establish; and republicanism; and Articles of Confederation; and divergent regional interests; and western land claims of states; state constitutions on

Federalists (of 1787): on “democracy” and “republican government”. See also Constitution of the United States

Filmer, Robert

Forms of government; Aristotelian triad of; Montesquieu’s classification of; William Smith on; versus principles; Pope’s couplet on. See also Aristocracy; Democracy; Despotism; Monarchical government and monarchy; Republic; Tyranny

Founding: mythology of; spirit of; invoked by John Adams and Thomas Paine; and “spirit of’76” ; and maturity of political culture

France. See also French Revolution

Franklin, Benjamin: draft of Articles of Confederation by; on slavery

Franklin, state of

Freedom of speech

Freeholder

Freeman

Free state

French Revolution; Leopold von Ranke on; Hannah Arendt on; and property; and Lafayette’s draft of a bill of rights; and theories of representation; and monolithic national sovereignty



Gadsden, Christopher

Gage, Thomas

Galloway, Joseph

Gay, Peter

George III,

Georgia: constitution making in; declaration of rights rejected in; amending procedure in; property qualifications for voting in; state seal of; representation in; terms of office in; population of

Germany: federalism in; liberty threatened in

Gerry, Elbridge

Glorious Revolution: principles of; as model; justification of; and contract theory

Gordon, Thomas. See Trenchard, John

Gorham, Nathaniel

Government. See Balanced government; Limited government; Mixed government

Governors; and end of royal government; under royal government; veto of; terms of office; first popularly elected; powers of. See also Property qualifications for voting; Rotation in office; Separation of powers



Hamilton, Alexander: on “representative democracy”; on sovereignty; on bills of rights; on property qualifications for voting; on private interests and the public good; on misuse of power by legislatures; on state and federal constitutions

Happiness: “happiness of society”; of the governed, criterion for best form of government; “political happiness”; and property; of the people

Hardwick, Mass.

Harrington, James; and forms of government; John Adams on; on rotation in office

Hartz, Louis

Henry, Patrick; on representation; elected governor; and use of “democrat”; on “lamp of experience”

Hertzberg, Ewald Friedrich Graf von

Hooper, William

Human nature: skeptical view of

Hume, David; on private interests

Hutchinson, Thomas: on committees of correspondence; on Declaration of Independence; on liberty



Immigration: David Ramsay on

Impeachment

Imperium in imperio

Independence: Thomas Hutchinson on; confederation and state constitutions as part of strategy to achieve; John Adams’s plan for; and Canadian colonies; and charters of Connecticut and Rhode Island; New Jersey petitions support of; North Carolina supports; and avowal of republicanism; opposed by William Smith; presupposes alliances. See also Declaration of Independence

Indians: denied suffrage; sue against slave status

Instructions; and Continental Congress; of New Hampshire delegates; right of giving

Instrument of Government

Interests: and common good; and representation; of regions and of Confederation; John Adams on

“Internal police,” ; state constitutions on; defined by Samuel Johnson

Intolerable Acts

Italian states: as imperfect republics; mixed government in



Jay, John

Jefferson, Thomas; and French Revolution; on skeptical view of human nature; on founding period; and committee of correspondence; as slaveholder; on slave trade; rejects crown’s ownership of colonial land; on happiness and property; on primogeniture and entail; on property qualifications for voting; on representation in Virginia; on tyranny of legislatures; religious freedom

Johnson, Samuel

Johnston, Samuel

Judicial review

Judiciary: in British constitution. ; provided for in state constitutions; unlimited tenure of judges opposed; in Articles of Confederation. See also Separation of powers



Kentucky



Lafayette, Marquis de

Lamb, John

Langdon, John

Laski, Harold J.

Law: and liberty; and natural law

Lee, Richard Henry; on uniform state constitutions; on independence; and use of “democratic”; rejects unicameral legislatures

Lee, Thomas Ludwell

Legislatures, colonial: imitate Parliament; as most powerful institutions; electorate of; rationale for two-chamber; composition of; terms of office in; public character of proceedings of; division of. See also Separation of powers; Unicameral legislatures

Lenox, Mass.

Leonard, Daniel: on equality

Levellers

Lexington, Mass.: demands voice in ratification of constitution; on amending procedure

Liberalism: vs. republicanism; core of

Liberty; and British constitution; and forms of government; “republican liberty”; Thomas Paine on; America as asylum for; “free republic,” ; threatened by “mobocracy” and “aristocracy,” ; Montesquieu’s definition of; loyalists on; radical Whigs on; Joseph Priestley’s definition of; Richard Price’s definition of; Declaration of Independence and state constitutions on; “liberties,” ; John Adams on; Thomas Hutchinson on; and freedom of religion; and law; and property; Gouverneur Morris on; George Wythe on; Levellers on; Algernon Sidney on

Limited government: tradition of; no longer guaranteed by British constitution; demanded by Stoughton, Massachusetts; as conducive to liberty; and legislatures; provided for in U.S. Constitution

Lincoln, Abraham

Lincoln, Mass.

Locke, John; attacked as republican; and principles of government; on powers of Parliament; and equality; quoted by James Otis; on property; Laski on

Louis XV,

Loyalists: associations of; disarmament of; in New Jersey; in Delaware; excluded from election in Pennsylvania; warnings of, against republicanism; on liberty. See also Boucher, Jonathan

Lynch, Thomas

Lyttelton, Lord



McDougall, Alexander

Machiavelli, Niccolo: on recurrence to first principles

McKean, Thomas

Madison, James: on distinction between “republic” and “democracy” ; on state bills of rights; on divergent regional interests; on similarities between state constitutions and U.S. Constitution; on “republican government”; and religious freedoms

Main, Jackson Turner

Majority decisions: and individual rights; and “members of the state”; and right to alter form of government; and civil rights; arbitrariness of principle of; and unicameral legislatures

Manors

Mansfield, Mass.

Marlborough, Mass.

Martin, Josiah

Maryland; committee government criticized in; constitution making in; amending procedure in; property qualifications for voting in; representation in; terms of office in; population of; demands cession of western land claims

Mason, George: draft of Virginia declaration of rights by; on “democracy,”; as slaveholder; on “constituent members,” ; on balanced government; on presidency

Massachusetts: constitution of; charter of; Revolution in; Massachusetts Government Act; provincial congress of; delegates to First Continental Congress; Berkshire County demands constitution; advised by Continental Congress to reorganize government; committee government ended; constitution making in; bill of rights; amending procedure in; assembly asserts fiscal prerogatives; measures to abolish slavery in; right to vote for Indians, blacks, and mulattoes in; property qualifications for voting in; representation in; terms of office in; separation of powers in; governor’s veto in; population of; governor of

Mass meetings

Militia: governor as commander-in-chief of

Mixed government; new form of; contrasted with “absolute” forms of government; contrasted with republican government; John Adams on; and recurrence to first principles; James Otis on; contrasted with “simple” government. See also Balanced government; Limited government

Molesworth, Robert: branded as Commonwealthman

Monarchical government and monarchy: extent of territory of; coronation oath of monarch; and Parliament; Joseph Priestley on; rejected; “the king can do no wrong”; Thomas Paine on; needed to check demagogues; Leopold von Ranke on; five developments towards republican government

Montesquieu, Charles de Secondat, Baron de: on British constitution and liberty; quoted on separation of powers; defines “republic”; and forms of government; reputation of; on liberty; on equality

Morris, Gouverneur: favors new government; on liberty and commerce; on property, on life tenure for senators; on ratification

Mulattoes: denied suffrage



Nationalism: Benjamin Rush on; James Duane on. See also Federalism

Natural law; as basis of inalienable rights; and liberty; and rule of law

Netherlands; separation of state and church in; as unsuitable model; spirit of liberty lost in

New Hampshire: constitution of; end of royal government in; committee of safety; advised by Continental Congress on establishment of new government; constitution making in; property qualifications for voting in; representation in; terms of office in; separation of powers in; population of

New Haven, Conn.

New Jersey: county committees in; constitution making in; amending procedure in; property qualifications for voting in; representation in; terms of office in; separation of powers in; population of

New York City: Sons of Liberty in; British occupation of; Committee of Mechanics demands voice in constitution making

New York (state): royal governor of, withdraws; Revolution in; first provincial congress of; delegates to Continental Congress; county committees in; committee of safety; elections to provincial congress; constitution demanded in; constitution making in; constitution of, as “representative democracy”; declaration of ; property qualifications for voting in; representation in; terms of office in; separation of powers in; “council to revise” of; governor’s veto in; council for appointments in; population of; governor model for president ; and impeachment

Nonresistance, doctrine of

Northampton, Mass.

North Carolina: royal government ended in; independence supported in; constitution making in; Mecklenburg County convention in; property qualifications for voting in; representation in; terms of office in; population of

Northwest Ordinance

Norton, Mass.: on constitution making



Oligarchy

Otis, James: on equality; on representation



Paine, Thomas: on constitution and law as “king”; on founding spirit; warns against anarchy; on cession of western land claims; Common Sense by, contrasted with Thoughts on Government; critique of; on equality; on labor; denies vote to servants; on simplicity; rejects judges’ unlimited tenure

Parliament (British): and monarch; and Bill of Rights (1689); powers of; sovereignty of; colonial members of, considered impractical

Parrington, Vernon Louis: on “pursuit of happiness”

Parsons, Theophilus: on forms of government. See also Essex Result

Parties: clash of, associated with republican government; considered unnecessary; positive view of, ; negative view of

Pendleton, Edmund

Pennsylvania: constitution of; committee of correspondence appointed in; Revolution in; government by committees criticized in; constitution making in; declaration of rights; council of censors; political participation demanded by mechanics in; unicameral legislature of, defended and attacked; abolishes slavery by law; property qualifications for voting in; representation in; terms of office in; public discussion of bills in; reelection rules in; Charter of Privileges (1701); separation of powers in; population of; governor. See also Bills of rights; Unicameral legislature

People: use of term; capricious will of

People the Best Governors, The: on liberty; on representation; on simplicity

Petersham, Mass.

Peterson, William

Pitt, William

Pittsfield, Mass.: new constitution demanded by; on equality; instructions from

Plebiscite: not held on Independence; not held on state constitutions; curbed by desire for order; combined with representation. See also Instructions; Recall

Pocock, J. G. A.: on civic humanism

Poland: mixed government in; loss of liberty in; liberum veto in

Political ideas: and political “mentality” and Articles of Confederation; and Constitutional Convention (1787); and state constitutions; and Declaration of Independence; and conflicting norms; of the rich and of the common people

Popular sovereignty; John Adams on; and May 1776 resolution of Continental Congress; and Declaration of Independence; rejected by loyalists; and constitution making; conflicts with western land claims of states; modified by competing values; and public officers’ accountability to people; G. Usher on; Leopold von Ranke on; and right to change constitution; as criterion of political radicalism; rejected by Jonathan Boucher; and maxim vox populi vox dei

Presidency: and governors; life tenure of . See also Executive; Governors

Press: freedom of; reports by, on legislative proceedings

Price, Richard

Priestley, Joseph

Primogeniture

Principles: versus forms of government; “recurrence to first principles”

Progress, idea of

Property; and popular sovereignty; and social contract; and liberty; James Otis on; Joseph Warren on; and education as factors of inequality; natural right of; and taxation; John Locke on; and lack of feudal tenure in colonies; distribution of; as unifying value; Declaration of Independence on; state constitutions on; and “pursuit of happiness”; maximum holding of; and primogeniture and entail; James Harrington and John Adams on; Justice William Paterson on; and representation by senators

Property qualifications for voting; in election of Massachusetts provincial congresses; in election of Maryland provincial congress; lowering of, rejected in Maryland; waived in vote on Massachusetts constitution; rejected by Massachusetts towns; missing only in Vermont constitution; in England; types of; restrictive effect of; in New Hampshire; in Massachusetts; in Connecticut; in Rhode Island; in New York ; in New Jersey; in Pennsylvania; in Delaware; in Maryland; in Virginia; in North Carolina; in South Carolina; in Georgia; arguments in favor of; arguments against; not prohibited by U.S. Constitution

Public opinion: and public character of legislative proceedings

Puritan Commonwealth (in England): and religious tyranny; and property. See also Commonwealth



Quakers: pacifism and abolitionism of

Quartering Act

Quebec

Quebec Act: Lord Thurlow on



Radicalism; New Left historians’ search for tradition of

Radical Whigs: on parliamentary corruption; on liberty in England; on misuse of power by Parliament; on private property. See also Commonwealthmen

Randolph, Edmund: on “the democracy”

Randolph, Peyton

Ranke, Leopold von

Ratification of constitutions; by popular vote; demanded by New York mechanics; demanded by Massachusetts town meetings; practiced in Massachusetts; limits of

Recall

“Recurrence to fundamental principles”

Regionalism

Religious freedom; Thomas Jefferson on; “rights of conscience”; violated by state constitutions

Representation; towns and counties basic units of; based on variety of units in New York; of large and small states in Continental Congress; and “constituent power”; inequality of, attacked by frontier towns; Thomas Paine on; as characteristic of republic; Leopold von Ranke on; of colonists in Westminster impracticable; to resolve conflicting interests; beginnings of, in colonies; “virtual”; Thomas Whately on; Daniel Dulany on; James Otis on; John Adams on; combined with plebiscitary elements; Alexander Hamilton on; Essex Result on; “equal representation”; corporate principle of; and taxation; and constituencies of representatives and senators; and terms of office; and instructions; and public character of debates; and rotation in office; theories of, in French Revolution; not predetermined by republican ideology

Republic, republican government, and republicanism; and liberalism; definitions of; Prussian minister of state on; limited size of republics; origins of, in America; term avoided by Continental Congress; states free to determine organization of; and illegality of prayers for king; negative connotations of; lack of theoretic justification for; Thomas Paine on; John Adams on; Federalists of 1787 on; and guarantee clause in U.S. Constitution; defined as empire of laws; ten principles of Stoughton, Massachusetts; participation in political process characteristic of; “republican principle of popular supremacy”; G. Usher’s objections to; extremes in; associated with clash of parties; associated with “unmixed” government; and federalism; doctrinaire republicanism. See also Commonwealthmen; Forms of government

Revolutions: defined by Hannah Arendt; succession of, caused by demagogues; to be made superfluous by amending procedure; and dilemma of leaders. See also American Revolution; French Revolution; Glorious Revolution

Rhode Island: charter maintained; governor of, suspended; transition to independence in; constitution demanded by; property qualifications for voting in; representation in; terms of office in; population of

Right to resist

Rights, inalienable

Roberdeau, Daniel

Rodney, Caesar

Rodgers, Daniel

Rome: mixed government of

Rotation in office; and independence of judges; as republican ideal; James Harrington on; to counter demagogues and parties; provided for in state constitutions

Rousseau, Jean Jacques; few adherents of, in America; on sovereignty; and liberty

Roxbury, Mass.

Rush, Benjamin: on Pennsylvania constitution; on imperfections of state constitutions; on forms versus principles; on equality; rejects “simple” form of government; on social structure; on representation of regional interests

Rutledge, Edward

Rutledge, John



Saxon constitution

Schuyler, Philip

Scott, John Morin

Sears, Isaac

Senate and senators; state senators and U.S. senators; U.S. Senate as check against “democracy”; terms of office; as mediators; and executive councils; and small states; and territorial unit . See also Property qualifications for voting; Rotation in office; Unicameral legislatures

Separation of powers; William Blackstone on; and government of colonies; Stoughton, Massachusetts, on; guarantees freedom; equated with government of laws; needed to preserve liberty; and balanced government; and “simple” government; and division of legislature; provided for in state constitutions; role of governors in; and executive councils; in U.S. Constitution; core of liberalism

Septennial Act (1726)

Shaw, Lemuel

Sidney, Algernon: on “pure Democracy”; on liberty and property

Sieyès, Emmanuel Joseph

Simplicity, principle of; advocated by Thomas Paine; rejected by Benjamin Rush; and unicameral legislature

Slaves and slavery: unconstitutional in Vermont; and continental union; and Massachusetts declaration of rights; and liberty; Thomas Jefferson, George Mason, and George Washington owners of; and equality; condemned by James Otis; stop to importation of, called for by Continental Congress; and Declaration of Independence; importation of, outlawed in Virginia; not prohibited by state constitutions; state laws to abolish; opposed by Massachusetts towns; Indians as; and distribution of seats in Continental Congress; confederation threatened by attacks on; Benjamin Franklin on; and “three-fifths” compromise

Smith, Adam

Smith, William: and use of “republican” and “democratical,”

Social contract. See Contract theory

Social structure: effects of, on government; of “deferential society”; and distribution of property; in France; requires bicameral legislature

Sons of Liberty

South Carolina: constitution of; delegates to First Continental Congress appointed; regular government called for in; advised by Continental Congress to establish new government; constitution making in; amending procedure in; property qualifications for voting in; representation in; terms of office in; separation of powers in; population of; governor

Sovereignty: and federal division of power; use of term; and monarchy; and tyranny; in French Revolution; in British empire; Declaration of Independence vague on; state constitutions on; and right to resist government; Jean Jacques Rousseau on; limited by civil rights; and “internal police”. See also Parliament, sovereignty of; Popular sovereignty

Spain

Sparta: mixed government of

Stamp Act crisis

Stӓndestaat

State of nature: Patrick Henry on; asserted by Pittsfield, Massachusetts; as precondition for change of constitution

Stoughton, Mass.

Suffolk Resolves

Suffrage: for adult militia members; denied to Indians, mulattoes, and blacks in Massachusetts; religious qualifications for. See also Elections; Property qualifications for voting

Sunderland, Mass.

Sutton, Mass.

Sweden: loss of liberty inSwitzerland: as unsuitable model; mixed government in; no challenge to monarchical government; liberty in



Taxation: and self-government of colonies; and consent of Parliament; committees shy away from; and consent of the taxed; and representation; and right to vote; not a basis for distribution of assembly seats

Tea Act (1773)

Thornton, Matthew

Thurlow, Lord: on Quebec Act

Tocqueville, Alexis de

Tories. See Loyalists

Town meetings: and ratification of constitutions

Towns: as basic political unit in Revolution

Townshend Acts (1767)

Transylvania

Treaty-making power

Trenchard, John: on liberty

Trial by jury

Triennial Act (1694)

Trumbull, Jonathan

Tryon, William

Tucker, St. George

Turgot, Anne Robert Jacques: criticized by John Adams

Tyranny: and sovereignty; of legislatures



Unicameral legislatures; provincial congresses as; Continental Congress as; demanded in Massachusetts; favored by Samuel Adams; opposed by John Adams; introduced in Pennsylvania; introduced in Georgia; as characteristic of republican government; favored by Thomas Paine; incompatible with government of laws; justified on principle of equality; defended by appeal to common good; defended by Constitutional Society of Philadelphia; arguments in favor of; arguments against; opposed in Federal Convention

Usher, G.



Vermont: constitution of; slavery unconstitutional in; Thomas Young on “constituent power” in; constitution making in; statehood; council of censors; no property qualifications for voting in; representation in

Veto: of governors; proposed by John Adams; liberum veto in Poland

Violence: and end of royal government; and Sons of Liberty

Virginia: constitution of; provincial congress of; committee of correspondence of; representation of counties in; rejects idea of uniform state constitutions; advised by Continental Congress on establishment of new government; martial law in; Indian slaves in; property qualifications for voting in ; senatorial districts in; terms of office in; reelection rules in; separation of powers in; population of; cedes western land claims; governor

Virginia bill of rights: making of; on equality; on property and happiness; on the common good. See also Bills of rights; Mason, George

Virtue; as principle of republican government

Voting. See Suffrage



Ward, Samuel

Warren, James

Warren, Joseph

Warren, Mercy Otis

Washington, George

Weber, Max

Webster, Noah

Webster, Pelatiah

Wentworth, John

Westsylvania

Whately, Thomas: on equality and colonial rule; defends “virtual” representation

Whigs (English): Old Whigs; True Whigs; radical Whigs; majority Whigs, on education and political participation; on property. See also Commonwealthmen

William of Normandy

Williams, Samuel

Wilson, James: on sovereignty of Parliament; plan of 1776 by; and use of “democracy” and “republic”; on equality; and federal government; on proportional representation
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