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Introduction

In May 2024, the New York Times reported that a strange flag had flown over the home of Justice Samuel Alito.

Alito was appointed to the Supreme Court in 2006 by President George W. Bush, a Republican. Fifteen years later, in January 2021, rioters stormed the U.S. Capitol to protest the 2020 presidential election that the Republican candidate Donald Trump lost. A few days after the January 6 riot, the Alitos raised an upside-down American flag. Inverted flags had long symbolized a nation in distress, but had more recently become associated with the Stop the Steal movement, which aimed to overturn the 2020 presidential election.1

But fear not, America—Justice Alito insisted he “had no involvement in the flying of the flag.”2 (LOL.) Alito said it was his wife’s doing: Mrs. Alito is apparently “fond of flying flags” and “has the legal right to use the[ir] property as she sees fit.”3 (Sam Alito, the author of the 2022 opinion overruling Roe v. Wade and women’s right to choose, thinks that [some] women can have [some] rights!) The Times later reported that another of the Alitos’ homes had displayed another flag associated with January 6—AN APPEAL TO HEAVEN flag, in the summer of 2023.4

When the flag stories became public in spring 2024, the Supreme Court was deliberating over two cases related to the January 6 insurrection. One addressed whether rank-and-file participants could be convicted of obstructing an official proceeding—Congress’s certification of the votes; the other concerned whether Trump, as a former president, was immune from criminal prosecution for his role in trying to overturn the result of the election.5

In both cases, the Court, with Justice Alito in the majority, sided with the wannabe coup-doers.

The Court had elected to draw out the immunity case such that Trump was all but guaranteed not to face a trial on the election interference charges before the country voted in the 2024 presidential election. In the same period, the Court had also issued a decision holding that Trump could appear on the ballot in the 2024 presidential election notwithstanding his role in the Stop the Steal movement and January 6. Other courts, by contrast, had concluded that the Fourteenth Amendment barred Trump from holding office under the provision that disqualifies people who, after having taken an oath to the United States, “engaged in insurrection or rebellion against the same.”6 All of the Supreme Court’s January 6–related interventions cleared the way for Trump to run for president again and to ultimately be reelected.

As this suggests, the Supreme Court is extremely powerful. It is also poorly understood. The combination makes the Court pretty dangerous. It’s easier for the Court to get away with, say, letting aspiring insurrectionists off the hook if people aren’t paying attention, or if people think they must have misunderstood what is happening because it couldn’t possibly be that ridiculous.

Except… it is that ridiculous. The Supreme Court is running on conservative grievance, fringe theories, and bad vibes. A majority of the justices (the ones appointed by Republican presidents) are convinced that Republicans are being treated unfairly by the increasingly diverse society that no longer shares their views. And as their party demands more and more to make up for this supposed travesty (more political power, more societal support, more, more, and more), the Republican justices are more than happy to give that to them.

The conservative grievance mindset is as bizarre as it sounds: it insists conservatives are being victimized because they are conservatives. In the words of Virginia (Ginni) Thomas (the wife of Justice Clarence Thomas, George H. W. Bush’s second Supreme Court nominee, appointed in 1991), “Conservatives and Republicans are tired of being the oppressed minority.”7

Or take the words from an actual 2015 opinion of some actual Republican Supreme Court justices. These guys said allowing gay people to get married “facilitates the marginalization of the many Americans who have traditional ideas” about marriage and even “recall[s] the harsh treatment of gays and lesbians in the past.”8 According to this grievance-fueled fever dream, allowing gay people to get married is just like prohibiting gay people from getting married. Allowing gay people to get married is mean to the people who don’t want gay people to be able to get married, just like prohibiting gay people from getting married was mean to the gay people who wanted to get married. Think about it for a minute….

Wait, huh?

The country has changed over the last several decades, with more diverse demographics and more inclusive median political views. These changes trend against the Republican Party’s views on feminism (or as some Republicans like to call it, the “childless cat ladies”),9 race (“Oh my God, Karen, you can’t just ask people why they’re white!”), democracy (which some Republicans think is overrated, and maybe unconstitutional), corporate power (which some Republicans think should be virtually unlimited), government itself (which some Republicans think shouldn’t exist), and more. Republicans have come to believe the dwindling support for their increasingly fringe views wrongs them. Yet even though they represent a minority of the country, Republicans remain more politically powerful than ever.

At a rally a month after the 2020 presidential election that Donald Trump legitimately lost, Trump told the attendees, “We’re all victims. Everybody here.”10 Democracy itself is now unfair.

Since the early 2000s (with roots older than that), the Supreme Court has translated conservative grievance and other bad vibes into bad law. The Republican-appointed justices reason in the register of pretty spiteful party talking points. And where sources conventionally associated with law point in one direction, the justices just go in the other—where their innermost feelings or the atmosphere at their conservative billionaire-funded dinner parties pulls them. The result? Opinions that read like Republican fan fiction: a mishmash of law, vibes, fantasy, facts, and “alternative facts” (Trump campaign manager Kellyanne Conway’s infamous term for false facts).11

This shady law has escaped notice because the Supreme Court’s politics look different, and sound different, from the politics of elected officials, and the country hasn’t quite figured out how to crack the justices’ shell game. Jargon-heavy rules and interpretive methods (textualism! originalism! semantic canons!) seem to suggest “Well, you normies just don’t understand, so leave it to us law wizards.” But there is a ton of overlap between politics and courts’ jurisprudence—their ideas about what law is and how to interpret it. Take a jurisprudential method that is about restoring things to the way they were (originalism). That method can advance a political project because of the way things used to be—there were more rigid racial and sexual hierarchies and (white) men were entitled to all the power. Or take an interpretive theory that places a thumb on the scale against corporate regulation (the major questions doctrine) that overlaps with the Republican Party’s (loose) political philosophy of limited government and its political preference for less industry regulation.

So if you find yourself thinking that something is off and the aspiring emperors have no clothes, you’re probably right. It is a little too coincidental that at the very moment Republicans gained a supermajority on the Supreme Court in 2020, the Court suddenly realized that the Constitution required the country to adopt the Republican Party’s platform on abortion, voting rights, industry regulation, campaign finance, and a bunch of other stuff, too.

Part of what feels off is the gross mismatch between how unpopular Republicans’ views are and the extent of political power they hold. Even as Republican positions appeal to less and less of the country, the party yelling about cat ladies, talking about “the purpose of the postmenopausal female,” and denying climate change obtained a supermajority on the Court.12 How have the inmates taken over the asylum? The short answer is the politics of minority rule.

The Constitution divided the country into units, the states, which allows for minority rule. That risk has been exacerbated because of the trends toward more people living in a smaller number of states and more Republican-leaning constituencies remaining in a greater number of states. Under the Electoral College’s winner-take-all system, the candidate who loses a majority of voters but wins a majority of states becomes president. In the Senate, a state with one person has the same number of senators as a state with a million people. So if senators representing 49 states, all with one person in them, voted one way, while senators representing one state with 1,000,000 people voted the other way, the senators representing 49 out of 1,000,049 people would prevail.

The Court was already susceptible to minority rule because the justices are appointed, rather than elected, and can’t be voted out of office (save for impeachment). It morphed into something like fringe-minority rule as both the presidency and the Senate increasingly came to reflect minority rule. Donald Trump, who hosted a game show before becoming president and was subsequently convicted of multiple felonies, received about 46 percent of the popular vote in 2016 and appointed three justices to the Court during his first term.13 Because of the Senate’s system of representation, his appointee Amy Coney Barrett was confirmed by senators who represented less than a majority of Americans (48 percent); so were his appointees Neil Gorsuch (45 percent) and Brett Kavanaugh (44 percent).14 President George H. W. Bush’s Supreme Court appointee Clarence Thomas was also confirmed by senators who represented less than 50 percent of the people in the country.15 Trump was reelected in 2024 after winning the popular vote (but less than 50 percent of the total votes). In the same election cycle, Republicans won control of the Senate even though Democratic candidates won more total votes and even though Democrats will represent more people nationwide. As a result, Republicans are once again in a position to pull off judicial confirmations that lack support from a national majority.16

A Court that is increasingly insulated from majority will and democratic politics is more susceptible to the fringe positions of a narrow segment of the country. A majority of Republican justices overruled Roe v. Wade in 2022 and allowed states to ban abortion even though an overwhelming majority of the country thinks abortion should be legal.17 Back in 1991, Chief Justice Warren Burger, who was appointed to the Court by President Richard Nixon, said the idea that the Second Amendment protects an individual right to carry firearms was “one of the greatest frauds, I repeat, frauds perpetrated on the American public.”18 Just over fifteen years later, in 2008, a majority of Republican justices embraced that fraud and then expanded it in 2022.19 Also in 2022, Justice Samuel Alito flirted with anti-vaxxer nonsense in a case about testing or vaccination requirements in the midst of the COVID-19 pandemic. Alito first claimed, “I’m not saying the vaccines are unsafe,” before he proceeded to suggest… exactly that. He mused, “Is it not the case… that some people who are vaccinated… will suffer adverse consequences? Is that not true of these vaccines?” When the federal government lawyer attempted to say “there is far, far greater risk from being unvaccinated” and “there would be no basis to think that these FDA-approved and authorized vaccines are not safe and effective,” Alito threw a temper tantrum about being called out. “I’m not making that point. I’m not making that point. I’m not making that point,” he said petulantly.20

Political polarization has also facilitated the Court’s drift to the far right fringe where COVID vaccines cause a woke-mind virus and drag queens hand out abortions like candy at the Democratic National Convention. (The vaccines don’t actually do that and neither do drag queens.) Polarization makes it more likely that Supreme Court justices will care about the feelings of only a segment of the country—their ideological counterparts—rather than the feelings of the entire country. Republican justices care about the approval of Republican media, Republican commentators, and Republican academics, which is turning the law into a perpetual Republican primary where the only views that matter are those of Republicans. Polarization doesn’t mean Republican appointees always vote with one another or never vote with Democratic appointees. Sometimes the Republicans in Congress don’t vote with one another, and sometimes the Republican candidates in a presidential primary don’t agree with one another. That doesn’t mean they’re not Republicans, or that they don’t vote together in important and predictable ways. As Justice Elena Kagan, who was appointed to the Court by President Barack Obama in 2010, acknowledged, “To be completely honest it has to be said that some of the more important cases do fall along pretty predictable lines,” and she rattled off decisions on abortion, climate change, and LGBT rights, among other issues.21 Even though the Democratic appointees are voting together on these issues, they weren’t installed by a political minority. They’re also not forcing the fringe views of a narrow segment of the country onto everyone else. They’re not in the business of regularly allowing politicians to outsmart democracy or block people from voting; nor are they engaged in a project of dismantling the civil rights of historically marginalized groups. Oh, and they haven’t used a misleading ellipsis to strike down a federal law. And so on.

The Republican justices would have you believe that nothing is amiss, and that when they put on those fancy black robes, they ascend to some higher, apolitical plane. In wide-ranging remarks that included what is effectively a stump speech against government regulation, Justice Neil Gorsuch said, “As I judge, I see, too, that donning a black robe means something,” namely “the ‘cold neutrality of an impartial judge.’ ”22

That’s about as convincing as the Wall Street Journal op-ed written by then-judge Brett Kavanaugh, Trump’s second Supreme Court nominee, which was entitled “I Am an Independent, Impartial Judge.”23 The piece ran after Kavanaugh was accused of sexual assault and screamed, cried, and ranted during his confirmation hearing. (Kavanaugh denied the allegations.) He angrily asked Democratic senator Amy Klobuchar if she had a drinking problem and went on a tirade about how the allegations were “a calculated and orchestrated political hit” and “revenge on behalf of the Clintons.”24 (Kavanaugh had worked with independent counsel Kenneth Starr to investigate the Clintons.) “What goes around comes around,” he warned.25 Kavanaugh’s op-ed a few days later read, “Yes, I was emotional last Thursday. I hope everyone can understand….”26

The justices are not pulling Jedi mind tricks that people simply do not and cannot understand. It’s not like these guys (and Amy) are among the Nine Greatest Legal Minds in the Country.TM Heck, some of them are just nepo babies. Gorsuch went to a fancy prep school in Washington, DC (the same prep school Kavanaugh went to, coincidentally), while his mother was an official in the Reagan administration.27 For those who think elite credentials are meaningful, Gorsuch graduated cum laude from law school (not summa, not magna, but cum laude, which would now signify that he just managed to crack the 50 percent mark in his class).28 Gorsuch was not elected to the Law Review, though he was on the flagship journal of the Federalist Society.29 And it’s not just Gorsuch. As Washington Post columnist Ruth Marcus wrote in her 2019 book Supreme Ambition, a law school professor recommended Kavanaugh for a clerkship with a federal judge because the professor remembered him from intramural basketball.30

These are exactly the kind of people you might expect to be appointed under a rigged system that is controlled by some out-of-touch weirdos. The minority-ruling party that gave the justices their jobs is currently gripped by some kind of antidemocratic fever dream, unconcerned with things such as law, facts, and the will of the American people. And the Court is going along with it. The Republican justices are fashioning the law based on the sentiments, political views, and general zeitgeist of a party that has become ensconced in conservative grievance and hell-bent on minority rule. That’s what it means for the Supreme Court to run on vibes rather than (just) law.



A Supreme Court that’s “no law, just vibes,” even if it is only in big, politically salient cases, could lay waste to just about anything that matters. As Don Corleone said in The Godfather, “A lawyer with his briefcase can steal more than a hundred men with guns.”31 Do you like having health care and health insurance? There are a seemingly endless array of lawsuits about how the Affordable Care Act supposedly unfairly victimizes the business owners who don’t want certain people (women and LGBT people) to have certain kinds of health care.32 How about clean air—is that important to you? Once the Court gained a supermajority of Republican justices, it has regularly been gutting efforts to address pollution in part because climate regulations give Republicans a big ick. The Court’s decisions have forced women to bleed out in hair salons and beg for medical care that could save their lives because Republicans have really big feelings about reproductive freedom.33 Their decisions have already allowed states to enforce laws that have killed women (according to a state’s maternal mortality review committee or independent analyses).34

The Court has the power to strike down federal laws that the Court thinks are unconstitutional, and because the Constitution was adopted in the 1700s and amended several times in the 1800s, the justices have a bunch of weapons to implement the Republican Party’s revanchist agenda. The justices don’t even limit themselves to striking down laws based on the words in the Constitution. In 1997, the Court invalidated a federal gun control measure after conceding, “There is no constitutional text speaking to this precise question,”35 and in 1996, it struck down another federal law because “we have understood the [Constitution] to stand not so much for what it says.”36 Even putting aside the Court’s power to invalidate laws, the Court’s power to interpret laws, i.e., to say what federal laws other than the Constitution mean, is a bigger deal than most people realize.

The stakes for the country are huge. Imagine a world where the word diversity is illegal. (That’s not a joke; one Trump nominee has suggested “that the use of the term ‘diversity’ may be evidence of… discriminatory intent.”)37 A stratosphere where judges quote conservative podcaster Ben Shapiro’s 2014 book, How to Debate Leftists and Destroy Them, and justices appear on his podcast. (That’s also, apparently, a thing.)38 A planet where a justice takes ten minutes to look over a ninety-eight-page opinion that does away with women’s rights to reproductive freedom and says, sounds great to me! (Yep, that happened, too: according to the New York Times, ten minutes after Justice Alito circulated his draft opinion overruling Roe v. Wade, Justice Gorsuch said he agreed with the opinion and had no edits.)39 A galaxy where, after stopping a state from counting votes and thereby ensuring that a Republican would become president, a Republican-appointed Supreme Court justice tells the country to just “get over it.” (On CBS’s 60 Minutes, no less.)40

We are living in that world and the conservative grievance industrial complex has shown no signs of slowing down. If anything, it has picked up steam and the justices may be emboldened. After all, in the first presidential election after the Republican justices overruled Roe, the justices and the party that appointed them paid no political price for the wildly unpopular, catastrophic decision to end the constitutional protections for abortion. Instead, the Republican candidate for president, who had appointed three of the justices who overruled Roe, was re-elected president after the Republican justices cleared the path for his candidacy. Republicans also gained control of the Senate. The justices therefore may feel as though they will face no political pushback for embracing fringe positions that upend society and government as we know it. They might be right: thus far, the only person who has faced any consequences for the Alito flag debacle is… a federal judge who had publicly criticized Alito.41



This is a big-picture book, which means that some things will get flattened and others left out. Sometimes that is necessary to illuminate the big picture and avoid normalizing what is happening. The Supreme Court is repeatedly elevating the feelings, sentiments, and political views of the Republican Party. The Republican justices are churning out different jurisprudential theories and doctrines that ignore the views of people who, for the most part, are not part of the modern Republican coalition. Sometimes the sore winners on the Court are fashioning legal rules that pretty much stick it to those groups as well.

The Republican-appointed justices seem to think that the real victims of discrimination today are the Republicans, who no longer enjoy the kind of outsize influence, political power, and social standing they once did. They think that Republicans are supposed to be the big men on campus for all time. One of those big men on campus, Brett Kavanaugh, along with his fellow Federalist Society fraternity brothers (and Amy), seem to want to make sure they always will be. And when the justices invent stories about how Republicans are the ones being harmed today, they cause real harm to real people.

Each of the five chapters here will show how conservative grievance, fringe theories, and bad vibes have made their way into different areas of the law. Each chapter discusses some history and political context that sheds light on the feeling(s) shaping the law—the grievances that underlie a lot of what followed and the origin story behind what the justices are channeling in their opinions today. Some of the history offers a decryption key that unlocks the meaning of some law, doctrine, or legalese. Sometimes it clarifies what is happening now and what might play out in the future.

Courts made room for vibes, and law itself can sometimes do so as well. Some of this happened through judicial appointments, but personnel and personalities are just part of the story. Politics and political culture also helped make the Court: politics centered the Court as an organizing point for movements and the Court shaped the political system. The Court provided a building block for causes and solidified some groups’ power while undermining that of others. History and politics help explain how the Court came to be, and how deep the problem is; this is not simply a product of the Trump years or Trump’s judicial appointments.

Justice Amy Coney Barrett urged people who disagree with the Court’s decisions to “read the opinion[s].”42 This book does some of that—it walks through opinions to help read them for filth. (As RuPaul says, “The library is open,” and it’s well past time to drag the Court.)43 The politics and grievances are sometimes right there in the Court’s reasoning, and some history and political context can make that even clearer.

We need to understand the Court—what it is, what it’s doing, and how. To see how the Court’s fondness for conservative grievance, fringe theories, and bad vibes is pushing it to be…

Lawless.





ONE The Ken-Surrection of the Courts

Mayron Michelle Hollis unexpectedly became pregnant shortly after giving birth to her fourth child. Her pregnancy was ectopic: the embryo had implanted outside her uterus (in Hollis’s case, on the scar from her recent cesarean section). Ectopic pregnancies are dangerous because a rupture of the placenta can rip open major organs that are attached to the placenta (in Hollis’s case, her bladder). Doctors and the Society for Maternal-Fetal Medicine therefore recommend an abortion.1

Hollis was only ten weeks pregnant, but this was August 2022, two months after the Supreme Court overruled Roe v. Wade, the case that recognized a constitutional right to decide to have an abortion. And Hollis lived in Tennessee, where a restrictive abortion ban went into effect just days before Hollis learned she was pregnant. So the hospital told Hollis it could not provide her an abortion.2

Over the next few months, Hollis developed many of the complications associated with ectopic pregnancies. At almost twenty-six weeks pregnant, she bled so much she almost passed out and her blood pooled on the floor around her. Shortly after, doctors delivered Hollis’s daughter via emergency C-section. But one day after leaving the hospital, Hollis returned with such extensive bleeding that she received an emergency hysterectomy, which means she will not bear children again. “I didn’t want the hysterectomy,” she said. But “that was the only way that they could stop the bleeding.”3

Earlier that summer, when the Supreme Court overruled Roe v. Wade in Dobbs v. Jackson Women’s Health Organization, the dissenters, Justices Stephen Breyer, Sonia Sotomayor, and Elena Kagan, warned that “one result of today’s decision is certain: the curtailment of women’s rights, and of their status as free and equal citizens.” The dissenters, all of whom were appointed by Democratic presidents, explained that constitutional protections for abortion had secured “the ability of women to participate equally in this Nation’s economic,” “social,” and political “life.”4

The Supreme Court’s decision to eliminate a woman’s right to reproductive freedom was a Ken-surrection—a move to restore a patriarchy where men are on top.5 Overruling Roe was just the opening salvo in this fight, and it was not (just) happening in Barbie Land. (In Greta Gerwig’s 2023 film, Barbie, Ken returns from the real world, where men run everything, and conspires with the other Kens to launch a Ken-surrection to remake the feminist utopia of Barbie Land into a patriarchy.)

The decision overruling Roe illustrates how the Supreme Court can make constitutional law worse through a cycle that merges feelings and politics with courts and law. The feeling behind the process that produced Dobbs was patriarchy—that’s the vibe of the Court’s most recent decisions. Republicans turned assorted feelings about feminism and gender roles into a political strategy, and Republican justices channeled the big feelings about feminism and women’s sexual liberation through a jurisprudential method known as originalism to launch the Ken-surrection.


THE FEELINGS, POLITICS, AND LAW OF THE KENS

The origin story behind the demise of Roe goes back to America’s history and tradition of patriarchy—a commitment to gender roles that ran so deep, it contributed to a backlash against feminism. A political strategy capitalized on the resistance to women’s rights and found its way into the courts and the law as well.

Because the original Constitution did not say anything about sex or gender, at least in so many words, America’s hopes and dreams for sex equality were funneled into two provisions of the Fourteenth Amendment. The amendment was ratified in 1868 during Reconstruction, a movement for Black civil rights after the Civil War. Its provisions include the equal protection clause, which says, “No state shall… deny to any person within its jurisdiction the equal protection of the laws,” and the due process clause, which says, “Nor shall any state deprive any person of life, liberty, or property, without due process of law.”6

The Fourteenth Amendment was enacted while the country was still in the grips of the patriarchy, a system that did not recognize women as real people with full rights. Women didn’t have the constitutional right to vote, and laws at the time reflected the regime known as coverture, which established a presumption that married women did not have separate legal identities from their husband. That meant married women might not be able to enter contracts (unless their husband approved) or raise certain legal claims against their husband. Plus, because the home was really a man’s castle (emphasis on man), laws did not punish husbands for committing various crimes against their wife; home was man’s dominion.7

The Justices were not immune to the feelings that undergirded the patriarchy. So in 1875, after the Fourteenth Amendment had guaranteed “equal protection” to people, which (you would think) includes women, the Court said that states could continue to bar women from voting.8 The Court also allowed states to prohibit women from being lawyers. One justice summed things up by declaring it is just “nature” that “the female sex” is “evidently unfit” for “many of the occupations of civil life.” The very existence of “the family institution,” the justice continued, “is repugnant to the idea of a woman adopting a distinct and independent career.”9

So the country had a patriarchy problem that persisted well after constitutional amendments sought to make the country more equal.

In 1920, after decades of organizing and movements that secured women’s rights at the state and local level, the Nineteenth Amendment was added to the Constitution. The amendment says “the right of citizens… to vote shall not be denied or abridged… on account of sex.”10

However, there still remained some pretty big feelings about women’s proper role in society, and, once again, the Supreme Court seemed to share those feelings. Even after the Nineteenth Amendment became law, the Court continued to allow states to treat men and women differently with respect to voting (and other things, too). In 1937, the Court upheld what was essentially a poll tax on women—a law that imposed a tax on all men, but only on those women who chose to vote. The Court said the law was constitutional because women were busy serving as baby makers and bearing the burdens associated with “the preservation of the race.”11 A decade later, in 1948, the Court told states they could prohibit women from working as bartenders. The conclusion was so obvious, the Court declared that, “to state the question… is in effect to answer it.”12 Patriarchy was the vibe, and vibes helped shape the law. In many places, marital rape and domestic violence were not crimes, and laws criminalizing marital rape and domestic violence were not seriously or consistently enforced.13 Well into the 1900s, women could not participate fully in public life. In the 1960s and ’70s, airlines offered men’s-only business flights (since the only businessmen were, you know, men); restaurants offered men’s-only happy hours and lunches (again because the only businessmen were, you know, men); and women couldn’t open credit cards in their own names (because reasons).14 And behind all of this explicit sex discrimination was an entire de facto system of gender segregation.

The feminist writer Betty Friedan wrote that, in the aftermath of the Second World War, during which unprecedented numbers of women entered the workforce and other civic institutions, women asked themselves, “Is this it?”15 And they decided that, no, it wasn’t. Women (or at least some women) wanted to be full and equal citizens and enjoy all the rights men had. To secure those rights, feminists pushed for the Equal Rights Amendment (ERA), which explicitly prohibits all government discrimination on the basis of sex, not just in voting. The text of the ERA provides that “equality of rights under the law shall not be denied or abridged by the United States or by any state on account of sex.” The amendment passed Congress in 1972, which meant the states then had to choose whether to ratify it.16

The ERA and the ideas behind it, including the notion that women could do all the things previously reserved for men, weirded out some men (specifically, the Kens). A young lawyer who worked in the Richard Nixon administration wrote a memo offering various objections to the ERA. That lawyer’s name was William H. Rehnquist (yep, the same William H. Rehnquist who would later become chief justice of the United States). Rehnquist blasted the ERA’s “overtones of dislike and distaste for the traditional difference between men and women in the family unit.” Echoing the Supreme Court justice who insisted that “the family institution is repugnant to the idea of a woman adopting a distinct and independent career,” Rehnquist warned that outlawing sex discrimination would cause “the eventual elimination” and “dissolution of the family.”17

In a weird way, Rehnquist had a point. Including women in the economic, social, and political life of the country would require changes, and maybe even a lot of them. Including women in the workforce would mean revisiting things such as parental-leave policies and stubborn sex stereotypes related to work and family. Plus, the whole idea that women should have control of their lives, careers, education, and dreams would probably mean that women should have control of their fertility and reproductive decision-making. As 350 legal professionals who had obtained abortions explained in an amicus brief (a brief filed by people who are not parties to a case), the “ability to control their reproductive lives” allowed them “to realize their personal and/or professional goals.” Signatories to the brief described how “abortion allowed me to live my life according to my plans, to complete my law degree, and to end a relationship with someone who was not the person I wanted to marry or co-parent with.” “At age 18… I wasn’t ready to follow in the footsteps of my mother, my grandmother, and my great-grandmother—all of whom became pregnant before the age of 18, and none of whom graduated from high school.”18

These arguments resonated with a Court that reflected a society that was coming around to the idea that women should have rights, too. So in 1973, in the midst of the ascendant feminist movement, the Court decided Roe v. Wade, a 7–2 opinion holding that the Constitution protects the right to decide whether to carry a pregnancy to term, subject to reasonable conditions. The justices in dissent were Byron White and William Rehnquist (yep, that one), whom President Nixon had appointed to the Court in 1971.19

The Court was actually in the midst of deciding a bunch of cases about whether sex discrimination was unconstitutional. It ultimately concluded that laws discriminating on the basis of sex should be viewed skeptically because they likely denied people equal protection of the laws, and it struck down laws that disqualified women from holding various positions.20 The justices reasoned that sex discrimination is often “rationalized by an attitude of ‘romantic paternalism’ ” that “in practical effect, put women, not on a pedestal, but in a cage.”21 Rehnquist found himself in dissent, insisting that laws that differentiated between people on the basis of sex were mostly fine.22

To social conservatives, it seemed as if the women had gone wild. The feminist movement and civil rights revolution were ushering in social, economic, and political changes that frightened people who were more comfortable living in a world with clearer gender hierarchies and more rigid gender roles. In their eyes, America looked like it was about to be overrun by a bunch of Weird Barbies who didn’t dress for the male gaze, wore guerrilla fatigues, and wanted to take over the entire country.

These feelings found a voice in a political movement. In the 2016 presidential election cycle, Republicans insisted that it was economic anxiety that drove voters to support their presidential candidate, Donald Trump, who had launched his political career by questioning the citizenship of the first Black president and opened his 2016 presidential campaign by calling Mexicans “bad hombres,” criminals, and rapists.23 During the 1960s, 1970s, and 1980s, Republicans pursued a political strategy that sought to appeal to what Republicans labeled voters’ abortion anxiety, even though the feelings were really more of a latent discomfort with women’s rights and feminism more generally.

The men at the helm of the Republican Party saw attacks on feminism and feminists as a way to secure political support among a demographic that was newly up for grabs amid an ongoing realignment between the two major political parties—religious Catholic and evangelical voters. One of Richard Nixon’s political strategists encouraged the Republican Party to court religious Catholic voters alongside white Southern conservatives.24 Another adviser, Pat Buchanan, argued that abortion was a way to do this.25 So in 1971, Nixon directed the Department of Defense to revoke regulations that permitted military hospitals to perform some abortions. His own administration had implemented the regulations the year before.26

This strategy did not reflect that abortion was particularly divisive at the time. When Roe was decided, Republican and Democratic voters did not differ that much in their views about abortion. The largest evangelical denomination, the Southern Baptist Convention, supported abortion, and polling suggests that only one in five Catholic voters supported bans on abortion.27 So Republicans made abortion into a wedge issue. Legal scholars Reva Siegel and Linda Greenhouse have shown how Republicans used abortion rights to symbolize something bigger: abortion stood for feminism and feminists, and the Nixon administration (and later the Republican Party) wanted to distance itself from that craziness.28

The political strategy capitalized on the ongoing backlash to feminism and women’s rights. A leading organizer against the Equal Rights Amendment, Phyllis Schlafly, urged the country to reject the ERA on the ground that “women’s lib is a total assault on the role of the American woman as wife and mother and on the family as the basic unit of society.” Schlafly said that feminism sought “to make wives and mothers unhappy” and accused feminists of “promoting free sex instead of marriage”; “day-care centers for babies instead of homes”; and “abortions instead of families.”29

In the 1970s and ’80s, Ronald Reagan and the Republican Party incorporated these feelings into a political strategy.30 They came up with language to describe their anti-women’s-liberation platform—a promise to restore “traditional family values.” As governor of California in 1967, Reagan had signed a law that legalized abortion, but by 1980, he ran for president on a platform that promised the “appointment of judges at all levels of the judiciary who respect traditional family values and the sanctity of innocent human life.”31 The Republican Party sought to appeal to evangelical voters who opposed the ERA, including the Reverend Jerry Falwell. Falwell helped launch the Moral Majority, a political action group that sought to elect Republicans in order to promote traditionalist policies.32 Attacking abortion rights was one piece of a strategy that also promised government support for private religious schools, some of which still engaged in segregation, as well as government support for school prayer.33

All of this led to an affinity between conservative religious voters, especially white evangelical voters, and the Republican Party.34 But the politics of gender hierarchy didn’t exactly win over the ladies—except for some ladies named Phyllis (Schlafly) and Amy (future justice Barrett). While the Republican Party won over evangelical voters in the 1980s, they also lost women voters as women began to consistently prefer Democratic presidential candidates.35 What a surprise—it turns out (many) women aren’t super into the idea that their full and equal citizenship is overrated. Polling by a group aligned with Republicans found that, in 2023, 71 percent of suburban women opposed eliminating constitutional protections for abortion rights.36 By 2020, a Republican-appointed federal judge candidly observed, “I’m not seeing a lot of women who would be drawn to the current Republican Party.”37

The gender gap wasn’t lost on Republicans. Nixon staffers acknowledged they had a “woman problem.”38 The first woman to serve on the Supreme Court, Justice Sandra Day O’Connor, recalled how Reagan promised to appoint a woman to the Court to shore up Republicans’ support among women voters. Reagan later appointed her.39

Republicans initially seemed almost surprised that women fled their party as it embraced “traditional family values,” and they struggled with how to respond (without having to embrace women’s rights, of course). But at some point, a fair number of Republicans started to view losing women as the inevitable and acceptable cost of their political strategy and just leaned into male grievance politics. In 2021, then Republican Senate candidate and future vice president JD Vance derided Democrats as “a bunch of childless cat ladies who are miserable.”40 When his remarks surfaced during the 2024 presidential campaign, Vance said, “Obviously it was a sarcastic comment. I’ve got nothing against cats.”41 (But how about… women?) That same year, Republican congressional representative and future Republican nominee for attorney general Matt Gaetz told the press, “For every Karen we lose, there’s a Julio and a Jamal ready to sign up for the MAGA movement.”42 Basically, as Taylor Swift wrote, also in 2024, “All the wine moms are still holdin’ out, but fuck ’em.”43

Other Republicans took it even further. In 2020, the Republican candidate for lieutenant governor of North Carolina, Mark Robinson, said, “I absolutely want to go back to the America where women couldn’t vote because that was when the Republican Party had a better reputation.”44 If women don’t vote the right (Republican) way, they apparently shouldn’t be able to vote at all. In 2024, Republicans decided to nominate Robinson (who had been elected lieutenant governor) to be their candidate for governor of North Carolina. (He lost.)

The politics of male grievance found a home in the law via a jurisprudential method that came to be known as originalism. Jurisprudential theories or interpretive methods (or jurisprudential methods or interpretive theories) just mean theories about how to interpret the law. Jurisprudential theories such as originalism, which frame legal discussions in terms that seem more abstract or technical, may generate an impression that law is totally different from politics or ideology. Some people even use the existence of theories such as originalism to maintain that law is hermetically sealed off from politics and ideology. The origins of originalism complicate that view: the Republican Party coalesced around originalism and cultivated it as a way to restore some of what it felt had been lost, which included the patriarchy.

Originalism refers to the notion that the Constitution means today what it meant to the drafters and ratifiers when the Constitution was adopted. It means that no matter what has changed or how much things have changed, the structure of our government and constitutional law must remain the same.45 Originalists maintain that laws mean what they meant when the laws were enacted—unless the laws are formally changed, such as by constitutional amendment. Yet the formal process to amend the Constitution is quite difficult because Article V requires three-quarters of the states to approve an amendment.

The concept of originalism took off in the 1980s, and it offered different things to different people. For those who knew in their heart of hearts that Roe was wrong, originalism offered a way to explain why. When the Federalist Society was formed at elite law schools such as Yale and Harvard in 1982, students and professors in the organization reported feeling out of place in law schools championing recent progressive Supreme Court decisions (including ones that granted rights to women, racial minorities, and criminal defendants).46 Originalism provided a way of restraining the kind of lawless judicial discretion (some might say vibes) they saw in those cases.

To others, originalism offered a way of advancing an ideological agenda. Just on its own terms, originalism lends itself to that end since a key premise of originalism is that the Supreme Court has erred by departing from some righteous past that must be restored. Originalism is a way of turning back change, and by declaring that the Constitution means what it meant when it was ratified, originalism directs decision-makers to a time when the country was less democratic and inclusive. Originalism requires the content of our fundamental laws, including what rights we have, and what the government can and can’t do, to be determined by a group of people who were probably more sympathetic than the modern (women-inclusive) electorate to Republicans’ platform of gender traditionalism—the white men (Kens) who drafted and ratified the original Constitution and all of the amendments in the 1700s and 1800s. Ladies and gentlemen (but mostly for the gentlemen, because patriarchy)… originalism!

The originalist ideology had appeared before the 1980s, in the wake of the Supreme Court’s 1954 decision in Brown v. Board of Education, which invalidated segregation in public schools. Critics of Brown argued the Court had gone astray by departing from the original intent of the people who adopted the Fourteenth Amendment—the people who continued to operate segregated schools.47 Yes, Republicans glommed onto the interpretive method that had been trotted out to resist desegregation.

Originalism had a natural symbiosis with a Republican Party that was looking to restore certain traditions such as gender roles related to the family. To this day, originalism fits the Republican Party’s political project: it kind of parrots the party’s 2016 slogan “Make America great again,” which, like originalism, promises a return to the way things were.48

Originalism can be both a methodology and an ideology and it was. Lawyers in the Reagan administration began tying the president’s political agenda of restoring traditional family values with the Federalist Society’s ideas about how the Constitution should be interpreted—according to the document’s original meaning. But the Republican Party needed to get the relevant people (conservative, religious voters) to understand what it was promising (a challenge to women’s rights and feminism) when it invoked originalism. So they made it clear. In 1985, President Reagan’s attorney general Ed Meese gave his first speech on originalism to the American Bar Association. At the time, there wasn’t a parallel, well-funded, self-contained conservative universe for him to speak to. So in front of the entire ABA, Reagan’s attorney general said that a “jurisprudence of original intention” was the way to challenge “the radical egalitarianism and expansive civil libertarianism of the Warren Court.”49 (The Warren Court refers to the Supreme Court when it was led by Chief Justice Earl Warren, from 1953 to 1969, an unusually progressive period in the Court’s history.) Part of the Warren Court’s “radical egalitarianism and expansive civil libertarianism” was a 1965 decision recognizing a constitutional right to contraception, which the Court later relied on in Roe v. Wade to recognize a constitutional right to decide to have an abortion. As the principal deputy solicitor general in the Reagan administration later explained, the “original intent idea was aimed squarely at things that the Warren Court… had done.”50

For the people in the back of the room who didn’t quite get the message, several months later Attorney General Meese said to the Federalist Society that “a jurisprudence of original intention” was the way to attack Supreme Court decisions that protect rights not explicitly mentioned in the “language of specific provisions” in the Constitution.51 That description captures the rights recognized in Roe v. Wade as well as Griswold v. Connecticut, the decision striking down a ban on contraception. In those cases, the Supreme Court relied on the due process clause to recognize rights that are not mentioned in specific terms in the constitutional text. That’s because the due process clause protects “liberty,” but does not define what liberty includes. Some Warren Court justices said that “liberty” includes a right to privacy, and that the right to privacy includes sexual liberation and reproductive decision-making. The Court had also relied on the equal protection clause to suggest it is not equal for the government to view women as inherently different from men, or to treat racial minorities as inherently worth less than white people. Those were the allegedly “bad” vibes of the Warren Court.

The link between the Republican Party’s “traditional family values” ideology and the judicial methodology of originalism was made even more explicit. In 1988, Reagan’s assistant attorney general for the Office of Legal Policy, Stephen Markman, authored The Constitution in the Year 2000: Choices Ahead in Constitutional Interpretation. The document argued that vindicating the “social issues” of the Republican Party required electing presidents who would select judges with a particular “judicial philosophy,” a “commitment to original meaning.”52 The document would have been accurate had it been called “The Constitution in the Year 2022,” the year the Court overruled Roe, but that’s a small detail.

In addition to bolstering originalism, the Federalist Society helped the Reagan administration and future Republican administrations in other ways. The Federalist Society helped to identify the true believers. The New York Times quoted Reagan’s assistant attorney general Stephen Markman as saying, “The Federalist Society provides a good opportunity for us to get to know people who share the constitutional conservative perspective of the attorney general and the president.”53 Like, say, the people who wrote memos about how women’s equality will destroy the family (William Rehnquist). Or, say, a person named Samuel Alito (yes, that one), who applied to work in the Reagan administration and signaled his “commitment” to the administration’s values by, among other things, listing his membership in the Concerned Alumni of Princeton. That organization was founded by alumni who opposed Princeton’s decision to admit women, and it published a magazine that included pieces criticizing the availability of birth control.54 Alito got the job, and once in the Reagan administration, he authored a brief urging the Supreme Court to overrule Roe.55 In a memo, Alito explained the brief was an “opportunity to advance the goals of bringing about the eventual overruling of Roe v. Wade.” (Spoiler alert: he’d have to wait to be confirmed to the Supreme Court, but good things really do come to little boys who wait.) The memo for Reagan’s Department of Justice argued, “The case against Roe v. Wade has been fully and publicly made,” and cited two articles and two books criticizing Roe.56 (All four were authored by white men, because of course they were.) When Alito later wrote the opinion overruling Roe, he invoked two of those sources; it’s almost like he got some anti-Roe reps in during the Reagan administration before becoming a justice!57

The association between the Federalist Society, originalism, and the Reagan administration probably helped thin the Federalist Society’s core ranks of people who did not want to be folded in with political officials who were trying to impose traditional family values on the country. The relationship between originalism and Republicans’ social conservativism also pushes people who are sympathetic to women’s sexual freedom and bodily autonomy away from originalism and originalists, since originalists invoke originalism to undermine women’s bodily autonomy and receive cover from more academic-minded accounts of originalism.

The Federalist Society and groups like it also provide a way to keep potentially wayward squishes in line once they are selected as judges. One of the cofounders of the Federalist Society shared with Professor Amanda Hollis-Brusky, who authored the definitive book on the subject, that the organization “absolutely” helps keep justices “in check.”58 The mechanics are simple enough: People want to receive affirmation. If justices do the right thing, then the Federalist Society is there to applaud them and invite them to ritzy parties. But if the justices do the wrong thing, then the Federalist Society will pull a Gretchen Wieners from Mean Girls and shriek, “You can’t sit with us!” Being mean to justices and saying mean things about them is, of course, the worst possible thing that could happen to them. Sometimes the Kens who travel in these circles just straight up brag about how their lobbying influences the justices. A law professor who’s part of the Federalist Society blogged, “The post-argument efforts by myself and others… cleared the path for Dobbs,” the decision overruling Roe. The post argued that various blog entries had promised justices who did the “right” thing (overruling Roe) “thunderous applause” when they later “entered a ballroom at the Federalist Society convention.”59 Obviously clapping is more important than women’s bodily autonomy.

While the Federalist Society helped generate more academic-minded accounts of originalism, the original public meaning of originalism, and the current public meaning of originalism, retain a promise to restore traditional family values by limiting access to abortion (among other things). That is why people who don’t know a thing about the Constitution or constitutional theory might say they are originalists.60

As president, Donald Trump promised to appoint originalist justices and praised judges who “adhere to the original meaning of the Constitution”;61 his White House counsel said “the Trump vision of the judiciary can be summed up” with “originalism.”62 Trump is probably not up to speed on modern academic theories of originalism (such as, say, the difference between semantic meaning and legal meaning, or interpretation and construction, or original intent and original public meaning, or… you get my point). He is probably not selecting justices based on how sophisticated they are in originalist theory; that’s not what Trump conveyed when he promised to appoint originalist justices. He was saying, sometimes very explicitly, that he would appoint justices who would overrule Roe. “Do you want to see the Court overturn Roe v. Wade?” Fox News anchor Chris Wallace asked Trump in 2016. Trump replied, “Well, if we put another two or, perhaps, three justices on, that’s really what’s going to be—that will happen and that will happen automatically, in my opinion, because I am putting pro-life justices on the Court.”63 The association between originalism and women’s rights (or lack thereof) even led a conservative legal commentator to write a post titled “Manly Originalism,” in which he argued that one could not be an originalist if one disagreed with overruling Roe. The author derisively referred to people who “questioned” the opinion overruling Roe as “abortion apologists” who were “cosplaying as ‘originalists’ ” but were actually doing something else, which the author labeled “soyriginalism.”64 Apparently the whole point of originalism, or at least its core meaning to certain groups of people, is ending constitutional protections for reproductive freedom.

Originalism offers a way to talk about advancing a social conservative agenda without having to say things like “Women really should be the family caretakers who stay at home” or “I’m not so sure about the whole birth control thing.” The term originalism started signaling to people who cared about traditional family roles and gender ideologies that… that’s what you were saying, without you having to say it. Like a dog whistle; or in this case, a Ken—and Amy (Barrett)—whistle. Originalism also has the benefit of supplying a vocabulary that doesn’t include the actual issues, their stakes, or who will be affected by them. There’s no need to mention women, health, death, abortion, gender roles, or contraception in discussions about originalism and stare decisis, the legal doctrine about respect for precedent. That offers people some distance from wildly unpopular positions like “Yes, we should take away women’s birth control pills, force them to go through childbirth, and not allow them to get divorced!”

At the same time, it’s hard to understand discussions about originalism, stare decisis, and the courts without considering Roe and the backlash to feminism. That is (part of) the discussion; abortion rights, contraception rights, and women’s autonomy are bound up with conversations about originalism, stare decisis, and other legal ideas even when they’re not mentioned in conversations about those topics. Senate confirmation hearings would be indecipherable without that context. It’s what then Republican senator Ben Sasse was talking about when he said, during Brett Kavanaugh’s 2018 confirmation hearing, “It isn’t the case that every decision the Supreme Court has ever made is right and is now a part of the permanent rulebook. You sometimes have to throw them out.”65 They were talking about Roe. The political context helps to decipher the legalese.



SUPREME COURT KEN—AND AMY (BARRETT)

Well before the Supreme Court overruled Roe v. Wade, the Republicans’ focus on the federal courts and originalism had paid considerable dividends. In the four decades leading up to the end of Roe, Republican presidents appointed a bunch of Kens to the Supreme Court who continued Republicans’ fight for gender traditionalism by slowly chipping away at women’s sexual and bodily autonomy. The warning signs were there if you knew where to look—the reasoning in the decisions, and the broader context for the cases.

Reagan furthered the originalist project of attacking Roe through judicial appointments. By the end of his presidency, Reagan had succeeded in elevating William Rehnquist, one of the original dissenters in Roe, to the position of chief justice and appointing three new justices to the Court, including Anthony Kennedy. Reagan nominated Kennedy after the Senate rejected Reagan’s previous nominee, Robert Bork. The Bork fiasco became a key event in the conservative grievance narrative around the Court. When he was nominated to the Supreme Court, Bork had said that Roe v. Wade was unconstitutional and wrongly decided; had criticized the Equal Rights Amendment, which prohibits discrimination on the basis of sex;66 and had called the Supreme Court decision striking down a contraception ban “improper” and “unprincipled.”67 Fifty-eight senators (including both Democrats and Republicans) voted against Bork’s confirmation. Republicans later insisted this was deeply unfair: they seemed to think Bork was entitled to be on the Supreme Court even if, and maybe even because, Bork’s views were out of sync with the country’s.68

During the 1987 Senate proceedings over Bork’s failed nomination, a first-term senator from Kentucky spoke about the “new standard” for Supreme Court nominations: “We all know that presidents historically have had an interest in slanting the court one way or other.” But “now… if we don’t like the philosophical leaning of the nominee, then… the Senate will simply reject nominees.” The senator continued, “We may not be able to pick the nominee,” but “we can sure shoot them down.” The senator recognized that when “senators treat the Supreme Court as a political institution that they expect” to rule in “a particular” way, “the public is likely to see the Court in the same light. And so is the Court itself.”69

The senator who gave that speech was Mitch McConnell. McConnell understood, perhaps better than anyone else, that appointing the right people was essential to furthering Republicans’ political agenda.

The Supreme Court’s case law on abortion tracks Republicans’ successful takeover of the courts and their selection of judicial nominees who more reliably reflected Republicans’ increasingly fringe views on abortion and feminism. When Reagan’s presidency ended in 1989, the Court, with the new justices, issued an opinion upholding several abortion restrictions. Justice Harry Blackmun, the author of Roe, dissented, saying that he “feared for the future.” “For today, the women of this Nation still retain the liberty to control their destinies. But the signs are evident and very ominous, and a chill wind blows.” Blackmun believed the Court was under-mining Roe even though it did not own up to it. He was trying to convey that the Court was upholding abortion restrictions it had previously signaled were invalid. He accused the Court of casting “winks, and nods, and knowing glances to those who would do away with Roe,” and indicating the justices would eventually end the constitutional protections for abortion.70

By 1992, the George H. W. Bush administration got the hint and asked the Court to overrule Roe in the Planned Parenthood v. Casey case.71 During the nineteen years between Roe and Casey, only Republican presidents had confirmed justices to the Court, which made the next thirty years of Republicans campaigning against the Court all the more hilarious. From 1974 to 2024, Republicans appointed fourteen of nineteen justices, and the Court has included a majority of Republican appointees for more than fifty years. In addition to Reagan’s three new Supreme Court justices (and his elevation of William Rehnquist, one of the Roe dissenters, to chief justice), President George H. W. Bush nominated Justices Souter and Thomas, and President Ford nominated Justice Stevens. That’s six new justices (and seven confirmations if you count Rehnquist’s), all from Republican presidents. Obviously not all of the Republicans’ nominees were the same (George H. W. Bush nominated both David Souter and Clarence Thomas to the Court after all). But Republicans did manage to identify many nominees who were open to taking away various rights that historically subordinated groups had gained. So a little more than a decade after the formation of the Federalist Society and the Republican Party platform that promised to “appoint judges who respect traditional family values,” Republicans seemed to be in a position to hard launch the gender counterrevolution.

What people seem to have forgotten is that they almost pulled it off. Casey declined to overrule Roe by a 5–4 vote, but several justices in the majority refashioned the law to allow states to adopt more abortion restrictions than Roe had permitted. Read in isolation, the decision in Casey could seem like a simple, clear reaffirmation of Roe’s central holding that the Constitution protects the decision to have an abortion. But it’s a mistake to try to understand Supreme Court decisions removed from their surrounding political context. Casey split 5–4 on whether to overrule Roe in the midst of a burgeoning political movement that had used Roe as a flashpoint and gender traditionalism as an organizing principle. And while Casey retained the central component of Roe, it also gave states more latitude to restrict abortion: the Court upheld some abortion restrictions the Court had previously invalidated under Roe. The Court continued to do that after Casey.72 Plus, the Casey Court ultimately kept the core of Roe only after one justice who initially voted to overrule Roe later switched his vote. That justice, Anthony Kennedy, had been nominated to the Court after Bork’s nomination was rejected in part because of his opposition to Roe.73

Some progressives decided to treat Casey as settling the constitutional protection for abortion, while social conservatives and gender traditionalists did the opposite. They were already mad and got madder still, redoubling their efforts and intensifying their campaign for (and against) the courts. That’s where the decades of calls for “No more Souters” came from. (David Souter had joined with Anthony Kennedy and Sandra Day O’Connor in declining to overrule Roe.) “No more Souters” was both a call and a promise for Republican nominees to actually do the thing that had come to matter so much to a core segment of Republican voters—overruling Roe and ending the constitutional protections for abortion.74 After working out a few kinks (named David, Anthony, and Sandra), the Republican Party and the Federalist Society basically perfected the process. The Federalist Society became such a brutally effective screening mechanism that later Republican administrations, such as Bush the second’s, began coordinating judicial nomination strategies with the Federalist Society, and other Republican administrations (such as Trump’s) outsourced judicial nominations to the group.75 The Federalist Society does other things in addition to identifying people who will take away women’s bodily autonomy, but the Federalist Society’s judicial selection machine works quite well for that end.

Republicans also send clear signals about what they are looking for in judicial nominees. In 2024, for example, state lawmakers in Arizona rejected a plan to commission a statue of Justice O’Connor, the first woman to serve on the Supreme Court (O’Connor grew up in the state and served in the state legislature and on the state supreme court). One state representative said, “We cannot allow the distinguished members of this body to have to suffer walking by such an undistinguished jurist” and pointed to her decisions on abortion. Another representative referred to Justice O’Connor as the “worst thing that happened to the federal bench.”76 (Worse than the justice who declared women unfit for public life, it seems!)

When Casey announced that a new, more lenient legal test would determine the validity of abortion restrictions, courts had to determine what that new legal test meant. Litigants took that issue up to the Supreme Court after a key change in the Court’s personnel—Justice Samuel Alito replaced Justice O’Connor, which made Anthony Kennedy the new median justice. Kennedy had once written, “It seems unexceptionable to conclude some women come to regret their choice to abort the infant life they once created and sustained,” even though he conceded there was “no reliable data” to back up his take.77 (Vibes >> Facts. The facts suggest the opposite is true.) The antiabortion movement decided that, with Kennedy now in the middle of the Court, it was time to push a legal theory that would allow states to shutter abortion clinics, almost as if the Court had overruled Roe in 1992. So in 2015, a federal court of appeals said that Texas could enforce (in all but one respect) several restrictions on abortion providers, including one that required providers to personally obtain admitting privileges at hospitals near where they provided abortions.78 When the law (temporarily) went into effect, it shut down all of the clinics outside of Texas’s big cities.79

In 2016, the Supreme Court, in Whole Woman’s Health v. Hellerstedt, ultimately invalidated the Texas abortion restrictions. Justice Kennedy voted with the Court’s then four Democratic appointees to do so, and that was depicted as an emphatic win for abortion rights. Maybe the bottom-line conclusion was, but the context and fallout from the litigation were more complicated. Three Republican justices voted to endorse Texas’s theory, which would have allowed states to shutter abortion clinics as if Roe and Casey were no longer the law (there were only three Republican justices in dissent because Justice Scalia had passed away). Not all of the clinics that closed when the Texas law initially went into effect reopened when the law was later invalidated.80 So the full picture of the case includes considerable gains by the movement to end women’s sexual and bodily autonomy.

After Hellerstedt came June Medical Services v. Russo in 2020.81 June Medical was decided after another important change in the Court’s personnel: Justice Brett Kavanaugh had replaced Justice Kennedy, who had provided the fifth vote to invalidate the abortion restrictions in Hellerstedt. As a court of appeals judge, Brett Kavanaugh had refused to stop the first Trump administration from blocking an undocumented minor from getting an abortion. The government authorities literally would not let the girl leave the shelter she was housed in and Kavanaugh insisted that was not an undue burden on her ability to get an abortion.82 Kavanaugh’s confirmation meant the new median justice was Chief Justice John Roberts, who had voted to let the Texas abortion restrictions stand in Hellerstedt.

In June Medical, by a 5–4 vote, the Court invalidated Louisiana’s admitting privileges requirement, which, like the law in Hellerstedt, had required doctors to obtain admitting privileges at hospitals near where they performed abortions so they could personally admit patients. Chief Justice Roberts joined the then four Democratic appointees to say the law was unconstitutional. Once again, that outcome looks like a win for abortion rights and a reaffirmation of precedent. Except Chief Justice Roberts didn’t join the Democratic justices’ reasoning; he sided with them on the outcome, i.e., that the restriction the Court had struck down four years ago was still invalid. The chief sided with his Republican colleagues on what legal rules would govern the validity of other abortion restrictions in future cases. And what a surprise: taking a page from Casey, he indicated that he, together with the other Republican appointees, would allow states more latitude to restrict abortion. He just wouldn’t allow states to enforce laws that looked exactly like the law the Court had just struck down in Hellerstedt. He wanted some plausible deniability.

Texas then decided to pioneer new ways of restricting women’s reproductive freedom. In 2020, Texas enacted the notorious bounty hunter law S.B.8, which authorizes anyone to sue doctors (and other people) for abortions when fetuses have detectable cardiac activity, which often happens about six weeks after a woman’s last period, before many women know they are pregnant.83 The case challenging S.B.8 made its way to the Court after yet another important personnel change at the Court—Republicans confirmed Justice Amy Coney Barrett to replace Justice Ruth Bader Ginsburg. Before she became a judge, Barrett had signed a newspaper ad calling Roe “barbaric.”84 But who could say what her legal views on abortion might be?

The reasoning and effect of the S.B.8 decision provided some pretty big clues about where the Court was headed on abortion. But to find them, you had to know where to look. The Supreme Court can affirm (agree with) or reverse (disagree with) an opinion of the lower court. It can also vacate and remand a lower court decision, which asks the lower court to take another look at the matter in light of what the Supreme Court has said; remanding a case leaves open the possibility that the lower court could reach the same conclusion it had before. The conservative U.S. Court of Appeals for the Fifth Circuit had let S.B.8 go into effect, nullifying the protections of Roe for women in Texas.85 The U.S. Supreme Court “vacated” that decision—i.e., undid the court of appeals decision and said the court of appeals had to take another look at the case, but left open the possibility that the court of appeals could reach the same outcome it previously did.

Was that a win? On one hand, the Supreme Court didn’t immediately sign off on the court of appeals decision that had said there was definitely no way of challenging the law. But the practical effect of the S.B.8 decision, as well as its reasoning, was devastating for access to reproductive freedom. The Supreme Court allowed a law nullifying the protections of Roe in the second-largest state to remain in effect. And it refused to rule out the possibility that there was no way of challenging the law. To no one’s surprise, the U.S. Court of Appeals for the Fifth Circuit, after taking another look at the case, once again concluded that no challenge to the law could proceed and that the law would remain in effect.86 Justice Sonia Sotomayor wrote that the Court was “allow[ing] the State yet again to extend the deprivation of the federal constitutional rights of its citizens through procedural manipulation.” Writing for herself and the other Democratic justices, she said, “The Court may look the other way, but I cannot.”87

Here, too, reporting may have described the Supreme Court’s S.B.8 decision as a partial win for abortion providers, or as an example of how a moderate Supreme Court disagreed with the conservative U.S. Court of Appeals for the Fifth Circuit. But Supreme Court analysis involves way more than just counting up wins and losses or describing them as such. Indeed, sometimes doing that can obscure what is happening rather than reveal it.



THE SUPREME COURT DECLARES THE U.S. CONSTITUTION A KEN-STITUTION

In 2016, Donald Trump ran on a Republican Party platform that promised to “reverse a long line of activist decisions—including Roe.”88

Despite explicit statements such as this, Republican senators insisted their judicial nominees would not do what Trump and other Republican presidents had promised. “People are going to pretend that Americans have no historical memory, and supposedly there haven’t been screaming protesters saying, ‘Women are going to die,’ at every hearing for decades,” then Republican senator Ben Sasse said during Justice Brett Kavanaugh’s hearings in 2018. Protesters had showed up to the Senate in handmaids robes to warn, correctly it turned out, that Kavanaugh would overrule Roe v. Wade.89 (The robes were a nod to The Handmaid’s Tale, Margaret Atwood’s novel about a turn toward a patriarchal society where women are treated as property.)

Republicans didn’t merely accuse women of being overly emotional with respect to the likely demise of Roe. They used the same tactic when women accused Justice Kavanaugh of sexual assault. After Justice Kavanaugh was nominated to the Court in 2018, Dr. Christine Blasey Ford testified to the Senate that Kavanaugh and another boy had sexually assaulted her in high school.90 Other witnesses not called to testify said they recalled Kavanaugh drunkenly exposing himself to another woman, Debbie Ramirez, in college.91 Republican senators blasted the women for trying to ruin Kavanaugh’s life. (Kavanaugh denied the allegations.)92 Senator Susan Collins told the press she believed Dr. Blasey Ford had been assaulted, but that Dr. Ford had confused Kavanaugh for someone else.93 The hearings happened in the midst of a #MeToo movement, when the country was supposedly up in arms about the lack of accountability for sexual misconduct and the tendency not to believe women. More than twenty-five years earlier, in 1991, Dr. Anita Hill had testified that Justice Clarence Thomas had sexually harassed her when they worked at the Equal Employment Opportunity Commission. Other women not called as witnesses had been prepared to say, on the record, that Justice Thomas had sexually harassed them as well. Justice Thomas called the allegations a “high-tech lynching.”94 The Senate confirmed both Thomas and Kavanaugh to the Court.

During the last year of Trump’s first term as president, the justices, with Brett Kavanaugh playing a key role, plotted the precise timing of how the future of abortion rights would play out. In June 2020, the State of Mississippi filed a petition for certiorari, a brief asking the Court to formally hear a case, Dobbs v. Jackson Women’s Health Organization. The Court first considered whether to hear the case in September 2020. It waited a bit and then, in January 2021, a majority of Republican justices voted to grant certiorari. Yet until May 2021, the Court kept relisting the case on its public docket as if the justices were still deciding whether to hear the case at all.95 The New York Times reported that Brett Kavanaugh came up with this plan to conceal how the Republican justices had decided to take the case in January 2021, within months of Amy Barrett joining the Court.96

Having the Court overrule Roe the same year Barrett joined the Court seemed just a little… too, I don’t know… obvious?

In June 2022, five Republican justices, Clarence Thomas, Sam Alito, Neil Gorsuch, Brett Kavanaugh, and Amy Barrett, overruled Roe v. Wade and ended the constitutional protections for abortion.97 (A draft of the majority opinion had leaked and became public in May.) The reasoning in the decision underscores how a jurisprudential method such as originalism can advance an ideological and political agenda.

In Dobbs, the Republican justices proclaimed that the Constitution protects only those rights that are “deeply rooted in this Nation’s history and tradition,” at least when a right is not explicitly mentioned in the Constitution’s text.98 The formulation came from an opinion written by Chief Justice Rehnquist, one of the dissenters in Roe.99

Dobbs’s history-and-tradition approach to originalism supports a political project of taking away rights from groups that were not always included in American politics and society. It effectively maintains that a group possesses rights today only if the group possessed those rights in laws that were enacted in the 1700s or 1800s, or in cases decided during the same time. Hm, let’s think about this. Back in the 1700s and 1800s, some groups, including women, weren’t allowed to fully participate in American democracy; those groups didn’t have a right to participate in the economic, social, or political life of the country.

The Dobbs majority found that because women weren’t regarded as full and equal citizens who should have control over their lives and bodies in the 1700s and 1800s, they weren’t entitled to have control over their lives and bodies three hundred years later. “Until the latter part of the 20th century,” Justice Samuel Alito’s opinion explained, “there was no support in American law for a constitutional right to an abortion” because “no state constitutional provision had recognized such a right… no federal or state court” had done so; “nor had any scholarly treatise.”100 Okay, but… women couldn’t vote for any of those laws or officeholders, which probably means the laws and officeholders did not reflect women’s views or interests, at least via the usual mechanism—namely, democracy, where people can vote for officeholders who promise to consider their interests and then can vote them out of office if they do not do so.

For the majority in Dobbs, it didn’t seem to be a problem that their jurisprudential method ignored women. If anything, it may have been a plus, since the Republican justices didn’t have to consider the views of the hysterical women who wanted to control their bodies, their lives, and their futures. The majority could instead consult a group that was more sympathetic to the whole “traditional family values” thing—the dudes (Kens) who ran things in the 1700s and 1800s. It’s eerily and conveniently similar to the Republican candidate for lieutenant governor’s stated preference, in 2020, to “go back to the America where women couldn’t vote because that was when the Republican Party had a better reputation.”101 To support the justices’ claim that laws historically did not allow women to end their pregnancies, the Dobbs majority cited as authority a 1736 writing by a man, Matthew Hale, who had sentenced women to death for witchcraft and argued that it was legally impossible for husbands to rape their wives.102

The dissenters accused the Dobbs majority of using a methodology that essentially made the patriarchy great again. According to the dissenters, the majority failed to recognize that the “ ‘people’ did not ratify the Fourteenth Amendment… men did.” So, they explained, “it is perhaps not so surprising that the ratifiers were not perfectly attuned to the importance of reproductive rights for women’s liberty, or for their capacity to participate as equal members of our Nation.”103 The dissenters unpacked how the majority’s methodology meant that “because laws in 1868… prevented women from charting the course of their own lives… States can do the same again.” “Because in 1868, the government could tell a pregnant woman—even in the first days of her pregnancy—that she could do nothing but bear a child, it can once more impose that command.”104 That’s why legal scholar Melissa Murray has called the Dobbs methodology part of a “jurisprudence of masculinity.”105

Consider some implications of the justices’ approach to originalism. If rights are deeply rooted and constitutionally protected only if they have been consistently respected for much of American history, then is there a right to have sex outside marriage (which Clarence Thomas’s ex-girlfriend alleges he did)?106 Laws criminalized sex outside marriage for a long time, so maybe not. Or take another example: Is there a right to criticize public officials without incurring penalties for doing so (which both Sam Alito and Neil Gorsuch have done)?107 Again perhaps not, since early laws penalized criticism of public officials; statutes labeled it sedition, and a good number of courts said the First Amendment merely gave people the right to say what they wanted to say and face the penalties for doing so.

Yet judges or decision-makers who call themselves originalists would not necessarily have to conclude the government could ban sex outside marriage or punish people for criticizing public officials. That’s because originalism, like any method of interpreting the law, inevitably presents interpreters with choices. That includes a choice about how to weigh the meaning of particular words in the Constitution versus how our constitutional predecessors applied those words to the issues of the day. Playing around with that choice is how (some) modern originalists explain Brown v. Board of Education, the decision invalidating segregation in public schools: “Sure,” they acknowledge, “schools were segregated for almost a century after the Fourteenth Amendment. But that’s just how our predecessors thought the Fourteenth Amendment applied to the case of segregation in schools. And they were wrong; just look at the words ‘equal protection of the laws’!”108

You could make the same move to defend Roe: “The due process clause of the Fourteenth Amendment says ‘liberty,’ which is a general word; it’s not my fault the misogynists of the 1800s didn’t understand how that word applies to women!” The justices in Dobbs made a choice about when, whether, and to what extent they should discount practices that existed around the time the Constitution was ratified. And there were about a billion other choices the majority in Dobbs made in addition to the choice to do bad history along the lines of someone told Sam Alito they saw Goody Proctor dancing with the devil. There was the choice to privilege the law on the books over the law on the ground and ignore how women procured abortions despite laws prohibiting abortion. There was a choice to discount laws that distinguished between abortions at different points in pregnancy: some laws permitted abortion before “quickening” (which meant the point when the fetus started moving and was thought to be viable outside the womb). And there was, as always, a choice about what level of generality to interpret the historical record: Was the court looking for laws that allowed women to get abortions, or would laws that gave people other kinds of bodily autonomy be enough to sustain Roe?

Originalism doesn’t mechanically spit out answers to these kinds of questions. Meese, Reagan’s attorney general, recognized this in his first speech on originalism. He explained that “constitutional adjudication is obviously not a mechanical process,” but instead “requires… discretion.”109 Discretion is exercised in part through a natural (though not necessarily self-conscious) impulse to reach an outcome that makes sense to the decision-maker’s worldview. It’s easier to conclude that our constitutional system was set up to make sense, rather than not. And political parties and surrounding movements help judicial decision-makers resolve interpretive choices in ways that cohere with a political agenda or ideology. They are out there reinforcing the ideology that a justice was selected for and reassuring the justice that their shared worldview continues to be a sensible way of organizing law and society.



THE FUTURE OF THE MOJO DOJO CASA HOUSE (COURT)

Overturning Roe is not the ultimate destination of the movement that led to the end of Roe. It is one step on a longer journey to restore a gender hierarchy in which the Kens dominate public life. That larger project is playing out in both the ideology being expressed by elected officials and the methodology being applied by judges. The two are related. The judicial methodology of originalism takes shape in part based on how the political ideology of originalism is articulated, as Republicans reinforce what they think has been lost and what they think must be restored—the patriarchy.

The movement associated with the rise of originalism was not just about letting government decide whether abortion should be legal. It was, in William Rehnquist’s words, about “overtones of dislike and distaste for the traditional difference between men and women in the family unit.”110 It was, in the words of opponents to the ERA, about how “women’s liberation” was “a total assault on the role of the American woman as wife and mother and on the family.” It was, also in their words, about having “day-care centers for babies instead of homes.”111

These same ideas appear in politics today, from elected officials who are part of the same party as the justices who overruled Roe. A state politician argued against an equal pay bill in 2017 on the ground that “as even more women thus enter the workforce that creates more competition for jobs (even men’s jobs).”112 Republican senator Josh Hawley’s 2023 book, Manhood: The Masculine Virtues America Needs, declared, “It is good for a man to exercise authority. Good for him. And good for those around him.”113 (The book is essentially a glorified men’s rights manifesto.) In 2022, Republican senator Marsha Blackburn referred to the Supreme Court decision protecting contraception as “unsound.”114 That same year, every single Republican candidate for Michigan attorney general suggested the Supreme Court should revisit the decision safeguarding contraception.115 One year before he was elected to the Senate, Trump’s 2024 running mate and future Republican vice president, JD Vance, said, “ ‘Universal day care’ is a class war against normal people.”116 Vance is openly pronatalist and has derided women who do not have children. He called people who are childless “sociopathic,” “psychotic,” and “deranged” and argued they “shouldn’t get nearly the same voice” and shouldn’t have the same voting power as people with children.117 After the Court overruled Roe, Vance said, “If your worldview tells you that it’s bad for women to become mothers but liberating for them to work 90 hours a week in a cubicle at the New York Times or Goldman Sachs, you’ve been had.”118 (The view he’s mocking is that women should be able to choose what they do and whom they become, but never mind.)

Look too at our culture. The incel corners of the internet had a complete meltdown when Taylor Swift was named Time person of the year in 2023. Stephen Miller, who worked in the first and second Trump administrations, wrote, “What is happening with Taylor Swift is not organic.”119 Eric Conn, who hosts the Hard Men podcast, said, “It’s shameful and sad that a hyper-promiscuous, childless woman (Taylor Swift), aging and alone with a cat, has become the heroine of a feminist age.”120 One survey in 2023 found that more young American men than older men agree with the statement “Women seek to gain power by getting control over men.”121 (Men are the real oppressed group, because of course.) Mark Robinson, a previous lieutenant governor of North Carolina and the Republican candidate for governor of North Carolina in 2024, has argued that the terms “feminism and feminist… are just as bad, if not worse, than racist” and asked (as if this were a rhetorical question), “Shouldn’t men stand up against feminism?”122 In 2024, Republican congressman Glenn Grothman declared his desire to “work our way back to where America was in the 1960s” before “the angry feminist movement.”123 President Trump nominated someone to the federal courts who had criticized “no-fault divorce” rules and “permissive contraception policies” and argued they produced the “sexual revolution” that gave women autonomy.124 In 2023, the Republicans selected Representative Mike Johnson, who had previously blamed mass shootings on no-fault divorce laws, Roe v. Wade, and the 1960s movement for sexual liberation, as the Speaker of the House.125

These are not the rantings of some lone men’s rights activists. The current platform of the Republican Party of Texas calls for an end to no-fault divorce laws;126 other state parties have supported limits on it;127 and in 2016, the national Republican Party considered calling for an end to no-fault divorce.128 As of this writing, some states currently do not allow divorces while one spouse is pregnant.129 In the lead-up to the 2024 election, an organization led by an official in the 2016 Trump administration began to plan for a second Trump administration with the goal of advancing “Christian nationalism”; another former Trump administration official involved in the effort advocated for ending sex education in schools, surrogacy, and no-fault divorce laws.130 The Heritage Foundation, a conservative think tank that organized an effort to plan for the first 180 days of the second Trump administration (Project 2025), posted on X, “Conservatives have to lead the way in restoring sex to its true purpose, & ending recreational sex & senseless use of birth control pills.”131 In 2024, then Republican candidate for president, Donald Trump, told the press he was “looking at” bans on contraception.132

The Supreme Court’s own work already reflects a backlash to feminism that is about more than just abortion rights (which by themselves are important). A little less than a decade before Dobbs, the Supreme Court invalidated the Affordable Care Act’s contraception mandate, which required employers (other than religious institutions) to offer health insurance coverage for contraception. Guess who wrote that opinion? Sam Alito, the guy who said in Dobbs there was no need to worry about contraception. In Dobbs, Alito wrote, “Nothing in this opinion should be understood to cast doubt on precedents that do not concern abortion.”133 In the 2014 contraception case that Alito also authored, a group of employers had challenged the contraception mandate on the ground that they believed certain “contraceptive methods” were actually “abortifacients.” Alito’s opinion said courts couldn’t second-guess that view or the employers’ feeling that providing health insurance to employees who might elect certain forms of contraception somehow made the employers complicit in facilitating abortions.134 (Social conservatives’ feelings are entitled to be the law, duh.) Using that logic, what might Alito and other Republican justices say if the government restricted birth control or IUDs on the ground that the government believed birth control was effectively abortion? Would they say courts couldn’t second-guess that view? And it’s not just the Affordable Care Act contraception case. In 2016, Justice Alito argued that a state law requiring pharmacies to stock and deliver emergency contraception was unconstitutional because it did not allow pharmacists with religious objections to refuse to provide contraception.135

The contraception mandate case underscores how nothing will ever be Ken-ough for the Ken-surrection. The challengers to the contraception mandate initially indicated they would be fine with a system that merely required them to submit a form indicating their opposition to offering contraception coverage, which would allow them to opt out of providing it.136 But after winning the case, the challengers turned around and challenged the new, revised requirement that simply asked them to submit an opt-out form.137 Apparently that, too, amounted to a substantial burden on their religion and facilitated abortion. And if their feelings get to determine the law, well then that is the law.

Cases in other federal courts confirm that the jurisprudential method at work in Dobbs channels feelings that go well beyond just abortion. A single district judge in Texas (the one who railed against no-fault divorce laws), Matthew Kacsmaryk, partially invalidated the Title X family planning program’s ability to provide contraception to minors.138 There’s a case before that same judge seeking to impose billions of dollars in liability on Planned Parenthood.139 Within one year of Dobbs, Kacsmaryk imposed a nationwide judicial ban on mifepristone, one of the two drugs used in medication abortion because, in his words, “pregnancy is a normal physiological state” for women.140 (A century earlier, a Supreme Court justice had indicated it was just “nature.”)141 The U.S. Court of Appeals for the Fifth Circuit thought about it for a little bit and determined that a nationwide ban on medication abortion wasn’t warranted, at least not yet (after laughably describing the matter as a “close question”). But the court of appeals did opt to order the Food and Drug Administration (FDA) to impose a slew of additional restrictions on medication abortion that the FDA had deemed medically unnecessary.142 The additional judicially ordered restrictions would immediately have interrupted access to medication abortion since the already-manufactured medication abortion drugs would suddenly have been mislabeled by virtue of the court-made rules regarding mifepristone. And the court of appeals would have reinstated restrictions on telemedicine, which would have made it harder for people living in states with abortion bans to nonetheless get access to medication abortion online.

The Supreme Court sidestepped these issues when it held that the plaintiffs (a group of antiabortion doctors) did not have standing to challenge the FDA’s regulation of mifepristone. Standing doctrine requires plaintiffs to establish an injury, and the Court said the FDA’s regulation of mifepristone did not injure the plaintiffs (who included some dentists) since they did not prescribe or use mifepristone.143 That’s right, of course. But the effect of that ruling was to leave unresolved several issues that could affect access to medication abortion down the road, including one that could effectively generate a judicially ordered nationwide abortion ban. The district court and a judge on the court of appeals had suggested that a Victorian-era law, the Comstock Act, prohibits the distribution of medication abortion. By not closing the door to that theory, the Court left open a window for a future Republican administration to take the position that distributing medication abortion (and possibly certain contraceptives as well) is a crime, which would effectively amount to a federal abortion ban (without Congress having to pass one).

Republicans are lying in wait to use the courts to restrict abortion nationwide. The New York Times reported that one of Donald Trump’s lawyers, who was also the architect behind Texas’s S.B.8, “indicated that anti-abortion strategists had purposefully been quiet about” these plans. The lawyer said, “I just don’t want [Trump] to shoot off his mouth. I think the pro-life groups should keep their mouths shut as much as possible until the election.”144 Oh, and Trump reportedly considers two of the three court of appeals judges who would have slapped some additional restrictions on mifepristone as potential nominees to the Supreme Court.145

The reasoning in the lower court decisions confirms that the vibe behind these cases is still patriarchy. In the district court decision on medication abortion, the judge explained that he refused to use the word fetus, which he deemed “unscientific,” while second-guessing the scientific determinations of the FDA. He said he would use the phrases unborn human or unborn child instead.146 That terminology is part of the antiabortion movement’s push for “fetal personhood,” the theory that fetuses are “people” under the Constitution.147 If fetuses are people, the theory goes, merely permitting abortion violates the Constitution, which means that abortion would have to be illegal nationwide.

This isn’t just coming from the district judge in Texas, Matthew Kacsmaryk, who dressed his children up in T-shirts that said I SURVIVED ROE V. WADE. (He actually did that.) The head of the organization and the lawyer for the organization behind the medication abortion case have both argued that embryos are people under the Fourteenth Amendment.148 Two court of appeals judges who are mentioned as likely Supreme Court nominees in future Republican administrations have gestured toward fetal personhood.149 One cited an article embracing fetal personhood, which isn’t exactly subtle.150 The other declared that pro-life doctors experience an “aesthetic injury” when “unborn babies” are “aborted,” since “unborn babies are a source of profound joy for those who view them” and “doctors delight in working with their unborn patients.”151 Apparently, the antiabortion movement’s feelings should be able to commandeer women’s uteri to spark joy.

Two years after the Supreme Court overruled Roe, the chief justice of the Florida Supreme Court pressed the state to take “a position on whether fetuses are people with rights under the Florida constitution.”152 That same year, the Alabama Supreme Court leaned into fetal personhood when it concluded that frozen, unimplanted embryos made during in vitro fertilization qualify as human children under Alabama law. One Alabama justice claimed to be “upholding” a “theologically based view on the sanctity of life,” “including unborn life that exists outside of the womb.”153 The 2024 platform of the Republican Party also signaled support for fetal personhood. On the issue of abortion, which the platform labeled “the issue of life,” it declared “we believe” that the Constitution “guarantees that no person can be denied Life.”154 Just because there may not be five votes on the U.S. Supreme Court for that view today doesn’t mean there won’t be five votes for that view down the road, perhaps after a few additional Supreme Court nominations from another Republican administration or two. That’s one of the lessons of Planned Parenthood v. Casey, which opted not to overrule the core holding of Roe by a 5–4 vote in 1992.

It shouldn’t be a surprise that the antiabortion, pro-gender-hierarchy movement is pushing for more. Sometimes the Supreme Court just declares the movement’s feelings to be the law and jettisons law and fact for… the justices’ feelings about gender roles and social policy. Take the 2016 Texas case where the clinics outside metropolitan areas closed when the abortion restrictions initially went into effect. In a real howler of a dissent, Sam Alito maintained that how was he to know that the law had closed the clinics when it could have been some other magical combination of forces that just so happened to coincide with the date the law went into effect?155 Or the 2020 case where four Republican-appointed justices would have allowed Louisiana to enforce the same restriction the Court had invalidated just four years earlier.156 Or the 2018 decision where the Republican appointees said that California could not require unlicensed crisis pregnancy centers to disclose that they were unlicensed and could not require licensed centers to disclose that they didn’t offer abortions.157

The government can require companies and people to say all kinds of things they may not want to say—such as how a drug carries risks of addiction; how a certain product might cause severe harm or even death; how certain items have an expiration date; or how a particular product was made. So why did the Court say the government could not require unlicensed clinics to disclose the very real, actual fact that they were unlicensed? Because gender traditionalists have big feelings about abortion, which the Court described as “anything but an ‘uncontroversial’ topic.”158 That’s actually why the Court said unlicensed clinics were exempt from the usual rules that generally allow disclosure requirements. And yet, well before the Supreme Court overruled Roe, the federal courts allowed the government to require doctors to recite antiabortion scripts that were not based in facts—scripts that included the horrifying (and false) suggestion that obtaining an abortion causes a woman to more likely die by suicide.159 So the government can require (false or misleading) antiabortion disclosures, but cannot require (accurate) pro-choice disclosures. Sounds like evenhanded, neutral law to me!

That “Americans continue to hold passionate and widely divergent views on abortion” was part of the Court’s reasoning for overruling Roe.160 It must be nice to have your feelings just be the law! Justice Alito’s opinion in Dobbs criticized Roe and Casey for not allowing the anti-choice movement to do what it wanted: the decisions “declared a winning side,” he complained, and so “those on the losing side” could not pass their preferred laws (though they could still pass an awful lot of abortion restrictions).161 Blocking certain laws is the actual definition of a constitutional right, so that logic suggests constitutional rights are themselves unconstitutional when Republicans don’t get what they want.

Justice Alito’s majority opinion in Dobbs even tracked the entitlement and conservative grievance narrative associated with the Bork nomination. In Dobbs, Justice Alito wrote, “It is important for the public to perceive that our decisions are based on principle,” and therefore the Court “cannot allow our decisions to be affected by any extraneous influences such as concern about the public’s reaction to our work.”162 That seems to imply the more wrong people think the Court is, the more righteous the justices are.

Skeptics of sexual liberation know that they always have a shot at getting at least a few votes (or one vote) at the Court. So why not try for everything? In 2024, Leonard Leo, the longtime vice president of the Federalist Society, said, “We have a great Overton window in the next couple of decades…. We should take full advantage of it.”163 At minimum, the sexual liberation skeptics’ position will gain whatever patina of legitimacy can be supplied by a vote from a Supreme Court justice (even if it is just Sam Alito). As the proponent of one radical theory pushed by Donald Trump in Trump’s quest to get on the ballot for 2024 said, “Even one vote based on his position would lend it credence as a ‘serious or reasonable point of view.’ ”164 Sometimes the Kens will get more than that. In June 2024, three Republican justices, Clarence Thomas, Samuel Alito, and Neil Gorsuch, decided to stake out the position that states can prohibit emergency rooms from providing medically necessary abortions to stabilize patients and save their lives, health, and fertility. The other Republican justices decided not to take a position on that issue… yet.165 (There was a presidential election coming up, after all.)

During the April 2024 oral argument in the case about emergency abortion care, the federal government urged the justices to reject any suggestion “that the woman herself isn’t an individual, that she doesn’t deserve stabilization.” “Nobody’s suggesting that the woman is not an individual and she doesn’t… deserve stabilization,” Justice Alito insisted, a few months before suggesting just that.166

Maybe there is a reason why, at the beginning of the Barbie movie, stereotypical Barbie asks the other Barbies, “Do you ever think about dying?”

In 2023, Amanda Zurawski testified to the Senate that she became pregnant after fertility treatments, only to have her membranes rupture prematurely at eighteen weeks of pregnancy.167 That meant the loss of her pregnancy was inevitable. But because her daughter’s heart was still beating, Zurawski couldn’t receive an abortion under Texas law.168 “I cannot adequately put into words the trauma and despair that comes with waiting to either lose your own life, your child’s, or both,” she told the Senate about “this bizarre and avoidable hell.” Within “minutes” Zurawski went from being fine to going into septic shock, and almost died during the six days she spent in the hospital.169

“I may have been one of the first who was affected by the overturning of Roe in Texas,” Zurawski said later, “but I’m certainly not the last. More people have been and will continue to be harmed until we do something about it.”170

Indeed, about a year after Zurawski testified, ProPublica reported on the first deaths caused by abortion bans. In two of the cases, expert maternal mortality committees concluded that women had died because they were not able to access timely abortion care. In a third case, an emergency room turned away a pregnant teenager with sepsis because her fetus had detectable cardiac activity—leaving her to die an excruciating death.171



To inspire the Barbies of Barbie Land to block the final stages of the Ken-surrection, Gloria from the real world gives an impassioned speech about how “it is literally impossible to be a woman.” Republicans’ feelings about feminism are making it harder still, and are causing real harm to real, live, breathing people. If you consider women to be people, that is.

While medication abortion has complication rates similar to those of Tylenol and penicillin,172 women are fourteen times more likely to die by carrying a pregnancy to term than by having an abortion.173 In Mississippi, where Dobbs originated, a woman is 118 times more likely to die by carrying a pregnancy to term than by having an abortion.174 Nationwide, maternal mortality rates for Black women are three and a half times higher than maternal mortality rates for white women.175

Because of an abortion ban, Mayron Michelle Hollis was forced to have a hysterectomy she didn’t want to have, and she will never be able to bear children again. Her daughter suffered, too. Hollis’s daughter spent her first few months in the hospital and returned so many times over the next four months that she was home for only two weeks. Six months after being born, her lungs had still not fully formed, and she could not eat on her own.

Follow-up reporting by ProPublica revealed that the state that required Hollis to carry her pregnancy to term largely abandoned Hollis (and her daughter) after forcing her to give birth. Because the state of Tennessee does not guarantee paid parental leave, Hollis and her husband had to return to work two weeks after Hollis’s emergency hysterectomy. Then, because Hollis returned to work, her family lost their eligibility for nutritional assistance through food stamps. A year after her daughter’s birth, Hollis had not received any disability payments for her daughter’s health care. Her family was threatened with eviction and found themselves almost $40,000 in debt. She started having panic attacks, her husband ended up in rehabilitation, and she was arrested after hitting her husband during a fight. The arrest meant Hollis spent her daughter’s first birthday in jail.176

It would take more than a lifetime to document the terror that Dobbs has unleashed just in the first few years since the decision. Such as how an ultrasound at twenty-three weeks revealed that Deborah Dorbert’s fetus had a syndrome impeding proper lung function. Dorbert was forced to carry the pregnancy, which was incompatible with life, to term simply because the fetus had a heartbeat. Her pregnancy ended with her child gasping for breaths for ninety-nine minutes before dying. When child-size urns proved too big for the child’s remains, the Dorbert family used a three-inch urn. Dorbert’s father is still “haunted” to this day by “the sight of [the child’s] body struggling to ward off a death that had been inevitable for three long months… To me it’s just pure torture…. The law has created torture.”177

Abortion bans have generational effects on women’s humanity. After Dobbs, an Indiana doctor provided an abortion to a ten-year-old rape victim who had to leave her home state to get an abortion.178 Ten-year-olds are not free and equal citizens in several respects. They can’t vote and they can’t drive. Now, under Dobbs, they can be forced to have a child when they don’t want to be pregnant, and when they are not (yet) ready to become mothers. The same is true for all women who have the capacity to become pregnant. They, too, are not full and equal citizens because of the Republican grievances against feminism and sexual liberation and the related gender counterrevolution the Supreme Court is part of.

Political culture imagines that the Supreme Court safeguards the Constitution, when in reality it is chipping away at the constitutional rights of historically marginalized groups such as women. The Court is allowing feelings and politics to trump the law and sometimes just to be the law.

But because the feelings that are fueling the law aren’t just about feminism, this isn’t just happening to women. The Court is also doing more than just taking away people’s constitutional rights. And the ways in which the Court is making the law less democratic and less inclusive aren’t limited to originalism….






TWO You Can’t Sit with Us!

In 2013, Jim Obergefell’s partner of nearly twenty years, John Arthur, was dying of ALS. The two wanted to get married before John passed away, but because their home state of Ohio would not allow it, Jim and John took a medically equipped plane to Maryland, where they were married on the tarmac. When John later passed away, Ohio refused to list Jim on John’s death certificate because the state did not recognize their marriage.1 So Jim filed a lawsuit.

His case became Obergefell v. Hodges, the 2015 Supreme Court decision that struck down state laws prohibiting same-sex couples from getting married and laws refusing to recognize their marriages.2

The decision caused a complete and utter meltdown in the conservative movement. Rolling Stone documented some of it: The president of the American Family Association called Obergefell “a spiritual 9/11,” and conservative commentators labeled it “homo-fascist.” Republican senator Ted Cruz said Obergefell marked “some of the darkest twenty-four hours in our nation’s history,” presumably up there with the bombing of Pearl Harbor. The American Life League declared, “Our nation has become like a dead body floating downstream, to what destination only the devil knows.”3 Yikes.

Over time, the Supreme Court’s decisions came to embrace these feelings. In 2023, in 303 Creative v. Elenis, the Republican justices relied on the First Amendment to hold that states could not prohibit a wedding website designer from discriminating against weddings that celebrated same-sex marriages. The decision was so chock-full of bad vibes it inverted the concepts of discrimination and equality: It maintained that discriminating against LGBT people was not actually discrimination, but prohibiting discrimination against LGBT people (aka, guaranteeing equality) was discrimination—against the religious and social conservatives who don’t believe in equality for LGBT individuals.4

It’s kind of like the 2004 movie Mean Girls, where a deluded group of girls declare themselves queen bees, act like jerks, and clear the way for others to do the same—all while insisting they’re the real victims. One of the mean girls (Regina George) reflects on why she had to banish her then-friend Janis Ian from (junior) high society: “My birthday was an all-girls pool party, and I was like, ‘I can’t invite you, Janis, because I think you’re a lesbian.’ I mean, I couldn’t have a lesbian there!” Regina has all the power, but she still thinks the mere presence of a lesbian threatens her. (Actually the mere idea of a lesbian, since the label comes as news to Janis.)

That’s the vibe the Supreme Court channeled after the historic victory for LGBT rights in Obergefell. The justices are undoing rights that democratic legislatures enacted into law and they are making constitutional law less democratic in the process.

In some respects, the law governing LGBT equality followed a similar path to the law on reproductive freedom. The Court is remaking both areas of law in ways that hurt groups that are not, by and large, part of the modern Republican coalition. The legal changes are being driven by some pretty big feelings rooted in resistance to earlier civil rights revolutions. The feelings found voice in a political movement that depicted societal progress on LGBT rights as evidence of some big evil (gay) conspiracy. Those vibes are behind the Republican justices’ jurisprudence of conservative grievance, which treats societal advances in LGBT equality as reasons to give religious and social conservatives what they seek—a world without gays and lesbians (and Janis Ian).5



SOCIAL CONSERVATIVES’ BURN BOOK

The mean girls have a “burn book” that includes entries attacking everyone they don’t like (aka everyone who isn’t them). If social conservatives had a burn book, one of the entries would probably be for “victims of discrimination,” including the LGBT community.

The modern temper tantrums about LGBT equality have precursors in the responses to earlier civil rights revolutions, specifically the first and second Reconstructions (which began in the 1860s and mid-1900s, respectively). The first Reconstruction was the movement for Black civil rights that followed the Civil War. The second Reconstruction is more commonly known as the civil rights movement: it built on the promises of the first Reconstruction.

Early in the first Reconstruction, people sought to characterize measures that prohibited discrimination against Black people as unfair preferential treatment for Black people; they also insisted that guaranteeing equality for Black people discriminated against white people. While those arguments didn’t succeed in Congress, the Supreme Court eventually used them to dismantle a major part of Reconstruction.

Immediately after the Civil War, people complained about how laws that included free Black people in society were (supposedly) too favorable to Black people. President Andrew Johnson, for example, insisted the laws “operated in favor of the colored and against the white race.”6 Even though white people at the time still possessed outsize political power, some of them (including Johnson) seemed to think the mere presence of Black people was a threat. Congress disagreed and passed civil rights measures over Johnson’s veto. But in the face of violent resistance to Black civil rights, particularly in the South, as well as a national economic panic (an early form of the “economic anxiety” of the 2016 presidential election), national support for Reconstruction waned.7

The Supreme Court decided that was the moment to strike. It essentially embraced Johnson’s view that laws guaranteeing equal treatment provided unfairly preferential treatment to Black people and illegally discriminated against white people. One of the last things the Reconstructionists in Congress did was pass the 1875 Civil Rights Act, which prohibited places of public accommodation (essentially businesses that serve the public) from discriminating on the basis of race.8 The Court struck down the Civil Rights Act in the ironically named The Civil Rights Cases. The Court first insisted that formerly enslaved people needed to just get over the whole slavery thing, declaring that it would be “running the slavery argument into the ground to make it apply to every act of discrimination.”9 (Since racial discrimination on the heels of the Civil War was apparently unrelated to slavery.) The Court also seemed to think that a federal prohibition on racial discrimination was maybe a little too nice to Black people. It huffily pronounced that at some point (and definitely within two decades of the Civil War) Black people needed to stop being the “special favorite[s] of the law.”10 “When a man has emerged from slavery,” the Court wrote, “there must be some stage in the progress of his elevation when he takes the rank of a mere citizen, and ceases to be the special favorite of the laws.”11

The demise of a major federal law prohibiting racial discrimination helped usher in Jim Crow segregation, which took a second civil rights revolution to undo. During that second Reconstruction, the civil rights movement secured the passage of the Civil Rights Act of 1964. The 1964 act, like the 1875 act, prohibited places of public accommodation from discriminating on the basis of race; it also prohibited discrimination on the basis of other characteristics, such as sex, religion, and national origin.

The Supreme Court, which was in its Warren Court Era (named for the chief justice at the time, Earl Warren), upheld the 1964 Civil Rights Act. Many of the challenges to the law sounded in the opposition to Reconstruction. Civil rights skeptics once again insisted that antidiscrimination measures turned the group that was now entitled to equal treatment into the “special favorite[s]” of the law and discriminated against the would-be discriminators. The Warren Court wasn’t having any of this BS. It rejected the idea that forcing businesses to serve Black customers established an “involuntary servitude” (for white people) in violation of the Thirteenth Amendment—the amendment that prohibits slavery.12 The Court also rejected the claim that the act unconstitutionally discriminated against individuals whose religious beliefs were inconsistent with the law, and against people who didn’t want to make their services available to Black customers for other reasons.13 In one case, where a Black man was forcibly removed from a drive-in restaurant at gunpoint, the restaurant owner argued he had a First Amendment right not to comply with the antidiscrimination law because “his religious beliefs compel him to oppose any integration of the races whatever.”14 The Supreme Court disagreed, writing that “this is not even a borderline case” of discrimination (against the restaurant owner), and that any claim to the contrary was “patently frivolous.”15 In another case, the would-be discriminators argued that the Civil Rights Act violated their right to free speech because the law forced them to communicate a message (of nondiscrimination and equality) they disagreed with. That argument also didn’t succeed.16

Yet.

Amid the second Reconstruction and movement for Black civil rights, there was also a burgeoning movement for LGBT rights that challenged horrific discrimination against the LGBT community. In the 1900s, sexual intimacy with a person of the same sex provided a basis for indefinite institutionalization or sterilization.17 Institutions that served a gay clientele were targets for legal prosecution.18 Books, plays, and films involving same-sex sexual attraction were banned.19 In the early 1950s, McCarthyism zeroed in on gays and lesbians: Senator Joseph McCarthy grouped homosexuality together with communism, calling it a “grave evil to be rooted out of the federal government.” As part of the Lavender Scare, a moral panic about gays and lesbians, the Senate investigated government employees suspected of being gay as “sex perverts,”20 and President Dwight Eisenhower issued an executive order firing all gay people from federal employment.21 Until the 1960s, states had sodomy bans that prohibited nonprocreative sex and some of the laws carried life sentences.22 Law professor William Eskridge estimated that “between 1946 and 1961 [states] imposed criminal punishments on as many as a million lesbians and gay men engaged in consensual adult intercourse, dancing, kissing, or holding hands.”23

A 1969 raid at the Stonewall Inn, a popular gay bar in New York City, led to protests and riots and the first Pride Parade.24 By the early 1970s, the movement for LGBT rights had succeeded in passing some local ordinances that protected gay people from discrimination in housing, employment, and public accommodations.25

Still, however, state-sanctioned homophobia persisted. The American Psychiatric Association’s Diagnostic and Statistical Manual identified homosexuality as a mental illness until 1973,26 and gay men were targeted under “sexual psychopath laws.”27 Until 1991, federal law excluded gay noncitizens from entering the United States on the ground that they were sexual psychopaths.28 Housing laws restricted single-family homes to people who were related by blood, adoption, or marriage, which excluded same-sex couples (who could not marry at the time).29 In custody disputes, courts discriminated against parents in same-sex relationships well into the 1990s and 2000s.30 Some laws prohibited same-sex couples from adopting or fostering children.31

The early fights for and against LGBT equality played out during the realignment between the political parties in the 1970s and ’80s, when Republicans sought to consolidate their support among evangelicals. As evangelicals dug in against LGBT equality, Republicans embraced the feeling that the movement for LGBT rights was the product of some Big Gay Conspiracy. They latched on to opposition to LGBT equality and pinkwashed cultural fears about gays and lesbians into a political strategy that insisted conservatives were simply protecting religious freedom (of people opposed to LGBT equality). They also claimed that conservatives were merely challenging unfairly preferential treatment for the LGBT community (because religious and social conservatives were the real oppressed group, not the LGBT people who were prohibited from participating equally in civic society).

Republicans’ political strategy capitalized on people’s comfort with traditional sexual roles and incorporated some overt and latent homophobia along with it. Some of the political strategy reflected a familiar tactic of identifying a scapegoat—some “other” to rail against and unite around hating. One of Richard Nixon’s rants reflects both sentiments. In 1971, he explained the decline of the Greek and Roman empires by blaming… gays and lesbians: “You ever see what happened, you know what happened to the Greeks? Homosexuality destroyed them. Aristotle was a homo, we all know that. So was Socrates…. Do you know what happened to the Romans? The last six Roman emperors were f*gs. You see, homosexuality, dope, immorality in general, these are the enemies of strong societies. That’s why the communists and the left-wingers are pushing the stuff: they’re trying to destroy us.”32

The same elements of the opposition to LGBT equality came through in the “pro-family” movement’s opposition to the Equal Rights Amendment to the Constitution, which prohibits discrimination on the basis of sex. The movement charged that the amendment would enable “lesbian rights” by erasing traditional gender roles.33 Phyllis Schlafly’s anti-ERA convention protested the “gay-rights plank… of the feminists supporting the ERA.”34 Social conservatives inveighed against “women’s liberation” and “gay rights” lumped together under the umbrella of “humanism.”35 By the end of the 1970s, the Christian right was apoplectic about gays and lesbians, whom they characterized as “an external threat.”36 One lawyer in the movement argued that if individuals and businesses “lose their ability to discriminate against individuals whose behavior is considered immoral… the very existence of such institutions will be threatened.”37

One of the faces of the campaign against LGBT equality was Anita Bryant, a former pageant queen and top 40 singer who appeared in some Florida orange juice commercials.38 She gave an interview to Playboy (where else?), where she said that repealing nondiscrimination ordinances did not discriminate against the LGBT community but merely challenged the “special privileges” that gays and lesbians supposedly enjoyed. Gays and lesbians were apparently the special favorites of the law by the 1970s.39 Bryant insisted her crusade against the LGBT community “was not taken out of homophobia, but out of love.”40

Bryant voiced the recurrent theme that there was (apparently) a secret cabal of big bad gays who were out to get religious conservatives. Bryant insisted there was “religious bigotry” from the “homosexuals around the country” who “had the active backing of a wide range of liberal politicians.”41 Bryant told Playboy, “If you believe that adultery, homosexuality, drunkenness, and things like that violate your religious standards, you then have a right to prevent a teacher from standing up in front of your children.” (I mean, Janis, we couldn’t have a lesbian there!)

The realignment between the political parties fused conservative evangelicals with the Republican Party, which led Republicans to embrace views like Bryant’s. In 1977, Pat Buchanan, one of Nixon’s advisers, wrote approvingly about “the right to discriminate against those whose conduct the [silent, moral] majority considers reprehensible and immoral.”42 And the Reverend Jerry Falwell sent fundraising letters ginning up fears about gays and lesbians.43

Republicans’ efforts over the next few decades to consolidate evangelical votes led them to pump the brakes on LGBT equality. As governor of California in the 1970s, Ronald Reagan had protected LGBT rights by opposing Proposition 6, a measure that would have prohibited gays and lesbians from working in schools.44 Almost a decade later, in the mid-1980s, then-president Ronald Reagan called homosexuality a “tragic illness” and “neurosis.”45 His administration turned a blind eye to the HIV/AIDS pandemic that killed more than three hundred thousand gay and bisexual men.46 Members of the Reagan administration referred to HIV/AIDS as the “gay plague” in press conferences,47 and a speaker at the 1984 Republican National Convention “joked” that “gay” stood for “Got AIDS yet?”48

But it was not just the Republican Party. Whether as part of a political strategy or their own latent homophobia and discomfort with sexual liberation, Democrats occasionally capitulated to the opposition to LGBT equality. In 1993, President Bill Clinton instituted the “Don’t ask, don’t tell” policy, which forced military service members to hide their sexuality and prohibited gay, lesbian, and bisexual service members from speaking about their sexual orientation or same-sex relationships. The policy subjected gay, lesbian, and bisexual service members to considerable risks and resulted in the expulsion of thousands.49 Clinton later signed the Defense of Marriage Act (DOMA) in 1996; the law prohibited the federal government from recognizing same-sex marriages even when the marriages were valid under state law. After DOMA, more than thirty states enacted bans on same-sex marriage.50

In a series of cases, Republican judges channeled the conservative grievances against LGBT equality into legal theories that drew from the backlash against LGBT rights and proposed to make that backlash into law. In these landmark civil rights cases, a growing number of Republican justices coalesced around the idea that true equality actually requires some discrimination (specifically, discrimination against gays and lesbians). They declared, by fiat, that the meaning of the Constitution reflects Republicans’ views on social policy, particularly LGBT rights. Not all Republican justices appointed in the 1970s and 1980s did this—John Paul Stevens, Sandra Day O’Connor, Anthony Kennedy, and David Souter often voted in favor of LGBT rights, and Kennedy even authored several of the opinions. But many of the Republican appointees did start to channel the party’s views on social policy when they declared what the law meant. Somehow, no Democratic appointee gave in to these vibes even though the Democratic Party occasionally capitulated to them in electoral politics during the 1990s.

In the early 1990s, a group of plaintiffs successfully challenged a Colorado state constitutional amendment that prevented cities and localities from adopting antidiscrimination measures that guaranteed equal treatment for the LGBT community.51 The Court struck down the amendment in 1996, saying that it discriminated against gays and lesbians.52 Justice Antonin Scalia dissented. He first insisted that the Colorado measure did not in fact discriminate against LGBT people. Rather, by prohibiting localities from prohibiting discrimination against LGBT people, the measure had merely “prohibited favored status for homosexuality.”53 (Since gays and lesbians were apparently the “special favorite[s]” of the law in… 1996, when Congress passed the Defense of Marriage Act and declared that same-sex marriages weren’t really marriages at all.) Further channeling the political resistance to civil rights, Scalia argued that the LGBT community was “politically powerful” and did not need the federal courts’ protection from discrimination.54

A back-and-forth between judicial advances in LGBT equality and challenges to it continued over the next several decades. A challenge to LGBT equality arrived at the Court soon after the Colorado case, and in 2000, in Boy Scouts v. Dale, the Supreme Court held, in a 5–4 decision with only Republicans in the majority, that the Boy Scouts could revoke a former Eagle Scout and scoutmaster’s membership because he was gay. Chief Justice Rehnquist wrote that “the forced inclusion of an unwanted person in a group infringes the group’s freedom of expressive association if the presence of that person affects in a significant way the group’s ability to advocate public or private viewpoints.”55 (As one of the mean girls shrieked, “You can’t sit with us!”) “What is this but a constitutionally prescribed pink triangle?” Justice Stevens warned in an initial draft of his dissent. The final version left out Stevens’s reference to the triangles gay prisoners were forced to wear during the Holocaust.56

In 2003, in Lawrence v. Texas, the Court invalidated a state law that criminalized consensual, sexual intimacy between adults of the same sex.57 Echoing the idea that discrimination isn’t actually discrimination, Texas argued that its law did not, in fact, discriminate against gays and lesbians. Texas claimed it was merely regulating conduct since the law prohibited everyone (including straight people) from being sexually intimate with a person of the same sex, which everybody knows straight people do all the time. Justice O’Connor went out of her way to write separately and explain, “While it is true that the law applies only to conduct, the conduct targeted by this law is conduct that is closely correlated with being homosexual.”58 Justice Kennedy wrote the majority opinion that concluded Texas’s law infringed the fundamental liberty to form an intimate relationship and connection with a partner.

Lawrence provoked yet another angry Scalia dissent that previewed some of the later pushback to LGBT equality. He complained that the Court had “signed on to the so-called homosexual agenda.” Scalia was convinced the gays were out to get him, and every other person opposed to LGBT rights, too: the mere existence of LGBT people threatened opponents of LGBT equality. Scalia wrote, “Many Americans do not want persons who openly engage in homosexual conduct as partners in their business, as scoutmasters for their children, as teachers in their children’s schools, or as boarders in their home. They view this as protecting themselves and their families from a lifestyle that they believe to be immoral and destructive.”59 And their feelings are what should matter, obviously. Scalia even mocked the idea that prohibiting sexual intimacy between adults of the same sex should be called “discrimination.” He wrote, “The Court views [this] as ‘discrimination,’ ” and put “discrimination” in quotes to emphasize his disdain. Scalia presciently added, “In some cases such ‘discrimination,’ ” which again he put in scare quotes to emphasize that it wasn’t really discrimination at all, “is a constitutional right.”60

At the time, the LGBT community that Scalia deemed “politically powerful” could not legally marry, and gays, lesbians, bisexuals, and other sexual minorities were still subject to horrific discrimination and violence. A few years before Scalia put pen to paper on these screeds, Matthew Shepard was kidnapped, tortured, and murdered for being gay.61 More than twenty states still allowed employers to discriminate against employees for being gay, lesbian, or bisexual.62 Sexual minorities experienced violence at higher rates,63 and LGBT people were nine times more likely than non-LGBT people to be victims of violent hate crimes.64

But the movement for marriage equality was also making considerable strides. After the Court’s decision in Lawrence, several states embraced marriage equality.65 In 2013, the Supreme Court struck down the Defense of Marriage Act, the law that prohibited the federal government from recognizing same-sex marriages. Justice Scalia’s bitter dissent maintained that “this case is about power.” “To defend traditional marriage” as a union between a man and a woman, Scalia wrote, “is not to condemn, demean, or humiliate those who would prefer” marriage equality. It was the majority’s contrary conclusion, he insisted, that “adjudge[s] those who oppose” marriage equality “enemies of the human race” and “enemi[es] of human decency.”66 This is the same Scalia who had, less than a decade earlier, said that religious and social conservatives were entitled to treat being gay as “immoral and destructive” and to “protect themselves and their families from” that “lifestyle.”67 Scalia said he would have decided the case based on the vibe that “the Constitution does not forbid the government to enforce traditional moral and sexual norms,” including “traditional moral disapproval of same-sex marriage (or indeed same-sex sex).”68

In 2015, more than a decade after the Court held that states can’t make it a crime to be gay, the Court announced an end to discriminatory marriage bans in Obergefell v. Hodges. The Court once again rejected an effort to justify discrimination against gays, lesbians, and bisexuals by labeling it definitely not discrimination. In Obergefell, the advocate defending the state’s marriage ban insisted that the state “doesn’t care… about sexual orientation” since it had prevented everyone, gay or straight, from marrying a person of the same sex, which we all know straight people do all the time.69 The lawyer continued to claim that marriage bans did not discriminate against gays and lesbians even when an increasingly incredulous Justice Kagan said, “Something about if you prevent people from wearing yarmulkes, you know that it’s discrimination against Jews.”70 Justice Scalia wrote yet another angry dissent in which he said he “would hide [his] head in a bag” if he “ever joined an opinion” like Obergefell.71

Obergefell is the “marriage equality” case because it ended discriminatory laws that treated same-sex relationships differently. Naturally, Republican justices insisted the marriage equality decision was a species of discrimination. Recognizing marriage equality “facilitates the marginalization of the many Americans who have traditional ideas” about marriage, Justice Alito wrote in dissent. He continued, “Recalling the harsh treatment of gays and lesbians in the past [italics added], some may think that turnabout is fair play.”72

Yes, Sam Alito claimed that requiring states to license and recognize same-sex marriages subjected opponents of marriage equality to the same kind of treatment that gay people were subjected to in the 1900s and early 2000s.



GET IN, LOSER, WE’RE GOING SHOPPING FOR A CASE TO UNDO CIVIL RIGHTS PROTECTIONS FOR THE LGBT COMMUNITY!

In 1985, President Reagan’s attorney general Edwin Meese told the Christian Legal Society, “Only if our nation clearly understands the real meaning of the First Amendment… can we preserve traditional values.”73 The First Amendment says, in relevant part, “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press.”74 The amendment provided a potential vehicle for chipping away at increasingly popular protections for the LGBT community in part because its reference to religion tracks a focal point of the political resistance to LGBT equality—the idea that a big gay cabal was attacking religious freedom.

The Republican justices were so convinced a Big Gay Conspiracy was victimizing religious conservatives, that they went on the hunt for the perpetrators of the supposedly rampant discrimination. There’s an unwritten rule that allows the justices to say what kinds of cases and theories they would like to hear—they sometimes write that stuff in statements accompanying the Court’s decisions not to hear particular cases. So when the Supreme Court declined to hear a case involving a clerk who had refused to issue marriage licenses after Obergefell, Justices Thomas and Alito penned a statement that referred to Obergefell as “a problem that only [the Court] can fix.” (They thought the marriage equality decision was basically “too gay to function,” the line the mean girls co-opt to refer to a gay boy at their school.) The two justices even recommended how future cases should try to limit Obergefell—by invoking the “interests explicitly protected in the First Amendment.”75

Surprise—that’s exactly what happened! The Republican justices’ pleas for these cases reinvigorated a cottage industry of First Amendment challenges to measures guaranteeing LGBT equality.76

As various iterations of these cases made their way to the Court, the justices steadily chipped away at LGBT equality. First came Masterpiece Cakeshop v. Colorado Civil Rights Commission, a 2018 case where lawyers for the organization Alliance Defending Freedom (ADF) argued that it was unconstitutional for Colorado to penalize a baker who refused to offer a custom wedding cake for a same-sex wedding. ADF is a Christian legal advocacy group that makes legal arguments to advance a conservative, religious agenda. It describes its legal academy as having “an unwavering commitment to Christian principles”77 and offers a fellowship to “inspire a distinctly Christian worldview in every area of law.”78 ADF was previously involved in litigation defending marriage bans, including in Oklahoma, Virginia, and Arizona.79 It filed a brief urging the Supreme Court to allow states to ban same-sex sexual intimacy.80 And in Masterpiece Cakeshop, the organization argued that requiring the baker to make a cake celebrating a same-sex wedding forced the baker to “express a written message that [they] believe to be false.”81 (Since same-sex marriages apparently aren’t… real?)

The arguments in Masterpiece Cakeshop relied on false equivalencies that diverted attention from the actual case the Court was hearing. The lawyers likened the baker to “an Islamic cake artist” who refused to make “a cake denigrating the Quran.”82 One of the lawyers supporting the baker argued that Colorado had effectively forced an “African-American sculptor to sculpt a cross for the Klan.”83 (It was… not actually like that; a law prohibiting discrimination against Klan members does not ensure equal treatment based on people’s identity, status, or other such characteristics, including religious beliefs.)

The arguments in Masterpiece Cakeshop also sought to conceal how refusing to make cakes celebrating same-sex weddings effectively discriminates on the basis of sexual orientation, since gay, lesbian, and bisexual people are probably going to be the ones looking for cakes celebrating same-sex weddings. During the oral argument, Justice Alito asked the lawyer for Colorado, “Do you disagree with the fact that he would not sell anybody a wedding cake that expresses approval of same-sex marriage?” The lawyer responded that the baker could not “decide that he won’t sell somebody a product that he would otherwise sell because in his view the identity of the customer changes the message.” But, aha, Justice Alito insisted, “He didn’t say the identity…. He said the message. He said the message.”84 And obviously “the message” a same-sex wedding would send has… nothing to do with the sexual orientation of the people getting married, duh!

While the Court ultimately ruled for the baker, with four Democratic appointees and Justice Kennedy still on the Court, it did so in the narrowest possible way. But the opinion was still quite silly: the Court held that the specific proceedings against the baker were unconstitutional because of some things the Colorado civil rights commissioners had said, which the Court described as “impermissible hostility toward the sincere religious beliefs that motivated [the baker’s] objection.”85 The offending statements? Brace yourself. One commissioner said, “If a businessman wants to do business in the state and he’s got an issue with the law’s impacting his personal belief system, he needs to look at being able to compromise.” The other: “Freedom of religion and religion has been used to justify all kinds of discrimination throughout history, whether it be slavery, whether it be the Holocaust, whether it be—I mean, we—we can list hundreds of situations where freedom of religion has been used to justify discrimination. And to me it is one of the most despicable pieces of rhetoric that people can use to—to use their religion to hurt others.”86

The Court’s decision in Masterpiece Cakeshop avoided a broad ruling that would have allowed any social or religious conservative, or potentially anyone at all, to refuse goods or services to same-sex couples (at least in some unclear set of cases). But the underlying logic of the opinion still reflects a sense that some social and religious conservatives were the victims of the laws and a society that no longer shared their views. The Court chastised the Colorado Civil Rights Commission for its (allegedly) “clear and impermissible hostility toward” the baker’s “sincere religious beliefs.” Justice Thomas and Justice Gorsuch wrote separately to urge the Court to hear another case to address the “free speech claim” that arises when goods and services providers feel that serving a same-sex couple would force them to send a message they don’t approve.87

By this point, it had become a given in conservative circles (including judicial ones) that Democrats and progressives were actively hostile toward conservative religious believers and religion writ large. In the lead-up to the 2016 election, polling found that “nearly 90 percent of working class whites who are evangelical Christians believe Christian values are under attack.”88 In his keynote address to the Federalist Society in 2020, Justice Alito lamented how the “free exercise of religion… is falling in the estimation of some segments of the population.”89

After Justice Barrett was confirmed to the Court, bringing the number of Republican appointees to six, the Court channeled these ideas into decisions invalidating restrictions designed to rein in the spread of the COVID-19 pandemic that shut down the planet through much of 2020 and 2021. Several of the challenged restrictions actually treated religious practices more favorably than other activities: the restrictions prohibited most mass indoor gatherings, but had various exceptions, including for some limited, though-not-at-full-capacity, indoor religious gatherings. The Republican justices were nonetheless convinced that rampant religious discrimination was afoot. The Court noted that one city had limited the capacity of indoor religious gatherings, but not outdoor “campgrounds,” as if to insinuate the city had no reason aside from hostility to religion to allow people to gather en masse outside but not indoors.90 Relying on this reasoning, the Court invalidated several different COVID-19 orders, all from Democratic-leaning jurisdictions such as California, New Jersey, and New York, on the ground that Democratic mayors and governors were unconstitutionally singling out religion for less favorable treatment.91

The Republican justices’ hunt for discrimination against religious and social conservatives continued in Fulton v. City of Philadelphia.92 That 2021 case involved a term in the City of Philadelphia’s contracts for agencies that certify prospective foster care parents. The contract term required agencies not to discriminate against applicants on the basis of sexual orientation. Here, too, the Court moved the needle slightly away from LGBT equality while still declining to make a broad pronouncement about the relationship between LGBT equality and the First Amendment. The Court ruled for the would-be discriminators, but in a way that was ostensibly tied to the terms of the particular contract, which the Court said posed a risk of discrimination against religious groups. Justices Alito, Gorsuch, and Thomas urged the Court, in a future case, to announce a broader rule that would cover more antidiscrimination measures.

Those justices got their wish in 303 Creative v. Elenis, another case filed by ADF in 2016.93 In 303 Creative, the owner of a small business that claimed to offer wedding websites said she was concerned that Colorado’s antidiscrimination law would require her to offer websites for same-sex weddings. The case was filed the year after Justice Alito had declared that Obergefell marginalized social and religious conservatives and Justice Thomas had insisted that Obergefell would lead to First Amendment violations.

The 303 Creative case underscores how the Court, together with the conservative legal movement, can generate cases to steer the law in their preferred direction. When ADF filed the 303 Creative case, the “wedding website designer” had never actually designed a wedding website for anyone at all, much less been asked to make a website celebrating a same-sex wedding. Her company did not even consistently market itself as designing wedding websites; originally, it merely claimed to offer general website design.94 A few months before the case was filed, the designer’s website had not included materials about how the company wanted to focus on religious Christian messaging.95 Her lawyers subsequently claimed that, after the case was filed, she received a request to design a same-sex wedding website from a man. Except the man turned out to be a website designer who was already married… to a woman.96 That’s part of why the Colorado attorney general called 303 Creative a “made-up case.”97

The litigation in 303 Creative differs from the many constitutional challenges that happen after people have been penalized for violating an unconstitutional law. While some cases arise before someone has been accused of violating a law, they usually involve instances where it’s clear how a law will be enforced, such as cases where an abortion provider challenges an abortion ban. No one doubts that an abortion restriction will affect an abortion provider who is in the business of openly and regularly providing the abortions that are now prohibited by law. Plus, because the abortion provider is doing the very thing the law prohibits, it’s easy for courts to assess whether the law can prohibit that thing. In 303 Creative, by contrast, the company hadn’t been involved in designing the kind of websites that the wedding website designer argued she was now going to be forced to make. It wasn’t even clear what it would mean to “force” the designer to “make a wedding website” since she had not really been in the business of designing wedding websites at all. And if designing a website merely involved her pasting some photos, writing no text, or using a template, it would not involve that much, if any, of her speech.

ADF has been involved in other cases that have gone to considerable lengths to generate matters for the Court to weigh in on. In the case challenging medication abortion, people literally incorporated an entity in a location that allowed them to file their lawsuit in a particular court before a particular judge.98 The 303 Creative case was created to present the justices with the very same questions ADF had tried to raise in Masterpiece Cakeshop—whether and when guarantees of LGBT equality are unconstitutional because they are unfair to religious and social conservatives. The justices had said they wanted to answer those questions, and because they apparently have nothing better to do than opine on the same questions case after case, they opted to hear 303 Creative. They insisted that 303 Creative was different from Masterpiece Cakeshop because 303 Creative arose in the context of a wedding website rather than a wedding cake, which supposedly meant the case involved goods and services that are “created,” “expressive,” and involve “ ‘pure speech’ ” and “communicate ideas.”99 This is what happens when the justices have a particular end game in mind—cases come down to cakes versus internet posts.

Having set out to undermine LGBT equality, the Court proceeded to do just that. Once again, the Republican justices tried to conceal what they were up to with some weird analogies. At oral argument in 303 Creative, Justice Alito imagined “a Black Santa” in a “mall” who “doesn’t want to have his picture taken with a… child who’s dressed up in a Ku Klux Klan outfit,” as if that were the case the Court was deciding. He seemed to want to equate the wedding website designer with the Black Santa who refused to take pictures of children in Klan outfits. He even seemed to think that was… funny, since he said later with a smirk, “You do see a lot of Black children in Ku Klux Klan outfits, right?”100

In the eventual opinion for the six Republican justices, the Court concluded it was unconstitutional to apply Colorado’s antidiscrimination law to the wedding website designer who did not want to create websites celebrating same-sex weddings. At oral argument, the lawyer for the website designer said she “believes same-sex marriage to be false,” i.e., that same-sex marriages are not real, actual marriages.101 The Court reasoned that it would violate her First Amendment rights “to compel” her “to create speech she does not believe”—speech recognizing a marriage that the designer believes does not and should not exist.102

The ADF lawyer who argued the case told the New Yorker that “aside from overturning Roe,” 303 Creative “was ‘bigger than anything’ her group had yet achieved.”103

303 Creative is a big deal. The decision depicts measures that secure LGBT equality as a kind of discrimination. It perpetuates the idea that LGBT equality victimizes religious and social conservatives.

Even though the Court did not overrule the previous decisions protecting LGBT equality, the Court’s new approach to LGBT rights opens a path to legitimizing discrimination the Court had previously shut down. In 1996, the Court invalidated a Colorado measure that prohibited jurisdictions from guaranteeing equal treatment—equality—for the LGBT community. The Court said that was discrimination; in dissent, Justice Scalia insisted it was not. In 2003, the Court said it was discrimination for Texas to ban consensual sexual intimacy between adults of the same sex. Texas had insisted it was merely regulating conduct, not discriminating on the basis of sexual orientation. And in 2015, the Court labeled it unconstitutional discrimination for states to prohibit people of the same sex from getting married. The states had argued they were prohibiting everyone, gay, straight, or bisexual, from marrying a person of the same sex.

The Court shifted its approach in 303 Creative v. Elenis. Conservative talking head Ben Shapiro summarized 303 Creative this way: “Very often ‘discrimination’ against a gay person is not, in fact, discrimination against a gay person. It’s discrimination against behavior that is conducted by a person who happens to be gay. That is not the same thing at all.”104 Here’s how the Republican justices put it: At the oral argument, Justice Amy Barrett coaxed the website designer’s lawyer to say the designer’s position was not about the customers’ sexual orientation. It could not be about sexual orientation, she implied, because the website designer would refuse to design websites celebrating same-sex weddings for gay couples or straight couples.105 And who knows whether straight people might want a wedding website celebrating a same-sex wedding. Who knows—maybe a straight man or woman might marry someone of the same sex and be part of a same-sex wedding! As one of the mean girls said in Mean Girls, “You may think you like someone, but you could be wrong.”

This tortured way of masking discrimination through gaslighting made its way into the opinion in 303 Creative. The Court insisted the website designer was not discriminating against gays and lesbians because of a “protected characteristic,” i.e., because of the customers’ sexual orientation.106 Rather, the Court declared, she was refusing to serve them for some other, totally different reason that happened to be related to the message their same-sex wedding would send. Hm, wonder what generates that message… could it be that it was a same-sex wedding, which seems pretty tied up with a person’s sexual orientation? No, that can’t be it! The Court needed support for the idea that the wedding website designer was not discriminating against gays and lesbians, so the Court wrote that the wedding website designer would “gladly create custom graphics and websites for gay, lesbian, or bisexual clients,” perhaps including all of the opposite-sex weddings that gays and lesbians seek wedding websites for. To paraphrase Jane Austen, it is a truth universally acknowledged that every gay couple must be in want of a straight wedding to celebrate.

Another part of the Court’s jurisprudence of conservative grievance is the insistence that, while there is no discrimination against gays and lesbians, there is illegal discrimination against religious and social conservatives. Because prohibiting discrimination against LGBT persons is (supposedly) discrimination against the religious and social conservatives who want to engage in it. Texas attorney general Ken Paxton, a Republican, summed this up when he said, after the Court decided Obergefell, “The issue of marriage has increasingly devolved into… aggression against people of faith.”107 These conservatives really think, just like Regina George, that gays and lesbians are obsessed with them! (In recounting her previous friendship with Janis, Regina remembers thinking to herself “Why are you so obsessed with me?!?”)

Think of the scene from the penultimate episode in season 2 of the HBO show White Lotus, where a clueless entitled rich lady portrayed by Jennifer Coolidge says in an increasingly agitated state, “These gays are trying to murder me.” But now it’s (clueless, entitled) Supreme Court justices insisting the gays are trying to murder them (and other religious and social conservatives, too). And, unlike in White Lotus… the gays are not actually trying to murder them.

The insistence that LGBT equality grievously harms religious and social conservatives is a singular theme in the Republican appointees’ critiques of marriage equality. Justice Alito said it in his Obergefell dissent and he (and other Republican appointees) haven’t stopped talking about it since. In a 2020 keynote address to the Federalist Society, Justice Alito expressed concern that “those who cling to old beliefs” regarding marriage “risk being labeled as bigots and treated as such.”108 “You can’t say that marriage is a union between one man and a woman,” he insisted, despite saying that repeatedly over the last decade. Around the same time, Justice Thomas penned a statement lambasting those who “have continually attempted to label people of goodwill as bigots merely for refusing to alter their religious beliefs” about the validity of same-sex marriages and relationships.109 Justice Thomas warned, “Those with sincerely held religious beliefs concerning marriage will find it increasingly difficult to participate in society.”110

Are you for real? The Republican Party promised to pick Supreme Court justices because of their beliefs about marriage! The party’s 2016 platform promised to appoint justices who would overrule Obergefell. It read, “Only a Republican president will appoint judges who respect the rule of law… including the inalienable right to life and the laws of nature and nature’s God, as did the late Justice Antonin Scalia…. Only such appointments will enable courts to begin to reverse the long line of activist decisions—including Roe, Obergefell, and the Obamacare cases.”111 During his administration, Trump nominated Justices Gorsuch, Kavanaugh, and Barrett to the Court. During the 303 Creative arguments, Justice Barrett described the wedding website designer’s opposition to marriage equality as a “biblical view about marriage.”112

Trump nominated a bunch of judges who did anti-LGBT legal work in their previous careers. Judge Andrew Brasher, now on the U.S. Court of Appeals for the Eleventh Circuit, worked with ADF to produce a brief that argued gay and lesbian parents “weren’t as ideally suited as ‘biological parents’ to raise children.”113 Judge Matthew Kacsmaryk, a district judge in Texas, authored an amicus brief in Masterpiece Cakeshop while he was a lawyer at the First Liberty Institute, which has received grants from ADF.114 The brief inveighed against “the coercive exercise of authoritarian power below,” which as a refresher, involved Colorado sanctioning a baker for refusing to make a wedding cake for a same-sex couple.115 Judge Kyle Duncan, now on the U.S. Court of Appeals for the Fifth Circuit, gave several talks to ADF; he also spoke to the Federalist Society about whether the Constitution required states to recognize same-sex marriages.116 These people seem to have made out just fine, notwithstanding their (apparently) biblical views about marriage!

The idea that LGBT equality horribly victimizes religious and social conservatives is divorced from reality (it is, after all, a vibe). It is nonetheless a key element of the Court’s jurisprudence of conservative grievance. The law now reflects a persecution complex that imagines religious and social conservatives are the victims of a society that no longer shares their views, and it insists that religious and social conservatives deserve judicial protection from the big bad gays who have convinced people that they should be able to participate fully in civic society. It turns out the LGBT community, not the mean girls and boys on the Supreme Court, should be the ones asking, “Why are you so obsessed with me?”

The Court has twisted the rising support for LGBT equality into evidence of discrimination against the religious and social conservatives who cling to their opposition to LGBT equality. Polling from the early 2000s found that about 30 to 40 percent of American adults supported same-sex marriage; in the 2010s, there was majority support for marriage equality; and polling in the 2020s found there is supermajority support (between 60 and 70 percent) for marriage equality.117 That shift doesn’t mean something has gone wrong, or that there is discrimination against religious and social conservatives who oppose marriage equality. Sometimes society’s views change; by itself, that can’t mean the group whose views are now in the minority gets to project their views onto the rest of society.

Insisting otherwise is another way the Court is making the law less democratic, and it reflects a worldview shared by Republicans. Polling by the Public Religion Research Institute and the Brookings Institution has found that “more than half of Republicans believe the country should be a strictly Christian nation.”118

The jurisprudence of conservative grievance treats advances in LGBT equality as evidence of discrimination against social and religious conservatives, since the real victims are always straight, white, cisgender men, duh! Parts of the 303 Creative opinion depict the plaintiff who objected to LGBT equality as a beleaguered minority. The opening section of Justice Gorsuch’s opinion in 303 Creative sympathetically alludes to how the designer’s “views about marriage may not be popular in all quarters.” “The coercive elimination of dissenting ideas about marriage constitutes Colorado’s very purpose” of guaranteeing equality for LGBT people, he insisted. But the “Constitution… protects [the website designer’s] right to differ.”119 At the oral argument, Justice Gorsuch likened the state’s trainings on antidiscrimination law to “reeducation program[s],” a reference to the Chinese Communist Party’s practice of sending perceived dissidents to labor camps.120

Basically, the emergent theory seems to be that the LGBT community is being overly sensitive about laws barring same-sex intimacy or same-sex marriage, as well as laws that allow same-sex couples to be treated differently. But the working theory simultaneously maintains that it is reasonable and valid for religious and social conservatives to think that prohibiting discrimination against LGBT people (i.e., guaranteeing equal treatment) discriminates against them.

To see where this theory goes, consider the 2024 case in which Sam Alito suggested that a state court had improperly refused to seat jurors in a trial about whether the plaintiff was discriminated against for being “a lesbian who presents masculine.” The trial court allowed the plaintiff to remove jurors who believed homosexuality was a sin. Sam Alito managed to twist this into… discrimination against the jurors. He maintained the case was yet another example of how Americans with “traditional religious beliefs about homosexual conduct will be ‘labeled as bigots and treated as such’ by the government” and “society.”121 These guys are so committed to the grievance narrative and victim complex that a Supreme Court justice said it is unconstitutional to remove would-be jurors who believe homosexuality is a sin from a case about sexual-orientation discrimination.

The Court’s reasoning in 303 Creative opens a path to judicially blessing all kinds of discrimination against the LGBT community by denying that it is discrimination at all. In one case filed in 2021, where a former schoolteacher argued he was illegally fired because he was gay, the school responded that the gay teacher was fired because he supports same-sex marriage.122 The school later invoked 303 Creative to support its claim that this was not discrimination on the basis of sexual orientation.123

When the first lower federal court suggested, in 2023, that bans on gender-affirming care did not unconstitutionally discriminate against transgender people, it rejected the idea that transgender individuals were minorities who needed judicial protection from unfair discrimination. Why? Well, the court observed, “The only large law firms to make an appearance in the case all entered the controversy in support of the plaintiffs” and “the major medical organizations support the plaintiffs.”124 Maybe that’s because the laws use trans kids as political scapegoats, have no medical justification, and cause considerable harm? No, that can’t be it; it must be because law firms and medical organizations don’t like religious and social conservatives! Oh, and never mind the rash of laws targeting transgender individuals.125 Apparently what really matters is that the anti-trans campaign is unpopular (in certain circles), and that law firms and medical organizations are saying anti-trans laws are unconstitutional discrimination. Everyone knows that saying something is discrimination is itself a form of discrimination, since it is mean to the religious and social conservatives who want to engage in the discrimination! Plus, the court reasoned, laws banning gender-affirming care did not even really discriminate against trans people, since the laws banned gender-affirming care for everyone, including cisgender people. And everyone knows that it’s just as common for cisgender people to seek gender-affirming care as it is for transgender people to do so.

That the Supreme Court has made up a narrative about how the world works—that religious, social conservatives are victims when gays, lesbians, bisexuals, and trans people get to fully participate in society—has real implications for the law. It could portend far-reaching implications, since it’s hard to do law or use law as a constraint when the Court’s legal reasoning is mostly just vibes. In 303 Creative, for example, the Court didn’t say that only those goods and service providers engaged in expressive businesses that create pure speech and communicate ideas are exempt from civil rights statutes. Nor did it bother to define what constitutes “pure speech” or which goods and services are expressive and communicate ideas. A wide range of people could try to use the decision to engage in discrimination. The baker in Masterpiece Cakeshop had argued that cakes are expressive; adoption agencies have said their work is expressive;126 and many other services providers have argued the same, including hairdressers127 and photographers.128 Nor is it clear from 303 Creative why “expressive” goods and service providers could refuse service only to LGBT individuals, but not to racial minorities, religious minorities, people of certain genders or sexes, and more. If you can’t compel a business owner to create pure speech and express an idea they disagree with, then you can’t do that no matter what speech might be created or what idea might be expressed. Some employers who are opposed to abortion have argued they have a right to discriminate against people who have abortions since, they say, associating with people who have had abortions sends a message supportive of abortion.129 Some of the uncertainty created by 303 Creative stems from the fact that the case was created to allow the justices to make a pronouncement that the First Amendment permits (some uncertain amount of) discrimination against LGBT persons. Why was wedding website design pure speech, communicative, and expressive? Hard to say, since the plaintiff in 303 Creative hadn’t really been in the business of making wedding websites at all.

So how much discrimination does 303 Creative permit? Well, we may be about to find out.



THE SUPREME COURT IS NOT SWEET! IT RUINED MY LIFE!

Janis Ian tries to warn the new girl with exasperation, “Regina George is not sweet. She ruined my life!” The Court’s reasoning in 303 Creative is trying to fool us into thinking the Republican justices are sweet—that they are just so concerned with the struggles of the poor, beleaguered individuals who are being unfairly discriminated against… by which they mean all of the straight cis people who are supposedly being victimized by the big bad gays (mere existence).

The First Amendment suited the Court’s project of rolling back LGBT rights because it allows the Court to loosely draw some false equivalencies with the Warren Court, the super progressive court that lasted from 1953 to 1969 and is considered the most progressive court in U.S. history. There have been moments when the Supreme Court used the First Amendment to protect the rights of unpopular and politically powerless religious minorities. That included Jehovah’s Witnesses who sought exemptions from having to salute and pledge allegiance to the flag in school, and Amish people who sought an exemption from compulsory school attendance beyond the eighth grade.130 (A careful reader will note these exemptions do not allow religious groups to project their views onto anyone else, including nonbelievers. Nor do they allow religious groups to treat nonreligious believers in violation of the law.) The Warren Court used the First Amendment to protect members of organizations such as the NAACP at a time when civil rights activists faced horrific violence and death.131

The Republican justices love to gesture toward these cases, which protected the rights of unpopular minorities, in modern cases where the Court is dismantling hard-earned civil rights for historically subordinated groups. The 303 Creative case quoted from, and made a hash of, the decision that said Jehovah’s Witnesses could not be forced to salute the flag and pledge allegiance to the United States. In 303 Creative the prior decision was quoted as follows: “ ‘If there is any fixed star in our constitutional constellation,’ it is the principle that the government may not interfere with an uninhibited market place of ideas.”132 Here’s what the prior case actually said: “If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion.”133

More than a few of the attempted analogies between the modern Court and the Warren Court aren’t that serious. Just because the government can’t censor speech or religious practices on the ground that they’re unpopular doesn’t mean Republicans get to project their speech and religious practices onto everyone else just because they’re unpopular. But the Republican justices now maintain that, because religious and social conservatives’ views on LGBT equality have become a minority position, religious and social conservatives have a right to impose those views on everyone else. That cannot be right since it would mean the First Amendment prohibits certain kinds of social change—specifically, the kind that Republicans don’t like. It would mean the amendment prohibits democracy since it would prevent people and society from changing their views.

Yet that’s where the Republican justices seem to have landed, and it is making the law and the country less democratic. Religious and social conservatives’ “traditional understanding of marriage” may now represent “a minority,” Justice Clarence Thomas wrote in 2018, but that “is all the more reason to insist” their opposition to marriage equality “be protected.”134 As if the more wrong they are, the more rights they have to force everyone else to live in their world according to their views.

Overly simplified callbacks to the Warren Court and Republican justices cosplaying as the Warren Court are some of the ways the Supreme Court gets away with its BS. The Warren Court did a lot of stuff that is now associated with the Supreme Court, such as recognizing the right to have an attorney if you can’t afford one,135 invalidating segregation in schools, and ending bans on interracial marriage.136 But just because there was a (short and unusual) time when the Supreme Court used its powers effectively and democratically doesn’t mean the Court should have the same leeway when it behaves very differently. Otherwise, the Court could run on the Warren Court’s fumes while clawing back much of what the Warren Court did. The Roberts Court is proof of that. In 2023, the Court “but actually-ed” Brown v. Board of Education, the decision invalidating segregated public schools: when the Court invalidated two universities’ efforts to create diverse student bodies, it said that Brown prohibits integration efforts rather than requiring them.137

Nice one, bros. (And Amy.)

Sometimes the Court’s apologists have the audacity to compare the people who criticize the Court today with the people who criticized the Warren Court for the decision in Brown. To be clear, their claim is that criticizing the Court for allowing states to terrorize women by denying them health care, and permitting discrimination against sexual minorities, is just like criticizing the Court for declaring an end to separate-but-equal segregation. The people who do this kind of stuff are making feeble gestures toward a principle that took shape through the unique Warren Court period—the idea that political officials must follow the Supreme Court’s interpretation of the Constitution. That principle solidified after Brown invalidated segregation, and it reflects the political context of the time and some political contingencies that didn’t have to shake out the way they did. Amid segregationists’ massive resistance, the Court issued a decision saying that state officials had to respect the Court’s interpretations of the Constitution.138 Brown should have been respected, but people seem to miss that some of the reasons why are tied to Brown itself. The Court was demanding respect at a time when the Court was acting respectably, and the Court was adhering to a constitutional principle that was shared by other key players in the federal government. President Dwight Eisenhower had placed the Arkansas National Guard under federal control and ordered federal troops to help integrate Little Rock Central High School.139 Congress passed a Civil Rights Act that prohibited racial discrimination and a Fair Housing Act that targeted residential segregation.140 The story of Brown is not as simple as the Court standing against the entire political process, and it does not require the country to allow the modern Court to do whatever unpopular, harmful thing it wants. It certainly doesn’t require us to sit back and let the Court end civil rights protections for a group that has historically been subjected to discrimination and continues to be to this day.

That is precisely what the Court is doing: it is blocking legislatures from protecting the rights of the LGBT community. And the Court could be on the road to doing much more—it might allow legislatures to strip constitutional rights from the LGBT community as well. This is resulting in another body of law, in addition to the law of reproductive freedom, that dismisses and harms a group that, for the most part, is not part of the modern Republican coalition. The Human Rights Campaign has estimated that about 80 percent of voters who are LGBT voted for Democratic candidates in the 2022, 2020, and 2016 elections, and the Williams Institute estimated that only 15 percent of LGBT voters are registered as Republicans.141

Another reason for concern about the future of LGBT rights is that they are inextricably related, as a matter of law, to the reproductive rights the Court has dismantled. Roe v. Wade had grounded the right to end a pregnancy in a constitutional right to privacy. The Constitution’s text does not explicitly mention a right to privacy, which is why the right to privacy (and any rights encompassed within it) are called “unenumerated” rights. The Supreme Court has said that some unenumerated rights are protected as part of the “liberty” that is guaranteed by the due process clauses of the Fifth and Fourteenth Amendments. (Both amendments say the government shall not “deprive” any person “of life, liberty, or property, without due process of law.”)142 The Court concluded that one unenumerated right is a right to privacy, which includes the right to abortion, because privacy is necessary to make a system of ordered liberty, democracy, and equality work. That’s how the Court explained its decision to uphold Roe in the 1992 case Planned Parenthood v. Casey: “These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment.”143

That is also how the Court explained its LGBT rights decisions in Lawrence and Obergefell. In Lawrence, the decision striking down laws that prohibit consensual sexual intimacy between persons of the same sex, the Court quoted that passage from Casey. It said Casey “reaffirmed” that “our laws and tradition afford constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education.”144 In the opinion overruling Roe and Casey, Justice Clarence Thomas’s separate writing encouraged the Court to overrule Obergefell, the marriage equality decision, and Lawrence because the decisions are so intertwined with Roe. Justice Alito, who authored the majority opinion overruling Roe, had previously joined one of Clarence Thomas’s separate writings that encouraged the Court to revisit Obergefell. And in the opinion overruling Roe, Alito, for a majority of Republican justices, described the entire “theory” that the Fourteenth Amendment “provides substantive protection for ‘liberty’ ”—part of the basis for Lawrence and Obergefell—as “controversial.”145

Before the Republican justices ultimately overruled Roe, they spent decades whittling away at abortion rights, kind of like what the justices are doing now with LGBT rights.146 Right Wing Watch reported that Denise Burke, senior counsel at ADF, said the strategy was to take the “legs out from under Roe, one by one.”147 The president of Americans United for Life similarly told the Atlantic, “You’re not going to capture the queen in one fell swoop.”148 As the justices moved to overrule Roe, they even decided when they would overrule Roe by exercising their near-plenary power over the timing and scheduling of cases to ensure they would end Roe after Justice Barrett’s first term on the Court.

The justices also manipulated the timing of Masterpiece Cakeshop, the first post-Obergefell decision chipping away at LGBT equality. Masterpiece Cakeshop was originally scheduled for the justices’ September 2016 conference, when there were only eight members of the Court after Justice Scalia had passed away and the Republican Senate refused to consider President Obama’s nominee to replace him. The justices requested more briefing in Masterpiece Cakeshop, after which the case was scheduled for a conference in January 2017. Then the justices requested even more information (the record in the case), after which they held on to the case for an additional five months. The Court didn’t grant certiorari in Masterpiece Cakeshop until June 2017, which pushed the case to the Court’s following term and ensured a decision would not be released within a few months of Justice Gorsuch joining the Court.149 The Court’s maneuvers also provided some distance between Masterpiece Cakeshop and the Court’s previous decision in Obergefell, which was helpful given the dissonance between them. Obergefell had rejected various justifications for treating same-sex couples differently, whereas the arguments in Masterpiece Cakeshop embraced them.

There are already efforts underway to judicially roll back LGBT rights using the methods the Court has used to chip away at reproductive rights. In 2014, in Burwell v. Hobby Lobby Stores, the Supreme Court said that federal law could not require companies to offer their employees health insurance that covers certain forms of contraception the companies believed to be abortifacients. The decision said that contravened another federal law, the Religious Freedom Restoration Act (RFRA).150 Relying on that case and that law, companies are arguing that federal law cannot require companies to offer their employees health insurance that covers pre-exposure prophylactic drugs (PrEP drugs), which are taken to prevent contracting HIV. Invoking RFRA, the companies insist that covering PrEP drugs “violates their religious beliefs” because it would make them “complicit in facilitating homosexual behavior” and “sexual activity outside of marriage.”151 A district court agreed with them.152

The attacks on LGBT equality are part of a larger movement in which nothing happens in isolation, and that movement has taken aim at the Supreme Court cases protecting the LGBT community. Days before the Dobbs decision overruled Roe, the official platform of the Republican Party of Texas was amended to say, “We believe the Obergefell v. Hodges decision, overturning the Texas law prohibiting same-sex marriage in Texas, has no basis in the Constitution and should be nullified.”153 The day Dobbs was decided, then–Texas attorney general Ken Paxton (a Republican) was asked if he would defend hypothetical state laws that questioned Lawrence or Obergefell.154 Paxton said he would.155 After the Court overruled Roe, Republican senator Ted Cruz said, “Obergefell, like Roe v. Wade, ignored two centuries of our nation’s history. Marriage was always an issue that was left to the states.”156 Less than two years after the Court overruled Roe, Tennessee enacted a law allowing public officials to refuse to perform same-sex marriages that offend the officials’ conscience or religious beliefs.157 Political movements like these can shape how the law may be applied in the future.

By 2024, there were already legal filings asking the Supreme Court to overrule Obergefell.158 The 2016 Republican Party platform had promised judicial appointments that would “reverse the long line of activist decisions—including Roe, Obergefell, and the Obamacare cases.”159 Those appointments led to the reversal of Roe. Who is to say the same won’t happen with Obergefell later on?

The available evidence suggests the conservative legal movement knew how to select Obergefell skeptics just like they knew how to select Roe skeptics. In the only case to date about what Obergefell requires by way of equal treatment for LGBT couples, the only Trump nominee on the Court at the time, Neil Gorsuch, said that Obergefell didn’t require much equal treatment at all. That 2017 case involved Arkansas’s refusal to automatically issue birth certificates listing the names of both parents in a married LGBT relationship even though the state automatically issued birth certificates for both parents in married straight relationships. Justice Kennedy was still on the Court at the time, so the Supreme Court rejected that gambit to undercut Obergefell’s guarantee of equal treatment for same-sex relationships. But Justice Gorsuch, joined by Justices Alito and Thomas, would have allowed it and chipped away at Obergefell.160 Now that Kavanaugh has replaced Kennedy and Barrett has replaced Ginsburg, is there a majority for Gorsuch’s position? Who knows? Which is cold comfort for the LGBT people who want to have children. And even if the Republican Party did not get it right this time (à la David Souter, Anthony Kennedy, or Sandra Day O’Connor), there’s no guarantee the Republicans won’t have perfected the process by the time they make their next appointment to the Supreme Court.

Decisions joined by Trump’s other Supreme Court nominees, Amy Barrett and Brett Kavanaugh, offer some additional breadcrumbs that hint at how Republican justices might whittle down marriage equality. In the 2024 decision Department of State v. Muñoz, the Supreme Court, in an opinion authored by Amy Barrett and joined by Brett Kavanaugh, said that while U.S. citizens have a “fundamental” constitutional “right of marriage,” they do not have a constitutional “right to reside with [their] non-citizen spouse in the United States.”161 Yes, you read that right: the constitutional right to marriage apparently sometimes does not include the right to live in the same country as your spouse. The right to “marriage” is actually a bundle of rights that includes rights to companionship, cohabitation, intimacy, joint decision-making, family, and more, and the Court might take away some of those rights from same-sex couples without admitting or acknowledging that it is effectively overruling Obergefell in the process.

Indeed, the Court’s First Amendment–size bites out of LGBT equality have already taken the wind out of the sails of some of the Court’s previous decisions. Take the Supreme Court’s 2020 decision in Bostock v. Clayton County, which held that the Civil Rights Act of 1964, also known as Title VII, prohibits employers from discriminating on the basis of sexual orientation or gender identity. The decision in Bostock was an important victory for LGBT equality and deserved to be received as such. Still, it was clear the decision did not end the fight for LGBT rights. The justices in the Bostock majority signaled there was still room for play in the joints—i.e., still space for vibes.162 Bostock left open a big question for the Court to decide later: the Court said it was not resolving whether people with religious objections to LGBT equality would be bound by the decision.

Justice Gorsuch authored the opinion in Bostock, and by that point he had called for the Court to hear a First Amendment challenge to civil rights laws; he had also urged the Court to fashion a broad exemption for religious objectors to LGBT equality. He wrote some of these ideas into Bostock—by suggesting that another federal law (the one the Republican justices used to undermine access to contraception, the Religious Freedom Restoration Act of 1993) meant that Title VII might not apply to people with religious objections to LGBT equality. In a technical-sounding passage that may have been designed to take the edge off what he was saying, Gorsuch wrote that the Religious Freedom Restoration Act, which generally prohibits the federal government from substantially burdening a person’s exercise of religion, “operates as a kind of super statute, displacing the normal operation of other federal laws,” and therefore “might supersede Title VII’s commands in appropriate cases.”163

Justice Gorsuch’s subsequent opinion in 303 Creative took a step toward creating these kinds of carve outs for (at least some) people who object to LGBT equality. The case declared that people who object to LGBT equality and are doing free speech stuff could not be subject to antidiscrimination laws protecting the LGBT community. That judicially made exemption allows people (there, religious objectors to LGBT equality) to get out of complying with public accommodations laws that prohibit discrimination on the basis of sexual orientation. The Court granted a license to discriminate against same-sex weddings to a business owner who believed same-sex marriages to be “false.”164

Decisions like 303 Creative, which approve some discrimination against the LGBT community, normalize that discrimination, which invites more of it. That’s why 303 Creative has reopened debates about treating same-sex relationships differently. It invited courts to rely on earlier cases that permitted states to differentiate between same-sex relationships and different-sex relationships. Almost two months after the Supreme Court decided 303 Creative, a panel of three Trump appointees upheld Alabama’s ban on gender-affirming care for minors.165 The decision cited an earlier court of appeals case, Lofton v. Secretary of Department of Children and Family Services, four times. Lofton, which was decided in 2004, had upheld a law barring adoption “by practicing homosexuals.”166 Apparently, that’s good law now, at least in some quarters, and it’s a warning of what might be to come.

These nuances sometimes get lost in commentary and coverage that tries to frame opinions as a “win” for one side or another when the reasoning in the opinions and the broader political fights they are part of complicate that story. Overly simplified caricatures of Supreme Court decisions are especially easy when one side depicts anything less than complete and total domination as a loss. In Bostock, for example, Justice Alito filed such a long (and petulant) dissent it temporarily crashed the Supreme Court’s website. He likened the Court’s opinion to “a pirate ship” that flew a false flag before pillaging the country.167 Arrrrr? Hissy fits like these convey the misimpression that the Court is less right-wing than it actually is.

So, too, do cases such as Fulton v. City of Philadelphia, which ruled for groups seeking an exemption from a nondiscrimination provision. There, agencies certifying prospective foster parents wanted to be able to discriminate against applicants on the basis of sexual orientation. The three Democratic appointees joined three Republican appointees to say that the particular clause in the foster care contracts raised the specter of religious discrimination. But the Court declined to say that all legal prohibitions on discrimination against LGBT people could amount to religious discrimination. Republicans got the result they wanted, invalidating a guarantee of equal treatment for LGBT people. But the Court didn’t use the reasoning Justice Alito wanted: he wanted the Court to overrule decisions holding that the First Amendment “tolerates any rule that categorically prohibits or commands specified conduct so long as it does not target religious practice.”168 That reasoning challenges the reason why it is perfectly constitutional for laws to guarantee equal treatment of LGBT people—since the laws prohibit everyone (religious or not) from engaging in discrimination. Because Alito didn’t get everything he wanted, he wrote a lengthy, whiny separate addition (joined by Justices Gorsuch and Thomas) that accused the Court of making a “wisp of a decision that leaves religious liberty in a confused and vulnerable state.” Alito concluded by saying, “Those who count on this Court to stand up for the First Amendment have every right to be disappointed—as am I.”169 Some commentators characterized Fulton as a no-big-deal case that rejected the Republican justices’ efforts to change the law because of Justice Alito’s written temper tantrum. The “result” in Fulton was unanimous in the sense that all of the justices agreed on the bottom-line conclusion. That helped people downplay the significance of the case and depict the Court as an institution with a moderate, institutionalist center.

LOL. Come on. By 2021, when Fulton was decided, the conservative legal movement and several Republican justices had telegraphed that they wanted extremely broad carve outs from civil rights measures. That the Court didn’t create such an exemption in that one case doesn’t mean it won’t do so in the (near) future. You can’t understand Supreme Court opinions by taking a snapshot of a single decision at a single moment in time. That the Democratic appointees joined the ruling doesn’t mean the ruling didn’t move the law at all. Heuristics such as statistics might seem like a helpful way of understanding the Court, but they can paper over an awful lot. Take a statistic that says the Democratic appointees were in the majority in 50 percent of the Supreme Court’s decisions. That doesn’t sound too bad. But what if, in every case in which Democrats were in the majority, the Court kept the law as is (or even moved the law in a slightly more conservative direction), and in every case in which the Democrats were in dissent, the Court radically refashioned the law in a way the conservative legal movement had requested? Or imagine the Court heard ninety-nine patent cases and one case about whether a Republican president could declare themselves president for life. Imagine that Justice Elena Kagan, appointed by President Barack Obama, voted with Justice Brett Kavanaugh, appointed by Donald Trump, in the ninety-nine patent cases, but split on that one other case. That would not mean the Court is 99 percent moderate, institutionalist, or apolitical.

Other things you might hear or read about the Court can similarly gloss over the Court’s messiness with some Instagram-level filters. Legacy media is often committed to presenting every case as if there are equally reasonable arguments on both sides that have nothing to do with politics and that can be evaluated without reference to the justices’ ideologies or the political party that appointed them. Maybe that is true… on Mars. Plus, some would-be experts, such as the lawyers who argue before the Court, face the risk that being honest or pointed about the Court might alienate justices whose votes they might need in a future case. All of this makes it harder to understand an institution that holds immense power over people’s lives.



Jim Obergefell was not the only plaintiff in Obergefell—his case was consolidated with three other cases involving different plaintiffs that went to the Supreme Court at the same time, in 2015. The plaintiffs in one case, Tanco v. Haslam, included two lesbian doctors who wanted to be listed on their child’s birth certificate, and a gay sergeant in the U.S. Army Reserves who wanted his marriage recognized in the state where he was stationed; in another, DeBoer v. Snyder, two lesbians wanted to jointly adopt special needs children they had fostered; and in the third, Bourke v. Beshear, two gay men wanted to ensure they could care for each other after one of them required emergency heart surgery.170

Over decades, the conservative legal movement has falsely insisted that LGBT equality will be the end of the world and harm children, families, and (now) religious and social conservatives. Republican judges have seized on these made-up, invented harms to inflict real harm on real people.

So raise your hand if you’ve ever been personally victimized by the Supreme Court. In Mean Girls, Regina George insists that she is the one victimized (by Janis Ian’s mere presence) when the reality is… the opposite. When the high school math teacher asks the gymnasium full of girls to close their eyes and raise their hand if they’ve ever been “personally victimized by Regina George,” everyone raises their hands.

The same is true for the Supreme Court’s mean boys (and girl). The Court is poised to decide whether public education on topics of gender and sexuality unconstitutionally victimizes those parents whose religious beliefs are opposed to LGBT rights (or LGBT people’s existence).171 Sometimes, people in these circles think that the mere presence of images symbolizing LGBT equality victimizes them. Having to see a Pride flag was so offensive to Mrs. Alito she wanted to put up a Sacred Heart of Jesus flag or a flag she came up with herself—a white flag with yellow and orange flames that would say VERGOGNA, Italian for “shame.”172

“She doesn’t even go here!” Damian, the gay boy from Mean Girls, might say.

Yet Justice Scalia said it was the Court’s 2013 decision striking down the Defense of Marriage Act that “demeans” the Court. Scalia also maintained the Defense of Marriage Act case was all “about power.”173

It turns out the Republican justices have had more than a few things to say about power and who gets to have it. (Republicans; it’s always Republicans.) Telling democratically elected legislatures they cannot enact laws guaranteeing equal treatment for historically marginalized groups is one thing. But it’s far from the only thing.

It’s not even the only situation where the Republican justices have indulged a persecution complex that imagines the perpetrators of discrimination are actually the victims. Scalia gestured to another in his DOMA dissent. When he accused the Court of “adjudging” religious and social conservatives “enemies of the human race,” he drew a parallel to another group he felt had been unfairly maligned—“once-Confederate Southern state[s],” which he described as “familiar objects of the Court’s scorn.”174






THREE Winter Is Coming (for Voting Rights)

About a month before the fiftieth anniversary of the March on Washington and Dr. Martin Luther King Jr.’s “I Have a Dream” speech, Democratic congressman John Lewis shared a message with the American people. “We still need voting rights protection,” Lewis said in June 2013, as he called on Congress to “repair what the Supreme Court broke.”1

One picture of constitutional law, drawn from the Warren Court, imagines that the Court protects the Constitution and the rights of disfavored minorities. But Lewis was referring to a 2013 case, Shelby County v. Holder, where the Republican justices did something else.2 Shelby County ended one of the crown jewels of the civil rights movement—a key Voting Rights Act protection that blocked voter discrimination by requiring certain states to preclear changes in their voting policies with the federal government.

Shelby County is a pivotal case and part of a larger story about the Supreme Court. The story is about power: white Southern conservatives and the Republican Party did everything they could to maintain their political stranglehold over the country, including embracing minority rule and disenfranchising minority voters. Their ruthless, brutal approach calls to mind Game of Thrones, the novels and television series about warring camps who will stoop to anything to win and maintain power. When sadist teen King Joffrey lands on the throne, he insists on crushing his enemies even after he holds all the cards. “Bring me his head!” he demands, referring to his political opponent Ned Stark. When white conservatives and Republicans gained their power through rigged political systems, they too sought to obtain even more power through violence, the law, and the Supreme Court. They exacted revenge and suppressed opposition because they are satisfied only with complete domination.

The law of voting rights developed through a familiar process that also played out with regard to women’s health and LGBT rights. There were feelings, including racism—a sense that Black people were just inferior. Those feelings coincided with a political agenda—Confederates’ fears of losing political power. And the modern Republican Party whitewashed this into a political strategy that helped remake the Supreme Court and the law in ways that are making the country less democratic.


TELL THEM THE SOUTH REMEMBERS

In Game of Thrones, when Northerner Arya Stark avenges the murder of her family, she says, “When people ask you what happened here, tell them the North remembers.” The American South wishes it was like the righteous North (and Arya Stark) in seeking vindication for some grave injustice. But the “injustice” invoked for over a century by white conservative mythmakers and memorialized in statues, songs, Confederate flags, and Gone With the Wind, is… the Civil War and its aftermath.

After the Civil War came Reconstruction, a political project that sought to enfranchise Black Americans and ensure they had meaningful opportunities to obtain political power. This included the ratification of the Reconstruction Amendments: the Fifteenth, which prohibits states from denying people the vote on the basis of race; the Thirteenth, which prohibits slavery; and the Fourteenth, which guarantees equal protection of the laws (among other things). The North occupied the former Confederacy and forced it to ratify the Reconstruction Amendments to regain its congressional representatives; the federal military also conducted voter registration drives in the former Confederacy.3 Congress was so committed to Reconstruction it voted to impeach a president, Andrew Johnson, because of his resistance to Reconstruction, though the Senate ultimately fell one vote short of removing him.4 Congress even changed the size of the Supreme Court to ensure that Johnson could not nominate a justice and removed the Court’s jurisdiction over certain cases related to Reconstruction because of Congress’s prescient concern that the Court was hostile to Reconstruction.5

But all of those legal changes did not change the feelings some people had about the Civil War. White supremacists were worked up over losing their stranglehold on power because of new rules that shared political power with Black people. Confederates attacked measures that included Black people in the political process by imposing standards about who could vote, such as literacy tests or grandfather clauses that excluded newly freed slaves. Confederates also resisted Black political power through districting maps that determined how votes would be translated into election results—and who got to have power.

White people had different—and probably overlapping—reasons for challenging Black political power. (None of their reasons makes it remotely okay.) White supremacists were driven by racism, and challenging Black voting rights was a strategy for maintaining Confederates’ political power and preserving the political landscape, particularly in the South. The idea that people voting could change the outcome of elections is called… democracy, and many Confederates already seemed to be over it by the 1860s. A dynamic known as racial polarization, where different racial groups tend to prefer different political parties, drove some of this. Black voters unsurprisingly gravitated toward the party that embraced Reconstruction (at the time, the Republican Party), rather than the party that resisted it (at the time, the Democratic Party). So white conservatives sought to reinforce their power by suppressing their political opponents’ power, including the Black voters who supported a different political party. At the same time, white conservatives sought to reinforce their power by trying to appeal to (white) voters based on race to fracture the emerging cross-racial coalitions that had the potential to change the political landscape.6

White conservatives sought to legitimate their return to power through a project called Redemption, or the Lost Cause movement. These were efforts to rewrite Civil War history, redeem the South, and restore white Confederates to power. Redemption denied the significance of slavery and racism to the Confederacy and insisted the South had fought the Civil War for some other Lost Cause besides slavery.7 Redeemers demanded the country act as if white conservatives had done nothing wrong. During the Civil War, an author implored the North “to consider and respect the South as an equal” (by allowing them to deny that Black people are equal).8 After the war, Southern representatives spoke of the “ ‘respect’ due the South” and “the ‘equal honor and equal liberties of each section,’ ” which apparently included the liberty to treat Black people unequally.9 Remnants of Redemption and the Lost Cause movement persist to this day. In 2023, Nikki Haley, who was running for president as a Republican, was asked about “the cause of the Civil War.” Haley responded, “How government was going to run,” omitting any mention of racism or slavery (which make the South look bad). When pressed about slavery, Haley continued to resist, retorting, “What do you want me to say about slavery?” (She later begrudgingly acknowledged the Civil War was about slavery.)10

The Lost Cause movement supplied a way to attack newly enacted laws that facilitated multiracial democracy and addressed racism (since it insisted there was no racism to fix!). The movement eventually filtered into the Supreme Court, which ceded law and the potential for multiracial democracy to white conservatives’ feelings. A decisive turn came in 1873, when the Democratic Party, then the party of white Confederates, declared victory in the gubernatorial race in Louisiana. There were allegations of voter intimidation and fraud, and a group of Black freedmen organized a protest at a courthouse in Colfax, Louisiana. What followed was the Colfax massacre: an armed white militia killed somewhere between one hundred and three hundred Black freedmen.11 The federal government, still under Republican control, attempted to prosecute white militia members under a law passed during Reconstruction, the (first) Enforcement Act, which prohibits interfering with a person’s constitutional rights, including the right to protest, to assemble, and to vote.

In 1875, in United States v. Cruikshank, the Supreme Court said the white militia didn’t violate anyone’s constitutional rights. The Court justified its decision with reference to law, and it was possible (it still is possible) to explain some of the decision in those terms. The Enforcement Act prohibits interfering with rights “granted or secured… by the constitution,” and the Fourteenth Amendment specifically applies to the states.12 It says that “no state” shall deny people the privileges or immunities of citizenship, due process, or equal protection of the laws.13 (The Fifteenth Amendment has similar language.) Therefore, the Court reasoned, only the government, and not private individuals, can violate the Constitution.

But that law still left room for vibes, and as the Court applied the law to the facts, the growing feelings of hostility to civil rights crept in. There were many reasons to think the militia was sufficiently connected to the state to qualify as a “state” actor that could be prosecuted under the first Enforcement Act. One year after Congress passed the first Enforcement Act, it enacted a third Enforcement Act, which was known as the KKK Act, named for the private mob that terrorized Black people. The name reflected a recognition that sometimes private violence can be enabled by the state to deprive people of their constitutional rights. In Cruikshank, for example, the protest and resulting massacre happened at a courthouse, in the shadow of a building dedicated to the law, and the Confederates who took over the state government did nothing about the militia’s massacre of Black freedmen. The knowledge that Confederate politicians were not going to lift a finger against them probably emboldened the militia. Still, the Court insisted the armed white militia was totally separate from the government and therefore didn’t violate anyone’s constitutional rights.14 Underscoring the connection between private mobs and government, after the Court kneecapped the government’s efforts to stamp out racist violence, the Klan flourished and helped enforce voter suppression.15

Cruikshank and other cases contributed to the end of Reconstruction. In another case decided around the same time, the Court invalidated the indictment of election inspectors who had allegedly refused to count a Black man’s vote. The Court said the statute under which the inspectors were indicted (another Reconstruction-era law) “interfere[d]” with states’ ability to “regulate in their own way all the details of all elections,” such as, apparently, whether Black people could vote at all.16

The collapse of Reconstruction made way for decades of violent, racist voter suppression. A Black man represented by a Black lawyer challenged Alabama’s refusal to allow Black citizens to register to vote according to the (more lenient) rules applicable to white voters.17 A 1903 opinion by Justice Oliver Wendell Holmes, who’s still celebrated in legal circles, rejected the man’s claim by centering white Southerners’ feelings. The opinion practically made white Southerners’ feelings the law: It reasoned that if “the great mass of the white population intends to keep the Blacks from voting… a name on a piece of paper will not defeat them.”18 Therefore, the Court didn’t even have to try.

Holmes’s statement was only partially correct. At the time, there were genuine efforts at multiracial democracy and real prospects for cross-racial political coalitions. Alabama’s disenfranchisement of Black citizens allegedly came about through wrongdoing and fraud, similar to the 1873 election in Louisiana.19 But Holmes’s statement that the “white population intends to keep the Blacks from voting” was prescient in predicting what followed: racist and race-based political appeals split burgeoning cross-racial coalitions, and the white supremacist political movement enforced its power through violence. After the Supreme Court ruled against the plaintiff in the Alabama case, he moved to Oklahoma, outside Tulsa. Within a decade of his move, a white mob razed the Black community in Tulsa and murdered hundreds of Black residents during the Tulsa Race Massacre.20 The NAACP estimates that between 1880 and 1960 there were more than forty-seven hundred lynchings in the United States;21 the Equal Justice Initiative has documented that the ratio of Black lynching victims to white lynching victims increased after 1900.22 Some of the racial violence enforced voter suppression: even by the mid-1960s, less than 7 percent of Black voters were registered in Mississippi, and less than 20 percent were registered in Alabama, about 50 percentage points less than the figures for white voters.23

Throughout this time, the country continued to feed the lie that Reconstruction had been an unjustified attack on the South, rather than a recognition of the force needed to free Black Americans and protect their civil rights. An entire branch of scholarship maintained that the people most committed to Reconstruction were driven not by opposition to slavery or racism, but “by an irrational hatred of Southern ‘rebels.’ ”24 This invented narrative resurfaced later, in Shelby County, when the Court killed part of the Voting Rights Act, as well as in other cases. In 2024, for example, during the oral argument about whether the Fourteenth Amendment disqualified Donald Trump from office because of his role in the January 6 insurrection, Justice Clarence Thomas said that Reconstruction involved “people who felt very strongly about retaliating against the South [italics added],” rather than say enforcing Black civil rights or building a multiracial democracy.25

Holmes’s observation that white Alabamians “intend[ed]” to stop Black people from voting, and that they would be allowed to do so, also presaged how courts would undermine voting rights. Over the next century, the Court started to focus on what politicians did or didn’t “intend” in a voting policy, rather than on the de facto effects of the policies, which were often to disenfranchise racial minorities in disproportionate numbers based on reed-thin reasons. Judges made a policy’s “intent” the lodestar for whether the policy was lawful. But recall that some people in Alabama refused to register Black voters because they were racists who didn’t want Black people to vote, while others may have done so because Black voters preferred a different political party than they did, or because they feared the prospect of new multiracial political coalitions. Suppressing Black votes for any of those reasons, including to secure partisan political advantage, doesn’t make it okay. It still suppresses Black political power and relies on suppressing Black political power. That is not some neutral policy, given the country’s history of racial discrimination.




WINTER IS COMING (FOR VOTING RIGHTS)

The thing about Game of Thrones’ most famous slogan, “Winter is coming,” is that it wasn’t just a warning of dark times to come. It was also a call to get things done while the weather (or the big wall keeping out the ice zombies) held. For voting rights, the climate was good enough to make real progress for a brief, crucial period—though winter was still coming. The political fight that played out over the Voting Rights Act (VRA) of 1965, and the rhetoric white conservative politicians used to oppose it, previewed how Republican justices would later end a key piece of the act—by reraising previously interred objections to the law.

Momentum for voting rights built in the face of violent voter suppression. During the 1960s, twenty-six-year-old Jimmie Lee Jackson unsuccessfully tried to register to vote, and in 1965, he was shot and killed during a civil rights demonstration. Civil rights activists organized a march from Selma to Montgomery over the Edmund Pettus Bridge, named for a former grand dragon of the Alabama Ku Klux Klan. Law enforcement officers waited at the end of the bridge and violently attacked the protesters. One officer clubbed a young civil rights activist named John Lewis over the head, causing him to pass out.26

News outlets broadcast images of the violence to the country.27 Eight days later, Democratic president Lyndon B. Johnson signed the VRA.

It was no accident that the VRA became law during the heydays of the Warren Court.

The year before Congress passed the VRA, the Warren Court had made the country more democratic by issuing its famous one-person, one-vote decision that required legislative districts to be roughly equal in population.28 Before the decision, state legislatures could pack many more people into certain districts, which gave the people in the less populous districts more political sway than the people in the more populous districts.29 Just imagine there are ten districts, nine of which have one person, and the remaining district has one hundred people. The people living in the one-person districts get to pick their representatives, and representatives chosen by 9 out of the 109 people in the state would control political power in the state. The Warren Court’s one-person, one-vote decision ensured that wouldn’t happen. It made legislatures more representative and responsive to popular sentiment. That probably helped get Congress to respond to the groundswell of collective national shame over the violent suppression of voting rights. The country was taken aback by the horrific images of law enforcement officers brutalizing peaceful civil rights protesters, and Americans hoped to differentiate themselves from the discredited Nazi regime and retain the moral high ground against the Soviet Union. So Congress enacted the VRA.

Among the VRA’s provisions was Section 2, which prohibited all voting practices that “deny or abridge the right… to vote on account of race or color.”30 The VRA also included Section 5, which required certain jurisdictions (primarily those in the former Confederacy) to get permission from the federal government before changing their voting policies. This system became known as preclearance. It was included to stop voter discrimination before it ever happened—to ensure that discriminatory policies never went into effect, rather than relying on courts to strike them down after the fact, perhaps after they already skewed an election.

Section 5 was set to expire after five years. It was immediately challenged in court, and in 1966, the Warren Court upheld the law by a vote of 8–1.31 The lone dissenter was Justice Hugo Black, a former member of the Ku Klux Klan in Alabama who had been appointed to the Court in 1937 by President Franklin Roosevelt.

A few years later, the Supreme Court, still in its Warren Court Era, strengthened the VRA by reading it broadly. The Court said the VRA applied to districting decisions about how to divide up governmental entities, not just to voter qualifications.32 That meant the act addressed election procedures that affected not only the inputs to voting (such as who could vote), but also policies that generated the outputs from voting, such as districting maps that translate votes into election results.

The VRA reset the country’s political system. One million Black voters, including more than half of the Black voting population in Southern states, were registered within four years.33 The number of Black elected officials in the South doubled after 1966.34

The VRA also coincided with the realignment between the two big political parties, during which white Southerners and conservatives moved away from the Democratic Party and became Republicans. The VRA offered the possibility of real democracy, but it also generated considerable grievances since it diminished white conservatives’ antidemocratic stranglehold on power. In the 1968 presidential election, an ambitious Republican candidate named Richard Nixon decided to make this a part of his political strategy.

Nixon was an anti-voting-rights entrepreneur within the Republican Party. He knew white conservatives harbored grievances against the VRA, which (similar to older, Reconstruction-era policies) had reduced white conservatives’ political power by allowing Black people to have political power, too. He decided to harness this big mad energy by targeting “the civil rights movement’s great victories” including the Voting Rights Act of 1965.35

Republican strategists opted to write off the Black voters who were finally included in American democracy since a Democratic president, Lyndon Johnson, had signed the VRA. As one of Nixon’s aides declared, “The Blacks aren’t where our votes are.”36 (Later Republican administrations wouldn’t be quite so explicit about this.) Writing off Black voters made it important to court white voters, so that’s what Republicans did—they tried to appeal to white voters based on race. Similar to the post–Civil War efforts that sought to stunt cross-racial political coalitions by urging voters to vote based on race, Nixon leaned into race as a way to appeal to some voters (white voters) but not others (Black voters), and he encouraged white voters to vote with other white voters, not with Black voters. The chair of the South Carolina Republican Party, who helped elect Nixon, later admitted they “exploited race to aggrandize Southern power.”37 This was Nixon’s Southern Strategy, which helped send him to the White House.38

Because Section 5 of the VRA was initially set to last for only five years, a decision about whether to renew the provision happened after the presidential election. When it came time to consider reauthorizing the provision, Nixon’s assistant for legislative affairs urged him to veto “the anti-south discriminatory provisions of the VRA” to “solidify your support in Dixie.”39 During congressional hearings, a senator asked Nixon’s deputy assistant attorney general for civil rights whether the administration knew “of any one person with a Black face or brown face who has supported the administration’s position on the Voting Rights Act.” The official responded, “I don’t know. I haven’t talked to Black people about this.”40

The Nixon administration did not support the VRA, officials said, because Section 5 unfairly singled out the South. (As Redeemers had argued less than a century earlier, it was imperative to consider and respect the South as an equal.) Nixon’s attorney general testified that he could not “support what amounts to regional legislation.”41 That echoed the views of South Carolina senator Strom Thurmond, a segregationist whose endorsement Nixon had cultivated. Thurmond called the VRA “a punitive measure” and a “device created to inflict political punishment upon one section of the country,” the former Confederacy.42 Nixon’s deputy assistant attorney general for civil rights added, “Section 5 does not add measurably to the protection of the right to vote.”43 (Voter registration statistics begged to differ, but facts don’t typically get in the way of vibes.)

The Nixon administration lost its fight against the VRA. In a bipartisan vote, Congress passed the reauthorization of Section 5, and Nixon signed it into law in 1970.44 The reauthorization was set to last for another five years.45

Despite having lost in Congress, the Republican Party invested in another front in the battle against the VRA—judicial appointments. Judicial appointments had the advantage of being more insulated from electoral politics and democracy. Courts do not have to worry about the reelection consequences of opposing the crown jewel of the civil rights movement; they can just do the damn thing! So Nixon looked for Supreme Court justices who would be willing to. He promised to pick… a certain kind of justice. Nixon distinguished his prospective nominees from “the judges who had… upheld the VRA” and “treat[ed] the south as a whipping boy on civil rights.”46 He also pledged to appoint another Southerner to the Court.47 The one Southerner already on the Court, Hugo Black from Alabama, had voted to strike down the VRA. Nixon later called it “regional discrimination” when the Senate rejected his first two Southern Supreme Court nominees, Clement Haynsworth and Harrold Carswell. Carswell had explicitly endorsed white supremacy while in the state legislature.48 For the Southern seat, Nixon eventually settled on Lewis Powell, a Virginian who previously served on a school board that had dragged its feet over integration in the wake of Brown v. Board of Education.49

Nixon also confirmed to the Court a young lawyer named William H. Rehnquist. Rehnquist had clerked at the Supreme Court when the Court heard Brown v. Board of Education. As a clerk, Rehnquist wrote a memo that read “[I] realize that it is an unpopular and unhumanitarian position for which I have been excoriated by liberal colleagues but I think Plessy v. Ferguson [the decision upholding “separate but equal” segregation] was right and should be reaffirmed.”50 At his confirmation hearing, Rehnquist said the memo, which included the phrases “I think” and “I have been excoriated by liberal colleagues,” “was not an accurate reflection of my own views,” but the position of… some other, totally hypothetical people—maybe one of the justices (though all of them voted to overrule Plessy), or maybe someone else, who knows.51

Rehnquist had also previously worked as a poll worker (or challenger or party strategist, depending on whom you ask) for the Republican Party in Arizona. That became an issue in Rehnquist’s next confirmation hearing (in 1986) for the position of Chief Justice. Multiple witnesses testified and reiterated in interviews to the FBI that they had personally witnessed Rehnquist challenging Black and Hispanic voters in Phoenix in the 1960s.52 One witness said Rehnquist approached Black men waiting in line to vote and held a card in their faces, saying, “You’re not able to read, are you? You have no business being in the line. I would ask you to leave.” Rehnquist maintained he never “personally engaged in challenging the qualifications of voters” and instead spent the election at Republican county headquarters. During Rehnquist’s confirmation hearing, Republican senator Orrin Hatch suggested that a witness must have confused Rehnquist for someone named Benson. The witness, a former federal prosecutor, said he had not: “I didn’t get Bill Rehnquist mixed up with anybody named Benson. I knew him then. And I could spot him now. And there’s no question about that.”53

Nixon’s Supreme Court strategy paid dividends. While not all Republican nominees fit Nixon’s preferred mold, many of them did. After Powell and Rehnquist were confirmed to the Court, they both voted to strike down the 1970 VRA reauthorization that Nixon had unhappily signed.54 Chief Justice Warren Burger, whom Nixon nominated to the Court in 1969, voted to uphold the law. But two out of three ain’t bad!

The Republican Party’s focus on using the Court to hobble the VRA is reminiscent of the Court’s role in Redemption and the demise of Reconstruction. But it also differed in some respects. When Reconstruction ended, the Court functioned as an ideological weapon in aiding efforts to undermine Reconstruction. During that period, however, the country and both political parties became complicit in white conservatives’ goals. By the time the Court issued decisions weakening Reconstruction, even a majority of Northern Republicans had started to sour on Reconstruction and back away from enforcing Black civil rights.55 That doesn’t justify the Court’s decisions, but it does differentiate them from what began to happen in the 1960s. In the 1960s and 1970s, Nixon and the Republican Party made voting rights into a partisan issue on which the two parties differed, and they made the Court a part of that partisan strategy. Republicans promised to appoint Supreme Court justices who would reflect Republicans’ position on voting rights—namely, that voting rights are overrated and sometimes unconstitutional. One party, but not the other, became hostile to voting rights as a political strategy and pursued that partisan strategy through the courts. Republicans pursued the anti-voting-rights strategy while Democrats pushed for multiracial democracy and voting rights, in both electoral politics and the courts.

The next VRA reauthorization arose during the administration of Gerald Ford, who became president in 1974 after Nixon resigned in disgrace. Ford signed the reauthorization, which once again drew bipartisan support. In addition to renewing preclearance, the reauthorization expanded the VRA’s protections to include language minorities, specifically people of “American Indian, Asian American, Alaskan Natives, or of Spanish heritage.”56 While (many) Republicans in Congress seemed to believe it was politically unthinkable to destroy the VRA, their counterparts on the Court remained willing to do so. Powell and Rehnquist voted to strike down the bipartisan 1975 VRA reauthorization.57

This reauthorization was set to last for seven years, which put the next decision about whether to renew the VRA in the hands of the administration of Ronald Reagan.



THE LONG NIGHT IS COMING AND THE DEAD COME WITH IT

As “winter” draws closer in Game of Thrones, the dangers become clearer and harder to ignore. Northerner Jon Snow warns, “The Long Night is coming and the dead come with it”—seriously, watch out for the army of ice zombies that have been raised from the dead. Beginning in the 1980s, Republicans previewed what would become a long night for voting rights and democracy as Republican politicians, including Republican justices, resurrected (from the political graveyard) various arguments against voting rights, the VRA, and democracy.

“I believe in states’ rights,” Reagan said as he launched his presidential campaign at the Neshoba County Fair in Mississippi in 1980.58 Less than two decades earlier, three civil rights workers had gone to Mississippi to register Black voters and ended up in a Neshoba County jail. In some Cruikshank-like events that intermingled government and private violence, police released the civil rights workers from custody only to have them murdered by the Klan. Some police officers participated in the murders, and the bodies of the civil rights workers were discovered miles from the Neshoba County Fair.59

Standing in that place, talking about states’ rights, Reagan continued a political strategy of appealing to grievances against the VRA. He opted to whitewash the strategy more than his predecessor Nixon had. Nixon and his allies openly said stuff along the lines of “Yes, white people should have more political power and Black voters should be ignored or disenfranchised.” Reagan Republicans, by contrast, mostly called it “federalism” or “partisanship.” Wink! Reagan also continued Republicans’ focus on the courts.

Even before Reagan became president, the Republican Party’s strategy on judicial appointments began paying off. The new Court, with new justices, issued decisions that would have made the VRA largely ineffective at addressing many of the laws and policies that undermined racial minorities’ political power. In 1980, the Supreme Court addressed the reach of Section 2 of the Voting Rights Act, which at the time prohibited all voting practices that “deny or abridge the right… to vote on account of race or color.”60 The case City of Mobile v. Bolden rejected a challenge to Mobile’s “at-large” system for municipal elections, under which all members of Mobile’s city commission were selected by voters from the entire city, rather than from individual districts drawn within the city. Under the at-large system, the city had never elected a Black commissioner.

When people refer to vote dilution or racial gerrymandering, they sometimes mean systems like this, which result in unrepresentative legislatures just as legislatures gerrymandered by population do. Vote dilution makes legislatures less representative because it means Black voters have substantially less political power than voter demographics suggest they should have. Imagine that Black voters make up 45 percent of a city’s population and the city has five commissioners. If there’s extensive racial polarization (which there was), then an at-large system could result in zero commissioners preferred by Black voters (it usually did). But in a system where commissioners are selected from individual districts, you could have at least two commissioners preferred by Black voters.61

The Supreme Court (with all of President Nixon’s appointees in the majority) held that Mobile’s system of at-large voting was legal. The Court reasoned that the VRA, like the Constitution, prohibited only those policies that intentionally disadvantage Black voters (i.e., when disadvantaging Black voters is the purpose of a policy), not policies that merely have the (unintentional) effect of disadvantaging Black voters.62 The author David Daley unearthed a memo about the case from Justice Lewis Powell, Nixon’s promised Southern Supreme Court nominee. The memo, written to one of Powell’s colleagues, said in less than subtly racist terms, that “our cities could become jungles” if the Court did not side with Mobile.63

Voting rights advocates and civil rights organizers called on Congress to amend the VRA in response to Mobile. They (quite reasonably) saw the “intent” requirement as a loophole that could undermine voting rights, in part because it can be difficult to establish that a legislature acted with discriminatory intent when there is extensive racial polarization. Racial polarization allows politicians to say voting restrictions that disadvantage racial minorities were actually crafted for partisan reasons, not racial ones (despite the correlation between race and party). Voting rights advocates also worried, correctly it turns out, that governments might try to suppress Black political power by invoking reed-thin reasons and claiming to solve nonexistent problems such as voter fraud. Voting rights proponents wanted Section 2 of the VRA to cover unintentional discrimination as well as intentional discrimination, and they also wanted a renewed Section 5 to preserve preclearance.

What a surprise: Reagan wanted neither. In the speech announcing his presidential campaign, Reagan had said the “Constitution very specifically relegates control of voter registration” to local governments. He called the VRA’s “vindictive, selective application” to certain states unconstitutional and “humilitary [sic] to the South.”64 When pushed to expand Section 2, Reagan said, “I believe that the act should retain the intent test under existing law.”65 Reagan’s assistant attorney general insisted that an expanded, amended Voting Rights Act would amount to “government-imposed discrimination” and create “a kind of racial spoils.”66 (Keep this language, and all of Reagan’s and Nixon’s other criticisms of the VRA in mind, as they will be repurposed into judicial opinions. As one of the Game of Thrones clans declares, “What is dead may never die.”)

To flesh out its opposition to expanding Section 2, the Reagan administration turned to a young lawyer named John G. Roberts Jr. (yep, that one). Roberts, who had clerked for Chief Justice Rehnquist on the Supreme Court, was a lawyer in the Reagan administration, and he produced memo after memo outlining objections to expanding the VRA. The memos argued that “violations of section 2 should not be made too easy to prove… since they provide a basis for the most intrusive interference imaginable.” Roberts objected to efforts to “establish a right… to electoral representation” among Black voters, which he called a “quota system.” Like his former boss, then-justice Rehnquist, Roberts deflected concerns about these memos during his subsequent confirmation hearing by saying they did not reflect his personal views, but only “the position of the Reagan administration, for whom I worked.”67 Sure, Jan (or John, in this case).

The Republican presidential administration once again lost its fight against voting rights in electoral politics. With bipartisan support, Congress reauthorized Section 5.68 Congress also expanded the VRA by amending Section 2 to prohibit voting policies and procedures “which result in a denial or abridgment” of the right to vote “on account of race or color,” even unintentionally.69 Reagan signed the provisions into law.

But just as Nixon did before him, Reagan continued the war on voting rights via the courts. Republicans were sometimes quite transparent about this. Reagan’s assistant attorney general in the Department of Justice put together a report entitled Guidelines on Constitutional Litigation. The document suggested the administration wanted to select judges who would interpret Congress’s powers under the Reconstruction Amendments in particular ways. Guidelines claimed the Supreme Court had stretched the Amendments too far and allowed Congress to enact too much civil rights legislation. It offered examples of decisions that were “consistent” with the administration’s views. One was United States v. Cruikshank, the case that had allowed the instigators of the Colfax massacre to go free.70

Republicans made several Supreme Court appointments to further their vision. Once again, not all Republican nominees fit the partisan mold laid out by the Reagan administration; this was still during the early days of the Republican judicial selection machine. But Republicans did find many nominees who were willing to radically refashion the law to undermine voting rights. Reagan elevated to chief justice Associate Justice William Rehnquist, who had by that point voted to strike down the Voting Rights Act twice. Reagan also nominated Antonin Scalia to the Court. Scalia had written a 1979 article that argued efforts to diversify institutions were “based upon concepts of racial indebtedness and racial entitlement,” and that measures benefiting Black people were “racist” against white people.71 Reagan also named Sandra Day O’Connor and Anthony Kennedy to the Court. The next Republican president, George H. W. Bush, selected Clarence Thomas and David Souter.

The combined effect of these appointments tightened the Court’s grip on voting rights, slowly strangling democracy. The country didn’t seem to notice when some of the justices’ legal pronouncements started to sound like the political arguments Republicans had (thus far unsuccessfully) pushed against the VRA. In one 1993 Voting Rights Act case with five Republican justices—O’Connor, Rehnquist, Scalia, Kennedy, and Thomas—in the majority, the Court concluded that it was likely unconstitutional for North Carolina to draw a legislative district that focused heavily on race to try to address previous voter discrimination and ensure that Black voters could select a representative. Justice O’Connor’s opinion labeled the district “apartheid.”72

A few years later, in 2000, five Republican justices decided that they could pick the president, and, surprise!—they selected a Republican. That year, the presidential election came down to Florida, and voting machines in racially diverse districts were allegedly not counting some presidential votes because voters had incorrectly or incompletely punched their ballots. Some news outlets initially called Florida for the Democratic candidate, Vice President Al Gore; at an election night party, Justice Sandra Day O’Connor reportedly said, “This is terrible.”73 O’Connor wanted to retire, but didn’t want a Democratic president to name her successor. Luckily for her, further vote counting put George W. Bush ahead of Gore. But the margins were close enough and became even closer after an initial recount (to 500 some votes) that Gore’s campaign exercised its right under Florida law to request a manual recount of affected ballots. The Florida Supreme Court ordered a recount. The George W. Bush legal team, which included some young lawyers named John G. Roberts Jr., Amy Coney Barrett, and Brett Kavanaugh (yep, those ones), ran to the Supreme Court to stop it—the Court where Sandra Day O’Connor was the median justice whose vote often determined the outcome of a case.

After the U.S. Supreme Court asked the Florida Supreme Court to take another look at the case and clarify its reasoning,74 the Florida Supreme Court once again ordered a recount.75 The Bush campaign accordingly went back to the Supreme Court.

This time, Chief Justice Rehnquist, Justice Scalia, Justice Kennedy, Justice O’Connor, and Justice Thomas blocked the recount. They issued a stay, which is an order that takes away, at least temporarily, the effect of a decision, in this case the Florida Supreme Court decision ordering a recount.76

By this point, John Lewis had been elected to Congress to represent a district that had been created by the VRA to provide Black voters with some political representation. “This day is as important for me as… when I attempted to march from Selma to Montgomery,” Lewis said. “We come back thirty-five years later and see that people’s votes aren’t counted.”77

The Court ultimately issued a fractured opinion in Bush v. Gore that (once again) stopped a recount and this time ordered Florida to certify the winner of the election as George W. Bush, who was ahead in votes at the time. The five Republican-appointed justices joined an opinion they described as good for this case only (“limited to the present circumstances”).78 That was one tell the decision was not really about the law so much as the feeling that Republicans were entitled to win this election (and all elections for that matter) even if they didn’t have the votes. The other big clue was the Court’s lawless remedy: Rather than allow the state to proceed with a sound recount to determine who actually won the election, the Court ordered Florida to certify the winner as George W. Bush. That risked disenfranchising voters at the same time that it secured a political win for Republicans.

Chief Justice Rehnquist proposed a whole-ass method for doing just that going forward. Joined only by Justices Scalia and Thomas, Rehnquist wrote a concurrence, which is a separate writing that offers additional arguments not captured by the majority opinion. Rehnquist’s theory would later come to be known as the “independent state legislature theory” (ISLT); it maintains that the federal Constitution requires state legislatures and state legislatures alone (not state courts or state executives) to set the rules regarding federal elections.79 At its most extreme, the theory would prohibit many lawsuits that challenge state election rules, since state courts and state constitutions could not constrain the state legislature; the theory could even mean that state governors could not veto election laws passed by state legislatures.80

The ISLT became a tool for Republicans to restrict voting rights because it supplies a way for federal courts to review (and overturn) state actions that grant people the ability to vote. That’s the primary thing the theory will do, since if the state governments deny people the ability to vote that might violate federal constitutional amendments that protect the right to vote or otherwise prohibit discrimination, such as the Fourteenth, Fifteenth, Nineteenth, Twenty-Fourth, or Twenty-Sixth Amendments. The Fourteenth Amendment guarantees equal protection of the laws and prohibits certain kinds of discrimination; the Fifteenth, Nineteenth, and Twenty-Sixth Amendments prohibit certain kinds of discrimination in voting (discrimination based on race, sex, and age); and the Twenty-Fourth Amendment eliminates poll taxes. Those amendments protect voting rights. The ISLT, by contrast, offers a way to challenge state court and state executive decisions that expand voting rights. Pretty convenient for a party that wants to secure political power even when it does not have the votes.

The decision in Bush v. Gore resulted in George W. Bush becoming president. After Bush successfully ran for reelection as an incumbent in 2004, he signed into law the 2006 reauthorization of the Voting Rights Act. Unlike his Republican predecessors, Bush did not even try to resist the reauthorization, which passed the Senate with ninety-eight votes.81 But like his predecessors, Bush continued to appoint… a certain kind of justice to the Supreme Court. When Chief Justice Rehnquist passed away, Bush selected as his replacement John G. Roberts Jr., a member of the legal team behind Bush v. Gore, and the author of dozens of memos outlining objections to the VRA.

Representative John Lewis testified against Roberts’s confirmation. Roberts “may be a brilliant lawyer,” Lewis said, but Lewis “wonder[ed] whether [Roberts] can really understand the depth of what it took to get the [VRA] passed.” Lewis warned that Roberts’s “memos reveal him to be hostile toward… the Voting Rights Act.”82 Roberts was confirmed with seventy-eight yes votes. Justice O’Connor got her wish to retire with a Republican in the White House, and Bush eventually selected Samuel Alito to replace her.

The stage was set for everything that came next.



WINTER IS HERE

“Winter is here,” we hear just before the army of the dead attacks the living in Game of Thrones land. Winter (for voting rights) arrived with Shelby County v. Holder, when Republican justices made good on the Republican Party’s decades-long war on the VRA and foreshadowed further attacks on democracy itself.

In 2008, a city in Shelby County, Alabama, created a redistricting plan that eliminated its only majority-Black district. In the election that followed, the only Black incumbent council member was defeated. Shelby County had been subject to Section 5 since the VRA’s enactment in 1965, and for good reason. In the 1980s, plaintiffs used Section 2 to successfully challenge Shelby County’s at-large election system, which diluted racial minorities’ voting power. The case produced a settlement where Shelby County agreed to create individual districts, including a majority-Black district that allowed Black voters to elect the representative of their choice. Relying on Section 5, the attorney general of the United States objected to the city’s 2008 redistricting plan and filed suit.

Shelby County responded by challenging the constitutionality of Section 5. The federal trial court and appellate court upheld Section 5, and the Supreme Court agreed to hear the case.83

At oral argument, the Republican justices “but actually-ed” multiracial democracy and emoted about how multiracial democracy supposedly wronged white conservatives and Republicans. Justice Antonin Scalia described the fair implementation of the VRA as a “racial entitlement” that made it so “there are certain districts in the House [of Representatives] that are Black districts by law just about now.”84 His remark reflected resentment toward the VRA’s efforts to allow Black voters to select representatives. John Lewis, who watched the oral argument, said it was “shocking” and “unbelievable… that any person alive today in America would have that attitude or that feeling.”85 Yet Scalia’s aversion to measures safeguarding Black voters’ representation reflected a sentiment that is shared by a fair number of Republicans. Conservative talk show host Tucker Carlson put it this way: “I have less political power because they’re importing a brand-new electorate. Why should I sit back and take that?”86 Polling has shown that Republicans are more likely to think that racism against white people is a problem than to think that racism against Black people is a problem.87

At other points, Republican justices criticized the VRA by objecting to democracy itself. “They are going to lose,” Justice Scalia bemoaned. “They are going to lose votes if they do not reenact the Voting Rights Act.”88 If a politician does something voters don’t like, then the politician will be voted out of office—that’s how democracy is supposed to work. Justice Scalia seemed to think that (i.e., democracy) was a problem. He was incensed that Republicans felt political pressure to reenact a popular civil rights law, as if Republicans were entitled to govern however they want, majority will and democracy be damned. Here, too, there is evidence that Scalia’s sentiment isn’t atypical. It is part of what’s behind Republicans’ repeated refrain that the country is a republic, not a democracy.89 A good number of Republicans think democracy is overrated if it doesn’t result in them obtaining political power. Polling has found Republicans’ satisfaction with democracy “tanked” after elections did not go their way. Three-quarters of Republicans are dissatisfied (and many “extremely dissatisfied”) with democracy in general.90 Senator Tommy Tuberville, a Republican from Alabama, once suggested, “Let’s don’t have elections anymore.”91

All of these ideas (as well as Republicans’ other bottled-up feelings about the VRA) appeared (albeit more quietly) in Roberts’s majority opinion dismantling preclearance. Shelby County chose to strike down the VRA provision known as the coverage formula, which contained the rules for which jurisdictions needed the federal government’s approval before changing voting policies. According to the Court, the coverage formula amounted to “disparate treatment,” a legal term that usually describes intentional discrimination (here against the poor victimized Confederacy). It was discriminatory, the Court claimed, because it meant preclearance applied “to only nine States” and “continue[d] to” divide states into categories that corresponded to differences in the states’ voting practices back in 1965 (i.e., the differences between the really racist states and the not-so-racist ones). The Republican justices proclaimed that Congress cannot constitutionally “punish” states “for the past,”92 just as Senator Storm Thurmond, decades earlier, had said the VRA was “created to inflict political punishment upon one section of the country.”93 Echoing the Redeemers, segregationists, Richard Nixon, and Ronald Reagan, the Supreme Court essentially made Redemption great again. (Almost like they had raised their own army of the dead.) The justices’ logic suggested it was unconstitutional for the VRA to tie the poor Confederate states to their histories of racial discrimination. (The grievance machine never fails to produce a victim narrative.)

The chief justice’s majority opinion also insisted that states were entitled to run their elections however they wanted. Channeling the ghosts of Redemption and the Reagan administration’s Guidelines on Constitutional Litigation, which had recommended broader state control over elections and less expansive federal civil rights legislation, the chief justice wrote, “The Constitution intended the States to keep for themselves, as provided in the Tenth Amendment, the power to regulate elections.”94 Slight problem: the Tenth Amendment was adopted seventy-five years before the Reconstruction Amendments had expanded the federal government’s powers over the states, including state elections (in case states wanted to, say, dilute the power of certain voters).

Repurposing feelings and talking points into law required the Republican justices to get a little creative, and occasionally downright lawless. One of the justices’ key arguments in Shelby County boiled down to a misleading ellipsis in an earlier opinion (also by John Roberts). Roberts quoted the prior case in this way: “The doctrine of the equality of the States… does not bar… remedies for local evils which have subsequently appeared.”95 He used that passage to suggest the VRA was problematic because it differentiated between the states on the basis of outdated evidence. There’s just one small problem. (Okay, it’s actually a really big problem.) If you fill out the second ellipsis, the earlier case said this: “The doctrine of the equality of States… does not bar this approach, for that doctrine applies only to the terms upon which States are admitted to the Union, and not remedies for local evils which have subsequently appeared.”96 The previous case, which upheld the Voting Rights Act, had said that any rule about the equality of the states doesn’t apply to laws such as the VRA that are passed after states have been admitted to the union.

That’s just bad law—even bracketing the bankrupt politics of dismantling a crown jewel of the civil rights movement. Roberts literally misquoted himself. This is what it looks like when Supreme Court opinions are driven not by law, but by vibes. That the Court was willing to get so lawless is evidence of how committed the Court was, and is, to the underlying vibes—grievance, entitlement, and a general antipathy toward democracy.

The doctrine of the equality of the states, like the independent-state-legislature shtick, is a judicial invention that Republican judges coughed up when convenient. In both Shelby County and Bush v. Gore, the Republican justices just declared that different constitutional provisions demanded the very thing Republicans wanted. Republican judges cut back on voting rights in language that sounds less radical than “STOP THE COUNT.” But that’s still what the justices were doing. Twenty years before Donald Trump rage-tweeted “STOP THE COUNT,”97 five Republican justices actually stopped votes from being counted in Bush v. Gore. And in Shelby County, the Republican justices killed preclearance with a theory that sounded an awful lot like Reagan, Nixon, and Thurmond’s claims that the VRA was unfairly vindictive regional legislation against the poor white Southern conservatives who should be able to run their elections as they see fit. It even sounded like Redeemers’ narrative that Reconstruction was all about hatred for the South, rather than protecting Black civil rights. Once again, “what is dead may never die.”

Shelby County did not rely on an entire jurisprudential theory or methodology such as originalism to get where it was going. As a backward-looking jurisprudential method, originalism often lends itself to taking away rights that women and racial minorities have not always had—that’s part of how and why the theory gained traction. But sometimes, the history just isn’t there. In Shelby County, for example, the Republican justices faced the inconvenient fact that throughout Reconstruction, Congress had singled out Confederate states and treated them differently. History and originalism, therefore, suggested there is no doctrine of the equality of the states, and no prohibition on Congress subjecting some states, but not others, to various requirements. No matter. In Shelby County, the Court declined to rely on anything approximating originalism and just declared that the substantive content of constitutional law embodied Republicans’ political objections to voting rights—such as the idea that the VRA unfairly discriminated against the South. The connections between law, politics, and vibes are impossible to miss and they’re not always swaddled in a fancy jurisprudential theory.

When Shelby County was released, John Lewis said the Supreme Court had “stuck a dagger in the heart of the Voting Rights Act.”98 He was right, since preclearance had stopped discriminatory voting measures before they went into effect. Lewis warned that while the country had “made progress” and “come a great distance… the deliberate systematic attempt to make it harder and more difficult for many to participate in the democratic process still exists to this very day.”99 In Shelby County, by contrast, the Republican justices had insisted that “nearly 50 years later things have changed dramatically.” You can almost hear the wildlings in Game of Thrones say, “You know nothing, John Roberts.” (In the series, this is—repeatedly—said to Jon Snow.)

Sure enough, within twenty-four hours of the decision, Alabama revived a voter identification bill that Section 5 had blocked and closed thirty-one DMVs that people could have used to obtain a voter ID. The closed offices were mostly located in counties with large minority populations—in eight of the ten counties with the highest percentage of Black voters.100 Texas also revived a voter identification requirement that preclearance had blocked.101 Within six years of Shelby County, Southern states closed more than one thousand polling places, resulting in significant burdens on voting, often to voters of color.102 In 2020, the evening wait time at Georgia polling locations with more nonwhite voters was close to an hour, whereas the wait time at locations with more white voters was about six minutes.103

In North Carolina, several weeks after Shelby County, the Republican legislature decided to pass a monster voter suppression bill. The measure limited early voting; eliminated same-day voter registration; did away with some kinds of preregistration; imposed a voter identification requirement; and more. A North Carolina state senator who opposed the bill explained this would all make it “harder” for “minorities to vote.”104 The Speaker of the North Carolina House, Thom Tillis, acknowledged that “the primary reason for” the bill was not the limited-slash-nonexistent “evidence of voter fraud.” It was the fact that “there are a lot of people who are just concerned with the potential risk of fraud.”105 Republicans had recently lost North Carolina, which voted for President Barack Obama in 2008, so they felt that something must have gone wrong.

The North Carolina law was immediately challenged. Complicated litigation over the next few years resulted in a kind of Schrödinger’s voter suppression law that was sometimes in effect, sometimes not. A federal appellate court initially concluded the law, which it described as “targeting Black voters with surgical precision,”106 was likely illegal and should not go into effect. But in October 2014, the U.S. Supreme Court (specifically the five Republican justices in the Shelby County majority) disagreed and allowed the state to enforce the law.107 With the law in effect, North Carolina held a U.S. Senate election. The Republican challenger (some guy named Thom Tillis) defeated the Democratic incumbent by about forty-five thousand votes in the second-closest Senate race that cycle.108 After the election and a trial about the legality of the voter suppression measure, the court of appeals blocked the law once again. This time, its decision stood. At the time, there were only eight justices on the U.S. Supreme Court, as Justice Scalia had passed away in February 2016. The remaining justices from the Shelby County majority would have allowed most of the North Carolina law to go into effect, but they didn’t have five votes to make that happen.109 A pearl of wisdom usually ascribed to Justice William Brennan is that the most important rule at the Supreme Court is the ability to count to five, since with nine justices on the Court, it takes five to make a majority.110

In Shelby County, Justice Ruth Bader Ginsburg, who had been appointed to the Court by President Bill Clinton in 1993, warned prophetically in dissent, “Throwing out preclearance when it has worked and is continuing to work to stop discriminatory changes is like throwing away your umbrella in a rainstorm because you are not getting wet.”111 States have continued to adopt voting restrictions ever since the decision. Texas banned drive-through voting and sending out unsolicited mail-in ballot applications.112 It tightened voter identification requirements and gave state officials additional authority over election administration in Harris County, a diverse and Democratic-leaning area that covers Houston.113 In the decade after Shelby County, more than thirty states passed new restrictions on voting, including the vast majority of states previously subject to preclearance. States previously subject to preclearance have passed twenty new laws limiting voting access and fair election administration.114 A comprehensive study by the Brennan Center found that the gap in racial turnout (i.e., voter participation) increased after Shelby County. It also found that the gap “is growing most quickly in parts of the country that were previously covered” by preclearance. In a four-year period that included the first redistricting cycle after Shelby County, the turnout gap between the 2022 midterms and the 2018 midterms grew by eight points between white voters and Black voters.115



A RED WEDDING FOR DEMOCRACY

In Shelby County, the Supreme Court promised, against all evidence, that democracy would be just fine without preclearance. Then the Court turned around and shived democracy in what was kind of a (long) Red Wedding for democracy. (In one of the most brutal episodes of Game of Thrones, a family hosts a wedding that turns out to be a preplanned massacre, the Red Wedding.)

After Shelby County “but actually-ed” multiracial democracy in 2013, the Court decided to move on to questioning democracy itself. In the 2019 decision Rucho v. Common Cause, the Republican justices allowed the Republican Party to traffic in the idea that Republican votes should matter more than Democratic ones.116 The Court refused to allow federal courts to do anything about partisan gerrymandering, another species of antidemocratic redistricting. Decisions such as Rucho play footsie with the idea that politicians are entitled to political power simply because they write a set of rules that gives them power (notwithstanding the actual will of the voters). Taken to its logical conclusion, the endgame could be the end of democracy itself.

Partisan (or political) gerrymandering occurs when legislatures draw districts that advantage one political party. It’s similar to what happened in Mobile, where a gerrymandered election system always ensured that the candidate preferred by Black voters didn’t win. In the case of partisan gerrymandering, it’s about partisanship and political parties: partisan gerrymanders ensure that the candidates who are preferred by one political party win even when those candidates may not secure a majority of the votes. Imagine a state with ten districts that’s fifty-fifty between Democratic and Republican voters. You might expect the state to produce something like five Democratic representatives and five Republican ones. But if the legislature packed a bunch of Democratic voters into two districts, that could produce eight Republican representatives and two Democratic ones, even if voters split fifty-fifty. That’s pretty much what happened in Wisconsin, where the Republican-controlled legislature drew such an extreme gerrymander Republicans won sixty-three of the ninety-nine legislative seats in the assembly even though Democratic candidates received a majority (54 percent) of the votes.117

Rucho was decided in the summer of 2019 at the end of the first term for Justice Kavanaugh, then the latest member of the Bush campaign legal team to be installed on the Court. Rucho was written by the other member of the Bush campaign legal team on the Court at the time (Roberts). His majority opinion for the Republican justices said it was impossible to tell when partisan gerrymandering went too far, which seemed to reflect a conclusion that legislatures are entitled to do at least a little partisan gerrymandering. The all-Republican majority said that partisan gerrymanders cannot be challenged in federal court because they are “political questions,” which means the U.S. Constitution requires the nonjudicial political processes to sort them out.118

There’s just a slight problem (okay, again it’s a pretty big one). Partisan gerrymandering screws up elections and the political process, which means that elections and nonjudicial political processes can’t really fix partisan gerrymandering. Partisan gerrymandering makes the political process unresponsive to voters’ preferences since it can result in a political party obtaining control of a legislature even when that party does not win a majority of the votes. But, sure, dudes, a political process that is messed up by gerrymandering can fix gerrymandering! Once again—you know nothing, John (Roberts).

The combination of Rucho and Shelby County produced asymmetric redistricting. Rucho meant that if Republicans controlled a state legislature and wanted to make it harder to elect anyone who was not Republican, that was okay. And Shelby County blocked the federal government from trying to preemptively ensure that Black people would be represented politically.

While partisan gerrymandering is a distinct phenomenon from racial gerrymandering, racial polarization meant that Rucho exacerbated states’ ability to dilute the political power of minority voters. In 2010 and again in 2016, the North Carolina legislature drew maps that locked in a ten-to-three advantage for Republican representatives. They got away with it the second time. North Carolina’s 2010 maps were challenged in federal court on the ground that they illegally diluted Black voters’ political power. After the federal courts invalidated the 2010 plan, the North Carolina legislature came back and redrew a set of maps that once again locked in a ten-to-three advantage for Republicans. Only this time, the legislature made a big stink about how this was all for partisan reasons, not racial ones—they weren’t trying to disadvantage Black voters, just Democratic ones!119 Sure, Black voters vote Democratic in large numbers: Pew Research Center has estimated that, nationwide, “87 percent of Black voters identify with the Democratic Party or lean Democratic, compared with just 7 percent who identified as Republican or lean Republican.”120 In North Carolina, a large majority of Black voters (79 percent) identify with the Democratic Party or lean Democratic, whereas just 10 percent identify as Republican or lean Republican.121 But, the legislature said, Republicans were entitled to do what they needed to do to obtain political power, and partisan gerrymanders cannot be challenged in federal court, so they should be able to keep their gerrymander. That case eventually became Rucho v. Common Cause.122 The U.S. Supreme Court said that the particular way Republicans had thumbed their nose at democracy, partisan gerrymandering, could not be challenged in federal court.

The combination of voting restrictions and harsh redistricting in North Carolina had an effect. In 2016, early voting by Black voters declined in North Carolina, even though it remained the same (or improved) in other states.123 In 2018, the Republican legislature in North Carolina passed yet another voter identification requirement that, like its predecessor, went into effect before subsequently being blocked (at least for some time).124 And in 2020, a Republican challenger unseated North Carolina Supreme Court justice Cheri Beasley by just 401 votes. That election and the next one flipped the North Carolina Supreme Court from a majority of Democratic justices to a majority of Republican ones.125 The first two things the new Republican-controlled North Carolina Supreme Court did were to further free the state from the inconvenience of democracy. The new Republican Supreme Court reversed a decision that had invalidated the state’s voter ID law, allowing it to go into effect.126 The court then reversed a second decision that had allowed voters to challenge partisan gerrymanders in state court.127 The following month, the Republican legislators, newly insulated from democracy, passed an abortion ban.128

Rucho and Shelby County ushered in a redistricting cycle that was, in Game of Thrones terminology, “dark and full of terrors”—for democracy. The 2020 redistricting cycle was the first without preclearance and the first after Rucho insulated partisan gerrymanders from any challenge in federal court. It was even more undemocratic than the 2010 cycle. Republicans’ 2010 maps in Florida gave them an advantage in sixteen out of twenty-eight districts. In the 2020 redistricting cycle, Florida governor Ron DeSantis rammed through a map that broke apart a district held by a Black, Democratic representative and gave Republicans an advantage in two more districts.129 Both Tennessee and Georgia changed their maps to add additional Republican-leaning seats; Tennessee did so by breaking up a district with 25 percent Black voters into several districts with significantly fewer Black voters.130

Then, in 2024, the Republican justices used Rucho to make it even harder to remedy voter discrimination in a case out of South Carolina. After the 2020 census, South Carolina districts were out of whack: there was an overpopulated congressional district with too many people and a neighboring underpopulated district with too few people. Moving voters from the overpopulated district into the underpopulated district would easily have fixed the problem, but it would have moved more Black voters into the underpopulated district and made what was previously a safe Republican seat into a more competitive one. So South Carolina instead moved around a bunch of voters from both districts. That produced a map with the exact same percentage of Black voters in the underpopulated district as the previous map, ensuring the district remained a safe Republican seat.131 A district court invalidated the map as a racial gerrymander after concluding the legislature had impermissibly relied on race to advance a partisan aim. The legislature challenged the decision in the U.S. Supreme Court. At the oral argument, Justice Alito seemed to suggest that racial polarization meant that legislatures were entitled to disadvantage a racial group. He said, “When race and partisanship are so closely aligned, as they are in fact, why is it surprising that a legislature that is pursuing a partisan goal would favor a map that turns out consistently to have the same Black voting age population?”132 It’s true there is a correlation between race and party: most Black voters in South Carolina (78 percent) identify as Democrats, whereas just 7 percent identify as Republicans.133 But that does not have to mean that legislatures can stick it to a racial group to advance a partisan aim!

Yet in an opinion written by Sam Alito, the Court upheld South Carolina’s districting. The reasoning reflected a sense that Republicans were so entitled to discriminate for partisan advantage, courts were required to go easy on them in cases of (alleged) racial discrimination—since race was such an easy proxy for Republicans to secure a partisan advantage. In the opinion, Alito wrote, “Where race and partisan preferences are very closely tied… if 100% of Black voters voted for Democratic candidates, it is obvious that any map with the partisan breakdown that the [Republican] legislature sought… would inevitably involve the removal of a disproportionate number of Black voters.”134 The Republican justices felt that Republicans were obviously permitted to draw districts that secured a partisan advantage. And to them, that meant the plaintiffs who challenged the map should have helped Republicans’ partisan gerrymandering efforts and probably suggested an alternative map that did not take account of race but still gave Republicans the same partisan advantage. Allegations of racial discrimination had to take a back seat to Republicans’ efforts to outsmart democracy. “What a message to send to state legislators and mapmakers,” Justice Elena Kagan wrote in dissent for the three Democratic appointees. “Go right ahead, this Court says to States today…. Go ahead, though you are (at best) using race as a shortcut to bring about partisan gains.”135

If Rucho supplied an off-ramp for Republican judges having to police racial gerrymanders that disadvantaged Black voters, Shelby County supplied an off-ramp for Republicans who previously felt the need to support the Voting Rights Act. After John Lewis passed away in 2020, Democrats introduced the John Lewis Voting Rights Advancement Act to renew Section 5 and strengthen the VRA. The bill passed the Democratically controlled House of Representatives in 2021, but, with the support of only one Republican senator, failed in the Senate because of the filibuster (which required sixty votes for the bill to pass).136 Republicans used arguments from Shelby County as reasons not to support the bill,137 criticizing provisions because they supposedly gave the federal government “expansive powers over state authorities.”138 Republican senator Lindsey Graham virtually quoted Chief Justice Roberts’s opinion when he said, “Things have continued to change.”139

O RLY? In the 2020 redistricting cycle, courts found that at least five different states had illegally attempted to dilute the votes of racial minorities—Florida, Georgia, Alabama, South Carolina, and Louisiana.140 These jurisdictions, or at least parts of them, had all previously been subject to preclearance under Section 5 of the VRA.141

Shelby County’s insistence that things had changed dramatically in the South isn’t the only part of the opinion that aged poorly. When the Court held in Shelby County that the VRA’s preclearance process could not be enforced as is, the majority said that its decision “in no way affects the permanent, nationwide ban on racial discrimination in voting found in § 2.”142 Fair enough. But the Court’s later decisions did.

Unlike Shelby County, which invalidated a provision of federal law, the Court weakened Section 2 in 2018 and 2021 decisions that claimed to be “interpreting” the VRA—i.e., determining what the law meant. That might not seem as egregious as striking down a federal law, since interpreting laws is inevitably what courts do. But the justices squeezed problematic vibes into the cases interpreting the VRA just as they did in the decision invalidating a key piece of the VRA. As with the constitutional law of voting rights, the Court did not seem to care about any particular jurisprudential method for interpreting statutes. The cases were more about… the vibes.

Both decisions weakening Section 2 were written by Sam Alito. The first, Abbott v. Perez, watered down the legal prohibition on intentional discrimination and made it harder for plaintiffs to prove intentional racial discrimination.143 In upholding the Texas legislature’s 2013 redistricting plan, the Republican justices moved the burden of proof further toward the innocent-until-proven-guilty side of the spectrum.144 Alito’s opinion said courts should presume that legislatures acted in good faith, even when legislatures are trying to maximize their political power through partisan gerrymandering. Apparently, insulating yourself from democracy counts as good faith. The opinion also added other obstacles to proving discriminatory intent. The 2013 redistricting plan had emerged after a federal court struck down the 2011 redistricting plan on the ground that it intentionally discriminated against voters of color and diluted minority voters’ power. The Texas legislature naturally decided to use the racially discriminatory 2011 plan as a blueprint for the 2013 redistricting plan.145 Justice Alito’s opinion said the passage of time between 2011 and 2013 (two whole years), combined with litigation over the 2011 maps, had eliminated any discriminatory intent from the 2013 plan.

Courts have used logic like this to uphold other measures that disproportionately deny Black people the ability to vote. A court of appeals upheld Mississippi’s system for disenfranchising people with certain felony convictions, which disproportionately affected minority voters. That’s what Mississippi was trying to do with the felony-disenfranchisement provisions, which were originally enacted in 1890 as part of a constitutional convention that the convention president declared was “to exclude the negro.”146 But, the court of appeals reasoned, the state chose to reenact the measures in the 1950s and 1960s, so they are now fine I guess!147

The next blow to the VRA came in Brnovich v. DNC, another Alito opinion.148 This case was decided in 2021 during the first term of yet another member of the Bush campaign legal team appointed to the Supreme Court, Amy Barrett. The case addressed how Section 2 of the VRA applied to rules about who can vote and how, as opposed to redistricting decisions. Brnovich upheld two Arizona voting policies that disproportionately affected voters of color. One measure prohibited anyone other than the voter, or the voter’s caregiver or family, from returning a ballot. This was a particular blow to Native American voters, many of whom lived far away from a mailbox or voting precinct. The other restriction barred Arizona from counting votes cast in the wrong precinct, which affected twice the percentage of voters of color as white voters because of how often and irregularly precincts changed in urban areas. Arizona’s practice of throwing out ballots was also especially harsh when compared to other states: in the entire United States, nearly one out of every three ballots discarded for being cast in the wrong precinct came from Arizona, and the state threw out ballots at a rate more than ten times higher than the next state.149

Similar to the Texas case (Abbott) that made it harder to prove intentional discrimination, Brnovich made it harder to prove unintentional discrimination under Section 2 of the VRA. Once again, the Court moved the legal needle closer to the innocent-until-proven-guilty end of the spectrum by relying on a bunch of bad vibes. The opinion in Brnovich said that measures denying people the ability to vote are presumptively legal if they were widely practiced in 1982, when Congress responded to the Mobile decision by amending the VRA to prohibit unintentional discrimination.150 Maybe that makes sense… on opposite days. In Mobile, the Supreme Court had said that a bunch of then-prevalent voting practices that (unintentionally) disadvantaged voters of color were consistent with the VRA. Congress effectively overturned that decision by amending the VRA to prohibit some of those voting practices. The reasoning in Brnovich effectively overturned Congress’s amendments to the VRA: the Court’s opinion turned the 1982 VRA revisions that sought to prohibit more discriminatory voting measures into a safe harbor for voter discrimination. Justice Elena Kagan wrote the dissent for the Democratic appointees in Brnovich and called the Court’s majority opinion “mostly… a law-free zone,”151 another way of saying it relies primarily on vibes. The Court’s reasoning in Brnovich didn’t focus on the words of the statute Congress had enacted; as Justice Kagan said, the majority in Brnovich “leaves that language,” i.e., the words in the statute, “almost wholly behind.”152 The Court instead rattled off a litany of factors for courts to consider, including how prevalent a voting practice was in 1982, or the state’s apparently very important interest in preventing nonexistent fraud.

The opinion in Brnovich placed outsize importance on Republicans’ feelings about elections. The Republican justices emphasized that states have an important interest in “the perceived legitimacy of the announced outcome.”153 Fair enough; the perceived legitimacy of elections matters, and states have a general interest in preventing fraud.154 But the Court’s application of that sensible-in-the-abstract principle bordered on the absurd. There was no evidence of actual fraud in Arizona—the opinion explicitly concedes “there was no evidence that fraud in connection with early ballots had occurred in Arizona.”155 The Republican justices nonetheless allowed the state to make it impossible for people to vote in order to address some nonexistent fraud. Come on. That makes Republicans’ perceptions of elections and their feelings about elections matter more than whether people are actually allowed to vote. That’s just one reason why the Court’s decisions weakening Section 2 after Shelby County are the Court’s Red Wedding for voting rights.

Unlike with Shelby County and Section 5, the Court didn’t “strike down” Section 2 of the VRA in Abbott or Brnovich. The Court just (mis)interpreted a law that Congress had enacted. And those cases still traffic in legalish claims about the VRA that repackage some conservative grievances into the language of the law, just as Shelby County did while invalidating part of the law.

The Court is essential to any voting rights project (pro or anti) because the Court signs off on rules about whose votes must be counted even when Congress writes rules saying that everyone’s votes are supposed to matter. Absent pretty seismic changes, it’s hard to get around that reality. Even if courts can’t “strike down” a law protecting voting rights, they’re probably going to end up interpreting the law and saying what the law means, and that gives them a ton of power. Abbott and Brnovich illustrate this. So does Cruikshank, the case about the Colfax massacre—that decision interpreted the (first) Enforcement Act. People are going to disagree about what laws mean, and someone is going to have to make a decision. That is a big part of why the Court is a big part of every political fight that matters.

The Section 2 cases may not be as antithetical to the concept of law as Shelby County. That would be hard, since Shelby County had essentially declared that up is down. (Though Brnovich came close when it asserted, via some hand-waving, that VRA amendments prohibiting voter discrimination actually created a safe harbor for some voter discrimination.)

Courts will confront difficult questions when interpreting Section 2, including what kind of voting burdens Congress was concerned with, what kind of specific guarantees and protections for minorities’ political power Section 2 provides, and what kinds of justifications allow states to restrict voting and how. That kind of stuff doesn’t just fly off the page from the language of Section 2 or even the political context or statutory history behind the law. That is part of why the law leaves some room for vibes. Identifying spaces where the Court’s decision-making leaves room for vibes is one way to (accurately) show people how law and politics overlap. It also (helpfully) underscores that politics is important to the future of the law and the courts.

But that there are hard questions in some cases and some overlap between law and politics doesn’t mean that law is just politics. If law were “just” politics, there would be nothing untoward about Republican-controlled courts striking down Democratic policies, even though the law suggested the policy was straightforwardly legal. (That describes Shelby County, which struck down part of preclearance.) If law were just politics, there would be nothing untoward about Republican-controlled courts (mis)interpreting Democratic-supported laws such as the VRA because law would just be politics. (That describes Brnovich, which narrowly interpreted the VRA’s prohibition on discrimination.) So if you find yourself thinking that there is something wrong there, that seems to envision some conceptual space between law and politics and some instances where law should be providing a constraint on politics. Plus, law is a practice that is partially defined by what we all say and do—so don’t give up the game by giving in to the LOL-nothing-matters vibe or conceding that law is just politics and imposes no constraint. Make them fight for their nihilism and obtain it at a cost.

Vibes don’t have to, and shouldn’t, cannibalize the law entirely. What has been happening over the last decade and change differs, at least in degree, from what was happening before. Voting rights decisions have become more nakedly partisan as more recent Republican appointees have more reliably reflected Republicans’ pro-minority-rule and anti-voting-rights agenda. There are no more John Paul Stevenses or David Souters who aren’t into nullifying voting rights protections because they think voting rights are too woke. The Rehnquist Court had its lawless moments, such as the remedy in Bush v. Gore, which ordered a state to cease and desist its efforts to accurately count ballots.156 Over time, more and more decisions have looked like that. Between misleading ellipses, recycled political talking points, letting feelings matter more than whether people’s votes are counted, and inverting prohibitions on voter discrimination into protections for voter discrimination (just to name a few), the Court has descended into no law, and just vibes. It’s straight up messy and chaotic.



A LADDER OF CHAOS

In Game of Thrones, the conniving political adviser Littlefinger talks about his plans to ascend to power and says, “Chaos isn’t a pit. Chaos is a ladder.”

The Supreme Court doesn’t always do the most outlandish thing even when it comes to voting rights. Sometimes that causes people to think the Court has trimmed its sails. Don’t be fooled; if anything, those occasions can sometimes enable the Court’s descent into (further) partisan lawlessness. They provide the Court with some cover; they supply the Court’s defenders with fodder to push back against narratives about how the Court is partisan and out of control; and they give people a false sense that they can now avert their eyes. For example, the year after five Republican justices overruled Roe and the Court’s public approval ratings plummeted, a majority of justices held off on embracing two of the latest unhinged theories to end voting rights and democracy. But that’s all the justices did. They held off and held open the possibility that the Republican justices would come back and adopt equally unhinged, but slightly different, versions of the theories later on. As was true in the cases leading up to the overruling of Roe, the reasoning in the decisions, rather than their bottom-line outcomes or vote breakdowns, provides reason to be concerned.

Alabama produced another major case about the future of the Voting Rights Act when it decided, in 2020, the first redistricting cycle after Shelby County had ended preclearance, that the country had arrived at a point where redistricting should be race-blind. Alabama adopted a map that included only one majority-minority district out of seven total districts, which meant Black voters who made up 27 percent of the state’s voters could pick roughly 14 percent of the state’s congressional delegation. To do this, Alabama drew several districts in the state’s Black Belt, an area where it had forcibly segregated Black people. As Alabama would later explain, this map allowed voters who share a “French and Spanish colonial heritage” to be in the same district and elect the candidate of their choice.157 The plan was consistent with Republicans’ idea that it is legal to ensure that Republicans are (over)represented, with a justification related to ethnicity no less, but very illegal to ensure that Black, Democratic voters are represented (at least where drawing a majority-minority district would not benefit Republicans).158 Because the plan was inconsistent with any sensible interpretation of Section 2, a district court ordered Alabama to draw new maps before the 2022 midterms.159

On the shadow docket, the set of orders and decisions the Court issues without oral argument or full briefing, Alabama requested a stay, an order putting the lower court decision on hold until the Supreme Court could fully review the matter. Five Republican justices granted the request. Some of them laughably invoked the so-called Purcell principle, the idea that courts should not change election rules too close to an election.160 It’s a fine general principle to say that courts shouldn’t change election rules too close to an election. But the principle made no sense applied to the Alabama case: after the 2020 census, the state legislature’s existing maps were unconstitutional under the one-person, one-vote principle because some districts had too many people while others had too few. The legislature had to draw new maps; it couldn’t use the maps already in place, so the lower court’s decision didn’t disrupt some status quo that would have continued absent the court’s decision. When the legislature drew the new maps in November 2021, they were immediately challenged, and a court invalidated the maps two months later, in January 2022.161 If challenging maps immediately after they’re created isn’t good enough, then how, exactly, could anyone prevent an illegal map from going into effect?

The Supreme Court’s stay allowed Alabama to use its preferred maps during the 2022 midterms, and the justices didn’t stop there. Five Republican justices did the same thing in a case out of Louisiana, also allowing the state to use a set of maps that a district court had found likely violated Section 2. Taking its cues from the Supreme Court, a lower federal court allowed Georgia to use maps that the court had found likely violated Section 2. As Stephen Vladeck, author of the 2023 book The Shadow Docket, has written, those “rulings—and their effects—meant that somewhere between five and 10 House seats in the 2022 election were safe Republican seats rather than competitive (or safe Democratic ones).”162 And Republicans won the House by only five seats in 2022.

After the 2022 midterms, the Supreme Court had to reach a final decision in the Alabama case, and the Court actually changed course. The state’s theory that the VRA required a “race-blind” approach to redistricting was so bonkers that not even this Court would get behind it. (You can almost hear voting rights advocates channeling the young Arya Stark, who is asked, “What do we say to the God of Death?” She replies, “Not today!”) After oral argument and full briefing, four Republican justices, Thomas, Alito, Gorsuch, and Barrett, endorsed Alabama’s unhinged theory that the race-conscious VRA actually requires race-blind redistricting. But a majority of justices rejected it and concluded the state’s maps violated Section 2.

Well, technically, a majority of justices weren’t willing to get behind Alabama’s latest theory to end the VRA just yet. Brett Kavanaugh offered some word salad as a side to the Court’s ruling in a separate concurrence that took the unusual step of saying: Here’s an argument Alabama didn’t make, but should have; had Alabama made this argument, maybe I would have ruled for them! (That’s a paraphrase, but an accurate one.) Kavanaugh said Alabama had not pressed an argument resembling the one the Court had relied on in Shelby County—that conditions in the country had changed and enough time had passed such that a VRA provision (here, Section 2) was now invalid. Kavanaugh wrote, “Alabama did not raise th[e] temporal argument” that “even if Congress in 1982 could constitutionally authorize race-based redistricting under § 2 for some period of time, the authority to conduct race-based redistricting cannot extend indefinitely into the future.”163 Kavanaugh also declined to join several portions of the chief justice’s opinion upholding the VRA against a constitutional challenge.

The concurrence suggested Kavanaugh wasn’t totally sure about the whole Voting Rights Act thing and there was still room for some vibes. Alabama took the hint, and in the grand tradition of massive resistance to Black civil rights, doubled down. The state legislature drew another set of districts that, like the previous map, gave Black voters the power to elect the candidate of their choice in one out of seven congressional districts.164 When the plaintiffs pointed out that the maps did not comply with the Supreme Court’s decision invalidating Alabama’s previous maps, the state raised the argument that Kavanaugh had encouraged them to make—that Section 2 had become unconstitutional.165 The Court didn’t go along with this blatant effort to nullify the Court’s weeks-old decision; that would have required the justices to do an about-face and bless a set of maps that were similar in all relevant respects to the maps they had just invalidated. The attorney general of Alabama eventually accepted the Court’s ruling ordering new maps, but only after calling the new maps that ensured Black voters’ political representation “wrongfully segregated” and “ ‘separate but equal.’ ”166

But as the sadistic Ramsay Bolton says to one of his many torture victims in Game of Thrones, “If you think this has a happy ending, you haven’t been paying attention.” Republican state officials in Alabama decided to challenge Section 2 again, but this time in a case about Alabama’s 2026 congressional map, as opposed to the map for the 2024 election.167 The federal courts followed suit, channeling once again the anti-voting-rights vibes Brett Kavanaugh had made room for. In a separate case in a different court, the U.S. Court of Appeals for the Eighth Circuit announced the harebrained theory that no private citizens (i.e., voters) could file lawsuits to enforce Section 2 of the Voting Rights Act because only the attorney general of the United States could do so. The dissenting judge, the only active Black judge on that court at the time, explained, “Over the past forty years, there have been at least 182 successful Section 2 cases; of those 182 cases, only 15 were brought solely by the Attorney General.”168 An opinion joined by two Trump appointees on the U.S. Court of Appeals for the Eleventh Circuit ruled against a challenge to Georgia’s at-large elections for the Public Service Commission and suggested that challenges to statewide elections under the Voting Rights Act were somehow disfavored.169 (Huh? The VRA allows states, but not local governments, to engage in a little voter discrimination?) Not to be outdone, the U.S. Court of Appeals for the Fifth Circuit announced that the VRA did not allow different minority groups to collectively argue for majority-minority coalition districts, which are districts where different minority groups are in the same district and together have the power to select the candidates of their choice.170 The U.S. Court of Appeals for the Fifth Circuit also decided that Louisiana should no longer be subject to an earlier court order that had required Louisiana to ensure Black voters had political opportunities in at least one of the seven districts for the seven seats on the Louisiana Supreme Court. Another court held that it was unconstitutional racial discrimination—against white voters—for the Louisiana legislature to remedy its violation of the VRA by drawing a map to ensure Black voters would be represented. The Supreme Court, after opting not to nullify the race-conscious VRA in 2023, decided to determine, in 2025, whether the real racial discrimination is trying to enforce a law that seeks to remedy racial discrimination.171

So the future of the Voting Rights Act remains “unresolved” since Republicans have decided to ignore a law and Supreme Court decisions they don’t like.

Once again, the conservative legal movement has taken aim at the allegedly “bad” vibes of the Warren Court, which here include the idea that everyone’s votes should matter equally. One of the most famous and important decisions of the Warren Court is the one-person, one-vote decision, which requires legislatures to form districts that include roughly the same number of people. Some Republican justices apparently have a problem with it. When Justice Alito applied for a position in the Reagan administration, he said his interest in constitutional law stemmed from “disagreement with Warren Court decisions, particularly in the areas of criminal procedure, the Establishment Clause, and reapportionment,” a reference to the one-person, one-vote cases.172 In a case called Evenwel v. Abbott, Justice Thomas wrote that the Court “has failed to provide a sound basis for the one-person, one-vote principle because no such basis exists.”173 Justice Alito’s separate writing cited Justice Thomas’s and questioned the Court’s decision to embrace any “theory about the nature of representation.”174 Evenwel was decided in 2016, before justices Gorsuch, Kavanaugh, and Barrett joined the Court. Are there now five votes to revisit the one-person, one-vote principle?

The future of the independent state legislature theory (ISLT) also remains undecided because the Republican justices have held off (for now) on clarifying whether and to what extent the ISLT is a thing. In the lead-up to and after the 2020 presidential election, the Trump campaign and Republican Party pushed several versions of the theory in various cases, challenging increased availability for absentee ballots, longer windows for returning absentee ballots, and more. Four Republican appointees (Thomas, Alito, Gorsuch, and Kavanaugh) all wrote or joined opinions signaling their support for the theory.

In 2023, the Supreme Court decided a case, Moore v. Harper, presenting one iteration of the independent state legislature theory. The Court’s decision came the same year as the Alabama case about the future of the VRA, which was the year after the Court overruled Roe and plummeted in the public’s estimation.175 In an opinion for six justices (the three Democratic appointees together with the Bush campaign legal team), the chief justice rejected an extreme version of the independent state legislature theory that maintained the federal Constitution barred state courts from ever relying on state constitutions to protect voting rights in federal elections. (The North Carolina Supreme Court had initially struck down the North Carolina legislature’s congressional map on the ground that it was a partisan gerry-mander in violation of the state’s constitution. The new Republican-majority North Carolina Supreme Court later reversed that decision and upheld the state’s partisan gerrymander in 2023. In the next congressional elections in 2024, Republicans won the House by a margin that’s pretty close to the difference made by North Carolina’s gerrymander.)

The Supreme Court’s opinion in Moore, which rejected one version of the ISLT, will not stop Republicans’ journey to roll back voting rights. The opinion in Moore did not even foreclose the Court from embracing the version of the independent state legislature theory that Republicans had pedaled in Bush v. Gore. In fact, Brett Kavanaugh’s concurrence specifically approved Rehnquist’s version of the ISLT from Bush v. Gore and insisted the majority opinion left the door open to it.176 That version of the ISLT allows federal courts to review state courts’ interpretation of state laws in cases about federal elections, potentially allowing federal courts to claw back state actions that ensure people can vote and democracy can happen. That’s what is apparently still in the zeitgeist to be (potentially) converted into law.

In the aftermath of the 2020 presidential election, which Trump lost, the Trump team peddled a particularly unhinged version of the ISLT that maintained state legislatures could just throw out votes after they were cast and select presidential electors who would pick a candidate other than the one chosen by the states’ voters. Law and legal reasoning are not always framed in terms that make clear what’s at stake. Someone might say, for example, that “a state violated the Electors Clause by allowing state courts and state executives to appropriate power prescribed to the state legislature.” The Electors Clause says, “Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress.”177 That doesn’t sound like the stuff of nightmares, and it doesn’t evoke images of bloodied, bruised Capitol police officers trying to hold off insurrectionists armed with plastic ties and guns. But that’s a way of describing the theory that sought to throw out votes in the 2020 presidential election and hand the presidency to Donald Trump. Another way of thinking about it is this: Lawyers don’t just stand up to vindicate “the law.” People pressing election-stealing theories didn’t wake up one day and think, “Everyone has long been misunderstanding the presidential Electors Clause of the U.S. Constitution. I’ve got to do something about that!” Law gives people (including lawyers and also judges) a tool and a language to accomplish their goals. These goals can be noble. They can also be ignoble, such as when a political party with fringe views tries to insulate itself from having to answer to voters or democracy.

In August 2023, a special prosecutor indicted Trump under the Reconstruction era third Enforcement Act (a companion to the first Enforcement Act, the law from the Cruikshank case) on the theory that Trump had unlawfully tried to throw out validly cast votes and ram through slates of fake electors to remain president.178 Some people argued that this conduct disqualified Trump from running for president again, since Section 3 of the Fourteenth Amendment provides that no one can hold “any office” if they “engaged in insurrection or rebellion” against the United States.179 In March 2024, the Supreme Court decided that states could not keep Trump off the ballot because of his role in January 6 and Stop the Steal. That cleared the way for Trump to run for, and be reelected as president, and for everything that will happen next.180

The Republican justices contributed to Trump’s reelection efforts in other ways, clearing the way for a second Redemption, much as there was a second Reconstruction. The Court slow-walked Trump’s immunity appeal in the federal election interference case. The special prosecutor asked the Court to take up the case in December. The Court opted not to take the case then, and waited until February. It then scheduled argument for the end of April. At that point, no matter how the decision came out, the Court had ensured there would be no trial on election interference charges before people voted in the 2024 presidential election. A judge who Trump appointed during the 2020 lame duck session, Aileen Cannon, ensured the same was true for the obstruction and wrongful retention of classified documents case. Then, in July 2024, the Supreme Court rejected another way of holding people, including Trump, accountable.

The decision in Trump v. United States had echoes of Cruikshank in that it (partially) rejected an effort to use a Reconstruction era law to protect Black civil rights. The Republican justices held that former President Trump was entitled to absolute immunity from some of the special prosecutor’s case against him and had presumptive immunity with respect to others.181 During the oral argument in April 2024, Justice Alito had incredulously proclaimed, “Did I understand you to say, well, you know, if [the president] makes a mistake… he’s subject to the criminal laws just like anybody else?” (As if the months-long effort to overturn the election were a simple boo-boo.) Alito pressed on. “If a—an incumbent who loses a very close, hotly contested election knows… that the president may be criminally prosecuted by a bitter political opponent, will that not lead us into a cycle that destabilizes the functioning of our country as a democracy?” Uh… did he realize he was deciding a case that involved a president who had already refused to “to leave office peacefully”? But “I’m not discussing the particular facts of this case,” Alito declared.182

With Justice Alito in a majority together with all the Republican justices, the Court ultimately agreed with a lot of Trump’s claims. While it took decades for Redeemers to whitewash and evade accountability for the Civil War, it took Republicans a few years to do that with January 6. Trump v. United States held that Trump was absolutely immune and could not be prosecuted for anything related to core presidential powers, which (apparently) include “investigative and prosecutorial functions.” Therefore, the Court said, Trump’s efforts to pressure the Department of Justice into launching baseless investigations into election fraud could not be part of the case against him; it didn’t matter that the investigations were “shams,” or that Trump may have corruptly used the powers of the presidency “for an improper purpose,” such as personal gain or retribution.183 The three Democratic appointees were left, in a dissent by Justice Sonia Sotomayor, appointed to the Court by President Barack Obama, to say they “fear[ed] for our democracy” and warned that the Court’s opinion could mean that a president would be immune from prosecution for “order[ing] the Navy’s Seal Team 6 to assassinate a political rival”; “organiz[ing] a military coup to hold onto power”; and “tak[ing] a bribe in exchange for a pardon.”184 (Game of Thrones did have a mad king…)

The vibes in these decisions are consistent with Republicans’ vibes on gerrymandering, the VRA, minority voting rights, and more: Republicans believe they are entitled to political power and can use their power to suppress political opposition. They believe they are entitled to write rules that secure them political power even when they may not have the votes. And that is antithetical to democracy itself.



When the Court struck down “the heart of the Voting Rights Act” in Shelby County, John Lewis observed that the justices were “saying, in effect, that history cannot repeat itself…. But I say come and walk in my shoes.”185

Almost seven years after Shelby County, the COVID-19 pandemic threatened to upend the 2020 election cycle, including the April 2020 election in Wisconsin that would determine a seat on the Wisconsin Supreme Court. The Wisconsin governor’s stay-at-home order was still in place, and an unprecedented number of voters had requested absentee ballots. Those requests, coupled with pandemic-related mail delays, meant many voters would not receive their absentee ballots until after the ballots were due on April 7, Election Day.

Several groups sued, asking the state to modify its election policies in part because COVID posed particular risks for minority communities. In Wisconsin, Black people made up almost half of the state’s COVID-19 deaths but only 6 percent of the population.186 A federal court directed Wisconsin to accept absentee ballots through April 13, to allow more people to vote without risking their lives.

The day before the election, the U.S. Supreme Court made its chaotic entrance. With just a few paragraphs in a cursory order, the Republican-appointed justices halted the lower court decision extending the deadline for receiving absentee ballots and directed Wisconsin to accept only those ballots “postmarked” by the following day, April 7.187

There are reasons, good reasons, for federal courts to be wary of scrutinizing every election rule and superintending every election decision. They can’t possibly do so, and they shouldn’t.

But that doesn’t mean federal courts should do nothing when an unprecedented pandemic, together with the state’s voting restrictions, puts people to an untenable choice of either voting or risking their health and possibly their lives. It shouldn’t mean that courts do nothing about deadly serious voting burdens that arise during a pandemic. Yet that’s (essentially) what the Court insisted on. The justices took a reasonable enough principle and applied it in a completely unreasonable way, acting like the plaintiffs’ request to cast absentee ballots during the initial stages of a deadly pandemic was akin to a request to second-guess every aspect of a state’s election policies no matter how minor or insignificant—such as whether there are plastic or wooden chairs at polling locations, or the type of hand sanitizer that is available at voting stations.

Images from Election Day showed long lines of Wisconsin voters in masks waiting to vote in person. Lines were especially long in racially diverse areas such as Milwaukee, which had only five polling places open because of COVID-19.188

The Democratic-supported challenger, Jill Karofsky, beat the Republican-appointed incumbent anyway. On the Wisconsin Supreme Court, Karofsky has used her voice to call out efforts to reduce Black voters’ political power.189 In the aftermath of the 2020 presidential election, when the Trump campaign asked the Wisconsin Supreme Court to throw out thousands of votes in racially diverse cities such as Milwaukee, Karofsky said the efforts “smack[ed] of racism.” (For this and other comments, Karofsky had a complaint filed against her with the state judicial commission since the real problem is not doing racism, but calling racism racism. The commission dismissed the complaint.)

Wisconsin was the first time the Republican justices intervened to make voting during COVID-19 more difficult than it would otherwise have been.190 It was not the last.

In another case out of Alabama, the state that teed up Shelby County, the Supreme Court green-lit the state’s ban on curbside voting even though a trial court had concluded the ban posed substantial hardships to certain voters. The Democratic appointees dissented once again. Justice Sonia Sotomayor quoted “a Black man in his seventies with asthma and Parkinson’s Disease” who had testified, “So many of my [ancestors] even died to vote. And while I don’t mind dying to vote, I think we’re past that—we’re past that time.”191

Are we?






FOUR There’s Always Money in America

In addition to distorting democracy by making a hash of voting rights, the Republican justices are helping to construct an oligarchy (really, a broligarchy) that allows the mega-rich to have outsize influence over politics and unparalleled access to political leaders, including the justices themselves. They are warping democracy by bolstering minority rule—making politics and political officials accountable primarily to the uber-wealthy and way too removed from everyone else. The result? A government of, by, and for the rich.

The Republican justices have repeatedly shown that they are more than a little out of touch (with both reality and other people). For example, in June 2023, ProPublica was preparing to run a story on Justice Samuel Alito’s luxury Alaskan vacation with hedge fund billionaire and Republican donor Paul Singer.1 Alito’s trip featured a free ride on Singer’s private jet and a $1,000 bottle of wine, at least according to a brag overheard by a vacation lodge employee. At the time, Singer’s hedge fund was involved in litigation that made its way to the Supreme Court six years later, when Justice Alito joined a decision favoring the hedge fund.2 But before ProPublica could publish the story, Alito took to the opinion pages of the Wall Street Journal to defend himself. Nothing to see here, Justice Alito said, because if he hadn’t flown on the private jet, there “would have otherwise been an unoccupied seat on a private flight to Alaska.”3 And “if there was wine,” he insisted, “it was certainly not wine that costs $1,000.”

The justice’s clueless self-own might as well have been ripped from Arrested Development, a television show that follows the spoiled, out-of-touch Bluth family as they try to hold on to a family fortune that was earned through what the family patriarch calls a little “light treason”—building homes for the later-deposed dictator of Iraq, Saddam Hussein. Justice Alito’s op-ed even has echoes of the Bluth family matriarch, who responds to pointed remarks about her antics by proclaiming, “If that’s a veiled criticism about me, I won’t hear it, and I won’t respond to it.”

Alito has done this before. A decade earlier, when President Barack Obama delivered his State of the Union address,4 he said, “With all due deference to separation of powers, last week, the Supreme Court reversed a century of law that I believe will open the floodgates for special interests… to spend without limit in our elections.”5 He was referring to Citizens United v. Federal Election Commission, the Supreme Court decision that struck down a law prohibiting corporations from spending money on political advertisements.6

Justice Alito shook his head and mouthed, “Not true.”7 (With all due deference to separation of powers, of course.)

The justices’ approach to economic inequality boils down to an insistence that lavish spending doesn’t corrupt politics. Their reasoning reflects a sense that some people are just more deserving than others, and the cultural sympathy for the powerful has generated a body of law that says powerful people are entitled to use their power to become more powerful still (which only proves how deserving of power they are). That is what’s become of the law of campaign finance and political corruption.


“THERE’S ALWAYS MONEY IN…” POLITICS?

As the Feds seize the Bluth family’s treason-fueled fortunes, the family patriarch tries to signal where he had stashed some money the Feds wouldn’t find: “There’s always money in the banana stand,” he chuckles to his son. (He had literally lined the banana stand with hundreds of thousands of dollar bills.) The rich think that money can get them out of anything and can get them anything. Sometimes, they are right: money and the power it provides have shaped American institutions and politics.

Although the United States was founded without a monarchy or entrenched aristocracy, it has a long history of almost fetishizing the notion of a ruling class. There is a sense that some people are going to be more powerful than others, perhaps because they just deserve to be more powerful and have the power to shape other peoples’ lives. That feeling helps explain some of the trajectory of the federal courts: because of the justices’ affinity for power and the powerful, the justices helped build a system where the Court is a little more equal than the other branches of government (which is to say, not so equal at all).

Describing American culture in the early 1800s, Alexis de Tocqueville wrote, “If you asked me where I place the American aristocracy, I would answer without hesitating…. The American aristocracy is at the lawyers’ bar and on the judges’ bench.”8 Several of the first few chief justices were involved in drafting the U.S. Constitution and served as delegates to the Constitutional Convention. Before becoming chief justice, John Marshall had served as secretary of state. After becoming the first chief justice, John Jay helped negotiate a treaty with Great Britain.

The justices’ proximity to power may have made it easier to consolidate their own authority. When these men became justices, they made their new positions, the justices of the Supreme Court, more powerful. They claimed the authority to do all the things they felt entitled to do. They felt like they belonged in the ruling class, so they made themselves into rulers.

At the time, there were different theories and competing visions for what government should and shouldn’t do. But the Supreme Court was usually sure of one thing: the justices should be the ones to decide. The Court embraced the notion of judicial supremacy, meaning the justices’ views would win out over everyone else’s. It helped build a system where the Court was a little more equal than the other branches of government. In 1803, in Marbury v. Madison, the Court declared that it had the power of judicial review—the ability to invalidate federal laws that the justices think are unconstitutional.9 It is a big deal for the Court, whose justices are not elected or easily removed from office, to strike down laws passed by a democratically elected legislature that is also part of the federal government. The legislature (presumably) thinks the laws it passes are constitutional, so why should the Court’s views win out? The first time the Court exercised the power of judicial review was in Marbury v. Madison. It didn’t do so again until 1857, when it struck down the Missouri Compromise (after declaring Black Americans couldn’t be citizens) in Dred Scott v. Sanford.10 The Court also solidified its power in other ways, including in 1816, when the justices said they could review state supreme court decisions about federal law.11

Decisions such as these set up the architecture for the constitutional system in ways that empowered the federal courts. That system has its benefits but also costs, including the risk that one branch of government, the federal courts, would be more powerful than the others, especially if Congress would not attempt to constrain the Court using various tools at its disposal. The decisions empowered an institution that is one step more removed from on-the-ground realities than either Congress or the states, since congressional representatives, as well as many state judges, are elected by the people whose lives are affected by their decisions.

Empowering an institution that is further removed from on-the-ground realities creates considerable space for vibes, which came through in the Court’s rulings on economic inequality. The justices’ apparent affinity for the powerful benefited the wealthy, another already powerful group, as the Supreme Court used its powers to help the ultra-rich stay ultra-rich and become even richer still.

The Court’s decisions on economic inequality reflected a tendency to decide cases in an intellectual vacuum divorced from practical realities and economic circumstances. To evaluate legislatures’ efforts to address economic inequality, the justices relied on the banal idea that government must act in the public interest. In the justices’ words, laws had to be “of a public character,” not for “the aid of individual interests” or a particular group.12 The Court took that (reasonable) principle and applied it in unreasonable ways. The Court seemed to think that the other branches of government had not adequately concerned themselves with the interests of one group in particular—the wealthy. (LOL, of course the Court would think the wealthy were the oppressed group.) The Court embraced a different conception of the public interest from the other branches of government: while many legislators thought it was in the public interest to equalize the economic playing field between the haves and the have-nots, the Court thought those legislative efforts were unfair government favoritism of the less well-off. The justices seemed to think that legislatures were handing something to the have-nots they didn’t deserve and weren’t entitled to (since they couldn’t get it for themselves on the “free” market).13

The Court’s (first) Economic Inequality Era is frequently associated with the 1905 decision in Lochner v. New York, which invalidated a law capping the number of hours that bakers could work.14 Bakers were paid by the day, not the hour, and they worked in miserable conditions with limited ventilation and high temperatures.15 More than 99 percent of bakeries were located in what the New York State Bureau of Labor Statistics described as “cellars of the worst description and absolutely unfit for the manufacture of food products.”16 Reports circulated about a dying baker being carried out of a basement bakery.17

The Court’s decision in Lochner did not engage with any of these socioeconomic circumstances. The Court just declared that New York’s laws interfered with both employers’ and employees’ “right of free contract.”18 Referring to an abstract “right of free contract” was a way of removing the case from the on-the-ground realities of bakers. It was the Court’s attempt to say the justices were protecting the rights of both employers and employees, as if both employers and employees really wanted employees to work long hours in miserable conditions. As Justice John Marshall Harlan pointed out in dissent, New York’s law had “its origin, in part, in the belief that employers and employees in such establishments were not upon an equal footing”—maybe, just maybe, employees didn’t have the bargaining power to secure time off or safe working conditions.19

Lochner highlighted how the Court nitpicked government efforts to tackle economic inequality by second-guessing legislatures’ determinations about what counts as the public interest, including whether laws were made for the public good. In Lochner, the Court warned, “It is impossible for us to shut our eyes to the fact that many of the laws of this character, while passed under what is claimed to be the police power for the purpose of protecting the public health or welfare, are, in reality, passed from other motives [italics added].”20 The implication is that while the New York legislature said it was acting in the public interest, the Court wasn’t so sure—the justices thought the legislature had some no-good, very bad “other motives.” The no-good, very bad other motives included the desire to help labor and improve employees’ working conditions: “The real object and purpose” of the law, the Court wrote as if it were about to reveal some big gotcha, “were simply to regulate the hours of labor between the master and his employees.”21 The Court treated restructuring the balance between work and compensation as nothing more than a handout to one interest group, the less well-off, at the expense of another, the wealthy, and perhaps the general public as well.

That view comes out explicitly in the writings of the state supreme court justice who voted to strike down the New York law before the U.S. Supreme Court weighed in; the state supreme court justice wrote that the law was unconstitutional because “class legislation of this character, which discriminates in favor of one person and against another, is forbidden.”22 These ideas also appear in the writings of the justices behind Lochner. Before he became a Supreme Court justice, Rufus Peckham, the author of the opinion in Lochner, wrote an opinion criticizing laws “meant to protect some class in the community against the fair, free and full competition of some other class, the members of the former class thinking it impossible to hold their own against such competition.”23

One of the remarkable patterns from this period is that the Supreme Court seemed to be especially concerned that other parts of government were favoring… the less well-off, rather than the wealthy. No, really. The Court invalidated redistributive efforts such as minimum wage requirements, price regulations, child labor restrictions, and laws safeguarding union membership.24 It did so because the justices apparently thought legislatures were discriminating against… the wealthy by denying them something they were entitled to. In one case, the Court invalidated a statute that allowed plaintiffs who successfully sued railroads to recover attorneys’ fees if the railroads had initially refused to pay the claim. The Court wrote, “In the suits” “to which they are parties, they,” i.e., the railroads, “are discriminated against, and are not treated as others. They do not stand equal before the law.” “Discriminating legislation” such as this, the Court concluded, violated the Constitution.25

The Court’s hostility to redistribution was out of touch with the reality that markets at the time were structured in ways that favored the wealthy. Markets weren’t “free”; they are not some pregovernmental entity that simply exists in the state of nature. Laws (or the absence of laws) make markets what they are, and the law during the Lochner era lent itself to staggering inequality.26 During this original Gilded Age, in the decade before the Lochner decision, the richest 1 percent of the population had nearly as much wealth as all other families in the United States combined.27 In some respects, the country is in another Gilded Age today, as the wealthiest 1 percent possess more wealth than the country’s entire middle class.28

This kind of economic inequality facilitates a species of political corruption where the wealthy can buy outsize influence over politics and access to political officials. In the late 1800s, a handful of large donors accounted for most presidential candidates’ campaign funds.29 Twenty-five percent of Theodore Roosevelt’s campaign expenses in 1904 were covered by just four wealthy businessmen. There are echoes of the same oligarchy vibes today: Elon Musk pumped well over $100 million into the cause of electing Donald Trump president in 2024. Musk contributed so much money, outlets reported he was essentially in charge of the Trump campaign’s ground operations.30

Progressive legislatures pushed campaign finance regulation as a way to limit the extent to which economic power could spill into political power. In the late 1890s, states began passing laws that restricted corporate contributions to political candidates.31 These laws sought to improve the political standing of the everyman and everywoman who weren’t superrich. One New York legislator said, “The idea… is to prevent the great railroad companies, the great insurance companies, the great telephone companies, the great aggregations of wealth, from using their corporate funds, directly or indirectly, to send members of the legislature to these halls, in order to vote for their protection and the advancement of their interests as against those of the public.”32 William Jennings Bryan, an influential politician, lawyer, and orator in the Progressive Era, warned, “On the one side stand the corporate interests of the nation, its moneyed institutions, its aggregations of wealth and capital…. They demand special legislation, favors…. They can subscribe magnificently to campaign funds; they can strike down opposition with their all-pervading influence, and, to those who fawn and flatter, bring ease and plenty.”33 In 1907, Congress passed the Tillman Act, which prohibited corporations and national banks from donating to political campaigns.34 The restriction on corporate contributions led to the rise of political action committees (PACs), legal entities with explicit political designs.

The Court, meanwhile, continued to assert its authority to decide what government should and shouldn’t do. In the 1920s, Chief Justice (and former president) William Howard Taft lobbied Congress to move the Court out of Congress’s basement and into its own majestic building to symbolize that the Court was a coequal branch of government rather than beneath Congress, literally and physically.35 Taft also pressed Congress for a variety of measures to increase the Court’s authority, which became part of the 1925 law known as the Judges’ Bill, a title that signified how much Chief Justice Taft pushed for it.36 The Judges’ Bill expanded the Supreme Court’s ability to set its own agenda.37 Until that point, Congress had largely told the Court what cases it would hear through what’s called the Court’s “mandatory” jurisdiction. Under the Judges’ Bill, the Court had a larger discretionary docket where the Court could decide whether to grant certiorari and hear a case, which is referred to as the Court’s discretionary, certiorari docket.38 Taft also asserted that the Court had the authority to decide what issues the Court would resolve in cases the Court chose to hear,39 a practice written into Court rules in 1939.40 Taft even bolstered the Court’s authority over the “mandatory” jurisdiction docket, introducing a rule that allowed the Court to dismiss some mandatory appeals.41 The Court later insisted that even when the Court “heard” a case on the mandatory jurisdiction docket, the justices could choose whether to write an opinion in the case.42

All of this concentrated more power in the body of government that was most removed from the civic realities of economic inequality. The progressive legislators behind the Tillman Act, to say nothing of the state legislatures that passed laws like the one at issue in Lochner, thought that government could, and should, temper the effects of economic inequality. But they weren’t the ones with the fancy new building.

An unprecedented financial disaster made the Court reconsider its position.



“I’VE MADE A HUGE MISTAKE”

The Bluths are clueless 99 percent of the time, but they do have moments of clarity and self-reflection. With a thousand-yard stare, a member of the Bluth family occasionally looks upon the wreckage of their dysfunction and says, “I’ve made a huge mistake.” Sometimes, albeit rarely, the Supreme Court does the same, such as when it was forced to reflect on, and own, its approach to economic inequality.

The Great Depression hit the country with the stock market crash in 1929. Unemployment rose from 3.2 percent to almost 25 percent,43 and wage income fell more than 40 percent.44 Thousands of banks failed,45 and government continued to fail those in need. Thousands of people lost their homes and lived in cardboard shacks; hundreds of thousands of unemployed people traveled the country in search of jobs.46 The chairman of J. P. Morgan bank declared the Depression an “existential threat to capitalism.”47

But the Supreme Court was still living its Gilded Age best life and refusing to grapple with economic realities. In 1935, the Court struck down some of the wage and hour requirements the federal government crafted as part of President Franklin Delano Roosevelt’s New Deal for the country. Though the Court deigned to acknowledge the country was in a “national crisis,” it maintained that the federal government couldn’t really do anything about it, since “extraordinary conditions do not create or enlarge constitutional power.”48 The following year, the Court struck down a program that sought to stabilize the coal mining industry, insisting that “the magnitude of either the cause or the effect” on the country’s economy didn’t matter to its analysis. What mattered was that “every journey to a forbidden end begins with the first step”49—another reference to the Court’s belief that some forms of economic redistribution (the kind aimed at helping the less well-off) were “forbidden.” The Court struck down New York’s minimum wage law for the same reason—because the law “disclosed” an (impermissible) “permanent policy” (of helping the less well-off).50

The Depression-era Court stuck to the Lochner-era Court’s selective concern with economic inequality and economic redistribution, striking down policies that sought to alleviate the effects of the country’s unprecedented financial crisis. That left the have-nots to bear the brunt of the Court’s decisions while the haves made out okay, which is how a world with economic inequality tends to work. As de Tocqueville had gestured toward a century earlier, the Court itself was very much made up of the haves. Several of the justices had previously worked as lawyers for railroads, some of the larger corporate interests at the time. Other justices had previous careers in politics, including Justice George Sutherland, whose political career ended over his opposition to some progressive policies. Justice James McReynolds had unsuccessfully run for Congress. (“I’ll protect the wealthy” apparently didn’t have broad appeal.) McReynolds was also an anti-Semitic bigot who was nicknamed Scrooge by a contemporary journalist.51 These two justices, Sutherland and McReynolds, together with the two justices who previously worked for the railroads, Pierce Butler and Willis Van Devanter, were known as the Four Horsemen. The name reflected the justices’ consistent hostility to efforts at ameliorating the country’s economic apocalypse.52

The public caught on to the Court’s role in economic inequality. In 1935, thousands of workers in New York carried banners that referenced the Supreme Court’s decisions invalidating wage and hour requirements.53 As they marched, they chanted a cover of “Three Blind Mice”:


Nine old men, nine old men,

Hear what they say, hear what they say

The constitution does not permit

A shorter week and more pay for it

The bosses were right whatever they did

Said nine blind men.54



A contemporary book about the Court was even named Nine Old Men.55

In 1936, FDR was reelected in a landslide, and he used his mandate to effectively strong-arm the Court to change its tune. In 1936, at the Democratic National Convention, the Democratic Senate majority leader had castigated the Court’s decision striking down minimum-wage requirements: “Liberty, art thou both deaf and dumb! Canst thou not behold the pallid faces, the emaciated forms, the sweating brows, the trembling hands of millions of women and children workers…?”56 FDR also pressed the idea that the government should not blind itself to the socioeconomic facts of life. The decision striking down New York’s minimum wage law, FDR said, created a “no-man’s-land where no Government—State or Federal—can function.”57 FDR also subtweeted the uber-rich, who controlled much of the country’s economic power, warning that it could effectively become political power. “The liberty of a democracy is not safe if the people tolerate the growth of private power to a point where it becomes stronger than their democratic state itself. That, in its essence, is Fascism—ownership of Government by an individual, by a group, or by any other controlling private power,” FDR said in a later speech.58

Three months after his landslide 1936 reelection, FDR proposed adding seats to the Supreme Court for every justice above a certain age.59 This, finally, hit home with a certain group of nine old men—or at least one of them. Justice Owen Roberts changed his vote and started upholding New Deal programs as well as other redistributive legislation. Three weeks after FDR spoke to the country in a fireside chat about his court reform proposal, the Supreme Court upheld a minimum wage law by a 5–4 vote, with Justice Roberts in the majority.60

The Court’s decision upholding the minimum wage law seemed to cut back on the justices’ previous suggestion that certain legislative efforts to address economic inequality were unjustified handouts to the less well-off. The justices came around to the idea that, without a minimum wage, markets and laws were structured in ways that unjustifiably favored employers. The majority wrote that, without a minimum wage, the market provided “a subsidy for unconscionable employers.”61 The Court even echoed FDR’s earlier speech about the dangers of too much economic power concentrated in the hands of the few. It said the minimum wage law “correct[s] the abuse which springs from” companies’ “selfish disregard of the public interest.”62

While Congress didn’t ultimately pass FDR’s court expansion plan, it didn’t have to. The Court changed without it. In 1937, the Court began upholding elements of the New Deal program. In the first case, the Court allowed the National Labor Relations Board (NLRB) to penalize an employer for retaliating against workers who sought to unionize. Unions, the Court observed, were “organized out of the necessities of the situation” and “essential to give laborers opportunity to deal on an equality with their employer.” The Court wrote, “We are asked to shut our eyes to the plainest facts of national life” to strike down the NLRB.63

Blind mice no more, it seems.

The Court changed the content of the law in part because of politics and politicking. And it changed the law in ways that progressives and the Democratic Party had urged. After the Democratic Party and labor railed about how the Court was made up of “blind men,” the Court declared that it would not analyze laws or regulations “in an intellectual vacuum” or “shut our eyes to the plainest facts of national life.”64 Instead, it would consider “practical” realities such as how a law worked on the ground or how a regulated activity contributed to economic strife. The Court stopped viewing laws that were designed to address economic inequality divorced from their economic circumstances. It stopped conceiving of some economic redistribution as unjustified handouts to the have-nots that were not in the public interest.

The Court’s change of tune is referred to as “the switch in time that saved nine.” The phrase conveys how the Court changed itself rather than have the legislature change the number of justices. The Court caved in response to a Democratic Party that was willing to pressure the Court and reform the Court if that’s what was needed.

While the justices chose to change the law such that the Court would no longer nitpick how the government addressed economic inequality, the justices declined to give up their power to weigh in on various laws and decisions in the first place. They held firm on how law gets made—via the Court’s privileged institutional position. The justices allowed government to make the economy more equal, but the Court retained its position of being a little bit more equal than other institutions. The Court never revisited the justices’ authority to invalidate federal laws or review state court decisions. Neither did the country. That calculus seemed to work well enough while the justices behaved themselves and understood where the Court’s intervention was unnecessary and unwelcome. It worked fine when the justices weren’t second-guessing other branches’ understanding of the public interest or flyspecking reasonable visions about what government should and shouldn’t do.

As the Court behaved itself, at least temporarily, the government took up the Court’s permission to address economic realities, including with respect to campaign finance law. Congress extended the prohibition on corporate contributions to include anything of value. It also addressed (and prohibited) what are called “independent political expenditures,” where instead of contributing directly to a candidate, corporations spend money on corporations’ independently made political advertisements or messaging.65

After the New Deal, economic inequality declined. The period between the 1930s and 1980s is sometimes known as the Great Compression,66 a reference to the narrowed gap in wages among workers with different levels of education. But economic inequality started to rise again in the 1980s and ’90s,67 and with it, there was mounting concern about who was able to shape American government.

To stem the creeping influence of wealth in politics, a group of legislators that included Wisconsin’s Democratic senator Russ Feingold scraped together a bipartisan coalition to pass additional campaign finance regulation in 2002. The law, the Bipartisan Campaign Reform Act (BCRA), is also known as the McCain-Feingold Act for its sponsors. It passed with the bare minimum of sixty votes in the Senate. Among other things, BCRA sought to address ballooning independent political expenditures.68 The law tried to channel political spending into contributions to candidates or political action committees (PACs) and limit the amount of money that any one individual or entity could contribute. To prevent end runs around these restrictions, Congress reinforced the prohibition on various organizations such as corporations engaging in independent political expenditures, i.e., spending their own money on messaging and ads, rather than giving it to candidates or committees. That limited a wealthy individual’s ability to create multiple legal entities that could contribute money on behalf of the legal entities as well as on behalf of the wealthy individual themselves.

This system of campaign finance sought to achieve a kind of economic equality where political spending by the mega-rich would not vastly outpace everyone else’s. Campaign finance laws reflect legislatures’ approach to economic inequality and equality more generally. They recognize that, in a marketplace based on money, not everyone will be heard equally, so they seek to democratize political spending. That’s why some legislators have argued the First Amendment supports campaign finance regulation. There are those who believe “the First Amendment is a commodity only for the wealthy in our society,” Feingold said at a press conference in 1997 during his first term in the Senate. But, he continued, “I believe it is a right enjoyed by all Americans.”69 Feingold didn’t “believe that the First Amendment is a barrier to reform.” He thought it was “a reason for reform,”70 since campaign finance laws ensure that any one person’s voice goes only as far as everyone else’s. That’s not necessarily the right approach or the only approach to the First Amendment. But it is a (reasonable) approach, and the Court could have respected it (had the Court exhibited any due deference to separation of powers, of course).

Not everyone in Congress agreed with campaign finance laws’ approach to economic inequality. Some Republicans fought to reinstate a system where a few wealthy individuals could overpower everyone else’s political spending. Republican senator Mitch McConnell, who voted against BCRA, immediately filed suit to challenge the law.71 His case joined another challenge filed by the clients of the James Madison Center for Free Speech, a nonprofit organization that became a recurring player in the attacks on campaign finance regulation.72

In 2003, in McConnell v. Federal Election Commission, the Supreme Court upheld BCRA’s major provisions, including the revised limits on corporate political expenditures.73

But that was not the end of the road. “We had a ten-year plan to take all this down,” James Bopp Jr., then vice-chairman of the Republican National Committee, told the New York Times in a 2010 interview. “I think we can pretty well dismantle the entire regulatory regime that is called campaign finance law.”74 Bopp had been the lawyer for the James Madison Center, whose clients had challenged BCRA. He was also the “brainchild” behind Citizens United v. Federal Election Commission, the 2010 case that revisited whether the new campaign finance legislation would stand.75



“I DON’T UNDERSTAND THE QUESTION AND WON’T RESPOND TO IT”

In Arrested Development, when the Bluth family matriarch, Lucille, is asked whether she wants a plate or platter, she haughtily replies, “I don’t understand the question and won’t respond to it.” Beginning (primarily) with Citizens United, the Court revealed that it, too, refuses to understand or respond to the stark reality of money in politics.

Citizens United was supposedly just a case about a nonprofit that felt compelled to make a movie about then secretary of state Hillary Clinton. The 2008 movie, titled Hillary, featured interviews with people who warned that Clinton planned to campaign on “being the first woman president—oh, isn’t that amazing, she’s a woman, she can walk and talk.”76 Citizens United wanted to broadcast ads for the movie, but the Bipartisan Campaign Reform Act prohibited these so-called corporate independent expenditures, i.e., corporations using their own money to expressly advocate for or against particular candidates. So Citizens United filed suit, arguing that BCRA, when properly interpreted, didn’t prevent them from promoting and airing the movie. In its brief to the Supreme Court, Citizens United argued that the case was merely about whether BCRA, as written, applied to the particular, narrow facts of the case, which involved “a feature-length documentary film about a political candidate funded almost exclusively through noncorporate donations and made available to digital cable subscribers through Video On Demand.”77

But the Republican justices didn’t want to resolve the case by interpreting BCRA. So the Court released an order directing the parties to file supplemental briefs on another question: “For the proper disposition of this case, should the Court overrule either or both Austin v. Michigan Chamber of Commerce, 494 U.S. 652 (1990), and the part of McConnell v. Federal Election Comm’n, 540 U.S. 93 (2003), which addresses the facial validity of Section 203 of the Bipartisan Campaign Reform Act of 2002, 2 U.S.C. § 441b?”78

That’s legalese, but in plain English, the Court was telling the parties to focus on a constitutional issue (whether the statute should be struck down) rather than a statutory one (whether the law, as written, prohibited Citizens United from distributing the film). The Court was asking the parties whether it should invalidate the law, rather than interpret it.

The Court’s refashioning of Citizens United is an example of how the Court decides what rules govern the Court and what powers the Court will exercise. The Court wasn’t acting like a passive judicial body that merely decides only what is necessary to resolve the cases that happen to come before it. Instead, the Court drew on the powers it had accrued over time, including the power to set an agenda—to decide which issues the Court would resolve and to define what the issues in a case even are.

The justices scheduled reargument in Citizens United for early September 2009, before the new Supreme Court term even started.79 The following year, in January, the Supreme Court released the opinion in Citizens United, overruling the Court’s previous decisions and striking down, in its entirety, the federal prohibition on corporate election expenditures. As a result, nonprofits such as Citizens United were free to raise money and repurpose donations into political expenditures.

Senator Feingold warned that the “next time voters want to send us a message at the ballot box, they may find their voices drowned out by wealthy corporations with their own special-interest agendas.”80

Two months after Citizens United, the U.S. Court of Appeals for the D.C. Circuit had to apply the Supreme Court’s reasoning in Citizens United to a different provision of campaign finance law. That provision capped the amount that an individual could contribute to nonprofit political organizations.81 The case was SpeechNow.org v. Federal Election Commission. One of the individual plaintiffs in SpeechNow was a libertarian businessman from Wisconsin named Fred Young.82 As New Yorker reporter Jane Mayer described in her 2016 book, Dark Money, Fred Young contributed 80 percent of the money to the nonprofit organization SpeechNow in 2010. And, Mayer writes, “all” of Young’s money “paid for television ads targeting Wisconsin’s Democratic Senator Russ Feingold,” one of the sponsors of the Bipartisan Campaign Reform Act.83

In SpeechNow, the court of appeals struck down the provision capping individual contributions to nonprofits.84 The decision created a massive one-two punch with Citizens United. As a result of SpeechNow, wealthy individuals could contribute however much money they wanted to a nonprofit political organization, such as a political action committee. And because of Citizens United, that nonprofit political organization could engage in however much political spending it wanted, as long as it did its own independent expenditures to advocate for or against a candidate. The unlimited power to spend is why these organizations are called Super PACs.

In the first midterm election after Citizens United and SpeechNow, Senator Feingold, the three-time incumbent, lost.85

In another case, this one decided a few years after Citizens United, the Supreme Court struck down aggregate limits on political contributions. Aggregate limits capped the total amount of money that donors could contribute to all political candidates or committees combined.86 That decision, McCutcheon v. Federal Election Commission, meant the mega-rich could now contribute unlimited amounts of money to as many Super PACs as they would like.

Between Citizens United, SpeechNow, and McCutcheon, the judicial supremacists had now cannibalized three core parts of campaign finance law. (With all due deference to separation of powers, of course.)

As before, the particulars and even the bottom-line conclusion of Citizens United didn’t necessarily scream, “Whoa, there goes political equality.” Instead, that was apparent from the reasoning in the decisions, as Citizens United (and subsequent cases) reverted to the vibes from the First Economic Inequality Era, dooming the government’s efforts to prevent economic inequality from spilling over into other parts of government. The Court returned to deciding cases in an intellectual vacuum divorced from practical considerations and actual socioeconomic circumstances. It went back to depicting efforts to equalize the playing field between the economic haves and have-nots as unfair handouts to the have-nots and discrimination against the uber-rich.

In Citizens United, the Republican justices insisted that huge amounts of political spending do not amount to corruption. The justices wrote, “Independent expenditures, including those made by corporations, do not give rise to corruption or the appearance of corruption.” Even if there is some perception that money influences elections, the Republican justices insisted, “The appearance of influence or access… will not cause the electorate to lose faith in our democracy.”87

Okay, but that’s just like your opinion, bro(s). The justices essentially elected to become blind mice once more. The Court’s “reasoning” on corruption is nothing more than evidence-free diktats about how government and democracy work. Had the Court felt bound by actual facts, rather than vibes, it would have had to reach the opposite conclusion: recent polling suggests that 95 percent of Americans think legislators are more attentive to wealthy donors than voters, and that the problem is “worse now than at any other time.”88 Elon Musk, who contributed more than $100 million to the cause of reelecting Donald Trump in 2024, was granted unparalleled access to Trump’s inner orbit. After Trump’s election, the New York Times reported that Musk was allowed to sit in on meetings about possible cabinet appointments; the Washington Post said Musk was even present during calls with foreign leaders. And the public’s perceptions about the corrupting influence of money in politics may be fueled by the fact that economic inequality has risen over the last six decades such that the richest 1 percent control almost a third of the country’s wealth.89

So who is the Court talking about when it says that massive independent political expenditures don’t give rise to corruption or even the appearance of corruption? Maybe the Republican Party? Republican senator Mitch McConnell reportedly warned Republicans not to support legislation rolling back Citizens United because “many” Republicans “won their seats” through massive political spending by the wealthy.90 One study found that lifting restrictions on outside spending increased Republicans’ share of seats in state legislatures by more than 7 percent.91 That’s probably why Republican senator Mitch McConnell’s name is on the earlier case challenging campaign finance regulations, McConnell v. FEC.92 It’s probably why Republican senator Ted Cruz’s name is on the most recent Supreme Court case challenging campaign finance regulation, Federal Election Commission v. Ted Cruz for Senate, which struck down another provision of the Bipartisan Campaign Reform Act, this one limiting candidates’ ability to pay back personal loans with postelection contributions.93

The Court’s reasoning in Citizens United is kind of the inverse of the reasoning in voting rights cases. The Court allowed the government to restrict voting because of what the Court described as “perceptions” of election fraud. There was no evidence of actual fraud in the state that enacted the voting restrictions. So who perceives the existence of voter fraud (without any evidence) when more people can vote? The Republican Party, around whom the Republican-controlled Court has tailor-made the law. It’s their vibes; we’re all just ruled by them. When it came to voting rights, the Court allowed the government to pass laws based on perceptions that were not rooted in reality. Here, the Court is saying the government cannot pass laws that are based on people’s actual perceptions of reality—since those laws do not comport with Republicans’ perceptions of reality (or preferred understanding of equality).

Were there any doubt that Citizens United was a whole vibe, a subsequent U.S. Supreme Court decision made that clear. In the 2012 case American Tradition Partnership, Inc. v. Bullock, Bopp, who had been the “brainchild” behind Citizens United, got the Supreme Court to strike down a Progressive-era Montana law that restricted corporations’ independent political expenditures.94 In Citizens United, the Court had claimed, without evidence, that corporate money does not fuel political corruption. In American Tradition, there was a lot of evidence that corporate money did fuel political corruption. The Montana Supreme Court found that corporate spending “did in fact lead to corruption or the appearance of corruption in Montana,” after going through a litany of examples where companies and wealthy individuals had bribed judges and arranged quid-pro-quo transactions with the state legislature.95

Faced with these inconvenient facts, the Court availed itself of the authority to decide not to explain itself or write much of an opinion at all. Excluding citations, the American Tradition opinion, signed by all of the Court’s Republican justices, includes just six sentences, none of which engage with the evidence of corruption beyond asserting that the Court had resolved the matter in Citizens United. It’s almost as if they just quoted Arrested Development’s Lucille Bluth—“I don’t understand the question and won’t respond to it.” This was yet another case of judicial supremacy gone wild: the Court declared that the justices’ unmoored views about the world, including what corruption means, were supreme and prevailed over everyone else’s views and the facts themselves.

To achieve this outcome, the Republican justices had to go one step further into caprice. By custom, six votes are required to reverse a lower court opinion without oral argument, based on the initial briefing in the case. There were just five votes to resolve American Tradition without oral argument and further briefing. The then-four Democratic appointees on the Court dissented, but four votes apparently weren’t enough to kill the vibes. The Republican justices pulled this off because the Court continues to enjoy the power to decide what rules govern it.

Citizens United (and later American Tradition) reverted to an understanding of economic inequality that had prevailed during the Court’s previous Economic Inequality Era. In Citizens United (and other cases), the Court once again insisted that treating everyone “equally” means that the government must ignore economic inequality and make laws that do not take into account socioeconomic realities. “The First Amendment’s protection against governmental abridgment of free expression cannot properly be made to depend on a person’s financial ability to engage in public discussion,” the Court said in a case that Citizens United relied on.96

Citizens United also declared that restrictions on corporate spending and other campaign finance regulations “interfere… with the ‘open marketplace’ of ideas.”97 That suggests campaign finance regulations give the have-nots something they are not entitled to because they cannot get it for themselves (on the “free” market)—the power to engage in political spending on par with that of the haves. It also implies that campaign finance regulation denies the wealthy something they are entitled to—the power to use their vast wealth however they would like, including to obtain political power and influence.

The TL;DR of this reasoning is that everyone has the right to participate in the marketplace of political spending however they can. This is another one of the Court’s Arrested Development moments. When family matriarch Lucille Bluth learns that one of her sons has been charging other family members for frozen bananas, she exclaims, “It’s one banana, Michael. What could it cost, ten dollars?” Only the Court is saying, “It’s political spending, America. What could it cost, ten dollars?”

But it’s not a banana; it’s our democracy. Which the Court is making into a banana republic where government is of, by, and for the mega-rich.

If some people have the resources to buy a bigger megaphone with their unrestricted cash, well, to the Court, that’s equality. It’s a modern twist on the French poet and novelist Anatole France’s quip “The law, in its majestic equality, forbids rich and poor alike to sleep under bridges, to beg in the streets, and to steal their bread.”98 In Citizens United, it is more like “The law, in its majestic equality, forbids the government from prohibiting rich and poor alike from expending billions of dollars in politics.”

The Court chose to define equality that way. Congress, in all of its campaign finance regulations, had selected a different vision of equality—that everyone would be equal when everyone’s voice went only as far as everyone else’s. Congress’s take on equality is not necessarily the “right” one, but it’s certainly not an unreasonable or invalid one that should have been rejected as absurd, illegal, or out of bounds. Yet the Supreme Court insisted on its own definition of equality (that everyone can spend as much as they like on politics because everyone has a bunch of money lying around, and besides, what could it cost?). The Republican justices fervently believe the Court should decide what equality is, and what the relationship between economic inequality and government will be.

Four years after Citizens United, the Republican justices made clear that they believed any other definition of equality would be unfair to the poor downtrodden mega-rich. In that case, McCutcheon v. FEC, the Republican justices struck down aggregate limits on a person’s total political contributions (to all political committees and candidates combined). They acknowledged that the motivation for the aggregate limits was to achieve a kind of equality in political spending. The justices said that was unconstitutional because it discriminated against the rich. The Republican majority chided the dissent for accusing them of “fail[ing] to take into account ‘the public’s interest’ in ‘collective speech.’ ” The Republican justices did not seem to think much of that collective interest. They wrote that the “ ‘collective speech’ reflected in [these] laws is of course the will of the majority,” but “the whole point of the First Amendment is to afford individuals protection against such infringements.”99 That reasoning essentially rejects the idea that campaign finance laws can ensure political spending represents “the will of the majority.” Like, ugh, we can’t be governed by the will of the actual majority of people! It’s as if the Republican justices think that tying political spending to “the will of the majority” gives the have-nots something they did not deserve and could not get for themselves—the power to influence politics on the same scale as the wealthy.

The Court has also become convinced that campaign finance regulations deny the wealthy something they are entitled to. The Court’s 2022 decision in Federal Election Commission v. Ted Cruz for Senate said, “However well-intentioned” campaign finance regulation “may be, the First Amendment—as this Court has repeatedly emphasized—prohibits such attempts to tamper with the ‘right of citizens to choose who shall govern them.’ ”100 Whose rights is the Court protecting when it strikes down campaign finance laws that tie political spending to the will of the majority? It is the rights of the wealthy minority, who have the means to spend seemingly unlimited amounts of money in politics. Sympathy for the wealthy minority is now part of the substance of the constitutional law on campaign finance.

The vibes in the campaign finance cases have led the Court to shut its eyes to the possibility of corruption and to force the rest of government to do the same. The logic works like this: because the Court announced that influence, access, and unrestrained corporate spending do not give rise to the appearance of corruption, then, the Court held, the government doesn’t have a good enough reason to restrict corporate spending, since corporate spending does not give rise to the appearance of corruption. QED! The Republican justices have defined the permissible goals the government can pursue in campaign finance extremely narrowly—eliminating only blatant versions of corruption, such as when an official accepts some money from a donor and announces, “Okay, you bought me!” That makes it difficult for any existing program or any politically realistic program to withstand judicial scrutiny.



“UNLIMITED POLITICAL SPENDING? THIS PARTY IS GOING TO BE OFF THE HOOK!”

The court ushered in a new phase of today’s Gilded Age with its Citizen United ruling, which limits the government’s ability to prevent economic inequality from spilling over into other parts of democracy. The Republican justices’ new rules allow the wealthy to buy political influence and turn themselves into a ruling class through a convoluted ecosystem that involves many different moving parts. That system works (for the wealthy) in part because it is convoluted: It is hard to follow, trace, and explain. It’s difficult to present a causal story where any one thing “causes” a political outcome. But in the aggregate, the system has momentous effects. Conservative candidates have benefited from a two-to-one “independent expenditure” advantage from organizations spending money on their own political advertisements or messaging.101 One study found that outside spending resulted in representatives in Republican districts becoming more conservative and extreme.102

Because of Citizens United, SpeechNow, and McCutcheon, wealthy individuals can contribute unlimited amounts of money to an unlimited number of Super PACs, which can engage in an unlimited amount of independent political spending. So they do. (As one of the Bluth children gleefully squeaks, “Unlimited juice? This party is going to be off the hook!”) In June 2023, the Citizens for Responsibility and Ethics in Washington found that, before Citizens United, between 1977 and 2009, Texas real estate magnate Harlan Crow and his affiliates spent just under $2.5 million in federal elections. Since Citizens United, between 2010 and 2023, that’s ballooned to more than $10 million.103 Or take the Uihleins, the Illinois shipping magnates. Before the Court’s decision in McCutcheon, data from OpenSecrets, a research and government transparency group that tracks money in politics, suggest the Uihleins contributed less than $8 million over twenty-some years. Since the 2014 decision in McCutcheon, the data suggest the Uihleins have contributed more than $222 million over less than a decade.104

Citizens United unlocked a host of corporate forms for the wealthy to avail themselves of. Just consider the many faces of Americans for Prosperity, the network associated with the billionaire Koch family, which earned its fortune through petrochemicals. There is Americans for Prosperity Action, a Super PAC that can do unlimited independent political spending to support conservative causes. There is also Americans for Prosperity, a 501(c)(4) social welfare organization that does a substantial amount of political spending to advance its vision for social welfare, which is pro–free market and anti-regulation. And there is the Americans for Prosperity Foundation, a 501(c)(3) nonprofit that’s part of a network of free-market-oriented (anti-regulation) think tanks.105 The foundation can push out a ton of programming to support its free-market, anti-regulation agenda. All of these organizations are within the Koch universe, founded with Koch money, and supported by Koch money.106 The different institutional and corporate forms function like force multipliers for the wealthy.

Section 501(c)(4) organizations, which are known as social welfare organizations, can engage in some political activities as part of their mission to advance social welfare. Unlike Super PACs, 501(c)(4) social welfare organizations generally don’t have to disclose their donors.107 That’s why some of this is called dark money, and the amount of it is staggering. In one year alone, Charles Koch (of the petrochemical billionaire Koch family) donated more than $4 billion to a single 501(c)(4), Believe in People.108 Another year, he gave almost $1 billion to another.109

While 501(c)(4) social welfare organizations must be devoted to advancing the “social welfare,” their views on social welfare can reflect a political ideology. A wealthy individual might form a social welfare organization whose views look a lot like the Republican Party’s platform. Consider the network associated with Leonard Leo, the longtime vice president and key fundraiser for the Federalist Society. In addition to the Federalist Society, Leo has been linked to the Rule of Law Trust, which gave more than $20 million in 2020 to the Judicial Crisis Network, a 501(c)(4) entity Leo helped found. JCN’s entire mission seemed to be supporting Republican judicial nominees and opposing Democratic ones, and it has served as the biggest donor to the Republican Attorneys General Association.110 A 2024 New York Times investigation found that “more than 100 conservative tax-exempt organizations have joined forces in support of Donald Trump and the MAGA agenda, forming a $2 billion–plus political machine.”111

The wealthy can also use 501(c)(3) organizations to engage in “public education” campaigns that might influence society in ways that spread to politics. A public education campaign might appear on television as an issue ad or programming designed to convey a particular message; it might be a speaker series open to the public or at schools; it might be briefs filed in court; it might be think pieces in newspapers, social media, or other corners of the internet; it might fund people who write about particular ideas from a particular perspective; it might support certain cases or causes; it might be all of these things. As with (c)(4) social welfare organizations, the “education” campaigns may have an ideological and even partisan valence. Hypothetically, one could form a 501(c)(3) issue advocacy organization to preach the evils of campaign finance regulation. That’s actually not so hypothetical—the James Madison Center for Free Speech, featuring general counsel James Bopp and chairman Senator Mitch McConnell, is a 501(c)(3) organization whose mission seems to include challenging legal restrictions on money in politics.112

These 501(c)(3) nonprofit organizations exemplify how wealth can facilitate other kinds of power—such as the power over ideas, including who is paid to think and write about them. Money helps launch ideas and then launder and defend them in the public sphere. A well-resourced funding stream can make it seem like there are serious organizations and well-credentialed thinkers behind the ideas, which helps to normalize them. The Federalist Society is a 501(c)(3) organization.113 It hosts speaker events at law schools and gatherings for practicing lawyers, judges, and students and (much) more. The Judicial Education Project is another a 501(c)(3) organization affiliated with Leonard Leo and funded with Koch money. It has hosted gatherings at ski resorts for (mostly Republican) judges to learn how they should be interpreting the law.114 It also files amicus briefs—the briefs filed by people other than the parties to a case. A 2023 Politico investigation found that Leo’s network was “either directly or indirectly connected to a majority of amicus briefs” filed on behalf of the “conservative” side in several of the biggest cases the Court heard over two years.115

Another entity that files amicus briefs is the C. Boyden Gray Center for the Administrative State at the Antonin Scalia Law School, the artist formerly known as George Mason Law School.116 In 2016, Leo brokered a $30 million gift (including $10 million from the Charles Koch Foundation) to the school to rename it after the late Justice Scalia and launch an administrative law center that just so happens to be skeptical of government regulation.117 The initial director of the center was then George Mason law professor Neomi Rao. Rao had previously been awarded a fellowship through the Institute for Humane Studies, another Koch-supported program that bolsters libertarian ideas. She also received awards from the Heritage Foundation, another libertarian organization supported with Koch money.118 When President Trump nominated Rao to the U.S. Court of Appeals for the D.C. Circuit, she listed these credentials and accolades on her résumé.

Even more legal structures have emerged to drive even more money to conservative causes in even more opaque ways. There is the ironically named Donors Trust, which ProPublica reporter Andy Kroll has described as the “dark-money ATM of the conservative legal movement.”119 Donors Trust sidesteps some of the disclosure rules applicable to 501(c)(3) organizations and Super PACs because contributions go to a “donor-advised fund” rather than discrete causes. The directors for the donor-advised fund are also the directors for major conservative organizations such as the Koch-launched Heritage Foundation and the Koch-funded Institute for Justice. Perhaps unsurprisingly, the largest Donors Trust donation in 2010 went to… the Koch network’s Americans for Prosperity Foundation,120 and in 2022, Donors Trust spent $242 million to fund various groups that included the Federalist Society.121

Leonard Leo has pioneered new ways of securing massive amounts of money that are difficult to track. In 2021, Barre Seid donated 100 percent of the shares in an electrical-device manufacturing company to Leo’s new nonprofit, the Marble Freedom Trust, a 501(c)(4) social welfare organization. When the manufacturing company sold for $1.65 billion, the money went to the Marble Freedom Trust. Marble Freedom Trust has reported more than $200 million in donations to other nonprofits, including… Donors Trust.122

There’s a reason why Justice Thomas “joked” at a Federalist Society conference that Leonard Leo was “the number three most powerful person in the world.”123 (Thomas didn’t say who were numbers one and two.)



“THEY’RE NOT TRICKS, THEY’RE ILLUSIONS”

The self-centered Bluth family magician (Gob) is horrified when his brother refers to his magic tricks as tricks and self-righteously proclaims, “They’re not tricks, Michael. They’re illusions.” The Court has relied on similarly specious distinctions (including some tricks-slash-illusions) to rewrite federal anti-corruption law so that it no longer prohibits much corruption at all.

The justices have accomplished this because the Court runs on vibes not just in cases where it invalidates laws, but also in cases where it claims to be “interpreting” laws (just as the justices did on voting rights). The Supreme Court is so completely and totally fine with money influencing politics, it has read that worldview into a bunch of federal anti-corruption laws even when Congress has attempted to define corruption in other ways. The justices’ preferred definition of corruption seems to be limited to instances where a businessman hands over oodles of cash in unmarked bags to a lawmaker along with a signed note that says, “I’m doing some corruption: in exchange for this cash, you must vote for this law.” Other definitions of corruption might allow the government to prosecute political corruption that does not involve an explicit exchange of money or gifts for specific political favors. But the Court, in its infinite wisdom and with all due deference to the separation of powers, of course, has not allowed Congress to define corruption that way.

Congress had adopted broad definitions of corruption that seemed to encompass wealthy corporate interests giving massive amounts of free stuff to public officials to get the officials to support the wealthy corporate interests. Congress enacted laws that made it a crime to “directly or indirectly, corruptly give… offer… or promise… anything of value to any public official” in order “to influence any official act.” Congress also made it a crime to “defraud” people through “scheme or artifice.”124

Enter the buzz saw that is the Supreme Court, or at least the Court’s 2016 decision in McDonnell v. United States.125 The former Virginia governor Robert McDonnell and his wife were indicted on federal bribery charges because, the federal government said, they had accepted bribes in exchange for performing several “official act[s].”126 While McDonnell was governor, the McDonnells accepted $175,000 in “loans, gifts, and other benefits” from the CEO of a company that developed a nutritional supplement. The CEO hosted the governor on his plane, bought the governor’s wife $20,000 in designer clothing, gave the McDonnells $15,000 for their daughter’s wedding and another $10,000 as a wedding gift, lent the McDonnells a Ferrari and a vacation home, gave the governor a Rolex, bought the McDonnells several rounds of golf, and provided other loans. In exchange, the governor arranged meetings for the CEO to discuss the company’s product with state officials, hosted events for the company at the governor’s mansion, and contacted state officials about the company’s product. The governor even said he personally used the company’s product (a nutritional supplement) and that it “would be good for” state employees to do the same. The theory underlying the McDonnell prosecution is known as “honest services fraud”; it conveys the idea that bribes or kickbacks deprive the public of honest government services.127

The Supreme Court said that what the McDonnells did was not corruption and did not violate federal law. Instead, the Court declared, it was just how politics works. “Our concern is not with tawdry tales of Ferraris, Rolexes, and ball gowns,” the Supreme Court wrote, while overturning the convictions stemming from the tawdry conduct.128 The Court described the facts in McDonnell like this: “The basic compact underlying representative government assumes that public officials will hear from their constituents and act appropriately on their concerns.” I’m sorry, public officials “hear from their constituents” by receiving flights, wedding gifts, loans, and vacations from them? (Perhaps the flights and loans would have been “otherwise unoccupied” if not bestowed on the governor’s family?) And public officials “act” on those “concerns” by… shilling for the corporate interests that paid for their Rolexes? Come on!

The thread linking McDonnell and the campaign finance decisions is the vibe that access to power holders is never corrupt, even when it is purchased. The cases are driven by the notion that the wealthy are entitled to use their money to secure access to political officials. The Court has used these ideas to play down the significance of influence and access schemes. In several cases like McDonnell, the justices (with all due deference to the separation of powers, of course) have projected their own narrower definition of corruption onto laws where Congress had seemingly defined corruption in broader ways. In October Term 2019, the Court rejected another theory for prosecuting public corruption and invalidated political officials’ fraud convictions.129 In October Term 2022, the Court rejected two different theories for prosecuting public corruption.130 And in October Term 2023, the Court rejected yet another theory for prosecuting public corruption: the Republican justices insisted that when state and local political officials receive gifts, tips, or gratuities for official acts after the official acts have been completed, that can’t possibly be corruption (without an explicit agreement that the official act would be rewarded with a tip or gratuity).131 In that case, a local mayor who awarded a million-dollar contract to a company subsequently received a consulting contract worth more than $10,000 from the company. All of these decisions make it harder for the government to address different kinds of corruption. Collectively, they are another symptom of judicial supremacy—the Court effectively remakes the law in its preferred image and rewrites the laws of corruption to reflect the Court’s chosen definition of corruption.

During this time period, there were no cases upholding convictions for political corruption and no cases upholding laws or regulations designed to prevent corruption.132 Well, there was one case. But it was over a decade ago, back in 2012, and the Court exercised its authority to… not issue an opinion at all. In Bluman v. Federal Election Commission, the Court affirmed (i.e., agreed with) a lower court opinion upholding a federal law that prevented foreign nationals who lawfully reside in the United States from contributing to campaigns or engaging in independent political spending. But why could the government restrict this kind of political spending? What possible limits were there to the First Amendment’s cannibalization of campaign finance law? The Court didn’t say; it exercised its aristocratic power not to explain itself. All it wrote was “The judgment is affirmed.”133




AGAIN, “IF THAT’S A VEILED CRITICISM ABOUT ME…”

The Republican justices seem to think that some people get free speech while others do not. Because this is a Court driven by conservative grievance, it seems to think that people have a right to say conservative things the Republican justices like, but no similar right to say things criticizing conservatives. Speech is good when the speech is money that tends to favor Republican causes, but speech is not good when the speech favors Democratic causes—such as speech from unions or speech that supports rights for racial minorities and the LGBT community. The Court protects the rights of an entitled minority, to heck with almost everyone else.

The Court has treated some speech (criticism of wealthy conservatives) as bad, even while it insists that other speech (spending by wealthy conservatives) is good. In one such case, Americans for Prosperity Foundation v. Bonta (yes, that Americans for Prosperity Foundation—an arm of the petrochemical Koch family network), the Court invalidated a California law that required nonprofits to disclose major donors to the state.134 The justices struck down the requirement because of the risk that donor information would be disclosed to the public, which might subject donors to, get ready for this, verbal accusations of wrongdoing. During the arguments, Justice Thomas framed the problem this way: “Do you think it would be reasonable for someone who wants to make a substantial contribution to an organization that has been accused of being racist or homophobic or white supremacist, that in this environment that they would be chilled…?”135 The question suggests donors will be deterred from supporting an organization that has been accused of homophobia or racism. It depicts some speech as a problem (accusations of racism or homophobia against conservative organizations) while protecting other speech (monetary contributions to conservative organizations).

The Court has also treated contributions to unions as fundamentally different from contributions to corporations. It invalidated fair-share fees for public sector unions, which allow public employers to collect fees from nonunion employees. The Court said fair-share fees might result in nonunion employees financially supporting messages that they do not support.136 But the same is true of corporate political expenditures, since corporate employees and shareholders might not agree with all of a corporation’s expressive activity and political spending. Yet that doesn’t seem to bother the Republican justices. In another case about unions, the Republican justices said that unions’ speech can sometimes be… a little too much to warrant First Amendment protection. The Court struck down a law that allowed union organizers to talk to farmworkers on farmland for three hours a day, for fewer than half the days in a year.137 It concluded that unions’ speech could overwhelm the property owners’ control over their land (and workers).138 Apparently, it’s not fine to overwhelm wealthy capital interests, but wealthy interests get to overwhelm everybody else when it comes to political spending. That’s just equality, duh!

Or take Justice Alito’s apparent concern with how some people (specifically, people who are not Republicans) spend their money. In a 2020 keynote address to the Federalist Society, Justice Alito claimed that “in certain quarters, religious liberty is fast becoming a disfavored right” and pointed out that “when states have considered or gone ahead and adopted their own versions of RFRA [the Religious Freedom Restoration Act], they have been threatened with punishing economic boycotts.”139 Why would economic boycotts, where individuals and businesses chose not to support states with certain kinds of laws, be a problem? The Court’s campaign finance decisions suggest there is a First Amendment right to spend money on political causes even when that spending might overpower everyone else’s. Apparently, that’s okay when it is Republicans’ spending drowning out everyone else’s, but it’s not okay when other people’s spending drowns out Republicans’.

The Republican justices seem to think that they, as Republicans, are also entitled to be insulated from criticism. The Supreme Court is “being hammered daily,” Justice Alito whined to the Wall Street Journal, and “nobody, practically nobody is defending us.”140 Alito has insisted certain speech is unacceptable based on its content—like anything that criticizes the Court too strongly. “Saying or implying that the Court is becoming an illegitimate institution or questioning our integrity crosses an important line,” according to the justice.141 He has said critics’ mere use of certain words such as the “term ‘shadow docket’ ” “feeds unprecedented efforts to intimidate the Court.”142 Speaking at a conference, Justice Alito mocked people who said mean things about his opinion overruling Roe v. Wade. He singled out former English prime minister Boris Johnson, who criticized Dobbs but “paid the price.”143 (Johnson resigned amid an ethics investigation.) In his keynote address to the Federalist Society, Alito called some Democratic senators’ amicus brief “bullying” and berated a post from a Harvard law professor’s blog.144 During one recent oral argument, he “joked” about how the court’s “public information officer… maybe… whenever they [the press] write something that we don’t like, she can call them up and curse them out.”145

It’s not just the justices who think this. In 2012, Leonard Leo pulled some maneuvers to funnel money from his organizations to Virginia (Ginni) Thomas (the wife of Justice Clarence Thomas) via Kellyanne Conway’s consulting organization (Conway was later Trump’s campaign manager and counselor to President Trump). Leo told Conway that there should be “no mention of Ginni, of course.”146 When the financial exchange eventually came to light, Leo said, “Knowing how disrespectful, malicious, and gossipy people can be, I have always tried to protect the privacy of Justice Thomas and Ginni.”147 Say it again: speech funding conservative causes is good while speech criticizing conservatives is bad—duh!

Alito has not even limited himself to one whiny appearance in the opinion pages of the Wall Street Journal. A month after he defended his free private-jet trip in the Journal, he shared some thoughts in an interview with the Journal. One of the journalists Alito spoke to was a lawyer who represented Leonard Leo in the DC attorney general’s investigation into Leo’s organizational network. At the time of the interview, the lawyer was also participating in a tax case the Court was set to hear.148 Justice Alito told the reporter/lawyer, “I know this is a controversial view, but I’m willing to say it…. No provision in the Constitution gives them [Congress] the authority to regulate the Supreme Court—period.”149

All the power the Court has accumulated over the past two centuries and more is apparently not enough. It must be good to be king.



“I MAY HAVE COMMITTED SOME LIGHT TREASON”

Because the Supreme Court unleashed money in politics, some of that money made its way back to the justices, who are, after all, part of the political system even though they insist they are above it. The uber-rich have used their money to essentially create an alternative universe that allows the (Republican) justices to feel that their unpopular views are not so unpopular after all as those views earn them considerable perks. Call it the coddling of the American conservative legal mind.

In April 2023, ProPublica ran a story about almost-yearly personal trips Justice Thomas had taken with real estate magnate Harlan Crow. For many of these trips, Thomas traveled on Crow’s private jet and super yacht.150 Thomas vacationed at Crow’s private lakeside resort.151 There’s even a painting depicting a sit-down between Thomas, Crow, Leonard Leo, and two other people. In an interview, Crow said that his friendship with Thomas began in 1996, after Thomas became a justice, when Crow offered Thomas a free jet trip and apparently “found out” during the flight that he and Thomas “were kind of simpatico.”152

In Thomas’s telling, Crow simply did what “friends do,” which is apparently give him a bunch of free stuff.153 Thomas is basically channeling Gretchen Wieners from Mean Girls when she said, “I’m sorry that people are so jealous of me… but I can’t help that I’m popular.” Crow gave Thomas a $19,000 Bible owned by Frederick Douglass; and Thomas received “a $15,000 bust of Abraham Lincoln from the American Enterprise Institute, where Crow serves as a trustee.”154 Crow made a donation to a library in Thomas’s hometown.155 Crow paid the private-school tuition of Thomas’s grandnephew, whom the Thomases had taken in.156 Crow bought Thomas’s childhood home157 and spent money developing it while Thomas’s elderly mother lived there.158 Crow donated more than $100,000 for a portrait of Thomas at Yale Law School and helped finance a documentary about Thomas’s life. In the film, Thomas says, “I prefer the RV parks…. I come from regular stock, and I prefer that—I prefer being around that.”159 To get his regular-stock, quarter-of-a-million-dollar RV, Thomas received a loan from another billionaire whom Thomas may never have paid back.160

When some of this reporting came out, Justice Thomas said that he had merely received “personal hospitality from close personal friends, who did not have business before the Court [italics mine].”161 Bracket, for a second, that some of the billionaires did actually have some business before the Court. (The Court declined to hear a case where a Crow-affiliated company had prevailed in the lower court.)162

Even if none of the billionaires who spent their way to becoming BFFs with the Republican justices were actual parties to actual cases that were actually before the Court, the billionaires would still have an interest in the Court’s work. They have some interest in the campaign finance cases that allow them to spend their way to political influence and access. Billionaires may also have opinions about or interests in reproductive rights, LGBT equality, climate change, taxes, guns, corporate regulation, and all of the other issues the Court weighs in on. People who think that no one talks about anything related to the courts on these private-jet trips and luxury vacations are kidding themselves. ProPublica reported how, on yet another luxury Alaska trip, a billionaires’ group chartered a boat (named Happy Hooker IV). While sipping martinis mixed with glacier ice, one billionaire chatted up Justice Scalia about whether Senate Republicans should abolish the filibuster to secure more judicial confirmations.163 Sometimes billionaires aren’t enough and the kings and queens of the Supreme Court demand royalty. A German princess befriended Justice Alito and invited him to a palace gathering and exclusive musical festival because, the royal told the Times, “he’s a judge who is pro-life.”164

The justices really do see themselves as aristocrats: New York Magazine reported that Alito was knighted by a Catholic lay order tied to a neo-monarchist movement in Southern Italy. An American blog about the movement argues for a “return to traditional religious and aristocratic principles.”165

Some of the uber-rich have used their wealth to validate the justices for reaching wildly unpopular decisions. People know the justices crave affirmation and the Federalist Society exists, in part, to give it to them. George Conway, a Republican lawyer who held positions in the Federalist Society, described Leonard Leo as a “den mother” to the Republican-appointed justices, who “tries to keep them happy so they stay on the job.”166 (Conway became one of the faces of Republican opposition to Donald Trump; he was formerly married to Kellyanne Conway.) George Conway continued, “It made the justices happy to meet people who revered them. It made the donors happy to meet the justices and no doubt more inclined to give to Leonard’s causes.”167 The New York Times reported how, in 2000, the Reverend Rob Schenck launched Operation Higher Court, a plan to have “conservatives on the court… hear from people who would hail them as heroes if they seized the opportunity to strike down Roe one day.”168 He raised $30 million for that effort, bought a building across from the Supreme Court, and had donors become patrons of the Supreme Court Historical Society so they could mingle with the justices.169 Schenck even recruited people to become friends with the justices; one couple, the Wrights, became close to the Alitos, and Schenck told the New York Times that, at a dinner with the Alitos, the Wrights learned of the ultimate result in a case about the Affordable Care Act’s contraception mandate before the decision was released.170

Society isn’t enamored with the revanchist views of a few uber-rich conservatives, so that wealthy minority has built an alternative universe that props up their unpopular positions and validates the political officials (including the Supreme Court justices) who make those positions the law. Some of the uber-rich basically stepped up to provide a GoFundMe for Clarence Thomas after Thomas, according to ProPublica, privately expressed to a Republican member of Congress that “one or more justices will leave soon” if Congress didn’t increase the justices’ pay. The Republican congressman wrote Thomas a letter that said, “As we agreed, it is worth a lot to Americans to have the constitution properly interpreted. We must have the proper incentives here.”171

A lot of money seems to make its way to the Republican justices on the Court. George Mason Law School, which received a multimillion-dollar grant, including $10 million from the Koch family, brought in Justices Gorsuch and Kavanaugh to teach summer courses that “generally ran for up to two weeks” and paid them close to the $30,000 legal cap on outside salaries for justices.172 The school created programs for them to teach abroad in Iceland, Italy, and the United Kingdom.173 For the 2018 course in Italy, the law school put Gorsuch and his family “in what a listing described as an ‘aristocratic,’ antique-filled apartment in the heart of Padua.”174 The school emailed Gorsuch to explain that he would only be teaching in the mornings, “leaving plenty of time for excursions, including planned visits to Bologna and Florence.”175

“Fantastico!” Gorsuch replied.176 That’s a direct quote from Gorsuch—not from one of the Bluths.

Lest you think this stuff doesn’t matter, consider how pharmaceutical representatives marketed opioids by showering free stuff on doctors who could prescribe them. In her 2018 book, Dopesick, Beth Macy described a doctor who remembered how pharmaceutical representatives “would make you feel special. And yet intertwined in those feelings is the name of a drug, which the rep is repeating over and over and over while you’re eating this delicious, savory meal. And even if you say you’re not swayed by such things, there is no doubt in my mind that you’re more than likely to prescribe it.”177

The superrich seem to be spending a lot of time and money on federal judges, which is some evidence the superrich think they’re getting something out of it. In some cases, it seems they are. Justice Thomas has secretly attended donor events for the Koch network.178 In one case, Thomas reportedly attended a dinner whose purpose, a former Koch network executive explained, was to give “donors access and giv[e] them a reason to come or to continue to come in the future.”179 Employees said, “Donors want to feel special” and “offering a high-level donor the experience of meeting someone like [Thomas]—that’s huge.”180 On the agenda for that event was a discussion about how to confirm more Republican judges.181

Perhaps “we all should wonder whether this [scheme] is bait for reeling in more dark money from… billionaires who want to… remake [the Supreme Court] into one that will disregard the law by rubber-stamping their disordered and highly unpopular cultural preferences.”182

Perhaps. But that’s how Leonard Leo described ProPublica’s reporting about the Supreme Court.



The Supreme Court’s blasé attitude toward corruption and money in politics (“What could it cost!”) has, unsurprisingly, enabled even more corruption and money in politics. In the spring of 2024, as the presidential campaigns were ramping up, then Republican candidate for president Donald Trump held a private meeting with the heads of fossil fuel companies and some of their lobbyists. (The meeting was at Trump’s Mar-a-Lago resort because of course it was.) According to the Washington Post, Trump made a “remarkably blunt and transactional pitch” to the attendees.183 The New York Times described the pitch as follows: “Trump told” the executives and lobbyists “that they should donate $1 billion to his presidential campaign because, if elected, he would roll back environmental rules.”184

The Court’s decisions on economic inequality greased the wheels for this blatant quid pro quo. The cases made it easier for the mega-rich to potentially drum up $1 billion for a political campaign in a single night. They also made it harder to stop the uber-wealthy from spending massive amounts of money to get access to politicians who will turn around and do things that benefit a few uber-wealthy individuals and stick it to everyone else and possibly the planet.

The planet-Earth-for-a-billion-dollars scheme is one anecdote that reveals how the Court’s take on economic inequality is benefiting massively wealthy corporations that want to free themselves from unwanted environmental regulations. But it’s not just elected Republican politicians carrying water for that crowd; the Republican justices have gotten in on the game as well.






FIVE The American Psychos of the Supreme Court

Back in 1981, President Ronald Regan declared in his inaugural address, “Government is the problem.”1 For decades, Republicans have fixated on one supposed problem with the federal government—the federal administrative state.

The administrative state refers to the alphabet soup of federal agencies such as the Environmental Protection Agency (EPA), the Social Security Administration (SSA), and the Department of Health and Human Services (HHS). These agencies aren’t just part of the federal government, they are essential to it; they are how “most of government” works today, according to Justice Elena Kagan.2

Agencies have found themselves in the Republican Party’s crosshairs for a while. The party trumpets a political philosophy of less government, which for them means less government regulation of industry, and they are using the federal courts to advance that agenda. In 2016, President Donald Trump’s first nominee to the Supreme Court, Neil Gorsuch, described agencies as they were then structured as “behemoth[s]” that were “more than a little difficult to square with the Constitution.”3

In 2022, Gorsuch and five other Republican justices announced a jurisprudential theory, the major questions doctrine, that embodies Republicans’ deregulatory philosophy.4 (A doctrine just means a body of law established through judicial decisions, rather than through some text enacted into law.) Here, the doctrine established a set of rules about how courts interpret laws involving agencies. The major questions doctrine says that courts will place a thumb on the scale against some agency regulations that have “political significance.” Apparently political significance is synonymous with regulations that give Republicans a big ick since the Republican justices used the doctrine to strike down the Clean Power Plan, student debt cancellation, test-or-vaccinate policies, and an eviction moratorium.5 These decisions yank government away from the experts and feed Republicans’ war on government (or at least parts of it). Just as the justices use jurisprudential theories and interpretive methodologies about the Constitution to advance a political agenda, they use jurisprudential methods and interpretive theories about federal statutes to do the same (here, with the administrative state).

The Court has become so insulated from the public and so powerful in the political system, it is using law to attack government itself. Perhaps this is a natural endgame for a Court that functions like an ouroboros, the circular snake that cannibalizes its own tail. The Court has been upending constitutional law, the body of law that structures the government, and it is now moving on to eating away at government as such.

What’s underlying the vibes here is Republicans’ political philosophy of less government and their accompanying political strategy of attacking government regulation (of industry). The federal courts have masked this antiregulatory and occasionally antigovernment project with jurisprudential theories and interpretive methodologies that insist deregulation is “the law,” not politics.

It’s almost straight out of the horror film American Psycho: People in the film think the smooth and charming Patrick Bateman can’t possibly be a homicidal maniac. His simmering murderous rage even fits seamlessly into his life as a… lawyer. But that’s precisely what allows Bateman to get away with murder. He literally says he is into “murders and executions,” but the listener decides he must have said “mergers and acquisitions.” Like the Republicans, Bateman says the quiet part out loud—and everyone just goes along with it. The system invites him in because he wears the right mask and performs the right way, but that just suggests something is deeply wrong with the system itself.


LET’S SEE THE ADMINISTRATIVE STATE’S CARD

Any sane person watching Patrick Bateman freak out over a business card—“Look at that subtle off-white coloring,” he salivates in a voice-over. “The tasteful thickness of it. Oh, my God. It even has a watermark!”—would clock him as a weirdo. But in American Psycho’s satire, he’s not that out of place… at least until he goes and murders the holder of said business card. Republicans have likewise managed to fit their bristling hostility to government within a tradition of playing to popular skepticism of bureaucracy. Their sentiments don’t seem out of place… at least until they start trying to end government itself.

Challenges to the administrative state capitalize on people’s instinctive distrust of bureaucracy—we’ve all been to a DMV after all. But as with many of the Court’s vibes, the oh-so-simple sentiment doing work here fails to capture the actual workings of the administrative state, which is a huge part of government as we know it, and one of the more effective methods of governance today.

The administrative state relies on delegation to function just as every workable system relies on delegation to function. The manager at a fast-food restaurant doesn’t run the entire place, and the federal government works similarly. Congress can’t do everything, so it lets the people who are best positioned to do certain things do them. Congress does this by passing a law, or statute, that gives authority to agencies to make what are called regulations or rules. These authority-delegating laws are called, appropriately, delegations, and they’re how expert policy gets made.

Delegations allow the Securities and Exchange Commission to prohibit publicly traded companies from misleading investors; position the Department of Transportation to adopt safety standards for vehicles; enable the Federal Trade Commission and the Consumer Financial Protection Bureau to root out fraud; authorize the Food and Drug Administration to decide which drugs are safe and effective and how to make food healthy and safe (from, say, salmonella); empower the Social Security Administration to determine who receives Social Security benefits; ensure the Nuclear Regulatory Commission can adopt standards for nuclear energy; and enable the Department of Health and Human Services to set annual payments for nursing facilities.6 Just to name a few examples.

Delegations allow agencies to get into the weeds in their decision-making. Relying on a delegation, the Department of Health and Human Services has determined when powered support devices can constitute braces for purposes of Medicare reimbursement.7 The Mine Safety and Health Administration has issued regulations about which opacity levels in chest X-rays have to be disclosed, and the Food and Drug Administration has decided whether an “active moiety” includes “joining a previously approved moiety to lysine through a non-ester covalent bond.”8

How many members of Congress know what an “active moiety” is? Governing involves these kinds of technical matters, and administrative agencies have the knowledge and expertise because they employ scientists and specialists. The Department of Agriculture includes about nine thousand people whose entire focus is food safety and inspection,9 which is about as many staffers as the House of Representatives employs altogether.10 The Federal Aviation Administration has more than thirty-five thousand employees, including technicians and engineers.11

Congress also delegates authority to agencies because of agencies’ relative speed and efficiency. Whereas the generalists in Congress make laws by passing bills that go through both the House and the Senate before they are signed by the president, agency regulations go through a different, less cumbersome process where the agency gathers evidence, solicits feedback, and then announces a regulation. Agencies also aren’t hamstrung by the gridlock, partisan polarization, gerrymandering, and malapportionment that affects Congress, so agencies can more easily make rules and adapt the rules later on. That’s useful because shit just sometimes happens—such as the 2020 COVID-19 pandemic. The Centers for Disease Control and Prevention relied on a delegation to adopt a moratorium on evictions in places with high rates of COVID-19.12 The Occupational Safety and Health Administration relied on a delegation to require indoor businesses to adopt either a regular COVID-testing regimen or a vaccination requirement.13 The secretary of education relied on a delegation to cancel billions of dollars in student loans that were owed to the federal government, which would have erased the debts of about 20 million borrowers and lowered the debts of 20 million more.14

Agencies are also able to focus on long-term interests that may not get a ton of attention in Congress. Some problems, such as say climate change or mounting levels of economic inequality, might not happen over a time scale that is especially relevant to politics—the six years, four years, or two years of election cycles. But those problems are still relevant to people’s lives, and Congress writes delegations that allow agencies to take account of these longer-term, more generational interests. Delegations often use broad, general language that encourages agencies to act in the “public interest,”15 or to do things such as protect “public health or welfare.”16 That makes the administrative state especially important for future generations and the planet. Agencies may be directed to consider interests that would not be safeguarded in Congress simply because some groups cannot yet vote. They are essentially the Lorax of the federal government; they “speak for the trees for the trees have no tongues. It’s not about what it is, it’s about what it can become.”17

Agencies have been part of American governance for a long time; the Interstate Commerce Commission dates back to the 1800s.18 But agencies have taken on an increasingly important role over the last century, especially since the federal government started to engage in more economic and social regulation to govern an increasingly complex economy and multi-faceted society during the New Deal in the 1930s and Lyndon Johnson’s Great Society in the 1960s. Agencies are so integral to modern governance that Justice Kagan has said that if delegations are unconstitutional, “then most of Government is unconstitutional—dependent as Congress is on the need to give discretion to executive officials to implement its programs.”19

Various checks are in place to ensure that agencies work well. That includes the statutes delegating authority to agencies: an agency has only the authority given to it by Congress, and statutes are Congress’s rules to constrain (and empower) agencies. Congress has also written a bunch of laws to ensure that agencies’ decision-making is transparent and evidence based. Under a federal law known as the Administrative Procedure Act (APA), agencies must give notice of their proposed rules to the public, and members of the public (including individuals, industry groups, members of Congress, and anyone else) are entitled to submit comments about the proposed rules. Agencies must respond to (relevant) comments before they adopt a final rule. The APA also requires agencies to make decisions that are supported by the available evidence.20

Despite these and other safeguards, Republicans have made agencies out to be bogeymen. Former Trump adviser Steve Bannon said that the “deconstruction of the administrative state” was one of the Trump administration’s goals.21 Republicans refer to agencies and the people who work there as the Deep State, as if to imply agencies are engaged in a secret conspiracy against the American people (or at least against Republicans).22 Sometimes this subtext becomes the text, as in 2024, when Republican commentators and politicians insisted that pop star Taylor Swift was part of a Deep State psychological operation to help elect Democrats.23 (She apparently failed at said plot even though part of the vast Deep State conspiracy supposedly included rigging the Super Bowl in favor of the Kansas City Chiefs, where Swift’s boyfriend, Travis Kelce, was a star tight end.)24 In 2023, Republican presidential candidate Vivek Ramaswamy announced, “The only war that I will declare as U.S. president will be the war on the federal administrative state.”25 As a presidential candidate, Republican senator Ted Cruz proposed eliminating the Internal Revenue Service, the Department of Commerce, the Department of Energy, and the Housing and Urban Development agency.26 And in 2023, Republican Speaker of the House Mike Johnson declared that the “administrative state… is out of control.”27

Doing away with agencies would mean that courts, rather than agencies, would fill in details of the generally worded statutes passed by Congress. That’s a problem, since it could require courts, rather than expert, knowledgeable agencies, to decide issues such as whether a new product promoting healthy cholesterol levels is a dietary supplement or a drug,28 or whether there are enough “adequate and well-controlled investigations” to support a drug’s safety and efficacy.29 It could have courts, rather than agencies, decide what “costs incurred” and “nursing or nursing-related services” mean for purposes of Medicare reimbursements.30 And courts, like Congress, lack expertise in these matters. Even putting aside courts’ relative lack of expertise, as Justice Ketanji Brown Jackson, appointed to the Court by President Joe Biden in 2022, observed during an oral argument, it’s “sort of impractical and chaotic to have a world in which every undefined term in a statute is subject to litigation, if you’re trying to govern.”31

Courts are also relatively less accountable to the people than the heads of administrative agencies. Agency leaders are selected by elected presidents. Many agency heads can also be removed by the president. Agencies are also accountable to Congress in myriad ways—through statutes that contain Congress’s rules for the agencies, through Congress’s power to decide how much money agencies get and for what, through Congress’s role in confirming some agency officials, and through congressional hearings (among other things). Courts are supposed to function as a less partisan check on agencies and ensure that agencies stay within the bounds of the laws that Congress passed. They are supposed to double-check that agencies consider facts and evidence. If Congress is too generalist and too political to make all the rules necessary for modern society, then courts are supposedly too unaccountable (and too generalist) to fill in the details left by Congress’s statutes. Agencies are the Goldilocks in this group: they fall somewhere in between Congress and the courts with respect to accountability and independent expertise.

Senator Elizabeth Warren put it this way: “Done right, strong fair regulations protect the freedom of every American. How free would you be if companies were allowed to lie to you [and] trick you into investing [your] life savings in their stock?” Or “if no one had to wash their hands before they handled your hamburger [or] companies could pass off little white pills as antibiotics?”32

Why do Republicans want to tear it all down?

Republicans have long trumpeted a political philosophy of limited government, by which they mean less regulation of industry. That political philosophy aligns with a political strategy of appealing to corporate interests that seek to avoid regulation. Republicans have thought long and hard about how to implement this political strategy, and they eventually settled on… the federal courts.

In the 1970s, the industry group Chamber of Commerce commissioned Lewis Powell, a lawyer who served on the board of directors for the tobacco company Philip Morris, to write a memo about how to address regulation. (The tobacco industry wasn’t a big fan.) Powell’s memo was entitled “Attack on American Free Enterprise System.”33

The memo began by declaring “that the American economic system is under broad attack” and emphasized the travails of the downtrodden corporate interests. “One does not exaggerate to say that, in terms of political influence… the American business executive is truly the ‘forgotten man.’ ”34

I get it: being a rich white man is so hard!

Actually, I don’t get it, but the idea still animates a lot of the Court’s jurisprudence of conservative grievance and general fondness for the past. Being a man in a world where women wanted to participate equally in the life of the country was so tough, the Court handed over the content of our rights to the white men who ratified the Constitution. Being a religious or social conservative opposed to marriage equality became so unpopular in a society that started to embrace LGBT rights, the Court declared that religious and social conservatives were an unpopular minority in need of judicial protection who could project their views onto the rest of society. Being a white Republican became so hard in a multiracial democracy, the Court had to end parts of the Voting Rights Act and chip away at others. Being super wealthy was so unpopular, the Court had to protect the mega-rich minority from the tyranny of the majority. The Court’s deregulatory campaign in administrative law reflects a victim complex, too; it also embodies a familiar enthusiasm for having the country be ruled by an unpopular minority.

Republicans’ hostility to industry regulation appealed to the pity party among corporate executives who felt victimized by government regulation. When Ronald Reagan accepted the Republican presidential nomination in 1980, he said that “a tiny minority opposed to economic growth… finds friendly ears in regulatory agencies.”35 In Reagan’s farewell address in 1989, he declared, “Man is not free unless government is limited.”36 Grover Norquist, a longtime Republican activist, devoted his career to ensuring there would be less government. At Reagan’s behest, Norquist drew up a pledge to oppose tax increases. The pledge reflected Norquist’s plan to “starve the beast,” by which he meant the government, and Republican politicians have overwhelmingly signed on to Norquist-organized or affiliated pledges.37 Norquist has said, “I don’t want to abolish government. I simply want to reduce it to the size where I can drag it into the bathroom and drown it in the bathtub.”38 Some Republicans seem to agree with that sentiment. In 2016, the official platform of the Republican Party supported “limited government,”39 and as of 2019, more than 70 percent of Republicans claim that government “is doing too many things.”40

Which brings Republicans to the administrative state.

Big businesses and corporations benefit from less regulation, which allows them to do… pretty much whatever they want to extract as much wealth as possible no matter the costs (even to the planet). Senator Elizabeth Warren has said, “The war on regulation is waged on behalf of big corporations who don’t want to follow any rules.”41 Along these lines, two American business executives, the Koch brothers, hosted a strategy conference in 2014 where Republican senator Mitch McConnell outlined Republicans’ agenda: “We will be pushing back against this bureaucracy…. No money can be spent to do this or to do that. We’re going to go after them on health care, on financial services, on the Environmental Protection Agency, across the board [inaudible]. All across the federal government, we’re going to go after it.”42 The Koch brothers spent hundreds of millions of dollars to help Republicans win control of Congress and pursue that agenda of attacking agencies and dismantling regulation.43 Some corporate executives seem to want a market that is “free” in the sense that it frees them to do whatever they want.

The focus on deregulation is another example of Republicans’ obsession with a “to the victors go the spoils” system of government where no matter how much Republican constituencies have, it is never enough. With respect to campaign finance, the Republican justices seem to think the wealthy are entitled to use their wealth to gain other forms of power, including political power, despite the costs to democracy. Here, Republicans seem to think that American businessmen are entitled to conduct their business in whatever way they want even when that goes against the majority’s wishes as expressed in agency regulations and even when that entails huge costs to the planet. The Republicans are saying go right ahead—plunder democracy and the planet, whatever floats your (billion-dollar) boat! Sometimes these systems work in tandem, as illustrated by Donald Trump’s reported quid pro quo to oil executives (a billion dollars in campaign donations for less environmental regulation).44

Republicans have pursued their deregulatory dreams in different ways, sometimes by selecting heads of administrative agencies to destroy the administrative state from within. To lead the Occupational Safety and Health Administration (OSHA) in 1981, Reagan selected Thorne Auchter.45 Before his appointment, Auchter had listed “organiz[ing] the lobbying effort which killed the adoption of the Occupational Safety and Health Act by the State of Florida” as an accomplishment on his résumé.46 The Auchter-led OSHA adopted a policy of not automatically replying to workers’ complaints, causing the number of OSHA workplace inspections, citations, and fines to drop dramatically.47

To lead the EPA, Reagan selected a Colorado State representative who was part of a group labeled the House Crazies for their commitment to “deregulating the government.”48 The legislator’s name was Anne Gorsuch Burford.49 In her first year at the EPA, the number of EPA civil enforcement cases dropped by more than 75 percent.50

With agency heads like Gorsuch Burford in place, Republicans succeeded in limiting regulation during Republican administrations.51 But they largely failed to do things such as passing laws that would have limited agency regulation during Democratic administrations.52 Early in his presidency, Reagan proposed to effectively abolish the EPA through legislation, but that plan ultimately failed.53 In his first year as president, he released a document proposing “sweeping changes in the Clean Air Act (CAA), including the elimination of specific goals and deadlines for reducing pollution in areas of the country with dirty air.”54 Environmental groups said the changes would “legalize air pollution,”55 and after a widespread backlash, Reagan backed off and never submitted any proposed legislation.56 Reagan later endorsed a legislative proposal that would have cut back on the CAA, but the measure never passed.57 He also pushed Congress not to reauthorize pieces of the Clean Water Act,58 but Congress overrode his efforts to phase out wastewater treatment plant construction, appropriated additional funds for the program, and passed the measures over the president’s vetoes.59

So Republicans turned to the federal courts. Lewis Powell’s 1971 memo for the Chamber of Commerce thought that some obstacles to passing deregulatory laws could be overcome by changing public opinion. To that end, Powell recommended “an increased emphasis on ‘public relations’ or ‘governmental affairs,’ ” i.e., on lobbyists and public education campaigns. But the memo recognized that the real growth opportunity was in the federal courts. “Under our constitutional system,” Powell wrote, “the judiciary may be the most important instrument for social, economic and political change…. This is a vast area of opportunity.”60

Republicans spent the 2000s capitalizing on that opportunity. A lawyer at one of the many libertarian, deregulatory organizations funded with Koch network money said at a forum hosted by the Federalist Society, another organization funded with Koch network money, that “to successfully wage such a campaign, you need three things…. Money, legal personnel, and a judiciary that’s receptive to strategically selected and timed legal arguments.”61 Check, check, and… check!

In 1971, the Senate confirmed Lewis Powell, the author of the Chamber of Commerce memo, to the Supreme Court after Powell was nominated by Richard Nixon.

The Republicans’ path to a deregulatory bonanza did not always proceed according to plan, however. They encountered some obstacles along the way, such as when Reagan’s EPA administrator Anne Gorsuch Burford become embroiled in a fight with Congress in 1982. A House committee investigated the EPA’s enforcement of environmental law (or lack thereof).62 At Reagan’s direction, Gorsuch Burford refused the House’s request for documents, and the House voted to cite her for contempt.63 After a federal court declined to block action on the contempt citation,64 Gorsuch Burford resigned.65

But that wasn’t the end of Gorsuches battling the federal government. A few decades later came Neil.



“THERE IS AN IDEA OF PATRICK BATEMAN” (AND OF LAW)

As Patrick Bateman reflects on being a serial killer hiding among lawyers, he says, “There is an idea of Patrick Bateman; some kind of abstraction. But there is no real me…. I simply am not there.” Under all of the Republican justices’ hand-waving about legal theories and interpretation, there is similarly no “there” there—there’s no attempt to say what government should look like or why it should be that way. It’s a vacuous, nihilistic black hole, and the “law” that accompanies it isn’t much better.

Over time, Republican judges and justices have pushed a few different jurisprudential theories, which again are just theories about how to interpret the law. When courts say they are using a “jurisprudential theory” or “interpretive methodology,” that suggests they are doing something other than politics. But just as jurisprudential theories about the Constitution can overlap with political philosophies, so, too, can jurisprudential theories about statutes. Legal decision-making inevitably involves consulting background principles about the nature of government, and these legalish sources overlap with political philosophy. Sometimes jurisprudential theories will draw upon legal principles that are both legal principles and political philosophies—such as the idea of limited government. Other times, the connections will be more subtle. Take two jurisprudential theories that picked up steam during the Reagan years, the so-called Chevron doctrine and textualism. Both theories concern how to interpret statutes—textualism is about statutes in general, and Chevron was about the statutes concerning administrative agencies.

The Chevron doctrine told courts to defer to administrative agencies’ reasonable interpretations of statutes when they are unclear. The Chevron case concerned the Clean Air Act, which requires certain states to issue permits for new or modified “major stationary sources” of air pollution. The question in Chevron was what constitutes a “stationary source.” Does that mean the individual pollution-emitting devices within a power plant, or the whole entire power plant? If “stationary source” meant the whole power plant, then existing power plants could construct new pollution-emitting devices without obtaining a permit. Naturally, Reagan’s EPA, led by Anne Gorsuch Burford, selected that interpretation, which imposed fewer constraints on polluters. In Chevron, the Supreme Court said that the EPA’s interpretation of the statute was fine, not because the justices thought it was correct, but because they concluded the statute wasn’t totally clear. Therefore, the Court reasoned, the expert agency that was more accountable to the people should resolve the issue rather than the federal courts.66 In the Chevron case, the Chevron doctrine inured to the benefit of Republicans’ preference for less regulation, but the doctrine could theoretically cut both ways: both Democratic- and Republican-led agencies should receive deference when they interpret ambiguous statutes.

Something similar could be said of another jurisprudential theory embraced by Republican appointees in the Reagan years, textualism. Textualism refers to the idea that federal statutes should be interpreted according to their text, i.e., their words. Textualism is supposed to prevent courts from focusing on the purpose of a statute, meaning what Congress sought to accomplish—the statute’s goals. In theory, textualism should not favor one political project over another, but textualism became an insurgent theory in the midst of Republicans’ booming hostility to industry regulation, which has shaped how textualism is understood and practiced to this day. It’s kind of like originalism in that respect: originalism is supposed to be a neutral methodology that directs courts to focus on the ideas held by the people who ratified the Constitution. But that is not especially neutral because of the values and worldviews of our forebears, and because originalism took shape as Republicans sought to advance their views on certain social policies through the courts, which has shaped how originalism works to this day.

Some conservative scholars and judges have linked textualism to a theory that is hostile to the very existence of the administrative state—nondelegation. Bear with me for a second because this is going to sound technical, but it’s important. It could lead to the murder of the administrative state. Nondelegation is an idea, not a doctrine, because it’s not actually the law. Yet. (It’s more of a vibe.) The nondelegation vibe says that Congress generally cannot delegate certain authority (the authority to tell private parties what to do) to other entities, including administrative agencies. Some people (lawyers) have cobbled together a little cherry-picked history, a few selective quotations, and a side of political philosophy (of limited government) to insist that nondelegation is, or should be, the law.67

Taken seriously, nondelegation would mean there would be no regulation, period, at least outside of some pretty narrow exceptions. It would mean that most everything would have to be done via statutes passed by Congress, the body of people who can’t even describe how the internet works. Yikes. Nondelegation is so extreme the Supreme Court has never really attempted to use it to prevent Congress from delegating authority to administrative agencies except in 1935, when the Court was insisting the federal government couldn’t address the Great Depression. That year, the Court struck down two New Deal programs by relying, in part, on nondelegation principles. In one case, the Court declared that Congress had exceeded “limitations of the authority to delegate.”68 That was the last time the Court ever attempted to enforce a nondelegation constraint against Congress. Since then, the Court has upheld delegation after delegation, though a growing number of Republican justices would apparently like to take us back to the good old days of 1935 (which, to be clear, was during the Great Depression).

Textualism supposedly furthers nondelegation principles because it ensures that private citizens and corporations have to do only what is required of them by Congress. In the words of Judge Frank Easterbrook, one of Ronald Reagan’s most well-known and influential judicial nominees outside of the Supreme Court, textualism is about “Congress. Let it make the rules.”69 That idea echoes a sentiment behind the push to revive nondelegation, a desire to have Congress do everything by statute (which would probably mean a lot less industry regulation). One influential scholar (and later dean of Harvard Law School), John Manning, wrote an article in 1997 entitled “Textualism as a Nondelegation Doctrine.”70 The article has been cited in judicial decisions, including a 2022 case authored by one of Donald Trump’s judicial nominees.71

Justices and judges could adhere to both textualism and Chevron since textualism is about statutes in general and Chevron was about a subset of statutes—those concerning administrative agencies.72 Having multiple theories and exceptions or addenda to those theories isn’t a bad thing; it’s inevitable in a complex world where a one-size-fits-all approach to judging won’t fly. But deciding when one theory applies rather than another, or developing different caveats or addenda to those theories, is part of why the ordinary business of law involves some discretion. That there are multiple jurisprudential theories, as well as limits to any jurisprudential theory, is one reason why law leaves some room for vibes.

Simply applying a single jurisprudential theory leaves some room for vibes. This is true for originalism, a method about how to interpret the Constitution. It is also true for methods of interpreting statutes, the bread and butter of what courts do. Jurisprudential theories such as textualism offer courts a bunch of fancy-sounding rules that seemingly add to the mystery of the judicial enterprise while in reality adding to judges’ discretion. Take the canons of construction, a set of rules about how to do textualism. Noscitur a sociis and ejusdem generis sound complicated and mysterious, but despite the fancy Latin terminology, they just refer to the idea that the meaning of words is informed by the words surrounding them.73 Imagine that someone says, “Get the pot.” Does the person mean the pot as in the pan, or the pot as in the marijuana? If the person had said, “Get the pot and the pan,” it’s probably the former; if the person had said, “Get the pot and the edible,” it’s probably the latter.

The Republican justices used this idea to nuke the CDC’s moratorium on evictions during the COVID-19 pandemic, turning the canons of construction into literal canons against the administrative state. The first sentence of a federal law gave the CDC authority to make “regulations” the agency determined were “necessary to prevent the introduction, transmission, or spread of communicable diseases.”74 The agency decided that an eviction moratorium was necessary to prevent the spread of COVID-19. So the Republican justices declared that “the second sentence” of the law “informs the grant of authority” in the first—and limits the agency’s authority. The second sentence said the CDC “may provide for such inspection, fumigation, disinfection, sanitation, pest extermination, destruction of animals or articles… and other measures, as in his judgment may be necessary”; that list of examples, the Court insisted, restricted the CDC to adopting measures for “identifying, isolating, and destroying the disease itself,” a phrase that is nowhere in the statute.75 Maybe that’s right; maybe that’s wrong—sometimes accompanying sentences will limit nearby sentences, but sometimes they will not. The point is the Court made a choice about whether to read the list of possible regulations as illustrative additions to the general grant of authority or as a constraint on it. And what a surprise—the Republican justices made the choice that allowed the agency to adopt fewer regulations.

Some of their discretion arises because judges will decide how a theory applies to different kinds of facts. In applying both textualism and Chevron, the Republican-controlled Court began to consider the “significance” of agencies’ rules or regulations.76 How the Court defined significance wasn’t clear, but the Court suggested that, if a rule or regulation was economically significant in that it would cost a lot of money (to industry), courts might consider that as some evidence about what a statute meant—alongside the statute’s text, structure, design, and whatnot. That’s not especially textualist, but it’s an example of how theories such as textualism have exceptions and can be stretched and applied in ways that give discretion to judges.77

While the Court embraced theories such as textualism and Chevron, the justices balked at more outlandish efforts to constrain administrative agencies. Such as nondelegation—the idea that most regulations are unconstitutional, and most everything has to be done by statute. Even the Republican appointees at the time couldn’t stomach that one. In 2001, the Supreme Court rejected an effort to make nondelegation the law of the land in a challenge to the Clean Air Act (CAA). The CAA authorized the EPA to make regulations setting national air quality standards for air pollutants. An industry group, together with states including West Virginia, challenged the law as unconstitutional. The challenge was so extreme, Justice Antonin Scalia rejected it. His opinion explained why the Court frequently allows Congress to delegate authority to agencies in extremely general terms such as allowing officials to regulate where “necessary… to the public safety” or in the “public interest.”78

Justice Thomas wrote separately, noting that “none of the parties to these cases” have “asked us to reconsider our precedents on cessions of legislative power. On a future day, however, I would be willing to address the question whether our delegation jurisprudence has strayed too far from our Founders’ understanding of separation of powers.”79 And he wasn’t the only federal judge flirting with the prospect of murdering the administrative state.

“Executive bureaucracies… concentrate federal power in a way that seems more than a little difficult to square with the Constitution of the framers’ design. Maybe the time has come to face the behemoth,” Neil Gorsuch wrote in August 2016.80

In 2016, Republicans pulled off the establishing shots of their heist of the Supreme Court after Justice Antonin Scalia unexpectedly passed away in early February.81 Within a week, then Republican Senate majority leader Mitch McConnell declared that the Senate would not consider anyone nominated by Democratic then-president Barack Obama. McConnell said this in February even though Election Day was in November.82 When Obama eventually nominated Judge Merrick Garland, one of the most moderate and respected appellate judges in the country, Republicans stood firm.83 Why? According to the Senate majority whip, Republican John Cornyn, “The next justice could change the ideological makeup of the Court for a generation.”84 It’s tempting to wonder what Republicans would have done if the shoe had been on the other foot and they were in the minority of a Democratic-controlled Senate that refused to confirm any nominee from a Republican president. Except it’s borderline impossible to imagine Democrats playing that kind of hardball.

In November 2016, Donald Trump was elected president, and for the Supreme Court he selected Neil Gorsuch, the son of Anne Gorsuch Burford, Reagan’s deregulatory EPA administrator.85 Leonard Leo, the vice president of the Federalist Society, who was advising the administration on judicial nominations, said that “the next step in the national debate about the proper role of the courts” is the “administrative state,” which he described as “a huge, glaring issue.”86

Republican politicians have a pretty good idea how judges will rule in a host of important cases even when judges are not nakedly partisan and do not say stuff along the lines of “I’m a Republican opposed to regulation.” Judges provide other clues that may be wrapped in legal trappings rather than phrased as policy views. When Trump selected Gorsuch for the Supreme Court, for example, Gorsuch had already established himself as an archenemy of the administrative state. In an August 2016 decision ranting about the executive bureaucracy, for example, then-judge Gorsuch took the unusual step of writing both a majority opinion and a concurring opinion, which is odd since a concurring opinion is usually for a judge who doesn’t think the majority opinion captures their views. Why would a judge who wrote the majority opinion also write a concurrence? Neil Gorsuch had a point he really wanted to make—he really had it out for the administrative state. He began the concurrence by saying, “There’s an elephant in the room with us today…. The fact is Chevron… permit[s] executive bureaucracies to… concentrate federal power in a way that seems more than a little difficult to square with the Constitution of the framer’s design. Maybe the time has come to face the behemoth.”87 Gorsuch added that he also had some doubts about the cases allowing Congress to delegate authority to administrative agencies. He wrote, “Some thoughtful judges and scholars have questioned whether standards like these serve as much as a protection against the delegation of legislative authority as a license for it.”88

In 2017, Trump White House adviser Steve Bannon said that many of the administration’s nominees “were selected for a reason, and that is deconstruction.”89 Following Reagan’s playbook, the Trump administration picked executive branch nominees who would try to destroy the administrative state from within. After promising to “get rid” of the EPA,90 Donald Trump selected Scott Pruitt as EPA administrator. Pruitt had previously served as attorney general of Oklahoma, where he had sued the EPA many times, including over pollution standards.91 As EPA administrator, Pruitt mused that carbon dioxide and “human activity” were not, in fact, a “primary contributor to the global warming.”92

The Trump administration took a similar approach to selecting judges. Trump’s White House counsel pretty much came out and said this: “What you’re seeing is the president nominating a number of people who have some experience, if not expertise, in dealing with the government, particularly the regulatory apparatus. There is a coherent plan here, where the judicial selection and the deregulatory effort are really the flip side of the same coin.”93

Most Democrats refused to go along with McConnell’s Supreme Court blockade and voted against Gorsuch’s confirmation in 2017. That led Republican senator Lindsey Graham to declare in agony, “I don’t know what to do other than to change the rules.”94 So that’s what they did; they changed the rules, abolished the sixty-vote filibuster requirement for Supreme Court nominees, and installed Gorsuch on the Court.95

A year later, in 2018, a nondelegation challenge reached the Supreme Court, which had only eight justices at the time because Justice Brett Kavanaugh’s confirmation was in limbo after several people accused him of sexual assault. This particular case sought to make nondelegation into the law, and it involved (of all things) the Sex Offender Registration and Notification Act, which gave the attorney general the authority to determine when to subject people who were convicted before the act’s effective date to the registration requirement. The then four Democratic appointees declined to adopt nondelegation as the law of the land,96 and Justice Alito wrote separately to say he would not do so in this case, but would consider doing so later, when the Court was fully staffed: “If a majority of this Court were willing to reconsider the approach we have taken for the past 84 years, I would support that effort.”97 Justice Gorsuch dissented, writing that he “would not wait.” He preferred to go full-on nondelegation crazy now, and Justice Thomas and Chief Justice Roberts would have gone over the ledge with him.

When moderate justice Ruth Bader Ginsburg passed away less than two months before the next presidential election, the Republican Senate’s opposition to filling a Supreme Court vacancy during an election year—and, indeed, while an election was already underway—vanished. As Republican senator Richard Shelby explained, “We’re in control of the presidency, we’re in control of the Senate, why not?… There’s a political fight in here, too.”98 Just one week and one day before Election Day 2020, Republicans confirmed Justice Amy Coney Barrett to the Supreme Court.99 Only Republican Senators voted to confirm her,100 and by that point, more than 60 million votes had been cast in the election that Donald Trump lost.101



THE MURDER AND EXECUTION OF THE ADMINISTRATIVE STATE

In June 2022, the six Republican justices on the Court announced the “major questions doctrine” in West Virginia v. EPA. The decision invalidated the EPA’s Clean Power Plan, a set of regulations designed to reduce pollution from power plants.102

The major questions doctrine, the Republican justices said, means that the “economic and political significance” of an agency’s regulation can “provide… a reason to hesitate before concluding that Congress meant to confer such authority” on the agency.103 That is a jurisprudential theory about how courts interpret statutes, and it furthers Republicans’ political philosophy/agenda of limited government and less government regulation (of industry).104 The doctrine is even derived from legal reasoning that trades in the register of political views.

The major questions doctrine furthers Republicans’ deregulatory agenda. It basically directs courts to favor deregulation notwithstanding what the law says. (It is a really big vibe.) The relevant statute in West Virginia, the Clean Air Act, delegates to the EPA the authority to make regulations that establish “the best system of emission reduction” for sources of pollution.105 The EPA decided the best system of emission reduction was a set of regulations imposing some ambitious targets for reduced pollution that could require coal-fired power plants to begin transitioning to cleaner methods of electricity production.106 So the agency adopted a set of regulations to do just that, the Clean Power Plan. No one really disputed the regulations would reduce emissions.

The Republican justices didn’t care (about what the statute said). They acknowledged that the EPA’s Clean Power Plan regulations “can be described as a ‘system… capable of reducing admissions.’ ”107 That is precisely the kind of regulations the statute authorizes the agency to create, “the best system of emission reduction.” Given that the words in the statute seemed to allow the agency to adopt the Clean Power Plan, the Republican justices did what Republican senator Graham resorted to a few years earlier: they changed the rules (for the law, or at least how to interpret it). While the Court has been interpreting statutes delegating authority to administrative agencies for a long time, the Court first used the phrase “major questions doctrine” in 2022 in West Virginia.

The Republican justices said their new doctrine may apply if an agency’s regulation is controversial. So what mattered in the climate case was not the words in the statute, but that transitioning to cleaner energy apparently gave Republicans a big ick. That is actually a reason the justices gave for not applying the usual rules of statutory interpretation—because Republicans had worked themselves into a tizzy over the regulations. Neil Gorsuch said the regulation was “major” because “whether these plants should be allowed to operate is a question on which people today may disagree” and people “were engaged in robust debates” over climate policy.108 The majority opinion in West Virginia similarly pointed to the fact that the EPA’s scheme “ ‘has been the subject of an earnest and profound debate across the country.’ ”109

Who’s debating climate regulation, and who was opposed to the Clean Power Plan? What a surprise—Republicans.110 Former president Trump had called climate change a “hoax,”111 and in the August 2023 Republican presidential debate, none of the candidates raised a hand when asked if they believed that human beings cause climate change.112 The Republican justices essentially turned statutory interpretation into a major-grievances doctrine that transforms Republicans’ feelings into court-made law. Republicans did not like a regulation, so the Court treated the regulation as major, which made it more likely the Court would invalidate the regulation. Wheeeeee!

The Court said its new, magic, made-up “major questions doctrine” allowed the Republican justices to look past what the statute actually said. The Court declared that the doctrine allows the Court to adopt “a different approach” to statutory interpretation than textualism.113 “In the ordinary case,” the Court explained, “the nature of” an agency’s regulation, i.e., whether the regulation is a big deal, “has no great effect on the appropriate analysis” of whether the regulation is authorized by statute. But major questions cases, the Court continued, “call for a different approach” to statutory interpretation.114 That makes statutory interpretation a choose-your-adventure storybook where the applicable jurisprudential theory depends on Republicans’ feelings. In major questions cases, “the economic and political significance” of an agency’s regulation, including if a regulation is controversial, “provides a reason to hesitate before concluding that Congress meant to confer such authority” on an agency, i.e., a reason to say the regulation is unlawful because it is not authorized by statute.115 Under the major questions doctrine, if Congress delegates authority to an agency in broad, general terms that authorize the agency’s regulation, the agency will still lose. That’s what it means when the Court says Congress must “speak clearly when authorizing an agency” to do something big and controversial.116

The major questions doctrine replaced jurisprudential theories such as textualism or Chevron deference that could theoretically sometimes have empowered agencies. That’s no longer good enough (nothing ever is for sore winners). Theories such as Chevron and textualism were all well and good when Republicans controlled the executive branch. But they were eventually axed in favor of theories that allowed the federal courts to advance a deregulatory agenda even when Democrats were in the White House. The Supreme Court partially abandoned textualism by announcing that the deregulatory major questions doctrine would apply in some statutory interpretation cases involving agencies. As Justice Kagan explained, the doctrine is a “get-out-of-text-free card”—when it applies, the Court does not merely resolve the best meaning of the statutory text according to its terms, surrounding context, or design.117

Then, in 2024, the Supreme Court heard a full-frontal challenge to the Chevron doctrine. One of the two cases challenging Chevron was filed by lawyers who work for Americans for Prosperity, a group funded by the chairman of the petrochemical Koch industries, and a public interest law firm that’s received millions of dollars from Koch organizations.118

There, the Court overruled Chevron.119 As a result, expert administrative agencies will no longer resolve what ambiguous regulatory statutes mean. Now that task will fall to the deregulatory enthusiasts on the federal courts, who are decidedly not experts in health care, medicine, science, the environment, or just about any issue they’ve declared they will now resolve. There are myriad examples of just how nonexpert the federal courts are. Take one that arose the day before the Court overruled Chevron. The Court (with only Republican justices in the majority) released an opinion blocking an environmental regulation designed to minimize pollution from upwind states to downwind states. In explaining why the justices weren’t satisfied with the EPA’s explanations about pollution and climate change, Neil Gorsuch, the author of the opinion, referred to the gases that cause pollution and smog (nitrogen oxides) as… nitrous oxide, which is more commonly known as laughing gas.120

Now, it seems, the only good jurisprudential theory is one that tears the administrative state down. The advocates who challenged Chevron said that while they wanted to overrule the Chevron doctrine, they also wanted to keep the deregulatory result in the Chevron case, which had allowed the EPA to let existing power plants construct new pollution sources without obtaining permits!. The lawyer who argued for overruling Chevron cheerfully said during the oral argument, “We think that the decision in Chevron… reflected the best interpretation with much respect to Justice Gorsuch’s mother’s EPA.”121

Overruling Chevron took the power of resolving ambiguities in statutes away from administrative agencies, which are only sometimes led by Anne Gorsuch Burfords, and gave it to the Supreme Court, which is now stacked with a bunch of Neil Gorsuches. The Court’s Republican justices are hostile to regulation, and they will probably resolve a lot of ambiguities in federal laws by siding against regulation of industry.

“None of this was an accident,” Donald Trump’s former White House counsel told the New York Times in an interview after the Court overruled Chevron. Republican senator Mitch McConnell, who held open a Supreme Court seat for Republicans, told the Times, “Dismantling the administrative state… has been the motivating force” for nearly every “Federalist Society–type lawyer” and “I think the left thought that all we ever talked about was Roe v. Wade.”122 They’ve (also) been talking a lot about dismantling the administrative state, and for a while. As a lawyer in the Reagan administration, for example, John Roberts wrote in a 1983 White House memo “that the time is ripe to reconsider the constitutional anomaly of independent agencies.” At the 2024 Federalist Society National Convention, a panel that included two federal judges nominated by Donald Trump broke out a toast to cheer the Supreme Court’s “greatest setback to administrative power at least since 1935.”123

The Republican justices may not have gone full nondelegation crazy in the major questions cases or the case overruling Chevron, but the decisions are still quite bad. Overruling Chevron hands regulatory decisions over to the deregulatory, nonexpert federal courts. The major questions doctrine launched a three-year deregulatory bender during which the Republican-appointed justices invalidated the CDC’s moratorium on evictions, OSHA’s policy on testing and vaccinations in the workplace, the EPA’s Clean Power Plan, and the then-Democratic president’s student debt relief program.124 A nondelegation doctrine would effectively prohibit most delegations and regulations, and the major questions doctrine guts the effectiveness of delegations, resulting in less regulation. The entire point of delegations is that Congress doesn’t have to identify particular regulations and sometimes can’t do so. That’s how delegations are structured, and that’s what makes them work—they give agencies the authority to decide what kinds of regulations to adopt and when. By requiring Congress to specify every conceivable regulation the agency might adopt and under what circumstances (at least in some uncertain set of cases the Court deems “major”), the major questions doctrine hobbles the effectiveness of delegations and ensures that courts will treat some regulations as presumptively illegal. That is a thumb on the scale against regulation—a lawless, judicially invented presumption.

So while there can be differences between jurisprudential theories and political views, there can also be an awful lot of overlap between them. Such as when the political views are “regulation = bad”; the political philosophy is “less government = good”; and the jurisprudential theory is “major questions doctrine = the law.”

The major questions doctrine is the Supreme Court’s equivalent of American Psycho Patrick Bateman’s admission that “I’m into murders and executions.” That’s how Bateman describes his hobbies, only the listener rephrases it and hears only “mergers and acquisitions.” When “murders and executions” (here of the administrative state) are accompanied by words such as doctrine, jurisprudence, or interpretive methodology, listeners recast it as law, rather than politics. But that’s part of what allows the Supreme Court to get away with murder.

Ronald Reagan and Donald Trump may have lost some battles, but they are winning the deregulatory war via the federal courts. Reagan failed to pass legislation kneecapping the EPA, and Trump didn’t manage to “get rid” of the agency.125 But in 2016, as a candidate for president, Trump predicted, “We’re going to have little tidbits left” of the EPA and “take a tremendous amount out.”126 Because of decisions such as West Virginia v. EPA, the EPA can’t adopt major climate regulations even when the statute delegating authority to the EPA seems to allow it. Republicans managed to do what Reagan’s attorney general Edwin Meese III envisioned—“institutionalize the Reagan revolution so it can’t be set aside no matter what happens in future presidential elections.”127

The Court has jerry-rigged the rules of statutory interpretation in ways that advance a deregulatory agenda and give Republicans a lawless veto over Democratic regulatory initiatives. These dynamics surfaced in the 2023 decision invalidating President Joe Biden’s student debt relief program, where the Court once again applied the major questions doctrine. The Republican justices said the major questions doctrine applied to the student debt relief program because of the “earnest and profound debate across the country” about student debt relief.128 Once again, this was a partisan debate. One poll found that only 11 percent of Republicans thought student debt relief was a “good idea.”129 The Republican justices insisted the policy was major and therefore presumptively illegal by citing an opinion piece that described how student loan cancellation “raises questions that are personal and emotionally charged.”130 Student debt relief triggered Republicans, and apparently that made student debt relief presumptively illegal, since the Court treated Republicans’ political grievances as an indication the program was major, then said that was a reason to invalidate the program.

In major questions cases, the Republican justices sometimes recycle warmed-over Republican talking points. During oral argument in the student debt relief case, Chief Justice Roberts openly mused “that a factor that should enter into our consideration under the major questions doctrine” was that a policy raised “fairness” concerns.131 The chief justice described the “fairness” concerns with student debt relief this way:


You know, you have two situations, both two kids come out of high school, they can’t afford college, one takes a loan, and the other says, “Well, I’m going to, you know, try my hand at setting up a lawn care service,” and he takes out a bank loan for that…. And then along comes the government and tells that person, “You don’t have to pay your loan.” Nobody’s telling the person who is trying to set up the lawn service business that he doesn’t have to pay his loan.132



The other Republican justices piled on, demanding to know “Why is it fair?,” and insisting the lawyers discuss the “fairness question” and “fairness concerns” with student debt relief.133 Their questioning echoed the “fairness” concerns that had previously been raised by other Republican politicians. Senate minority leader Mitch McConnell had described student debt relief as “a bad idea” because “an awful lots of Americans choose not to go to college,”134 and Republican senator Ted Cruz had criticized debt relief on the ground that it would “take from working-class people” such as “truck drivers and construction workers.”135 The major questions doctrine slapped the label “doctrine” onto these policy objections and declared them the law. The Court called Republicans’ objections a “controversy” and said that controversy was a reason to nix the law and the regulation. There really is no “there” there beyond that.

Even if the Court had applied a jurisprudential theory such as textualism that supposedly constrains the Court, that would still have left room for vibes. When courts do textualism, merely identifying what “the text” is can involve some discretion.136 Take the case challenging the student debt relief plan, which involved a federal law that gave the secretary of education the authority to “waive or modify” rules regarding student financial assistance programs.137 The Court’s opinion opted to focus primarily on one of those two verbs, modify. The first five paragraphs of the Court’s legal analysis are all about the word modify. The opinion doesn’t even get around to acknowledging that the law also includes the word waive until the sixth paragraph, even though, as Justice Kagan’s dissent for the Democratic appointees noted, the word waive means “ ‘abandon, renounce, or surrender’—so here to eliminate a regulatory requirement or condition,” namely, the remaining loans owed to the federal government.138

Discretion is an inescapable part of judicial decision-making; courts do law and legal analysis in ways that inevitably leave some room for some vibes. Electing politicians selects the vibes that will be factored into the law for who knows how long, which is how we got to a place where the courts are in a position to hack away at government. Sometimes the courts will channel vibes by relying on jurisprudential theories such as textualism that give them more wiggle room than they admit. Other times they will do so by using a jurisprudential theory such as the major questions doctrine that is structured to advance a political philosophy.

The major questions doctrine is quickly snowballing into a deregulatory bonanza. In 2024, Leonard Leo encouraged his ideological allies to “flood the zone” with lawsuits attacking the administrative state.139 Federal judges on other courts have invoked the major questions doctrine to say that the Consumer Financial Protection Bureau cannot regulate discriminatory financial practices. Sure the statute allows the agency to regulate “unfair” and “abusive” practices, but it doesn’t say discrimination, the judge reasoned.140 Litigants have challenged regulations requiring certain fishing nets to protect turtles on the basis of the major questions doctrine.141 Lawyers have argued disclosure rules that require companies to state their carbon footprint might violate the major questions doctrine.142 The major questions doctrine has been used to challenge staffing standards at federally funded nursing homes.143 After the Supreme Court struck down Biden’s student debt relief plan, which would have benefited more than 40 million people, the Biden administration found other statutory avenues for providing debt relief to almost 4 million borrowers.144 Republican-led states insisted the new student debt forgiveness policies also offended the major questions doctrine, and courts have agreed with them, striking the policies down.145 The Court of Appeals for the Fifth Circuit invoked the major questions doctrine to second-guess the Nuclear Regulatory Commission’s decisions about licensing nuclear power plants.146 Because if anything says effective government, it is courts, rather than agencies, resolving nuclear siting determinations. And (apparently) setting economic policy, too: in 2024, a district court struck down the Federal Reserve Board’s (and other agencies’) new lending rules for low-income borrowers by invoking the major questions doctrine.147 Is some or all of that stuff major? I don’t know—ask what the vibe is at Federalist Society cocktail parties, Koch network donor events, and dinner parties at Brett Kavanaugh’s house. Whatever the particulars, though, the vibes will skew against regulation in general, and against Democratic administration’s regulations in particular. Which will make it hard for Democratic administrations to get stuff done and deliver on any political promises so long as the federal courts are staffed the way they are.

Courts aren’t going to invalidate every Democratic regulatory initiative. As it was striking down several COVID-19 responses and climate regulations in the early 2020s, the Supreme Court upheld one COVID-19 response, a vaccination requirement for workers in federal health-care programs such as Medicare. There was a slim majority, 5–4, in the case, and the Court didn’t apply its major questions doctrine.148 But the justices did not explain why they didn’t apply the doctrine or why the regulation wasn’t major. (Just as the Court didn’t deign to explain its one decision, in the last decade and change, upholding a campaign finance regulation.)

So which regulations will the Court invalidate? Hard to say, though it’s a safe bet that it will probably include whatever policies give Republicans the biggest yuck.

That the Republican justices are asserting the power to inject Republicans’ feelings into the law and to sometimes make those feelings the law is part of why counting up a presidential administration’s “wins” or “losses” before the Court is a shallow and misleading way to convey what is happening. It’s not just that the Court invalidated four of the five challenged big regulatory initiatives from Democratic administrations over two years—the Clean Power Plan, the student debt relief plan, the eviction moratorium, and the test-or-vaccinate program. It’s that the Court has claimed the power to decide during any Democratic administration, for all time, which regulations are just too big and too ambitious for the country’s new regulators in chief—the Court’s six Republican justices.

The major questions doctrine is not even the Republican justices’ only jurisprudential method for achieving deregulation. The Republican justices have churned out other jurisprudential theories that channel the same vibe. In a 2023 environmental law case, Sackett v. EPA, Justice Alito’s opinion for only Republican appointees rattled off another made-up rule that placed a thumb on the scale against regulation. He declared that the Court “requires Congress to enact exceedingly clear language if it wishes to significantly alter… the power of the Government over private property [italics added].”149 Most laws and regulations affect private property—are all of those regulations suspect? As Justice Kagan explained in dissent, the Court’s posture toward regulations amounts to an assertion that the justices have the power to undo “Congress’s too-ambitious programs” delegating authority to agencies.150

The Republican justices are not necessarily ginning this stuff up just because they like smaller government and want to impose it on the rest of us. They may start with an understandable belief that the Constitution set up a sensible way of structuring the government, and they happen to believe that limited government is a more sensible way of structuring government (they were selected by Republican presidents after all). The justices seize on evidence that the Constitution does limit government in some ways to infer a broader principle of limited government, and they apply that principle in case after case to limit the government in ways that strike the justices as sensible. This way of thinking comes out in Gorsuch’s writings. To defend reinvigorating the “nondelegation” doctrine, Gorsuch has said, “If Congress could pass off its legislative power to [agencies], the entire structure of the Constitution [would] make no sense.”151 It also comes out in oral argument. In the Koch-network-funded case where the Supreme Court overruled Chevron, the lawyer asking the Court to overrule Chevron explicitly invoked a preference against regulation: If “the law runs out” and the statute is unclear, the lawyer said, “I would say at that point let’s give the tie to the citizen. Let’s not give the tie to the agency.”152

People such as Republican senator Mitch McConnell capitalize on the fact that courts have jurisprudential theories and interpretive methodologies, rather than explicit ideologies or political views, to insist that courts aren’t political. A year after the Court decreed the major questions doctrine, Mitch McConnell wrote a Washington Post op-ed titled “Neither Party Can Count on the Supreme Court to Be Its Ally” and insisted the justices were “ideologically unpredictable.”153 Mitch, please.

Republican politicians such as Mitch McConnell were able to pick judges and justices to fulfill their deregulatory dreams because judges and justices have jurisprudential theories that predictably lead them to reach particular results. Indeed, their jurisprudential theories and legal analysis self-consciously invoke legal reasoning and legal principles that are essentially political philosophies about government. They sometimes draw from legal sources and legal principles that are seen as political philosophies when they’re invoked in other contexts—such as a principle of more limited government, or a presumption against government regulation of industry.

As a judge on the court of appeals, Neil Gorsuch advocated getting rid of Chevron deference or at least declining to apply it;154 he called delegations to agencies “a grave threat… to our values of personal liberty.”155 And what do you know, once on the Supreme Court, Gorsuch pleaded with his colleagues to revive a “nondelegation” doctrine because “the framers… believed the new federal government’s most dangerous power was the power to enact laws restricting the people’s liberty.”156 He’s argued that the major questions doctrine is a way to implement “the nondelegation doctrine,” which reflects hostility to regulations.157

And it’s not just Gorsuch. As a judge on the court of appeals, Brett Kavanaugh wrote that “independent agencies collectively constitute, in effect, a headless fourth branch of the U.S. government.”158 Once on the Court, Brett Kavanaugh read deregulatory ideas into the Constitution. In the closing section of an opinion for only Republican justices, Kavanaugh reasoned in 2019, “It is sometimes said that the bigger the government, the smaller the individual.”159 (Reagan probably said it better—“Man is not free unless government is limited”160—but whatever.)

Jurisprudential theories traffic in what is essentially political philosophy, at least when it is articulated by other politicians. It doesn’t become something else when it appears in the law. That just means political philosophy and politics are a part of law. In major questions cases, the justices are applying a jurisprudential theory and method for interpreting statutes that is derived from principles (call them political, philosophical, or legal) about the nature of government. They do that in constitutional cases, and in cases that involve jurisprudential theories like originalism. They do that in statutory cases about how to interpret federal laws as well. The case striking down the eviction moratorium invoked values of federalism, including the idea that states, not the federal government, have authority to regulate the landlord-tenant relationship. The proper allocation of authority between the federal government and the states is a legal question, but it also represents a political philosophy. So, too, for the other legal principle the Court invoked in the eviction moratorium case—that the policy imposed “financial burden[s] on landlords [and] intrude[d] on one of the most fundamental elements of property ownership.”161 Protecting property and landlords may sometimes be a legal principle, but it’s also a political one.



“DID YOU KNOW I’M UTTERLY INSANE?”

Republicans seem to be engaged in a project that is hostile not just to the administrative state, but to government writ large. Such as in September 2023, when the Michigan Republican Party tweeted from its official X/Twitter account, “BE UNGOVERNABLE!!!”162 (As Patrick Bateman admitted, “I know my behavior can be erratic sometimes.”)

At times, Republicans seem to be antigovernment, not just anti-some-government-regulation. During negotiations over government funding in 2018, President Trump announced, “I am proud to shut down the government.”163 After Republicans in the House agreed to a stopgap measure to avoid defaulting on the government’s debts in 2023, Trump berated them on Truth Social: “UNLESS YOU GET EVERYTHING, SHUT IT DOWN!”164 Republican members in the House subsequently ousted the Republican Speaker of the House who had negotiated the measure averting the shutdown. One Republican member of the House Freedom Caucus explained, “We should not fear a government shutdown; most of what we do up here is bad anyway, most of what we do up here hurts the American people.”165 In 2023, Republican senator Tommy Tuberville placed an indefinite hold on military nominations, which he continued after the Hamas terrorist attack murdered and kidnapped innocent Israeli civilians and Israel launched a ground invasion in Gaza that led to genocidally large numbers of civilian casualties.166 It’s not just that the Republicans don’t seem to want government to work, it’s that they might not want any government at all.

Yet a majority of Americans say that the government should do more to solve problems; among Democrats and Democratic-leaning independents, a supermajority supports more government.167 Having an effective government that solves people’s problems and responds to people’s needs is part of democracy; in 1971, political theorist John Rawls explained democratic theory in terms of the “first interest in government,” which he defined as “just and effective legislation.”168 Government has to have the capacity to deliver the (public) goods—to actually get the work of governance done. Failing in that endeavor seeds dissatisfaction with government, distrust of government, and more. There has to be some belief and some faith that government can deliver.

Sometimes the Court blocks the government from doing things that people want simply because people want government to do those things. In the 2012 decision that mostly upheld the Affordable Care Act (ACA), the Court invalidated the part of the act that expanded the Medicaid program, which offers government-funded health insurance to particularly needy populations. Before the ACA, the federal government had offered states money if they provided health insurance to populations that included people with certain physical conditions, the elderly, pregnant women, children, people whose incomes were below certain levels, and people who qualified for other forms of assistance (such as Supplemental Security Income). Under the ACA’s amendments to Medicaid, the federal government would have offered states money if they provided health insurance to those needy populations, as well as one other group—people whose income was below 133 percent of the federal poverty line. The Court invalidated the Medicaid expansion on the ground that it was coercive—because it was a “gun to the head [that] leaves the States with no real option but to acquiesce.” One of the reasons why no state could refuse the Medicaid expansion was because voters in the states wanted health care for needy populations and would not accept state officials’ choice to turn down all Medicaid funding—they would vote out any official who refused to take the Medicaid money that enables government-supported insurance. The Court managed to turn that into a reason why the Medicaid expansion was illegal—because Medicaid was necessary and wanted.169

The Court’s decisions strike at a method for effective governance, the administrative state. They also challenge individual instances of effective government—measures to prevent the spread of infectious diseases, stave off climate disaster, and ease economic inequality. The government was trying to address climate change, reduce the spread of COVID-19, and contain ballooning economic inequality. Government was functioning, but the Court stopped it from doing so. The Republican justices forced the government into paralysis in the face of COVID-19 and climate disasters, which feeds a sense that there is a broad failure in politics, institutions, and governance. Then when government doesn’t work Republicans can say, “See, I told you so, we should have less of it!” But these are Republican Court–made failures that forced the government to step back rather than step up and respond to people’s needs. While Republicans bemoan that government is inept, the Republican-controlled Supreme Court is ensuring that the government cannot and will not tackle people’s problems.

It’s all a recipe for vibes—really bad ones. Climate change is real, and it’s getting serious. The year after the Court’s decision in West Virginia was a climate disaster. The deadliest wildfire in more than a century razed Lahaina, Hawaii, before more wildfires broke out in Canada. July 2023 was the hottest July on record.170 In 2023, temperatures in Austin, Texas, remained over one hundred degrees for seventy-eight days straight.171 The hottest day on record on Earth was recorded in 2024. And 2025 began with horrible wildfires in LA.172



Absent major changes in the Supreme Court, the Court’s antigovernment project will continue to play out for a long time. Talking about the Trump administration’s emphasis on judicial nominations, Trump’s White House chief of staff said, “We’re not talking about a change over a four-year period. We’re talking about a change of potentially forty years of law.”173

Just take stock of some of the changes Republicans have already institutionalized via the courts. With the major questions doctrine and other deregulatory jurisprudential theories, the Court has basically invented some rules for how the game of statutory interpretation is played, and if you play stupid games, well, you win stupid prizes.174 The major questions doctrine functions like other areas of law that are not concerned with the views (and sometimes the votes) of groups that for the most part aren’t part of the modern Republican coalition. In addition to elevating Republicans’ political grievances, the major questions doctrine has been applied in ways that downplay the political preferences of groups who aren’t part of the Republican Party. Who cares about climate change and wants climate regulation? Younger voters who don’t tend to vote Republican. The environment and climate change is a top issue for Gen Z.175 The General Social Survey found that millennial voters are becoming conservative more slowly than previous generations.176 Nearly 60 percent of people between the ages of eighteen to twenty-nine believe climate change should be a priority.177 Hence the wild popularity of Swedish climate activist Greta Thunberg.178 Like the climate case, the student debt relief decision also gave a giant f-you to younger Americans since student debt relief would have disproportionately benefited them: more than 20 percent of the borrowers who would have benefited were twenty-five or younger; more than 40 percent of the borrowers who stood to benefit were between twenty-six and thirty-nine.179

The major questions doctrine is part of a broader jurisprudence that consistently elevates Republicans’ views over everyone else’s. The Republican justices are making the law hew to Republicans’ perceptions of reality rather than actual reality. When it came to LGBT rights, the Court treats advances in equality as evidence of a vast conspiracy against religious and social conservatives that simply… does not exist. When it came to voting restrictions, the Court said that states could restrict voting based on (Republicans’) perceptions of fraud, even if there was no actual fraud. When it came to campaign finance, the Court said that government couldn’t restrict political spending because massive amounts of political spending do not create an appearance of corruption (among Republicans). When it comes to administrative law, the Court is saying administrative agencies can’t make some regulations that Republicans perceive as kind of a big deal—even when the facts on the ground and the law on the books suggest the agency can do so.

The Republican justices also insist on deciding cases in an “intellectual vacuum” that glosses over reality and social facts that aren’t on their side. In the 1930s, the Court used legal abstractions to describe some economic redistribution as impermissible handouts to the less well-off. That is also how the Court invalidates campaign finance regulations today—by blinding itself to the realities of economic inequality and insisting on a definition of equality that imagines campaign finance regulation is unequal and unfair to the wealthy. The Court’s take on equality is creating a system of political spending that is profoundly unequal. It is doing something similar with respect to LGBT equality—by ignoring history, political context, and on-the-ground realities, the Court is equating equality with discrimination, which enables more of it. The Republican justices adopted definitions of discrimination that do not encompass actual discrimination against LGBT people, but do encompass measures that prohibit discrimination against LGBT people, which the Court insists discriminate against religious and social conservatives.

The Republican justices have also weaponized “controversy” to serve Republicans’ political goals. The Court overturned the constitutional protections for abortion because abortion access was controversial in the sense that Republicans don’t like it. The Court refused to enforce the Voting Rights Act and protect voting rights because the validity of elections that Democrats win are just too controversial among Republicans. And in major questions cases, the Court declines to interpret statutes to mean what they say when Republicans don’t like the results. The Republican justices are using controversy as a get-out-of-law-free card.

The Republican justices have taken sensible principles and applied them in nonsensical ways. There is a not-completely-bananas notion that the federal courts should take care to protect unpopular minorities who are unfairly treated in electoral politics. Based on that idea, the Court has insisted that people who object to marriage equality are now in need of judicial protection and should be able to project their increasingly fringe views on the rest of the country, which has come to embrace marriage equality. The Court has insisted that the poor downtrodden uber-wealthy minority have a right to pour massive amounts of money into politics and drown out the majority’s preferences. Or take the non-absurd idea that states have an interest in preserving the legitimacy of elections and preventing voter fraud. The Court has twisted that notion to mean that states can guard against nonexistent voter fraud by effectively prohibiting people from voting. There is also a not-entirely-ludicrous intuition that courts can’t superintend every aspect of elections. The Court has used that sentiment to declare that states don’t have to make small accommodations for voting in the midst of a global pandemic.

The Republican justices are fixated on giving some people what the justices think they deserve—and taking away things they think other people do not. They seemed to think the Voting Rights Act gave racial minorities something they were not entitled to and did not deserve—political representation that reflected their share of the voting population. They viewed that as an unfair handout to the minority voters who could not obtain that kind of political representation through elections that were structured according to certain rules (that advantaged Republicans). At the same time, the justices fervently believe Republicans are entitled to write election rules that secure a partisan advantage for themselves—so much so that the Court directed courts to be wary of claims of racial discrimination so as to preserve Republicans’ ability to engage in political discrimination. The campaign finance cases work in a similar way. The justices treat campaign finance laws as giving some people something they do not deserve because they didn’t get it for themselves on the “free” market—the vast influence and access to political officials that billions of dollars can buy. The Republican justices view campaign finance regulation as taking away something the wealthy are entitled to—the ability to use their wealth to secure even more wealth and influence, even if that means dismantling our democracy and the planet in the process.

“Did you know I’m utterly insane?” asks Patrick Bateman, referring to his drive to destroy everything around him.

Does the country know that the Court is nuts?






Conclusion

Okay that got bleak. In my defense, this is a nonfiction book about the Supreme Court, and the Court is broken and is going to take an awful lot to fix.

It’s totally fair if that sounds overwhelming; it’s not wrong to wonder whether any one person can make a difference.

But that can’t mean we all do nothing! Then nothing would change.

It’s like in the movie Legally Blonde, when sorority president, pageant queen, and fashion-merchandising major Elle Woods decides she’s going to attend Harvard Law School. The admissions counselor is incredulous; her ex-boyfriend tells her she’s “not serious”; and even her parents say that law and law school are for people not like Elle—people who are “ugly, boring, or serious.” (Ouch.) She does it anyway. And she excels.

There are small, everyday things that can be done to jump-start change. In part, it is as simple as getting people to be angry about the Court, or convincing them they are right to already be angry about it. It means persuading people the Court is wrong. That sounds doable! It just requires advocacy and organizing.

Persuading people to care about the courts is how change happens. Friends shouldn’t let friends remain in the dark about the Supreme Court—be they friends you meet at the dog park, exercise classes, synagogue, church, mosque, coffee shops, outdoor adventures, or whatever. All of our existing networks are possible sites for advocacy and organizing. Talking to your friends is one way of getting your friends to vote, getting them to get their friends to vote, and getting them to help other people vote, and so on and so on. Take a cue from Elle Woods and start to “feel comfortable using legal jargon in everyday life.”

Stay on top of elections for state and local judges, who do a ton of important stuff. Inform yourself (and your network) about who is running for Congress—what are their values and vibes, which they’ll probably replicate in prospective judicial nominees. When people pick politicians, they are picking the vibes that will drive judicial decision-making, potentially for decades. So it’s fair to ask when you vote, Do you want the vibe to be that equality means equality for LGBT people, or that equality means allowing (some) discrimination against LGBT people? Choices like that will be made in every election for the foreseeable future. If you don’t have time to research all the local, state, and federal candidates, divide up the candidates among your network to learn about them.

In theory, politicians respond to people, which means politicians need to hear from people that courts matter to them. So go to town halls, primary discussions, endorsement meetings, and more, and ask about the courts. Ask federal candidates about the Supreme Court and other federal courts; ask state and local candidates about state and local courts. Bring your friends! Call your senator about judicial nominees. Politicians need to know this issue matters to voters; they need an incentive to do something about it, and that requires there to be a constituency for it. All of this requires not just developing a narrative about the importance of the courts, but sticking to that narrative and the accompanying action plan over a longer time horizon than just a single election cycle.

Advocacy and organizing might seem like small potatoes, but look at it this way: If criticism of the Court didn’t matter, why would the Republican movement be so worked up about it? A lawyer filed a complaint against Wisconsin Supreme Court justice Jill Karofsky when she had the audacity in 2020 to suggest it was undemocratic for the Trump campaign and Republican Party to try to throw out votes and install Trump as president. (The complaint was ultimately dismissed.)1 Other judges launched an investigation in 2023 when North Carolina Supreme Court justice Anita Earls, the only Black woman on the Court, spoke about the lack of diversity in the North Carolina courts. (The judicial standards committee dismissed the complaint, ending the investigation.)2 On the Supreme Court, the chief justice of the United States disapprovingly lectured Kagan in 2023 for too strongly criticizing his opinion nuking student debt relief. Kagan opened her dissent with the line “In every respect, the Court today exceeds its proper, limited role in our Nation’s governance.”3 The chief justice ended his majority opinion by highlighting “a disturbing feature of some recent opinions”—how they “criticize the decisions with which they disagree as going beyond the proper role of the judiciary.”4 Government officials have punished doctors for talking publicly about the fallout from overruling Roe—including Dr. Caitlin Bernard, the doctor who described how, in 2022, she provided an abortion to a ten-year-old rape victim who fled a state in order to obtain an abortion.5 Despite their whining, they actually don’t have a First Amendment right to people liking them.

Making the Court’s behavior part of public discourse is a way to reach people who might not know how bad things have become and how they might get even worse still. So have some fun with it! Meme the shit out of these guys (and Amy)—they deserve it. On the heels of some reporting about the Court’s corruption, Washington Post satire columnist Alexandra Petri proposed different levels for sponsoring Supreme Court justices. Petri wrote, “Look at the Supreme Court justices’ robes. All that wasted black space where the names of sponsors could be!” She threw out “Samuel Alito (‘Brought to you by the Federalist Society’)” or Brett ‘Michelob Ultra’ Kavanaugh (‘I LIKE BEER!’).”6 Comedian John Oliver offered Clarence Thomas a million dollars and a Winnebago to “get the fuck off” the Supreme Court to compete with all the free shit Thomas receives from billionaires while he is on the Court.7 The justices have made themselves an easy butt of jokes, so write the punch lines. The justices’ legal reasoning isn’t serious; neither is their behavior. But the consequences for the country are.

And, of course, in addition to advocacy and organizing, there is voting. It sounds like the bare minimum, but it’s the engine for democracy. Vote in every single election at every single level. Motivate others to do the same. The way our institutions change for good is through elections. So work to win them and then encourage officials to use their resulting authority to make things easier for democracy. Make it easier for candidates to obtain political power if they win people’s votes and represent every voter.

The Republicans who made the Court knew the importance of elections and obtaining political power. As Elle Woods would say, “What, like it’s hard?” (She was talking about getting into Harvard Law School, but the point stands.) The strategy requires a sense of urgency, a long-term commitment, and a willingness not to let the perfect be the enemy of progress. Even if a candidate isn’t perfect (no one will be!), the reality is that every election is an opportunity to shape the courts for decades. Having said that, it’s fine to have a minimum threshold along the lines of not voting for any candidate who participated in a coup. There are things to learn from the Republican legal movement, but it shouldn’t be replicated in its entirety. Seizing power in spite of democracy and trying to find ways to beat democracy have to be off the table.

But with that threshold in mind, many of the methods that Republicans used to create the current Court can be used to change it. Republicans fed an exaggerated sense of grievance that the courts were being unfair to them, and that Republicans didn’t have enough power over the courts. Progressives can say the same thing about the federal courts today, and it has the virtue (though also the disadvantage) of being true—the courts really are coming for a lot of what progressives care about. They already have. There is some value to identifying a common punching bag and source of grievance: it turns out to be an effective organizing tool. The Republicans’ takeover of the courts is pretty much proof of concept.

The Supreme Court (and other Republican-controlled courts) have made it harder to use democracy to fix things, which makes fixing things seem even more daunting. As the introduction explained, the country’s political system, including the Senate and the Electoral College, creates a risk of minority rule and sometimes means that winning a national majority is insufficient to obtain political power. The Republican-controlled courts have found additional ways to stack the odds against democracy and against the people. They have enabled gerrymandering, voter suppression, and voter discrimination. They have enabled political corruption by giving the wealthy outsize influence and access to political officials; they have unleashed massive amounts of political spending, including dark money. Elections that are skewed by these antidemocratic pathologies make it easier for the government to pass laws and regulations that make government seem… kind of awful and like a lost cause; they also make it harder for government to do the things that people want. And when the government is able to take measures to solve people’s problems, the Court often undoes them, including where elected officials tried to protect voting rights, address economic inequality, or ensure there is clean drinking water.

We need to fight the sense that it’s just too hard to fix because it will only get harder if we wait.

If you’re looking for some encouragement, there are plenty of signs that doing small things matters. Advocacy and organizing work—and they can work quickly. Take President Joe Biden’s evolution on Supreme Court reform. Biden was a longtime institutionalist who previously chaired the Senate Judiciary Committee. He had long defended the Court, even when he disagreed with it. When Biden was a candidate for president in 2020, he said he opposed Supreme Court reform even though other Democratic candidates supported it.8 In response to pressure from the Democratic base, he promised to appoint a Supreme Court commission to… kind of look into it,9 and after he was elected, he made a commission that was empowered to… write a report (and nothing else).10 Yet just three years later, in 2024, Biden ultimately endorsed three Supreme Court reforms: term limits for Supreme Court justices, a binding ethics code for the justices, and a constitutional amendment to overturn one of the Court’s decisions (on presidential immunity).11

After Biden proposed these modest reforms, Senator Mitch McConnell, the person who literally seized control of the Supreme Court and refashioned it to serve Republicans’ political ends, wrote an op-ed. The article was entitled, with apparently no hint of irony, “Term Limits for the Supreme Court Would End Our Independent Judiciary.”12 Once again, Mitch, please! People like Mitch McConnell cannot tell you that you’re the one politicizing the Court.

There are still a ton of issues to advocate and organize around to change Democratic politicians’ views. Democratic senators have allowed Republican senators to pick nominees for the federal trial courts even when Democrats hold a majority in the Senate and are in the White House. They have given Republican senators a veto over judicial nominees in their home states through a practice known as the blue slip. That is a choice—a bad one—and it should be revisited.

When in doubt, act local. State and local elections can shift power quickly, and they often come down to a small number of votes. The 2024 election for North Carolina Supreme Court Justice between incumbent justice Allison Riggs, a former voting rights litigator, and her Republican challenger came down to a few hundred votes.13 And the effects of these elections can be profound.

Consider Arizona’s 2022 elections. In spring 2022, the Supreme Court issued an absolutely ghoulish opinion that said it was illegal for federal courts to consider evidence of a defendant’s innocence when the evidence had not previously been presented to a state court (because the defendant’s state-appointed lawyer was ineffective).14 The case involved an Arizona man, Barry Jones, whom four judges had concluded likely did not commit the crime for which he had been sentenced to death. The Supreme Court (specifically, the six Republican justices) said they didn’t care, and that it was Jones’s fault that his (ineffective) state-appointed lawyers had not presented evidence of his innocence. That’s actually what they said: “A state prisoner is responsible for counsel’s negligent failure to develop the… record,” including with evidence of the defendant’s innocence.15 The ruling seemed to condemn an innocent man to death. But that fall, on the heels of the Court overruling Roe v. Wade, the Democratic candidate, Kris Mayes, won the race for attorney general of Arizona by 280 votes (among more than 2 million).16 Mayes signed off on an agreement that released Jones from prison after he had served twenty-nine years for a crime he did not commit.17 That probably wouldn’t have happened if those 280 people hadn’t voted. It may not have happened if the people who helped those 280 people vote or encouraged those 280 people to vote or convinced those 280 people to vote hadn’t bothered. We can’t know the names of those voters or any of the people who helped them vote. But they helped save an innocent man from prison and death.

Consider also the six-year shift on the Wisconsin Supreme Court between 2017 and 2023. In 2017, the state’s Supreme Court was split 5–2 conservative-progressive, and the conservative justice up for reelection that year ran unopposed. That’s right—progressives let conservatives keep the seat, as a treat! Things changed because people decided to do something. Two women decided to just do the damn thing and challenge sitting justices on the Wisconsin Supreme Court. Before 2020, there had only been one successful challenge to a sitting Wisconsin justice in the previous forty years. When the first progressive challenger, Rebecca Dallet, succeeded in winning her election, the Democratic Party perked up. Party organizers and volunteers started to invest in judicial elections. Jill Karofsky subsequently unseated another justice, and then in 2023, Janet Protasiewicz’s election flipped the ideological control of the Wisconsin Supreme Court. The first thing the newly constituted Court did was use its power to make elections more democratic: they invalidated the Wisconsin legislature’s extremely gerrymandered map for state legislative seats.18 Like I said—get yourself some officials who will use their power to better democracy.

Something similar happened in Michigan. The state had one of the more conservative state supreme courts. One justice was Stephen Markman—the Reagan administration official who wrote the administration’s Guidelines on Constitutional Litigation. Bridget McCormack ran for and won an open seat on the Michigan Supreme Court in 2012; Megan Cavanagh did the same in 2018; and Elizabeth Welch did so in 2020. Their elections, in combination, shifted the Michigan Supreme Court to a majority of progressives as of 2021. In 2022, the Michigan Supreme Court rejected a challenge to new redistricting maps that were drawn to minimize the antidemocratic risk of partisan gerrymandering.19 The new democratic maps went into effect, which allowed the political party that won a majority of the votes to win control of the state legislature in the 2022 midterms. That same year, the Michigan Supreme Court rejected a brazenly antidemocratic attempt to keep off the ballot a proposed state constitutional amendment to protect reproductive freedom, and because people were allowed to vote, the reproductive freedom ballot initiative passed.20 Justice McCormack stepped down that year after Governor Gretchen Whitmer, a Democrat, won reelection in a landslide. Whitmer then appointed the first Black woman, Kyra Harris Bolden, to the Michigan Supreme Court. These are political officials who used their authority to democratize institutions.

These victories are worth celebrating because they were not inevitable. They required a ton—a ton—of time and effort. Jill Karofsky, one of the progressive candidates who unseated a conservative Wisconsin Supreme Court justice, was an ultramarathoner who literally did long runs across the state during the COVID-19 pandemic to meet voters. You don’t have to do ultramarathons, but you should pitch in—to educate yourself, and educate others; to vote yourself, and persuade others to do so; and to resource ongoing advocacy, organizing, and campaign efforts. The heroes are the organizers and door knockers who turned out the vote for all of the elections and the people who protected those votes. If things are going to change, it won’t be (just) because some lawyers walked into the Supreme Court with some especially clever arguments that made the justices finally see the light. (These guys [and Amy] are perpetually in the dark.)

It’s often repeated, with despair, that something like eighty thousand voters in three states gave the country the Trump presidency in 2016 and a supermajority Republican Supreme Court with three Trump nominees.21 But there’s another way to look at it: getting to a different result, and ensuring a different kind of candidate and a different kind of Supreme Court, required reaching about twenty-five thousand people in three states. That’s not that many. There would have been a different result had ten thousand people in Michigan been persuaded to vote another way, and that translates to about two voters per precinct.22 Reaching two voters per precinct certainly doesn’t seem impossible!

Unfortunately, the Supreme Court, such as it is in 2025 and for the foreseeable future, is an obstacle to democracy. The Court plausibly threatens just about every policy initiative a Democratic administration might pursue, and every single issue that matters to people—laws securing reproductive freedom could be struck down or whittled down; laws or regulations granting students debt relief aren’t safe; laws and regulations designed to secure health care and health insurance are vulnerable to lawsuits; laws protecting voting rights and democracy are in jeopardy. The list goes on and on.

Reforms to the Court have to be part of the conversation. Term limits are a popular and commonsense option—they prevent strategic retirements or unexpected vacancies from dramatically shifting the Court’s ideological direction. They also ensure more democratic input into the Court. But they are far from sufficient. They won’t work in isolation; there has to be a bend and a snap, as Elle Woods said. It’s possible a Republican-controlled Court would strike down term limits. Even if they did not, term limits would not change the composition and direction of the Court. That would mean accepting several decades of a Court of conservative grievance and bad vibes. Yuck.

To guard against the risk that any Court reform (and really any pro-democracy measure) might be struck down by a supermajority (or even a majority) Republican Court, Court expansion is the way to go. It is the only way to ensure there isn’t a majority on the Court to vaporize any and all big-D-Democratic or small-d-democratic measures. It’s pretty simple: the only way to ensure there isn’t a majority on the Court to kill any and all democratic measures is to ensure there isn’t a majority on the Court that will kill any and all democratic measures. If that sounds extreme, and, to be fair, it does to many, is it more extreme than invalidating a key provision of the Voting Rights Act on the basis of a misleading ellipsis? Or stopping the presidential vote count and handing an election to the Republican candidate for president? Declaring that a president is absolutely immune from criminal prosecution for efforts to overturn the results of an election? Inviting states to deny women needed emergency care that will protect their lives and health? And there are more examples!

That Court expansion might not be popular today doesn’t mean it will be unpopular tomorrow, at least if people are willing to put in the work to change people’s minds. That’s where the whole politics thing comes in; the country’s median views are not some fixed star of the system. Biden’s evolution on Court reform confirms this. So channel Elle when she explained the kind of client she’d rather represent: “I’d pick the dangerous one because I’m not afraid of a challenge.” Of course there’s a risk that Republicans will come back and change the composition of the Court once they control Congress and the White House. But, news flash: they have already changed the composition of the Court to advance their political agenda. There isn’t a magic number of justices for constitutional courts; other countries’ courts look different from ours. And if the result of Court expansion is that future elections and politics will fight over who should control the courts and what the courts should be used for, that isn’t necessarily a bad thing. It’s a way of ensuring the Court is more democratic and better reflects the people.

But Court expansion isn’t and shouldn’t be the endgame. This is another part of the Republican legal movement that shouldn’t be replicated. Progressives shouldn’t stack, pack, and/or crack the courts just to ram their preferred policies through the courts. They should ensure that courts do not get in the way of democracy, which at this point involves disempowering the courts, and ensuring more congressional control over the courts. This probably means limiting the Court’s authority to strike down laws such as the Voting Rights Act that ensure everyone has a say in elections. (These are called jurisdiction-stripping measures—they remove the Court’s jurisdiction, i.e., power, to decide certain issues.) A host of jurisdiction-stripping measures are already part of federal law. Statutes limit courts’ ability to review certain immigration determinations, issues related to prison administration and prison conditions, and some state criminal convictions. But like term limits and court expansion, jurisdiction-stripping measures, by themselves, are insufficient. The Roberts Court could (and likely would) strike them down. Plus, it’s not clear how they would or could eliminate courts’ ability to interpret laws, which is another way the Republican justices have packed a bunch of conservative grievance, fringe theories, and bad vibes into the law.

Refusing to acknowledge the Court is political and refusing to engage in any kind of politics vis-à-vis the Court is unilateral disarmament. Politics and political movements made the Court what it is today. Walking away from politics ensures the Court will remain as it is for the foreseeable future. It leaves unanswered the politics that built the Court. It’s helpful to remember that agitating about the Court and its lawless decisions isn’t worthless even if it fails to stop the justices. Don’t cede the law to their whims. Persuade people the Court is wrong even if the Court DGAF and still does whatever it was going to do anyway. That step still matters.

The world is not going to simply get better because we want it to, and big changes will obviously take time. Movements, especially movements to change an institution such as the Court, take lifetimes, not a day or week or month or even an election cycle or two. Every chapter of this book reflected that story, the ebbs and flows in how the country and the Court approached different issues. In each story, there were highs and lows, and back-and-forths. None of those stories were preordained—and neither is what happens next.

So let’s get started.

Imagine yourself at the beginning of the end of one of the great legal dramas of our time, when the law professor says to Elle, “If you’re going to let one stupid prick ruin your life, you’re not the girl I thought you were.”

Only now she’s saying, “If you’re going to let one stupid Court ruin your democracy, you’re not the girl (or boy, or nonbinary reader) I thought you were.”

The nihilistic take would be to throw up our hands and do nothing because it all seems too difficult. They’ve stolen a Court and they are practically daring anyone to challenge them.

It’s time to call their bluff.





Acknowledgments

Writing any book is an undertaking. Writing a book about a Supreme Court that is an ongoing, slow-motion, unfolding disaster is an additional challenge, and this book wouldn’t have been possible without the help of many people I am grateful to know.

Zack Wagman first suggested I might be able to write a book about the Court and Amelia (Molly) Atlas agreed; I would not have attempted to do this without their initial encouragement. Their early-stage advice also made the writing process much easier. Molly helpfully connected me with Meghan Houser, who held my hand through writing and editing as I figured out how to write a book. I would have been a hot mess without her.

I probably wouldn’t have had a chance to write this book, at least now, had I not been a part of Strict Scrutiny, the Supreme Court podcast I started with two other law professors, Kate Shaw and Melissa Murray, and our producer, Melody Rowell. We got a big boost when Crooked Media decided to take a shot on a podcast run by three law professors. I’m super grateful to Kate, Melissa, and Melody for doing the podcast with me and helping me work out my thoughts on the Court; to Crooked for the big assist; and to our listeners who made me realize, and made people in the publishing industry realize, that a bunch of very smart people want to really understand what is happening with the Court and where it has gone wrong.

I was thrilled when Julia Cheiffitz saw enough promise in the idea for this book to extend an offer to publish with One Signal. I later lucked into having Alessandra Bastagli edit and publish the book, and she made it orders of magnitude better than it would have been. Thanks also to the editors for their edits, and apologies to them for all of mine (particularly the later ones).

A group of people I’m fortunate to call friends offered their time so that I could work out different ideas through conversations. Gil Seinfeld, Susannah Barton Tobin, Liv Warren, Kathrina (Kasia) Szymborski Wolfkot, Melody Rowell, Courtney Wallace, and my sisters, Lucia Litman and Laine Litman Moljo: Thank you for maintaining a friendship with an intensely introverted workaholic.

A small army of students helped research, edit, and citecheck the book; doing the book in a year wouldn’t have been possible without them: Charlie Clark, Manshaan Dhir, Arthur Etter, Jillian Gordner, Brendan Jackson, Marisa London, Emmy Maluf, Robin Peterson, Sara Shapiro, Brittany Warren, Michelle Wolk, and Ivy Wysong. Brendan Jackson sadly passed away from cancer in May 2024; his too-short life underscores the importance of leaning into this fight now, not later. Karisma Keeton and Peter VanDyken volunteered, on short notice, to help get the project over the finish line after I broke my elbow in the final stretch of the process (more on this in a bit).

My partner, Dan Deacon, read an embarrassingly large number of proposal drafts and endured my endless stream of agita about whether the project would happen and then, once it was happening, my endless angst about whether it would be any good. He didn’t even give me a hard time when I spent much of our sabbatical in California furiously typing and editing. Thank you for bearing with my never-ending need to work and prove myself. [image: Emoji: Slightly smiling face.]

Thank you to my swim teams and coaches for giving me the energy to complete the book and for (affectionately) asking me every day whether I was “done with the book yet.”

As the book writing, revising, and editing process was drawing to a close, I had a pretty horrible bike accident and broke (shattered) my dominant elbow (among other injuries). The book wouldn’t have been completed without the additional help of friends and family. Thank you to Gil Seinfeld for coming to get me when a stranger called you from my phone and said I needed help. Thank you to my sister Lucia for helping me get through the truly awful initial aftermath of the injury; thank you to my friends Susannah, Liv, Rachel S., David, and Loren for constantly checking in on me and encouraging me to get the support I needed. You too, mom! Thank you to my partner, Dan, for taking care of me and our puppy, Stevie, when I could do diddly squat (for a good long while). Thank you to the surgeon who put me back together and the physical therapists (Shannon and Kurt) who taught me how to use a reconstructed elbow with a ton of metal in it.

My maternal grandmother, Norynne Mihalchick, used to tell me she thought of me as her second chance at life. After her second husband, my wonderful grandfather, passed away, and before she died of heartbreak a short nine months later, she shared with me some parts of her life—what it meant to grow up, and endure sexual violence, at a time when women didn’t have rights over their own bodies; to drop out of high school; to become a single mother at a time when women didn’t have the same rights as men and struggled to break into the workforce; and more. She looked at me—the only other blond, blue-eyed introvert in the family—and saw the possibilities and promise of a world where women and girls aren’t treated like second-class citizens. I can’t stand the idea of looking at future generations and seeing that world—the one my grandmother was so excited about—disappear.
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